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While much of the research effort within the criminal 

justice realm has attempted to identify a t t i t u d e s  held by 

N a t i v e  peoples, very few studies have attempted to identify 

the actual expectations Native peoples hold concerning law and 

polic ing.  And, while research efforts in Native communities 

have documented that  community expectations for police 

intervention are derived f r o m  divergent conceptions of 

"crimeN, little work has been done to establish w h a t  the 

conceptions of %rimew held by Native people might be. 

Nevertheless, criminal justice initiatives, and policing-by- 

inclusion, have proceeded as though there were a complete 

convergence between what the  C r i m i n a l  Code defines as crime 

and what Native nations might considet to be gycrimegt . 
The study of how Native canadians conceive of an abstract 

hiro-Canadian concept such as " c r i m e a t  seems particularly well- 

suited to a conceptual framework enriched by the literature in 

cognitive anthropology: a pursuit which seeks to discover how 

people in social groups conceive of, and articulate, objects 

and events that make up their world. While this is not  a 

forma1 study in cognitive anthropology, it does represent an 

ethnographie inquiry and interpretation infomed by background 

reading in cognitive anthropology. T h i s  study reconstructs 

the organization of shared knowledge from what people Say 

about their experience and, in so doing, reveals what authors 
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suggest are the gosurface manifestations of cultural 

knowledgeW1. 

The use of a conceptual paradigm in this study, provided 

a means tfirough which it was possible to gain analytical 

purchase on the more or less codified conventions that order 

urban Native perceptions of an act as a %rimeWW. The research 

revealed that acts of Wgcrimeg9 are conceived of by Natives as 

instances of wmistaken, which are assessed through the use of 

implicit interpretive guidelines. The interpretive guidelines 

that surfaced in this study constitute a presupposed cultural 

model of wrong-doing, that was elicited from urban informants 

who were indubitably Native. The model is Wginterpretivegt in 

the sense that it is concerned with the representation of the 

knowledge needed to function within Native cultures. Its 

utility lies in its ability to serve as an ethnographie bridge 

that can make sense out of any number of Euro-Canadian defined 

instances of It crime" . 
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Throughout this research dissertation 1 use the term 

mmNativemm to reference the First Peoples of this country. The 

selection of this terminology arose out of discussions with 

members of the Native community in Calgary, the majority of 

whom stated a preference for the term %ativemm. As evidenced 

by the names of the many "Nativemt agencies in Calgary - 
Calgary Native Fxiendship Centre/Society, University of 

Calgary Native Centre, Native Counselling Services of Alberta, 

Alberta Native News, Native Womenf s Shelter - the term 

"Nativew appears to be the term of choice in this particular 

geographical region, particularly so among non-govermental 

agencies . 
Where document sources favouring use of the term 

mlAboriginalM have been cited, this writer has respected their 

chosen terminology. A variation in terminology is 

particularly evident in Chapter 4 of this study wherein the 

majority of the data used have been drawn from Canadian 

government sources - federal, provincial, and municipal - 
where the tenu mlAboriginaln is the term of choice. 

In al1 instances, readers will note that the words 

"Aboriginal" and "Nativew have been capitalized. The writer 

has chosen to do so in the same way that other nationalities - 
English, French, Euro-Canadian - are also capitalized. And, 

whenever possible, 1 have made every effort to refer to 
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inf ormants by their Native cultural group. The signif icance 

of this to a Native person was spelled out to me by one of my 

informants - a Cree Elder - who clarif ied what he believes to 
be the preference of many: 

We don8t mind Native or Aboriginal. We are not 
Indians - we are not from India. We are Siksika; 
we are Kainai; we are Cree. 

1 have tried to respect this sentiment throughout the 

document. 
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Interpretation involves much more than 
the mere translation of words from one 
language to another. It requires an 
understanding of cultural meanings that 
lie behind the statements people make and 
an ability to render these meanings 
intelligible to people from other 
cultural backgrounds. 

OfNeil, Koolage, & Kaufert 



INTRODUCTION 

In our [Native] culture there is no 
absolute right and wrong. The White 
man's [justice] system has failed 
the Native people, ever since day 
one. 

Informant # 4 1  

1.1 BACKGROUND TO THE RESEARCH 

Central to this dissertation is an emphasis on balance: 

a theme that emerged again and again during many hours of 

discussions with urban Natives. While some informants applied 

the term to epitomize the goal of Native justice to restore 

balance in social relationships, others applied the notion of 

balance within the context of the relationship between the 

Native systems of justice and the prevailing Euro-Canadian 

justice system of Canada. 

While informants spoke of balance in these two seemingly 

dif ferent senses, this study will, 1 believe, demonstrate that 

they are intricately and inextricably woven, because, in 

actuality, it is the  different ways in which the  two systems 

conceptualize balance t h a t  sets them apart most clearly. The 

following explanation offered by Informant #36, a Cree Elder, 

will illustrate what 1 mean: 



Therefs no word for crime in my language - in my 
culture anyway. So take crime completely away from 
it and look at it from a different perspective and 
look at relationships. Any t h e  you disturb 
relationships you create an imbalance and the task 
is to create balance again , . . without the proper 
protocol in the community, that's creating an 
imbalance in a relationship, So, itrs about 
looking at that aspect of total community and that 
individual relationship with dif f erent things - 
people, animals, spirits, family, and my own 
relationship with me. Uni ortunately , crime is 
deiined by the Criminal Code. Thatrs the 
difference - one is a punitive system. Werre more 
a community and persona1 development system of 
restoring the balance. 

As legal anthropologists such as Hoebel have shown, the 

concept of balance is an ideal shared by many systems of law 

(Hoebel, 1954:279-80); what differs is how legal cultures go 

about defining how and when balance is reached. 

Anthropologists studying law have long recognized 

features which situate dispute settlement into one of two 

models , broadly classif ied as either the %ourt modelI1 or the 

"bargain modelw (Nader, 1969: 87) . The distinction between the 
two models derives ultimately from the nature of the legal 

process: whether the outcome is derived from an adjudicative 

decision by an authority, or whether it flows from a process 

of compromise and negotiation. As will be shown in Chapter 2, 

the goal of dispute settlement in al1 Canadian Native legal 

traditions is the re-establishment of relationships to their 

status quo ante equilibrium. Given this goal, the process of 

direct confrontation among disputants - as is required by the 
basically adversarial Euro-Canadian mode1 of justice - is a 



bewildering and disturbing process whose spirit m s  contra- 

to cultural ethics and rules of behaviourw (Brant, 

1990). S h p l y  stated, in Native legal traditions, balance is 

reached when quotidian social relationships are restored, 

whereas in the Euro-Canadian legal tradition, balance has been 

achieved when property has been restored (torts) or when 

crimes have been "paid forw. As is articulated very clearly 

by Informant if40 whom 1 have chosen to quote at length, the 

very Euro-Canadian concept of %rimew is, in itself, at 

variance w i t h  Canadian Native concepts of justice: 

The stereotype of an fndian, or a Chief, that takes 
forever and a day to make a decision, that 
stereotype is true. But thatfs because the person 
has to think of the spider web network of 
relationships before he makes a decision to do, or 
not to do, certain things. In a very singular way, 
you [Euro-Canadians ] just look at that one person 
and it8s an either/or notion. So in Blackfoot, 
itfs really that process notion - the relational 
network - and because of that relational network, 
then it begins to be good relationships, as opposed 
to the notion of crime. In Blackfoot, the approach 
was to restore good telationships. I've heard 
Elders Say, if 1 go to court one s ide  wins and one 
side loses but even if the judge settles the case, 
people can be walking around bitter for the rest of 
their lives because court does not restore good 
feelings. In the traditional way of thinking, the 
important thing is good relationships and 
consequently that8s the reason why there is no such 
thing as this notion of crime. There's more of a 
notion of mistake, but the underlying thinking is 
always based on this relat ional  network. [emphasis 
added ] 

As demonstrated bythe  above explanation, Native legalsystems 

are derived from small-scale, face-to-face societies with 



social structures which have evolved out of multi-stranded 

kinship networks. Mair (1963 : 13 ) draws a distinction between 

small-scale and large-scale societies on the basis of the 

nature of the relationships formed: 

Every m e m b e r  of the large-scale society is party to 
a great number af relationships . . which do not 
overlap. Outside his immediate family he maintains 
few close bonds al1 through his life. This kind of 
loosely organised society, held together partly by 
impersonal transactions and partly by a great 
number of organisations for the pursuit of 
specialised ends and interests, contrasts strongly 
with the closely integrated village or kin-group 
that we find among peoples of simple technology. 

When these latter are drawn into the world 
political and economic systtm, their individual 
members form new relationships outside the village 
and the kin-group, which often entail their 
physical separation f rom their kith and kin a s  well 
as making it difficult for them to fulfil al1 the 
obligations appropriate to the small-scale society. 

By contrast, the Euro-Canadian system of law is a consequence 

of a depersonalized social structure which presupposes that we 

in te rac t  as strangers to one another, and has evolved from 

English ltcommon lawIt : a law which evolved as a means for 

dealing with the great diversity of England's conquered 

European ethnic communities and regions (see: paspisil, 1971; 

Moore, 1978). Speaking specifically in the domain of law, 

Gluckman (1964 : 202) observed that, 

Al1 societies have bodies of accepted rules: in 
this sense they allhave law. Some have courts, to 
apply this law: they have what we may cal1 
'forensic' institutions. But most obligations even 



in these societies are observed without forensic 
compulsion: other sanctions, positive and negative, 
are effective. Other societies lack forensic 
institutions: in them conformity is induced by 
various rewards and sanctioned by what Nadel has 
called the 'intrinsic penaltiesf of social 
relationships themselves. These sanctions are 
supported by champions-at-law, negotiators, 
mediators, conciliators, and arbitrators, none of 
whom are judges. 

The cultural differences which exist between the Euro- 

Canadian legal system and Native legal systems, cantherefore 

by said to be derived from their respective societal 

structures. In the Euro-Canadian legal tradition, the concept 

of law is viewed as a llsystemll: as a consistent body of ales 

in which individual rights and property ownership take 

precedence. In Native legal systems, social relations within 

the group assume primacy over individuals, and, as a 

consequence, resources - including land - tended to be treated 
as communal property. 

While the criminal justice system and government on- 

reserve justice initiatives have proceeded as though there was 

complete convergence between what the criminal Code designates 

as an off ence and what Native nations may consider an of fence, 

the validity of Ulis assumption has never been thoroughly 

studied. This study is primarily an exercise in applied 

anthropology and is addressed to specialists and practitioners 

in the area of criminal justice. It seeks to use insight and 

methods which have been developed in social anthropology over 

many years, in order to identify what "interpretive 
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guidelinestl l urban Natives employ in their assessment of an 

act as a wcrimett or wrong-doing. 

Although Hoebel' s (19% : 28) classic def inition of law 

which states that, 

A social n o m  is legal if its neglect or infraction 
is regularly met, in threat or in fact, by the 
application of physical force by an individual or 
group possessing the socially recognized privilege 
of sa acting. 

is a functional one which seeks to differentiate when moral 

rules become legal noms, it does not make any allusion to the 

question of how that determination is made, i.e. what 

guidelines are used to interpret a given case. And, by and 

large, existing studies in legal anthropology have not served 

to illuminate what interpretive guidelines or tllegal 

principlestt (Little Bear, 1996) are applied in the Native 

assessment of an act as an instance of wrong-doing or Itcrimett. 

A major finding of this study is that urban Natives in 

Calgary do not conceptualize many instances of routine police- 

related incidents in terms of the Euro-Canadian category of 

wcrimew. Instead, what Euro-Canadians categorize as wcrimelt 

is conceived of as an instance of gtmistaketl, the assessment of 

which is mediated through context-determined, relationally- 

This term was used by McDonnell (1991) in the context 
of a reconunendation arising from his research, that future 
research efforts undertake to discover Native llinterpretive 
guidelinestg for laws considered problematic. 
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constructed, and situationally-flexible interpretive 

guidelines. As a consequence, actions which result in an 

offence against Euro-Canadian law are not necessarily 

considered to be inherently wrong, but are assessed within the 

framework of the interpretive guidelines. The fact-finding 

process through which these interpretive guidelines are 

applied occurs within the context of the Native worldview as 

opposed to mainstream hiro-Canadian culture. As such, the 

Vacts" which are relevant to the action are what Horowitz 

(1992) terme mkocial facts" which focus on the pattern of 

behavior exhibited, in contrast to the Euro-Canadian legal 

emphasis on "historical factsm which define the action 

regardless of context. 

The interpretive guidelines which are used in the 

assessment of 81mistakes" are presented as part of the findings 

of this study and were elicited from Calgary's urban Native 

community. They were then sub jected to a community validation 

process and have been deemed practical for those directly 

involved w i t h  the criminal justice system and in the delivery 

of human services to Natives generally. 

1.2 OBJECTIVES OF THIS STUDY 

This study focused on several aspects of Native over- 

representation in the criminal justice system which serve to 

underscore the necessity for this research endeavor. The 



principal f oci were: 

(a) Traditional Native social control; 

(b) The Native experience in the criminal justice system; 

(c) The incidence and type of Native "crimelm in Calgary. 

Traditional Native Social Control 

Native "law" in the literature is generally described as 

sets of rules for "doing things the right way" (Ryan, 1995). 

Consistent with the oral tradition of Native cultures, these 

laws were codified in the sense that they were transmitted 

between generations, orally, in the form of stories, parables, 

and legends, or indirectly through a process of observing and 

"role modellingw the actions of Elders. A breach of the a l e s  

resulted in community-imposed sanctions whichwere situational 

and flexible, and which varied with t h e  seriousness of the 

infraction as measured by the consequences of the act on the 

well-being of the group. In the section of this dissertation 

labelled lvTraditional Native Social ControlI1, 1 explore how 

the Native worldview emphasiz ing peacekeeping and 

reconciliation evolved from a tirne when I1menrs societiesIt, or 

sodalities within the inclusive society, were called upon by 

the collective tribal chiefs to perform a "policing" function. 

The Native experience in the criminal justice system has 
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been characterized by a dramatic over-representation n t  al1 

levels , including inmate populations, a situation which has 
been long recognized as stemming from both cultural conflict 

and structuralproblems grounded in socio-economic inequality. 

In the section of the dissertation titled, "Natives and the 

Criminal Justice Systemtt, 1 examine how IlNative cultural 

ethics and rules of behaviourtl (Brant, 1990) - which certain 
authors have accommodated under a theme of %onflict 

suppressionnt - have themselves corne into conflict with the 
Euro-Canadian justice system. The principal dimensions of 

analysis include: (i) sources of chronic intercultural 

miscommunication in the criminal justice realm; (ii) socio- 

economic marginality and the structure of the criminal justice 

system; and (iii) the Native quest for self-detemination in 

the administration of justice generally. 

Native in Calaarv 

Using selected socio-demographic dimensions, the ~ative 

community in Calgary is profiled in comparative context among 

32 Canadian census metropolitan areas. Included as part of 

Chapter 4, is an analysis of Calgary Police Service criminal 

charge data over a 5-year period, which provides insight into 

the type of criminal activities for which Natives in Calgary 

most frequently encounter the criminal justice system. 
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Using a cognitive anthropologicalparadigm, the principal 

goal of my research is to attempt to elicit the conceptual 

classifications urban Natives employ in an assessment of Euro- 

Canadian "crime1' categories. The study revealed that urban 

Natives conceive of the Euro-Canadian concept of "crime1' as an 

instance of %istaJceH . ïlMistakesN are assessed through the 

use of interpretive guidelines which together fonn a cognitive 

schema or template mode1 against which individual actions are 

assessed . 
The research findings are presented and discussed in 

Chapter 5 and Chapter 6 respectively, and serve to illuminate 

aspects of Native over-representation in the criminal justice 

system. 



We may be a square peg unable to fit 
into your round hole, so unless we 
get into an exercise together and 
try to produce a [justice] hexagon . - you may have to contemplate 
creating a square hole for our 
square peg. 

Zebedee Nungak (1992) 
National Round Table on Justice 

This chapter is intended to lend perspective to Native 

and Euro-Canadian legal concepts by 1) reviewing the extant 

literature concerning traditiona12 Native social control; 2) 

examining the Native experience within the criminal justice 

system with a specific view to how this has contributed to 

contemporary on- and off-reserve policing initiatives 

occurring within the broader context of Native self- 

determination in matters of justice generally, and then; 3) 

situating the research problem within the m e n t  literature. 

The literature in general uses the term lttraditionalfl 
to denote a thne prior to the influence of European contact. 
Among the Mohawk for example, the word traditional translates 
quite literally as kanienkahakaneha which means Ifin the way of 
the people [of the flint] . This accurately ref lects the 
spirit and intent of the tenn as it is used in this study. 



2.1 TRADITIONAL NATIVE SOCIAL CONTROL 

Any anthropological research on Native peoples 

approaches to thinking about law needs obviously to be 

grounded in an understanding of traditional social control and 

culture. 

The roots of order in Native society lie in what is seen 

as a sort of I1natural lawI1, and in particular in what is 

perceived to be a balance with the natural world (Native 

Counselling Services Alberta, 1980 ; Nielsen, 1982 ; Four Worlds 

Development, 1984; Couture, 1985) . For this reason, when a 

Native society is referred to as traditional, it is not sbply 

because it looks to custom for its direction, but rather, 

because it is premised upon a holistic mode1 of relating to 

life, that is, an entire worldview. 

Many of the peoples or tribes associated to the 

geographic area known as the Great Plains were characterized 

by the existence of voluntary associations or llsodalitieslv 

which, according to Lowie (19%: 96) , "were far more frequently 
masculine than femininem. Because it was the menrs societies 

that were associated with a npolicingll function during tribal 

gatherings, it is the menfs societies that are the focus of 

this discussion. This is not to suggest however that womenfs 

societies were not involved in matters of law and social 

control. In fact, quite the contrary. As was explained by a 

female Elder before the Conference on Aboriginal Peoples and 
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Justice (1994) , as translated by Monture-Okanee (1994 : 230) , 

"It was grandmother who made the laws and grandfaaer who 

enf orced them. II 

During the summer months when the bandsiclans of the 

tribe convened in a single locality, a series of laws 

(Provinse, 1955) became operative to secure some maintenance 

of order. Chiefs directed one or more of the men's societies 

to ensure peace in the encampment because, as explained by 

Wissler (1912:26) : 

As the chi& aim of an organized summer camp was to 
hunt buffalo and the success of a general hunt 
depended upon successful cooperation, the 
discipline was devised to that end, . . . it being 
regarded as best to get along by persuading the 
would-be wrong-doer to desist. 

David Thompsonfs (1887-88:358) account of the role fulfilled 

by the men's societies is among the earliest in the 

literature: 

In every large camp the Chiefs appoint a number of 
young men to keep peace and order in the camp; in 
proportion to its size; these are called Soldiers, 
they are al1 young men lately married or are soon 
to be married, they have a Chief and are amed with 
a small wooden club. They have a great power and 
force obedience to the Chiefs. 

Kidd (1937:143) noted that among the Blackfoot, one specific 

society known as the glBlack-soldiers~ was considered a police 

force, but it was only one of a progressive series of Igage- 



gradesuu through which al1 age-set males passed as a cohort 

during their social maturation. 

Enough similarity existed among the menrs societies of 

the Plains to cause early historians and anthropologists to 

view them as essentially similar, and, as such, they were 

collectively ref erred to as luwanior so~ieties~~ , "men s 
societiesuu, or "police societie~~~ by European ethnographers. 

Grinnell (1892 : 220) used the term akicita3 - which translates 

as uusoldiersw - to describe the role performed by these menr s 

societies on the Plains; however the nearest English 

functional equivalent was thought to be "policeug or 

lumarshallsm (Humphrey, 1942 : 150) . The societies chosen to act 
as police took their orders from the chiefs, with the 

agreement of the tribal councils. The following excerpt from 

Humphrey illustrates how this worked: 

The Blackfoot All-Comrades, for example, were under 
the authority of the chief, and duties were 
delegated to them by the chief. The societies were 
called upon by the council for the execution of 
specific duties, and could not act until so 
commissioned. No society had a monopoly on police 
duties, and for an occasion the chief could cal1 
one or two of the societies rather than on 
individuals (1942:149). 

Provinse (1955:350) provides a comprehensive account of the 

spirit and intent of the policing function in the Plains 

culture area that is worth quoting at length: 

The term akic i ta  is Lakota. 



[Another] characteristic of Plains justice is the 
order-preserving nature of police activity as 
opposed to the idea of punishment for the sake of 
social vengeance. This is most clearly brought out 
by the attitude of the society toward the offender 
after punishment had been inflicted upon him. 
Conformity, not revenge, was sought, and 
immediately after a promise to conform was secured 
from the delinquent, steps were taken to 
reincorporate him into the society. ... This 
restitution on the part of the soldiers was a 
completely social act, oftentimes [sic] under the 
direct  order of the chief or council. The  
compensation given was roughly commensurate with 
the damage suifered through the police action. The 
important feature is that, were the offender at al1 
amenable t o  reform, he was given another chance and 
was provided with those necessities of life that 
would enable him t o  make another start. Plains 
justice was organized, in so far as societal 
intervention did occur, not to inf lict punishment 
for its own sake but to secure conformity to t r i b a l  
regulations i n  order to preserve the integrity of 
the group. 

While it is tnie that Native peoples did not have written 

laws, this does not mean that there was no code of offences or 

recognized forms of community sanction. Provinse (1955) (cf. 

Radcliffe-Brown, 1937) m a k e s  a distinction between categories 

of of fences, ref erring to +hem as generating either primary 

sanctions or secondary sanctions4; a distinction based on the 

interests protected. Primary sanctions - generally enacted 
through the policing society - protected the interests of the 

society as a whole. Punishments inf licted by the camp police 

were both situational and flexible in the sense that they 

A sanction is defined by Provinse (1955: 341) as "a 
reaction on the part of a society to a mode of behavior which 
is thereby approved or disapproved." 
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varied w i t h  the seriousness of the of fence as measured by the 

consequences of the act to the well-being of the group. When 

an act resulted in serious hardship for the tribal group, 

punishment inf licted by the police generally consisted of a 

combination of whipping, clubbing, the destruction of persona1 

necessities of life and, in extreme cases, death (Provinse, 

1955) . Off ences which did not compromise tribal survival 

experienced organized restraint, generally applied in the form 

of satirical shaming which was engaged in by tribal members- 

Secondary, retaliatory, or restitutive sanctions, 

committed against an individual or family, could also be 

applied by wronged individual(s) with the tacit approval of 

the community, or they might be applied through some organized 

procedure of the community as a whole. Lowie (1920:415) 

states that "most difficulties were settled by individuals and 

their kindredn, citing adultery and homicide as examples. 

Lowie modifies the example of homicide however, by describing 

the peacemaking efforts of chiefs who often intervened to 

avert a feud which might escalate and thus vitiate tribal 

solidarity. Among the Blackfoot, MacLeod (1937:193) also 

observed that in matters of serious persona1 injury or murder, 

it was the c i v i l  chiefs, who possessed sacred pipes, who 

assumed responsibility for resolving the matter and 

undertaking conciliation measures between families. Generally 

speaking however, ethnographers have been remarkably 

consistent in reporting an absence of police intervention in 
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matters between individuals or families. 

Retribution administered by the police was, on the whole, 

limited to offences which directly threatened the material 

well-being of the inclusive tribe, or acts which posed a 

threat to tribal solidarity. In the literature, the latter 

include specific instances of adultery and disrespect shownto 

supernatural forces, the repercussions of which irnpacted on 

the welf are of the entire group (Hoebel, 1936; Humphrey, 1942 ; 

Provinse, 1954) . 
The Native worldview, emphasizing peacekeeping and 

reconciliation, can therefore be seen to have its roots in a 

time when any of the men's societies, or sodalities, within 

the inclusive society, could be called upon by the collective 

chiefs to take turn at maintaining order within the tribal 

gathering. The ad hoc nature of the assigning of men's 

societies , as well as their constantly changing personnel, 
served as a check against any particular individual or society 

assuming arbitrary or enduring personal power (cf. Lowie, 

1916). Indeed, it is difficult to conceive of a more 

ingenious scheme to safeguard against such a possibility. 

In the Euro-Canadian criminal justice system, anti-social 

acts or 8tcrimesw1 are considered to be off ences against society 

at large, for which the machinery of the Canadian state is 

mobilized to both examine the act and punish the 
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off ender (s) By contrast , in the Native worldview , wrong- 
doing against people or their possessions remains a breech 

between the parties involved, although other members of the 

offender's group may become involved. As explained by 

Whitehead (1988 : 15) , When the part is the whole, then the 

whole is equally guilty w i t h  the part ."  The Native system of 

social control, with its emphasis on conciliation and 

reintegration, thus lies in contrast to a Euro-Canadian system 

of justice which is based in large measure on retaliatory and 

punitive measures undertaken by designated agencies operating 

in the name of the inclusive society, and administered by a 

system of courts. The Aboriginal Justice Inquiry of Manitoba 

(1991:252) put this well, stating "Peace and harmony, the 

principal goals to which traditional Aboriginal concepts of 

justice were geared, have not been accommodated easily by an 

adversarial and ad judicative system. tv 

A t  the core of Native cultural traditions are customary 

laws which function to regulate social order and, at the same 

time, to provide an approach to dispute resolution which 

serves to reintegrata the disputing parties into a viable 

social relationship. This is an approach that reflects 

Malinowski's view of the law-ways of non-industrial societies 

generally: 

Readers are referred to a discussion of this exact 
point in G r i f  f i ths and Verdun-Jones (1994) , pp. 208-77.  



'Civil lawr, the positive law governing al1 the 
phases of tribal life, consists then of a body of 
binding obligations, regarded as a right by one 
party and acknowledged as a duty by the other, kept 
in force by a specific mechanism of reciprocity and 
publicity inherent in the structure of their 
Society (l926:58) . 

Within anthropology however, the concept of law that 

Malinowski propounds is so broad that it iç virtually 

indistinguishable from a study of the obligatory aspects of 

al1 social relationships. Radcliffe-Brown (1952:208) speaks 

of sanctions as legal "when they are imposed by a constituted 

authority, political, military or ecclesiasticg and adds that 

l'the obligations imposed on individuals in societies where 

there are no legal sanctions will be regarded as matters of 

custom or convention, but not of law." Hoebel (1954:28) 

states that "a social n o m  is legal if its neglect or 

infraction is regularly met, in threat or in fact, by the 

application of physical force by an individual or group 

possessing the socially recognized privilege of so acting.It 

These definitions agree, in contrast to Malinowski, that the 

essential characteristic of law is the socially approved use 

of force. Pospisil (1958) defines law as Vules or modes of 

conductmade obligatory by some sanction which is imposed and 

enforced for their violation by a controlling authority." 

While 1 have chosen to conceive of Native conflict resolution 

as "lawlf using Pospisilrs definition, it is with full 

recognition that his emphasis on authority has been criticized 
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for its application to the analysis of legal relationships 

between social units where there exists no supervening 

authority (cf. Moore, 1978). 

The notion of "doing things the right wayiw (Ryan, 1995 ; 

cf. Bluehouse & Zion, 1993) perhaps best captures the Native 

view of law. As observed by Ryan (1995: 53) , if existing rules 
were not adequate for a specific situation, the system was 

flexible enough to provide for the consensual elaboration of 

new ales within the general framework of agreed social 

values. Bluehouse 6r Zion (1993~329) describe Native (and in 

particular Navajo) law in terms of the societal **virtueswt of 

"compassion, cooperation, friendliness, unselfishness, 

peacefulness, and al1 the other positive values which create 

an intense, diffuse, and enduring solidarity. Sinclair 

(1994a) defines Native law in a similar way, citing the 

traditional values of bravery, honesty, humility, love, 

respect, truth, and wisdom as that which shapes the Native 

worldview: a worldview which Sinclair states "cannot be 

separated from ideas of truth, law and justicew1 (1994:26). 

Demy (19%: 104) cites Mi'kmaq law as a "law of peacew which 

extends to one's conduct among other animate creatures. 

Monture-Okanee (1994:226) translates the Mohawk Great Law of 

Peace into action as "the way to live most nicely togetherii. 

Among the Gitksan, the term ada 'awk most closely approximates 

the notion of illawn, and translates literally as a "social 

history of relationshipsw (McDonnell, 1992 : 303) . 
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Another concept that requires clarification is the notion 

of gqjusticeml. Pospisil (1978 : 2 6 0 )  views justice as the 

mlsocial internalizationn of that which a community deems to be 

" justn (1958: 281-82) or Iqrightn (Ryan, 1995) . Dumont 

(1993:69) expresses the Anishinabe concept of justice as 

Imright/and respect/ judgementmm . Nielsen (1982 : 3) reaches a 

similar coriclusion as a result of her work with Native 

Counselling Services Alberta stating, Vhen discussing 

justice, the Elders made constant reference to the cultural 

concept of #respectfn: a notion consistent with Sinclair's 

(1994: 181) characterization of Native justice as 

"relationship-centredmq . 
Bluehouse & Zion (1993) and Boldt & Long (1992) suggest 

that Native and non-Native notions of wjustice" each find 

their origins and expression in an egalitarian conception of 

social structure. Boldt & Long (1992) cite the European- 

Western hierarchical notion of a sovereign and the inherent 

inequality of men [ s i c ]  under feudalism, as opposed to the 

egalitarian Native belief in the equality of men [sic], as one 

of the greatest sources of cleavaqe. As stated by these 

authors, "To apprehend the individual in tribal Indian 

society, we would have to peel off a succession of group- 

oriented and derived attitudes. " (1992 : 3 36) . 
The nattitudesml to which Boldt and Long (1992) are 

referring, f ind expression in what Brant (1990) has termed 

"Native cultural ethics and rules of behaviourI1. A dual 



concern for what comprises these culture-based ethics and rule 

of behavior, and how they manifest themselves i n  thought and 

action, reflects what I have chosen to cal1  the "good theory - 
good practiceN idiom. It assumes that an examination of 

traditional values - as manifest in Brant's (1990) "Native 

cultural ethics and rules of behaviourN - is the !'good theorytt 

that provides a source of knowledge for the "good practicem of 

intercultural communication between Natives and Euro- 

Canadians. 

The  next section of this chapter w i l l  be structured 

around Mis patadigm so as to: (i) provide concrete 

ethnographie examples of the existence of these fundamental 

behavioral ethics in  practice; (ii) show, where possible, how 

these behavioral ethics may be influencing both behavior and 

perceptions of behavior, and; (iii) examine the implications 

of these cultural ethics and rules of behavior for Natives in  

a criminal justice system which has been modelled on a Ehro- 

Canadian framework' 

2 . 2  NATIVES AND THE CRIMINU JUSTICE SYSTEM 

Cultural Issues 

Under Brant ' s (1990) general heading of "Native cultural 

ethics and rules of behaviormw, Hallowell (1955), Hoebel 

(1960) , James (1979), Couture (1978, 1985), and Medicine 

(1983)  have al1 reported the existence of the behavioral 
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ethics of (1) non-interf erence, (2) individual autonomy , (3 ) 

emotionalrestraint, (4) non-competitiveness, and (5) sharing, 

al1 of which Brant (1990) suggests can be accommodated under 

the general rubric of "conf lict suppressiongg. 6 Other 

researchers (Basso, 1970; Scollon & Scollon, 1981; Black- 

Rogers, 1982 ; Darnell, 1982; Foster, 1982; Phillips , 1982, 
19 9 0 ; Rushf orth, 1982) have similarly documented the 

expression of these values in a variety of ethnographie 

contexts . 
Non-interference as a cultural practice is derived from 

a cultural postulate that to interfere in the matters of 

othexs is actually to attempt to exert dominance over another 

individual (Wax & Wax, 1961). The ethic finds expression in 

the freedom of people to act as they please - so long as group 
welfare is not compromised - with the corollary that to 

correct a behavior would amount to interference in an 

individual's inherent right to autonomy. Helm (1961:174) 

explains the interdependence of the behavioral ethics of non- 

interference and autonomy in this way: 

The term autonomy . refers to the creed and 
practice inherent in interpersonal relationships of 
'every man his own boss'. To turn from the level 
of structure to that of ethos: the individual 
upholds the theme of autonomy by employing certain 

These authors have however referred to these behavioral 
characteristics in a variety of ways: Hallowell (1955) 
"f eatures of historic personalityw , Hoebel (1960) 
@tpostulatesw , Couture (1978) "traitsg@ ; James (1979) and 
Couture (1985) @@valuesw; Medicine (1983) nvirtuesw. 



modes of emotionally-toned behaviour. . The 
tendency toward constraint in interpersonal 
contacts and relationships serves as the primary 
preventive measure in safeguarding autonomy of 
self. [original underlinel 

The ethic of non-interference is one of the most widely 

accepted principles of behavior among Native people (Good 

Tracks, 1973). Scollon & Scollonfs (1981) example of 

conversationpatterns between Athabaskans and English speakers 

demonstrates the ethos of non-interference: 

Athabaskans have a very high degree of respect for 
the individuality of others and a careful guarding 
of oners own individuality. As a result, any 
conversation can be threatening because of the 
possibility of a negotiated change of point of view . . . the English speaker will want to talk so that 
they can get to know each other. . . . For English 
speakers, volubility is related to social distance 
and taciturnity to intimacy. For Athabaskans the 
relationship is reverse (1981: 15) . 

F r o m  research conducted among the Athabaskan population in 

Fort ~hipewyan, Alberta, Scollon & Scollon (1981) discuss 

conversational taciturnity and volubility in the context of 

dominance and power, suggesting mat, for ~nglish speakers, 

while the superordinate role is linked with spectatorship and 

the subordinate role with exhibitionism, among Athabaskans, 

the opposite is tme. The implications of this observation 

for the criminal justice setting are profound, as notions of 

relative power and its direct relationship to volubility or 

taciturnity can portray a court witness as hostile, or lacking 



credibility, when they choose silence. Ross (1989) refers to 

these perceptions by the court as the words: 

uncommunicative, unresponsive, unable, and unwilling. In the 

example of an accused person, the "un-I1 words could lead to 

negative conclusions about prospects for rehabilitation, and 

may be reflected during sentencing which is, in its simplest 

form, an institutional response to an individual's actions, 

Scollon & Scollon (1981: 171-2) of fer an explanation for 

actions such as those described by Ross, which 1 will quote in 

its entirety for the insight it lends: 

The basic assumption of a universal theory of face 
is that any act of communication is a threat to 
face, that is, to the public self-image that a 
person seeks to maintain. Face consists of two 
aspects negative face and positive face. . . . the 
term 'neqative' is used to indicate a preferred 
withàrawal from the public or social world. 
'Positiver is usedto indicate a preferred entrance 
into the social sphere. . , . An act of communication 
threatens the hearer's negative face to the extent 
that it imposes on him and his right to autonomy. 

Non-interference then, is paying respect to the I1negative 

face1' of others. Scollon h Scollon (1981:53) conclude that 

communication displays are I8appropriate only if the person was 

in a position of dominance in relation to the audience. . . . 
Where the relationship of the communicants is unknown, we have 

said the Athabaskan prefers silence.I1 

A number of authors have reported similar instances of 

non-intervention or "reticenceW in interaction among such 
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geographically disparate Native groups such as the Athabaskans 

(Scollon & Scollon, 1981; Philips, 1982; Rushforth, 1982) , the 
Northwest Coast peoples (Seguin, 19821, the Iroquois (Foster, 

1982) and the O j  ibway (Black-Rogers, 1982) . 
A corollary to non-interference is avoidance of eye- 

contact. Ross (1989, 1992) notes that Europeans tend to have 

an expectation that someone who will not maintain eye-contact 

is exhibiting wevasiveness~l. Conversely, he observes that 

when Europeans wish to demonstrate sincerity and respect, 

every effort is made to establish and maintain eye-contact. 

In her work among the Cree, Philips (1982) notes that eye- 

contact can be considered a threat to individual autonomy 

because it presents a distraction to another person, thereby 

negatively affecting their ability to fonn their own opinion. 

Consistent w i t h  this observation, Darnell (1982) explains that 

speaker avoidance of eye-contact allows an audience to listen 

without restricting their pondering of what has been said 

while, simultaneously, listeners may look at a speaker more 

directly without a violation to eitherfs persona1 autonomy. 

Basso (1979 : 51) observes that Apache perceptions of MAngloll 

eye-contact cast us as "entirely too probing . . . a distasteful 
tendency that Apache take to be indicative of a weakly 

developed capacity for self orestraint. 

While Native values have been regularly cited in the 

criminal justice literature (Ross, 1989, 1993; Dumont, 1993; 

Monture-Okanee, 1993) ; Royal Commission, 1996) , the expression 
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of dominance and how it can manifest itself in a court setting 

is well captured in the following quotation from B ~ c e  

Wildsmith, the lawyer who represented the Union of Nova Scotia 

Indians during the Royal Commission of the Donald Marshall 

Jr., prosecution: 

Indians respond to anxiety provoking situations, 
such as testifying in court, giving evidence in 
their own defence, or giving statements to police, 
by becoming quieter and quieter. They tend to 
withdraw, be aloof and detached [transcript]. 
(1988, cited in Mannette, 1992:68). 

Emotional restraint can thus be viewed as a corollary to, 

and further extension of, the behavioral ethics of non- 

interference and individual autonomy, wherein the overt 

expression of emotion is controlled as a means of ensuring 

continued autonomy. Brant et al. (1981) cite emotional 

restraint as a contributing factor in incidents of 

psychosocial disturbance among Natives, whose repressed 

hostility 'loften explode[s] into the open under the influence 

of alcohol and is inappropriately visited upon innocent 

bystanders" (1981: 535) . 
The ethics of non-competitiveness and sharing f ind 

explanation when they are discussed in the conte* of each 

other . The practice of non-competitiveness suppresses 

conflict by averting intragroup rivalry and subsequent 

personal embarrassment to those less successful. Sharing is 

an extension by which intragroup rivalry is suppressed because 
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it discourages the hoarding of material goods. Scollon & 

Scollon (1981) demonstrate how sharing can influence power 

relationships which are characterized by the social dimensions 

of dominance, display, and dependence, the latter of which can 

arise out of continued sharing and providing for others. 

Kunitz & Levy (1994) demonstrated how the ethos of 

sharing while engaged in drinking reduced the need for 

interference in personal autonomy by reducing the likelihood 

of excessive consumption and social dis~ption. An emphasis 

on sharing-while-drinking was seen to be particularly critical 

because, as Kunitz & Levy (1994:233) observed, mNavajos were 

more likely to value individual autonomy and thus were less 

likely to intervene in alcohol use even when it became 

socially disruptive." 

Ross (1989, 1992) describes how Native behavioral ethics 

emphasizing "conflict suppressionN can be manifested during 

the giving of inculpatory statements to police by an accused 

person. The following two examples provided by Ross 

illustrate the presence of these ethical precepts in action: 

The rule appears to be that it is better to suffer 
inconvenience and loss yourself than to directly 
confront someone else with their error. . . . There 
is another, much more dangerous aspect to this kind 
of approach: telling people what you know they want 
to hear instead of disagreeing with them. ... When 
later asked why he confessed to something he did 
not do, the reply is, 'Because thatfs what the cop 
wanted me to Say.' 1 know no physical force was 
used, simply because it wasnOt needed; the 
commandment requiring that you not show up another 
person by pointing out that hefs wrong is strong 



enough (1992:25-26) . 

The police it seemed, hzd thought Mary was the 
accused and had served her with documents, under 
the name of the accused, requiring her to come to 
court. Obediently, Mary had corne, because that is 
what the police told her to do . . . Why, 1 asked, 
did she give a statement and then sign it with the 
name of the accused? . . . 'Because that s who the 
cops thought 1 was.' (1992:25) 

Scollon & Scollonrs discussion of the effects of power 

differentials in interactions with Natives also lends 

perspective to Rossf examples. As the Scollons (1981: 178) 

concluded, "the member with the power orders and the other 

shows def erence . 
In Native societies, the pursuit of justice and the 

methods of attaining it involve restoring equilibrium to the 

community (Sinclair, 1994b; Ross, 1989, 1990 ; Royal Commission 

on Aboriginal Peoples, 1996) . Consistent with this intent, 

are  cultural rules and ethics of behaviorn@ designed to 

mitigate conf lict situations and thereby assure the continuity 

and hamony of the social group. As stated by Sinclair 

The primary meaning of justicef in an Aboriginal 
society would be that of restoring peace and 
equilibrium to the community through reconciling 
the accused with his or her own conscience and with 
the individual or family that is wronged. 

-And, as Informant #41 explained, the Tsuu Tf ina word si yi na 



means both pqjust icepv and "way of lifew because each f inds 

express ion through the other . Therefore, to plead Ivnot 

gui l ty l@ i n  a s i t u a t i o n  of wrong-doing and, i n  so doing, deny 

an allegation that  is known by al1 to be true, is "seen as 

dishonest  and such a denia l  would be a repudiation of 

fundamental, highly valid, though s i l e n t ,  s tandards of 

behaviorw (S inc la i r ,  1994b: 175) . The notion t h a t  l1truthV1 can 

be extracted by an adversarial process of argumentation is 

incompatible with both Native behavioral e t h i c s  designed t o  

suppress conf lict and w i t h  the sub jec t iv i ty  of truth inherent 

in the Native worldview: a worldview which gives  primacy to 

speaking your "truthW as you know it (Ross, 1992 ; T u r p e l ,  

1993) . In  r e l a t i o n  to the Mohawk, Ross (1989 : 9)  observed 

that : 

Amongst the Mohawk, one of the most serious of 
crimes is lying, which would include not 
acknowledging those acts of which you were properly  
accused. Three  convictions f o r  lying r e s u l t s  i n  
automatic banishment, and convictions follow you 
for life. Pleading 'not gu i l ty '  is, to them, a l i e  
because it means a denial of t h e  truth of the 
al legat ion.  

Leroy Little Bear r e fe r s  to recognit ion of Natives freely 

speaking their truth - which m a y  include admitting guilt t o  

police and the courts - as the "'but' storyw (1994:72). I n  

other words, they speak their t r u t h  but also expect to be able 

to explain the @lbutll situation that influenced theit ac t ions  

and for which that truth is relative. This emphasis on 



situational context as a mitigating factor in the 

determination of guilt was recognized by the Task Force on the 

Criminal Justice System and its Impact on the Indian and Metis 

People of Alberta (1991) , hereafter cited as the Task Force 

Alberta (1991), and indeed has long been documented in the 

literature. Kluckhohn (1959:439), for example, obsemed that 

the Navajo 

most def initely believe that acts have 
consequences, but the nature of the consequence is 
not wrapped up in any intrinsic ?rightnessr or 
'wrongnessr of the act itself. 

While the above discussion has focused on the 

manifestation of "Native cultural rules and ethics of 

behaviorV1 within the criminal justice arena, the structure7 

of Native languages has also posed problems during 

intercultural communication. The examples which follow have 

al1 been included for their relevance to Natives and the 

criminal justice system. 

The f irst example is provided by Darnellrs (1982) work 

among the Cree and demonstrates the arnbiguity which can 

surround an apparently straightforward affirmative response: 

' Saussure (1974, as cited by Hanks (1994 : 25) ) notes that 
the French language clearly demarcates langue as that 
collective part of language that deals with grammar, and 
parole as that individual part of language dealing with speech 
or llactual talkI1. The English language uses the word language 
as an inclusive terminology to encompass both aspects. 



Talking is not an alternation of verbal information 
in question-and-answer format. Rather, it is the 
placing of information on the interactional floor. . . . The expected response of ehef , yes, does not 
mean '1 agree with youf, only 1 have heard your 
words. ' . . . Cmcially, the response is non- 
obligatory and may take place at any future time 
without need of apology or further transition 
(1982:71) . 

The second example is ârawn from a presentation by 

Associate Chief Judge Murray Sinclair from the Province of 

Manitoba, who spoke of how nonowestern concepts of time can 

create misunderstanding in the European-derived criminal 

justice system. Sinclairfs example is taken from an 

Australian court wherein an Aborigine had been accused of 

breaking into a private dwelling house: 

English concepts of time, number and distance are 
imperfectly understood, if at all, by aboriginal 
people, many of whom can not tell the t h e  by a 
clock. One frequently hears the answer, long 
tirnef, which depending on the context may be 
minutes, hours, days, weeks or years . (R. v. Anunga 
(1976) as cited by Sinclair, 1990). 

A third example is also provided by an Australian court 

case in which inconunensurate linguistic structures serve to 

create miscollpmunication: 

Police (terminology) and legal English sometimes is 
not translatable into the aboriginal languages at 
al1 and there are no separate aboriginal words for 
some simple words like i n ,  'at', 'onr, rbyr, 
'with ', or 'merr, these being suffixes . . . ' Did 
you go into his house?' means to an English person 



' D i d  you go into the building?' But to an 
aboriginal it may also mean, 'Did you go w i t h i n  the 
f ence surroundhg the house? (Ra v. Anunga ( 19 7 6) 
as cited by Sinclair, 1990) . 

A l s o  drawn from the courtroom setting are the following 

examples of language-derived cultural misunderstanding. Both 

examples are drawn from the Royal Commission on the Donald 

Marshall, Jr. prosecution and are provided by Mirkmaq Elder 

B e r n i e  Francis who testified before this Inquiry: 

The Micmac language is very inflexional and 
expresses emphasis and emotion through words and 
endings rather than tone of voice. Thus a Micmac 
person expresses innocence without the raising of 
voice or becoming extremely emotional. ... the 
misunderstanding m i g h t  be that , gee, th i s  person 
is not very strong in his assertion about his 
innocence; therefore, there must be something 
there2 ([transcript] 1988:np) 

There really is no such word as (guiltyf i n  the 
Micmac language. There is a word for 'blameg. So 
an Indian person whor s not as knowledgeable let s 
Say in the English language if he were asked if he 
were guilty or not, he would take that to mean, 
'Are you being blamed or notlf and thatgs one of 
the reasons 1 found that Native people wete 
pleading guilty is because they suspect that the 
question was, '1s it true that yourre being 
blamedlg and the Native person would of course Say, 
Yes '. . . . What they neglected to Say was, 'Yes, 
Ifm guilty that Igm being blamed but 1 didngt do 
i tWf  ((transcript] 1987:np) 

Waldram8 s (1997 : 131)  work among Native inmate populations i n  

Canada is suggestive of an alternative explanation of why 

Natives may plead "guiltyW in courtroom settings. His 



explanation of the relationship between the Native cultural 

value of I1respect1l, and the role of persona1 responsibility 

toward healing is insightful: 

Respect is one of the key values that is taugbt. 
Respect for others, and especially for oneself, is 
essential if the offenders are to develop proper 
attitudes towards criminality . . . One aspect of 
this respect is dealing with oners criminal 
behaviour . . . . Taking responsibility for their 
actions is the first step in correctional 
treatment . 

A f urther example of language-structure-derived 

miscommunication can be found in Darnellfs (1982) discussion 

of Algonquian language groups. Algonquian language pronouns 

connote whether the referent is nanimaten or llinanimatel*, but 

not to its sex. Both "beingsn and objects can be referenced 

as animate, depending on whether an objectf s spirit, and hence 

the implied notion of its power, is being referred to. As a 

consequence, persona1 pronouns refer to everyone in the male 

gender (Darnell, 1982; Kehoe, 1992) and "may be less 

sensitized to always noticing a person0 s sex as a signif icant 

attribute of that individual" (Kehoe, 1992:604).  

Yet another way in which the structure of Native 

languages can impose handicaps on intercultural communication 

within the criminal justice realm can be found in a lack of 

reference to a future tense similar to that of European 

languages. Reference to the absence of a future tense in 

Native languages has been explained by some as an extension o f  
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the ethic of non-interference in how the present will proceed: 

events which should f ollow a natural and unaltered progression 

(Scollon & Scollon, 1981; cf. Darnell, 1982). James 

(1979:461) describes the implication of a I1present-tense 

orientationu in relation to the criminal justice process: 

Due to the native's present orientation, our 
future-oriented interventions in the criminal 
justice process lose much of their impact. ... The 
deterrent effect both on the current offender and 
on hypothetical future offenders ... are less 
effective than ever due to the future orientation 
implicit on the notion of deterrence. 

The above examples provide diverse illustrations of how 

Native cultural rules and ethics of behavior and language 

structures can influence the llsuccess~l of Native interaction 

within the criminal justice system. The Task Force on the 

Criminal Justice System and its Impact on the Indian and Metis 

People of Alberta (1991) cited language, cultural barriers, an 

absence of dialogue between police and Native communities, a 

lack of understanding of the limitations and expectations 

inherent in the policing role, and a lack of Native input into 

policing policy issues, as problematic sources of 

miscommunication in the interaction between policing agencies 

and Native groups. The Task Force concluded that the 

inevitable outcome of these factors, taken together, is a 

police-exercised luof f icialgl response as opposed to police- 

exercised discretion and the possibility of alternative forms 



of resolution. 

Confining this study exclusively to cultural issues 

af f ecting interaction between Natives and the criminal justice 

system would obscure fundamental structural problems grounded 

in the socio-economic inequalities experienced by Native 

people (see: Depew, 1994). As described by LaPrairie: 

What the early Task Forces and studies failed to 
recognize or did not want to address, was that the 
disproportionate representation of Native people as 
offenders in the system, was not tied exclusively 
to culture conflict but was grounded primarily in 
socio-economic marginality and deprivation ... 
(LaPrairie, 1988 [unpublished] cited in Royal 
Commission, l996:42). 

The next section will explore certain socio-economic factors 

which have inf luenced Native over-representation within the 

criminal just ice system. 

g 

It has long been documented that those most likely to be 

represented in prison populations corne from the most 

disadvantaged segments of society, which in Canada, includes 

the Native underclass (Dosman, 1972 ; Brody, 1981; Edmonton 

Task Force, 1990) . Studies by Morse & Lock (1988 : 19) and 

Satzewich & Wotherspoon (1993:55-58) have exhaustively 

demonstrated that a greater proportion of the Native inmate 

population were from the lower strata of society. LaPrairiefs 

(1995: 14) recent study among urban Natives in four Canadian 
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cities concluded that the criminal justice system Yails" 

Natives and non-Natives equally, however, it fa i l s  a much 

larger group of Natives simply because they are more 

vulnerable t o  involvement with the system. Her work debunked 

long-held assumptions that Native people are al1 equally a t  

r isk for  crime and criminal justice processing, and 

demonstrated that inner-city Natives were poorer, less 

skilled, and less educated than other Canadians and other 

urban Natives. For example, the unemployment level among the 

inner-city Natives in the four Canadian cities she studied was 

63%, compared with 25% for urban Natives generally, and 10% 

fox urban Canadians. 

Research has shown that a disproportionate number of 

Natives are incarcerated for the non-payment of fines levied 

by the courts as punishment for relatively minor offences, 

generally alcohol-related (Hagan, 1977; Hylton, 1982). Hylton 

attributes this statistic to Natives' lower socio-economic 

status, whereas Hagan suggests an explanation in terms of 

Native social drinking patterns which often lead to gatherings 

in public places located outside regular drinking 

establishments - which many cannot afford anyway - thereby 
rendering them vulnerable to police charges arising from 

public intoxication. Quigley (1994:274) comments on this as 

f ollows : 

Consider, for instance, the provincial offence of 
being intoxicated in a public place. . . . This 



situation very often results in an Aboriginal 
person being charged with obstruction, resisting 
arrest or assaulting a peace officer. An almost 
inevitable consequence is incarceration. 

Culturally influenced drinking styles among Natives, 

emphasizing the ethos of sharing and doubling as a time to 

reinforce Native identity, have been documented in extended 

studies by Medicine (1983) and Levy 61 Kunitz (1994), and are 

well captured by Depew (1986:103), who explains: 

While excessive drinking may be viewed as deviant 
by non-Natives, it may be viewed by ~atives as no 
more deviant than the opposite judgment: to refuse 
to drink when in the Company of significant others. 
This is not to condone the excessive and hazardous 
use of alcohol by Natives but to point out that the 
reassessment of ,deviantf behaviours may involve 
reinterpretations that lend them a degree of 
'normalcyr at least within a native context. ... If 
the community has no legal recourse to such 
violations of the native normative and legal order, 
the integrity of the community may be seriously 
undermined. 

Depew's observation takes on particular significance in view 

of Loreefs (1985: 16) study among RCMP off icers policing Native 

communities in Western Canada, which revealed that routine 

service calls and alcohol-related incidents were the most 

frequent sources of police contact, comprising 65% of the 

off icers' time. 

LaPrairie (1990: 431) contends that Ilthe most critical and 

controversial area of criminal justice processing of 

aboriginal people is ~entencing.~' In a publication of the 
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Canadian Bar Association, Jackson (1988 : 212) stated that 

Native inmates are disproportionately represented in the 

prison population because too many of them are being 

unnecessarily sentenced to terms of imprisonment. In a 

similar view, Morse and Lock (1988:48) asserted that over 54% 

of Native offenders/respondents thought that Natives received 

harsher sentences than other offenders. Regrettably, neitber 

study provided sentencing data to support its claim. 

While the literature on guilty pleas, legal 

representation, and sentencinghave received little systematic 

research, recent research by Clark (1992) and the Task Force 

Alberta (1991), suggest that Natives in fact receive shorter 

sentences but, at the same time, are more likely than non- 

Natives to be subject to incarceration as part of that 

sentence. There is also some evidence that early forms of 

release and parole are granted less frequently to Native 

inmates than to nonoNatives (Hagen, 1977; Hann & Harman, 1992 

(19861 ; Task Force Alberta, 1991) . Reasons for this have 

included poor prior records of release owing to poor 

employment opportunities; lack of a f ixed address; f ailure to 

keep parole reporting appointments, often due to a different 

cultural orientation to time and long travel distances from 

the reserves; and poor scores on pre-release psychiatrie 

assessments which are based on Euro-Canadian psychological- 

assessment traditions (Task Force Alberta, 1991; Ross, 1992). 

Ross (1994) adds a lack of community support as another reason 
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influencing release, which he attributes to a concern reserve 

community members have for offenders being returned to the 

community while still considered to be in need of healing. 

His observations speak to a Euro-Canadian criminal justice 

system which does not accord with Native values and culture. 

The Aboriginal Justice Inquiry (1989) and the Task Force 

Alberta (1991) both commented on the greater likelihood of 

Natives being incarcerated for non-payment of fines. In the 

conclusion of the Royal Canmission (1996:45), this represents 

the Itmost obvious example of systemic discrimination built 

upon socio-economic deprivation." 

Correctional Service of Canada (1995) figures reveal that 

Native offenders accounted for 17% of al1 sentence admissions 

in 1994 and Aboriginal provincial probation intakes accounted 

for 14% of al1 intakes. Although these percentages fluctuated 

across the country, the Prairie, Yukon, and Northwest 

Territory regions reported much higher Native admissions than 

the Canadian average. In Alberta, Natives accounted for 34% 

of al1 sentence admissions and 23% of probation orders. The 

Native population in Alberta accounts for only 5.9% of the 

total population (Statistics Canada, 1994). An analysis of 

Task Force Alberta (1991) data conducted by Cattarinich (1997) 

revealed that: 

Native inmates in the 15-24 age range represent . . . 
a proportion which is 7.48 times greater than that 
among non-Natives. ... ~ative inmates in the 25-34 
age range represent . . , a proportion 10.18 times 



greater than that among non-Natives . . . . Nat ive 
inmates aged 35-64 represent . . . a proportion which 
is 17.35 times greater than that among non-Natives. 

The Task Force Alberta (1991: 8.17) concluded: 

Projections indicate that by the year 2011, 
Aboriginal offenders will account for 38.5% of al1 
admissions to federal and provincial correctional 
centres in Alberta, compared to 29 - 5% of al1 such 
offenders in 1989. 

Further evidence of discordance between the Euro-Canadian 

criminal justice system and Native cultures can be f ound in 

the work of LaPrairie (1991), whose study among the James Bay 

Cree revealed considerable attrition between what was reported 

to police and what actually was processed for court, a 

phenornenon the researchers termed the %ommunity absorption of 

crimeuf. Her findings revealed that the greatest offence 

attrition was in the area of interpersonal offences, and 

LaPrairie felt this was possibly attributable to "reservations 

about confronting another individual formally through any 

public systemm (1991: 57) . By contrast, police-labelled 

"propertyU offences were considered to be in the public domain 

and were regularly documented by police. LaPrairie concludes 

that an over-reporting of property-related offences may in 

part be a comunity compensation for reluctance to pursue 

interpersonal disputes which necessitate direct confrontation 

and make the restoring of those relationships generally more 
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dif f icult . As a consequence, there is a more frequent venting 
on less persona1 matters . LaPrairiers study also documents 

the frustration police officers have voiced at the reluctance 

of community members to pursue charges in interpersonal 

disputes. This finding speaks to the possible damaging 

effects that could result should police apathy set in. This 

is a very real risk that emerges when Euxo-Canadian policing 

practices and expectations are introduced into another 

cultural setting, or, what Geertz has so eloquently described 

as 9xbrics emerging from one culturelt becorning llpractices met 

in anothern ( G e e r t z ,  1983). A similar phenomenon bas been 

documented in studies by Singer & Moyer (1981) , Depew (1986) , 
and Hyde t LaPrairie (1987) , al1 of which concluded that whexe 
familiarity and kinship ties exist, ~atives preferred to have 

police exercise a social-service role rather than a crime- 

control or enforcement function. 

There is little doubt that one of the most important 

issues for Canadian policing in the coming decade will be that 

of Native self-determination in the delivery of policing 

services. While it is necessary to understand the pressure 

which Natives are exerting to acquire self-direction in 

policing within the context of self -goverment, the purpose of 

my research is not to attempt to determine what font 

Aboriginal self-government may take, as that simply cannot be 

known at this the. What can be discerned however, is growing 

recognition of the inherent right of Aboriginal people to be 



policed in the way that they determine, regardless of whether 

they live on- or off-reserve (Policing in British Columbia 

Commission of Inquiry, 1994). 

The following quotation from a report prepared by Jackson 

(1988) for the Canadian Bar Association makes this point 

explicitly : 

Statistics about crime are often not well 
understood by the public and are subject to 
variable interpretations by the experts. In the 
case of the statistics regarding the impact of the 
criminal justice system on Native People, the 
figures are so stark and appalling that the 
magnitude of the problem can be neither 
misunderstood or interpreted away (1988 : 2) . 

Consistent with Jackson's obse~ations, recent goverment 

inquiries into relations between Aboriginals and police show 

that Aboriginals fault the police for at least some proportion 

of their over-representation in the criminal justice system 

(Race Relations and Policing Task Force (Ontario) , 1989; Task 
Force Alberta, 1991; Comnission of Inquiry on Policing in 

Relation to the Blood Tribe, 1991; Aboriginal Justice Inquiry 

of Manitoba, 1991). 

In its review of curent on-reserve Native policing 

arrangements, a federal task force emphasized the political 

and practical necessity for Natives to assume greater control 

over the delivery of policing services to their communities 

(1 ndian and Northern Af f airs Canada, 1990: 11-21) . The 

Aboriginal Justice Inquiry (1989 : 262) went even further in its 



f inding that  : 

Aboriginal people have a right to their own 
cultures, . Culture is more than the values, 
traditions or customary practices of Aboriginal 
people. Culture is also the laws, customary or 
contemporary, of the people who belong to a 
distinct society. ... Culture also includes the 
administration of justice as a fundamental 
componentof every organized society. (1989:264-65) 

The institutional organization of on-reserve Native 

policing has generally assumed one of two forms, both of which 

have incorporated Natives into existing structures in 

different ways. The first arrangement sought to incorporate 

Natives into existing nonoNative policing structures through 

the adoption of either @*regularIt or wspecialll  member status, 

while the second arrangement involved the establishment of 

tribal or local Native police agencies whose indigenous 

members assumed complete control of at least some policing 

services. At this second level of indigenization, it was 

assumed that "Native police officers would have the ability to 

minimize the ef f ects of cross-cultural dif f erences between the 

police and Native communities through the use of culturally 

infonned discretion" (Depew, 1986:27-28). Although 

indigenization emphasized cultural awareness, it also 

implicitly pre-supposed a non-Native policing structure and, 

in so doing, pre-def ined l@indigenized'@ policing in terms of 

the dominant Euro-Canadian legal system (Marchant, 1985; 

Havemann, 1987; Depew, 1986, 1992; cf. Niezen, 1993). It is 
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Havemannt s (1987 : 90) contention that indigenization of 

policing on reserves has in fact served to "mask the lack of 

autonomy in the field of social control." Similar thoughts 

have been expressed by Jackson (1988 : 56) whose observations 

among the James Bay Cree concluded: 

The Crees [sic] response to their experience with 
the Circuit Court has not led to their urging that 
more Crees be hired ta work within the system - 
what they refer to as the 'autochtonizationf of the 
legal system - because those native people will 
still be seeking to implement a justice system the 
substance and procedure of which does not reflect 
Cree values, customs and traditions. 

The approach to Native policing that has come closest to 

that advocated by Native leaders, can perhaps be found in the 

recent establishment of Native-controlled policing agencies 

that have grown since the establishment of the First Nations 

Policing Policy (Solicitor General Canada, 1992) .8 In 

general, these programs have involved local control, as 

exercised by either a police board, police commission, or an 

advisory board comprised of both community and government 

off icials. Depew (1992) has observed, however, that a major 

weakness of the Task ForceCs tripartite policing framework 

remains with the pre-determined role structure for police 

Initiatives that have been negotiated to date under the 
framework of a tripartite agreement, can be found in the 
Solicitor General Canada's annual publication of the document 
First Nations Policina Tri~artite Aareements. This document 
is available for the years 1992, 1993, 1994, 1995, 1996. 
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officers which is again modelled in the Euro-Canadian 

tradition, albeit within a community-based delivery mode1 (cf. 

Keon-Cohen, 1982 ) . Depew (1994 : 91) draws the link between 

current community-based policing initiatives and Native self- 

government in this way: 

[Obviously] Aboriginal self-government offers the 
greatest scope for community involvement in 
policing ... because it promises a coherent and 
comprehensive fondation for community governmental 
structure, decision making and law making 
authority, al1 of which are prerequisites for the 
development, implementation and operation of t ~ l y  
autonomous Aboriginal police forces. 

What st il1 remains conspicuously absent in f ederal government 

initiatives, is the pursuit of Native policing under a 

framework of self-determination in the area of justiceg. 

Before leaving this discussion of the Native experience 

with the Euro-Canadian criminal justice systeni, 1 find it 

necessary to review briefly the literature in this area that 

has passed comment - directly or by implication - on the 
perceived bureaucratie rigidity the existing system 

impacts on Natives. 

Turpel (1993 : 175) alludes to the "f aceless bureaucracyI1 

Natives have endured under the Indian A c t ,  of which the 

criminal justice system is but one facet: 

The word justice is being used here to include the 
creation of Native legal (law) systems. A Native justice 
iramework is taken as the sum of federal (criminal) and 
provincial responsibilities in justice matters. 



The Canadian criminal justice system relies upon 
formal and abstract definitions of crime in the 
Criminal Code and specifically defined defences 
(which may be set out legislatively or developed 
according to the common law). The definitions of 
crime include specif ic mental and physical elements 
(mens rea and actus reus) . In many Aboriginal 
languages there is no separation of these two 
elements and indeed no equivalent concepts. 
[original italics] 

Turpel (1993: 179) points to specif ic areas within the existing 

criminal justice system that are particularly problematic: 

... the question posed by the Royal Commission was 
whether the problems with adapting the criminal 
justice system rest with the administrative aspects 
of the system, such as policing, the correctional 
system, bail, and the attitude of those working 
within the system. The answer is yes, there are 
problems here too. However, the basic problems are 
with the elements or building blocks of the 
criminal justice system. 

While Turpelgs comments speak to the legislative rigidity of 

the Criminal Code and, by implication, the criminal justice 

system, studies by other researchers have highlighted a Native 

desire for situational flexibility in administrative matters 

generally. Anthropological studies into the delivery of 

medical services (Kaufert & Koolage, 1984) , education 

(Couture, 1985; Battiste, 1993), social services (Ryan, 1978; 

Niezen, 1993) and policing (LaPrairie et al., 1991) have al1 

emphasized the importance of not imposing a Euro-Canadian 

bureaucratie structure on Native administrations. As offered 



The cultural adaptation of forma1 services should 
not merely aim toward integrating the proven 
methods of modern administration into Native 
society without destroying local values. Rather, 
Native leaders should be given the necessary powers 
to use local understandings of custom to refom 
formal systems themselves . 

When administrative policier, especially those 
of enforcement agencies, are too remote from local 
perceptions of custom, conf lict often mises. 
Clients will often oppose the rules and procedures 
associated with bureaucratie operations if they 
sense a violation of custom or propriety. 

Little Bear (1994) cites the structure of the English 

language, with its emphasis on nouns designed t o  label or name 

- as opposed to Native language emphases on process-focused 

verbs - as one of the primary reasons for the Euro-Canadian 
categorization of criminal off ences. Speaking of the criminal 

justice system, Little Bear (1994:72-3) explains: 

That part of the story - the 'but' story - makes up 
part of the overall contextual setting for the act 
committed by the accused, yet it never gets taken 
into consideration by the judge. . . . In other 
words, in the existing system there is no room for 
mitigation of guilt. We can talk about mitigation 
of sentences, but there is no such thing as 
mitigation of gui l t .  That's one of the results of 
the categorization process, what 1 refer to as 
fproduct orientationf. You can begin to see how 
this western philosophy , with its linearity , 
singularity , specialization and product 
orientation, manifests itself in what wegre al1 
talking about - criminal justice.  . . . North 
American Indian philosophy, generally speaking, is 
cyclical and holistic. It8s generalist and jack- 
of -ail-trades-oriented as opposed to being oriented 
toward specialization, and itgs very process- 
oriented . 
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Little Bearts explanation serves to illuminate the intricate 

weave in Native cultural traditions between moral and legal 

responsibility . 
Research among the James Bay Cree by LaPrairie et al. 

(1991) revealed that on many occasions community members did 

not want police intervention, but rather , only wanted someone 

to fulfil a "messenger rolett. The desire for a social 

service-type of police function was sa pervasive among the 

James Bay Cree communities, that the study recommended the 

appointment of ttcommunity relations officersM to provide the 

desired community service functions. Commenting on the James 

Bay Cree, McDonnellrs (1991: 36) explanation of the absence of 

ttfittv between Cree law and the Euro-Canadian criminal justice 

system is insightful: 

Almost al1 the social problems within contemporary 
households are framed, by Cree, in relational terms 
rather than, for instance, as events involving 
infractions of a rule or law. The relevant 
facts ', according to Cree, may precede the event 

by months or even years, they may also supersede 
the event in importance. The courts, however they 
may proceed with the cases before them, are 
understood to take an exceptionally narrow focus 
which systematically screens out the history of 
relations that, in Cree te-, might result in a 
man suddenly clubbing his son-in-law to his knees 
in the local store. In almost every case the 
courts do not even address the relational side of 
the issue, they merely risk adding yet another 
dimension to relations that already possess a 
problematic dynamic and complexity. In addition, 
the law itself arrives in the community with a 
specific history and bias in its interpretation 
that may be perceived to produce problems just as 
serious as the ones it is intended to redress. 



An equally revealing study conducted among First Nations 

police off icers across Canada by Murphy h Clairmont (1996) , 
revealed that 41% of respondents agreed that the Criminal Code 

prevented their dealing with policing problems in more 

appropriate ways, and 56% agreed that they experienced 

conflict between expectations of the community and their 

police organization. A police officer quoted by the 

researchers explained: 

What is needed is a realization througb education 
that the powers of a police officer are limited and 
community expectations should realize that we are 
still community members under the uniform. . . . 
there has to be 'more community awareness of 
problems f aced by off icers concerning courts, laws , 
charter rights versus holistic views , cultural 
expectations and traditional justiceg. 

Concerning the plight of Natives, the Law Reform 

Commission of Canada (1991:47-8) commented on what it viewed 

as a policing tendency to lay nBunjustified charges or too many 

charges where merely the forma1 requirements for a charge 

existw , and, as a result, called for greater nprosecutorial 
discretionnn in deciding whether to pursue or halt police 

charges. The rationale for such a recommendation rested with 

the Law Reform Commission's conclusion that the criminal law 

ideal of treating everyone identically, would not result in 

the equal treatment of Natives because: 



Criminal law and procedure generally impose the 
same demands on everyone; in contrast, the 
[Aboriginal] concepts of equitable treatment and 
respect invite a recognition of differences between 
cultures. ?Equitable treatmentr raises questions 
of ultimate fairness. ?Respectf requires an 
acknowledgement that other values can be worthy of 
protection (1991:9). 

2.3 SITUATING THE RESEARCH PROBLEM 

While statute interpretation has reaffirmed the Native 

right to self-government (Wherrett & Allain, 1995; Macklem, 

1993 ) , Monture-Okanee (1994 : 230)  suggests that self -goverment 

in the administration of justice, as it continues to be 

proposed, is merely granting Natives "the authority of 

administering our own misery . t1 A similar concern was 

expressed years earlier by Native Counselling Services Alberta 

(1982), when they suggested that court diversion programs 

merely amountedto additionalmechanisms of control within the 

existing justice t*bureaucracyw. T h i s  would appear to be a 

v i e w  supported by the Mohawk Nation in its submission before 

the federal government of a Mohawk Code of Offences and 

Procedures of Justice at Abesasne. 1989 : a document which 

proposes to follow the experience of the Navajo Peacemaker 

Court in the United States and gradually inttoduce the Mohawk 

Code of Offences as the preferred and practiced law within 

their territory (see: Bluehouse, 1992; Zion, 1993) . 
What will constitute Native control over the 

administration of justice, and policing by inclusion, will 
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necessarily Vary among different Native groups. The Royal 

commission on Aboriginal Peoples, National Round Table on 

Justice (1992:video), concluded that "an a priori conception 

of one justice system will not meet the needs of Canada's 

diverse Indian, Inuit, and Metis communitie~.~~ This is not to 

Say that ideas concerning law and justice among Native peoples 

do not bear close resemblance to one another. Sinclair 

(l994a: 24-25) has suggested that shared %ore cultural belief s 

shape many Native worldviews, worldviews that cannot be 

separated from ideas about law and justice." While Sinclair 

cites the commonality he has personally witnessed in the 

cultural beliefs of the Apache, Cheyenne, Dakota, and Ojibway 

as support for h i s  contention, commonality should not be 

interpreted to mean that traditional methods of social control 

do not Vary among the various Native groups across Canada. In 

fact, Jenness (1977 [1932]) revealed considerable variation in 

how social control was exercised, and the role a wpolicingfv 

function, if it existed, played in the process. What can be 

concluded however is that while Native comunities across 

Canada are developing different justice processes, they show 

an emerging consensus about the goals those processes must 

serve. 

LaPrairie (19 94) suggests that while Native leaders 

discuss justice in terms of structures patterned after a Euro- 

Canadian framework, many believe a Native justice system will 

only be Wealff if it contains traditional elements. An 
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important task facing Native communities will be to first 

define qlcrimelt10 and then clarify what will constitute 

"justicen (Royal commission on Aboriginal Peoples, 1996). A 

similar sentiment was expressed in McDonnell 's (199 1 : 3 6) study 

of customary law among the James Bay Cree. In that study he 

recommended that the justice system should embark on Vhe task 

of f inding interpretive guidelines for al1 laws considered 

problematic by the [Cree] public." The Royal Commission 

(1996:237), LaPrairie (1994:112), Nielsen (1992:250), 

McDonnell (1991), and Depew (1986:lOl-5), acknowledge that 

little work has been done on conceptions of %rimew held by 

Native communities, however, the criminal justice system and 

Native reserve policing have proceeded as though there was 

complete convergence betweenwhatthe Criminal Code designates 

as an of fence and what dif f erent Native peoples might consider 

an offence. 

Studies by Loree (1984), Brodeur (1991), LaPrairie 

(1991), and Auger, Doob, Auger, Driben (1992) have observed 

that the seriousness of some offences or wrong-doing can be 

defined d i f  ferently by the conuuunity and the police. Among 

the James Bay Cree for example, LaPrairie (1991) observed that 

the concept of property existed within a diffuse manifestation 

of social relations that spilled over continuously into other 

'O 1 have opted to place the word in quotation 
marks, because before Native 'tcrinie*l can be defined, it will 
first be necessary to establish the existence of such a 
concept in Native cultural traditions. 



areas of interaction. Similarly, Auger, Doob, Auger, Driben 

(1992) observed wstatistically signif icanttt variation among 

the Nishnawbe-Aski Nation communities concerning whatproblems 

should be dealt with in the communities under a self- 

government framework and which should be forwarded to the 

Ontario Provincial Police. The variations were so great the 

authors concluded that, at this point, replacing the Euro- 

Canadian legal system with a Native legal system would be 

premature and was not supported by their research findings 

(l992:337). 

Of relevance to the future of delivering off-reserve or 

urban policing to Aboriginals, the Solicitor General Canada 

recently went on record stating that "the confluence of 

Aboriginal peoples in urban areas is resulting in changes in 

societal attitudes, principles and structures, and is posing 

questions of particular priority to police servicesf1 

(1993:24). This source went on to Say, "There is an 

overwhelming possibility that Aboriginal controlled police 

programs, whether on or off-reserve, will be a contingency of 

aboriginal self-governmenttt (1993:40). Therecently published 

Re~ort of the Policing in British Columbia Commission of 

Inquiry (1994 ) reached a similar conclusion: 

While considerable attention has been focused on 
the delivery of policing services to on-reserve 
aboriginal populations, few initiatives have been 
developed for policing aboriginal people in urban 
centres ... An important first step in facilitating 
an improved relationship between the urban 



aboriginal community and police is the recognition 
of the inherent right of aboriginal people to be 
policed in the way that they determine, regardless 
of whether they live on- or off-reserve (1994:G- 
2 7 ) .  

In order to develop culturally compatible policing 

services for Natives, Hobsbawnrs analogywhich compares custom 

to a "motor and flywheeltl seems most appropriate. In 

traditional societies, Hobsbawn sees custom as both the Iomotor 

and flywheeloof acting as both that which changes and that 

which guides change (1983:2). Where the old ways are alive, 

tradition need neither be revived or inventedto (1983:7), but 

where continuity in tradition has been broken by colonialism, 

llnewlt traditions are incorporated. Observations by LaPrairie 

(1991) and Griffiths & Yerbury (1984:156) have pointed out 

that Ioit should not necessarily be assumed that policing 

schemes should be premised on traditional structures. The 

Law Ref orm Commission (1991: 47) appropriately observed that 

political sovereignty would place the policing function as one 

part of an integrated criminal justice system based on 

Aboriginal values, and as alsomething that performs a much 

broader social service function - counselling, advising, 

conciliation and resolving disputes." In the absence of 

political sovereignty however, applied anthropological 

research can perhaps make a contribution by assessing the 

movement in Hobsbawnfs "motor and flywheelm analogy. 

While both the Aboriginal Justice Inquiry (1989) and the 
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Law Ref orm Commission (1991) have explicitly called for 

community-based policing in Native communities, the community- 

based mode1 being proposed still requires (as has been seen) 

that police agencies function within the framework of the 

existing Euo-Canadian legal system. A Canadian 

constitutional expert recently went on record with his 

interpretation of existing constitutional impediments to the 

creation of a parallel Native-controlled justice system, 

stating "the current [constitutional] f ramework is 

sufficiently flexible ta house and to authorize the 

repatriation of the administration of justice to Aboriginal 

communities across the country. The issue at root is one of 

political will, itps not constitutional constraint" (Macklem, 

[transcript] 1993:np). Fundamental to this writerfs research 

endeavor are constitutionally supported justice refonns that 

provide for either change to the existing criminal justice 

system, a parallel system of justice to handle Native 

diversion from the mainstream system, or, a separate Native 

justice system. The common denominator to each, is 

fundamental reform in matters involving Natives and the 

existing criminal justice system. 

1 will conclude this discussion by quoting a comment made 

by Depew (1986: 104) over a decade ago concerning on-reserve 

policing initiatives. 1 have chosen to reflect on this 

comment because of the relevance I believe it holds for 

current developments in the area of off-reserve policing: 



It is highly important [thenj for governments and 
the criminal justice system to be in touch with the 
realities of native [sic] cultures if significant 
avenues for legitimate change are not to be 
narrowly defined. It becomes crucial under these 
circumstances that the law does not simply embody 
the values and attitudes of non-native mainstream 
society. The imposition of such values through *the 
application and enforcement of laws which do not 
accord with the legal noms of significant numbers 
of Native people . . . can only further alienate 
Natives from Canadian society. When culturally 
incongruent sanctions are applied to native 
communities, confusion and resistance occur. 

If both Native and Euro-Canadian perceptions of 

wcrimeflll are to be dealt with by the same justice system - 
which would seem desirable for both monetary and logistical 

reasons - then it would be reasonable to incorporate elements 
from both and thus, in the words of Zebedee Nungak, wproduce 

a hexagonfl (see: Epigraph, Chapter 2). To accomplish this 

task however, it will be first necessary to gain an analytical 

purchase of, the more or less codified, inference structures 

that order Native perceptions of an act as a wrong-doing or a 

ffcrimefl . 

l1 As noted earlier, the word wcrime81 is placed in 
quotation marks to denote that it is a Western legal concept, 
a definition of which can be found in the Methodoloav section 
of this study. Nielsen (1992) favours use of the term Wrong- 
doingff when offences are being discussed in the context of 
Native law. 



When crime is placed upon us, 
itfs the Western version of 
what is a crime. 
Crime isnf t def ined by us; 
itrs defined for us. 

Informant #2 

The research for this study was conducted in Calgary, 

Alberta, over an extended period of time which spanned 1995 

and 1996. Calgary was selected as the site for this research 

for a variety of reasons which include: 

Calgary has an Aboriginal population of 24,59512 
(Statistics Canada, 1994), and four reserve communities 
with a combined population of 7,081 (Statistics Canada, 
1994) within a one h o u  commute from the city. 

recent studies have revealed that Natives in Calgary are 
charged with criminal offences three times more 
frequently than their representation in the Calgary 
population (Canadian Centre for Justice Statistics, 1990; 
Task Force Alberta, 1991) . 
Calgary has not been the focus of any extended study 
concerning urban Native policing issues. 

the Calgary Police Service occurrence report database 
provides for criminal case file data to be searched by a 
number of descriptive parameters that include race, 
gender, age, impairment by intoxicant, and type of 
criminal offence. 

l2 Calgary (CHA) or ucansus metropolitan areaw includes 
the Calgary municipality , Airdrie, Beiseker , Chestermere Lake, 
Cochrane, Crossf ield, Irricana, the Tsuu Trina reserve and the 
rural areas between these centres. 



the Calgary Police Service subscribe to a community-based 
philosophy and mode1 of policing that is designed to 
encourage community involvement. Because of this 
proactive policing approach, and this researcherfs s tatus  
as a Calgary police officer, the Calgary Police Service 
presents a familiar environment in which to pursue the 
contributions made by t h i s  study. 

Over the past five years this researcher has worked as a 

Calgary police off icer in areas that regularly liaise w i t h  

Calgary's Native community, both as a training officer engaged 

in the delivery of multiculturaleducationto police officers, 

and as the Calgary Police Service's, Aboriginal Liaison 

Officer. Working in these areas 1 came t o  recognize that in 

many instances involving Natives charged by police with 

off ences, there was f requently an accompanying ' but 

storyN.13 1 have chosen to  borrow th i s  terminology from 

Leroy Little Bear, because it accurately reflects what 

informants offered as mitigation for their actions and the 

actions of others. The 91fbut' storyvf generally focused on 

what the Native person viewed as circumstances inf luencing 

their actions, and which they in  turn believed should have 

influenced the police intervention and laying of criminal 

charges. It was this persistent focusing on a "'butf story" 

thatprompted this researcherto investigate what factors were 

influencing Native perceptions of an a c t  as "wrongW or as 

"justif  iedvl . 
l3 Readers are referred back to Chapter 2:48 of this 

document and the explanation of the Nrbut' storyfv offered by 
Leroy Little Bear. 



This researcher's observation that discussions concerning 

incidents of police arrest and criminal charges comprised a 

natural component of discourse - rather than an agenda imposed 
by this researcher - originally came from a participant 
observation pre-study that was informally conducted within the 

social life of Calgary's Native community over the past 

several years. To what extent this may have been an artifact 

induced by community awareness of my role as a Calgary police 

off icer , impossible assess. Despite this potentiality 

however, references to stories that informants claimed they 

had heard from other people were regularly and spontaneously 

cited with regularity throughout this research. This 

observation would appear to suggest that Ifcrimen stories 

comprise a natural form of discourse within the inner-city 

Native community. Most compelling of al1 the evidence for the 

natural occurrence of l'crime storiesu in daily conversation 

however, was the observation that 14 of 41 interviews with 

informants made reference to "storiesn others had related to 

them concerning similar criminal14 situations. What 1 

believe this demonstrates is that people generally , remember, 
relate, and apply, stories they have heard ta situations that 

arise in their own lives, or the lives of others, at a later 

l4 Brantingham (1991) argues that technically only those 
offences def ined by federal law qualify for description as 
8'criminaln1 or %rimesw. This researcher has chosen to apply 
this same criterion to use of these terms in this study. 
Readers are referred to an earlier footnote in Chapter 2 which 
deals with the concept of %rimeI1 as it is being applied in 
this study. 
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date. A Cree elder 1 know once said "If itf s not important 

enough to remember , it ' s not important enough to mite dom. 
1 believe that informant recall of othersr experience is 

testimonial to the signif icance originally attached to stories 

that are later recounted. It certainly supports the 

observation that llcrimew stories are regularly exchanged 

during daily discourse among manbers of Calgary's Native 

community . 
The principal goal of my research was to attempt to 

elicit the conceptual classifications urban Natives employ in 

an assessment of Euro-Canadian %rimen categories. This was 

accomplished by my spending considerable time in the inner- 

city and conducting extensive informant interviews with 

subjects 1 have come to know over several years. 

This study is an ethnographie inquiry and interpretation 

of the concept of lncrimew utilized by urban Natives, set 

against a background of cognitive theory in anthropology. To 

that end, 1 have freely borrowed the concept of schema f r o m  

that corpus of literature. The chosen theoretical and 

methodological paradigm emphasizes a rigorous interview 

strategy and was selected for reasons concerned with 

limitations inherent to an uxban setting: limitations imposed 

by the heterogeneity of the city, and limitations imposed 

procedurally by the policing function. Unlike a reserve 

community, the urban situation does not provide the type of 

setting where it is possible to observe interactions involving 
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Natives and police on a regular and predictable basis. While 

police agencies delivering a service to the reserve 

communities know that each and every cal1 is to a Native home, 

there exists no way to determine which callers are Native in 

an urban setting, And, when instances of police/Native 

interaction do occur - in either setting - the immediate 
attention to the situation by police prevents researcher 

access to those sub j ects directly involved, Therefore, 

follow-up interviews with those who either have past knowledge 

or have been personally involved in the past in situations 

where criminal charges have resulted, becomes an inevitable 

choice for this type of urban research. The only alternative 

to this type of research strategy would be for a researcher to 

maintain a static participant observation position in the hope 

that a situation involving police and Natives will oc-, and 

hence, shift the conversation among those not directly 

involved ta the topic of police generally, however that would 

be a haphazard prospect at best for an urban research 

undertaking, and is particularly random in Calgary which does 

not have any specific geographical area which could be 

described as representing the heart of Calgary's Native 

community (readers are referred to Map 4.1 which shows the 

geographical distribution of the Native comntunity in Calgary) . 
A second limitation imposed by urban research concerns 

the everyday realities of situations necessitating police 

intervention. Again, these types of interactions are 



characterized - through legal necessity - by the removal of 
concerned subjects to a secure environment, out of the view 

and hearing of bystanders. This in itself seriously limits 

the likelihood of identifying participants, and in turn 

hampers potential incident-specific follow-up. 

Interviews were successfully conducted despite the 

limitations cited; however what was critical to the conducting 

of these interviews was that a rapport and level of trust with 

informants had to be repeatedly renewed and, in many cases, 

gained. This task was assisted greatly by this researcherfs 

presently wdormantl@ but known status as a police off icer15, 

as well as by occupational contacts in many agencies serving 

the inner-city Native population. A persona1 rapport with 

many in the inner-city community who have had contact with 

police, either as victims or accused persons, and of others 

who by virtue of their profession have related experience, 

provided an initial informant base. Early into the research 

however, secondary associations appeared as people sought out 

this researcher in order to relate their experiences. These 

secondary sources eventually comprised the majority of 

infamants in the study. Community validation of what 1 was 

offered by informants was achieved through consultation with 

Elders who were known to be both residing and active within 

Calgary's Native community. This is fully explained later in 

l5 The writer is a 20-year veteran police officer with 
the Calgary Police Semice. 
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this chapter under the section entitled tlInformant 

Interviewstt. 

It is necessary to mention that the informants 

interviewed were drawn from a cross-section of Calgaryfs 

Native community, specifically: i) those who lived at the 

street levelwithin the inner-city; ii) those who made contact 

with this researcher through social agencies and resided 

within the inner-city; iii) those who were contacted in the 

inner-city but who resided outside the inner-city; and iv) 

other urban Native community members, including Elders, who 

either lived or worked in, or possessed considerable 

familiarity with the inner-city Native community. In many 

instances during the comprehensive and detailed interview 

process, informants provided their life stories in which their 

experiences with the criminal justice system - in both the 
city and their home communities/reserves - were explored. 

The Native perspective that emerges in this study is not 

being presented as the definitive "Native cultural point of 

viewtt, but does represent ideas which were articulated by 

people who are indubitably Native. What became abundantly 

evident from interviews with informants generally, was that 

=ban Native discourse in the 1990's reflected a sophisticated 

awareness and application of social science concepts. In some 

instances, street-level informants who admitted illiteracy, 

expounded on issues of llidentityftf "low self -esteemM , 
nconf licting cultural valuest1 and the Ilcycle of violence", 
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despite their lack of a formal education beyond the level of 

elementary school. While this may initially appear 

surprising, it became apparent through the interview process 

that those with recurrent periods of incarceration had 

frequently participated invarious addiction and/or behavioral 

modification programs as part of the arehabilitation" process, 

and were, at times, relating what had been learned during 

those programs. A comment made by Informant #1 emphasized the 

oral tradition of Native cultures and provides insight into 

the apparent irony that exists with those informants who were 

admittedly illiterate, yet very articulate: 

... we8re used to our oral history. Itfs a habit. 
We have to be good listeners. 

3.1 CONCEPT OF COMMUNITY 

The urban community represents a distinctive form of 

social life going on within an environment which has not only 

been artificially created, but is continually changing. As 

such, urban communities exist within, and as part of, the 

wider, more heterogeneous, and geographically dispersed, 

social system. Epstein (1964:84) has drawn a distinction 

between a tribal and urban community in the following way: 

The tribal community is, in general terms, an 
isolable unit, culturally self -suf f icient : it 
exists in its own right. By contrast, the modern 



urban community has no independent existence. 

While it is acknowledged that an urban Native population 

will be culturally heterogenous and marked by divisions of 

wealth and deqrees of urbanization (see: LaPrairie, 1995), 

Mitchell has observed that "the norms, beliefs and customs in 

terms of which the behaviour might be construed may have 

differed widely as a migrant moved from situation to situation 

but regularities in similarly defined situations allow[ed] 

some systematic analysis of behaviourn (1974: 19) . This 

provides us with a framework of analysis that can be 

extrapolated from one situation to another, such as rural to 

urban. Mitchell (1974:20) adds: 

The common origin of people in toms and the extent 
to which because of their common origin they share 
norms, beliefs and customs, particularly language, 
provides them with a set of understandings. 

Mitchell refers to this as the wcommonsense understanding of 

ethnicity" because it presupposes that aspects of behavior and 

culture are inseparable. Barth (1969) treats ethnicity in a 

similar way stating that by concentrating on "what is socially 

effectiveIl ethnicity becomes a principle of social 

organization. Barth (1969~14) suggests that 

ethnic categories provide an organizational vesse1 
that may be given varying amounts and forms of 
content in different socio-cultural systems. They 



may be of great relevance to behaviour, but they 
need not be; they may provide al1 social life, or 
they may be relevant only in limited sectors of 
activity . 

For the purposes of this research, urban Natives residing 

in Calgary have been treated as a llconununityll, consistent w i t h  

def in i t ions  put forward by social scientists: 

A number of people who share certain common 
traditions or interests, such as an ethnic group or 
a community of scholars. In t h i s  sense the term is 
not associated with a territorial area, as the 
persons who are considered part of the community 
may be widely scattered (Theodorson & Theodorson, 
1 9 6 9 ~ 6 4 ) .  

Kuper & Kuperfs (1985:136) definition of comxnunity also 

acknowledges the geographical dispersal that is characteristic 

of the urban setting: 

Common ties and a sense of belonging may derive 
from beliefs i n  a common p a s t  or a common fate, 
common values, interests, kinship relations and so 
on, none of which presuppose living together, as 
illustrated by ethnic or religious communities 
whose members might be geographically dispersed. 

Appadurai (1995:204) conceives of community "as primarily 

relational and contextual rather than as scalar or spatialm; 

a distinction he suggests favours use of the term "localitytl. 

By conceiving of community in t h i s  way, emphasis is shifted to 

a vlstructure of feeling" which he argues can accommodate the 



geographic dispersal that is characteristic of the urban 

environment. Appadurai (1995 : 222) demonstrates dis juncture 

between his designation of wneighbourhoodstg as social 

formations and tglocalityw as a property of social life: 

The many displaced, deterritorialized and transient 
populations that constitute toàay's ethnoscapes are 
engaged in the construction of locality, as a 
structure of feeling, often in the face of erosion, 
dispersal and implosion of neighbourhoods as 
coherent social formations. 

While it is acknowledged thaturban Natives are heterogeneous 

and represented by diverse cultures, Appadurai ' s def inition 
provides a means through which urban Natives can be conceived 

of as a ggcommunitytl, when applied in the conte* of a 

of feelingn that transcends the geographical 

dispersal of the urban setting. Consistent with the 

definitions cited, the Royal Commission on Aboriginal Peoples 

(1995) has recommended that urban Native populations be 

considered a %ommunity of interesttg in the development of 

urban justice16 systems . So, while fully recognizing that 

treating urban Native peoples as a community raises as many 

questions as it resolves, 1 am, for purposes of this thesis, 

l6 The literature uses the terms criminal justice system 
and justice systems: a distinction which resides with the 
system being referenced. The literature refers to the Euro- 
Canadian criminal just ice system, in contrast to Aboriginal 
justice systems (plural) . The Native justice f ramework 
includes both federal and provincial responsibilities in 
justice matters. 
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treating urban Natives as if they constituted a community in 

the sense outlined above. 

3.2 OPERATIONAL DEFINITION OF "CRIME" 

The word "crimett has been defined in the social science 

literature with remarkable consistency, no doubt in large part 

out of legal necessity. In his seminal text Makina Crime, 

Ericson (1981:7) states that ItIt is now socio-legal wisdom, if 

not conventional social wisdom, that 'Crime is a socio- 

political artifact, not a natural phenornenon (Packer, 

1968:364)'." While it is fully acknowledged that police are 

at the forefront of this definitional production, exploring 

how police "make crimegt is not within the purview of Ulis 

particular study . 
For the purposes of this study, the word ttcrimetg is being 

used consistent with current definitions put forward by 

Canadian criminologists . Brantingham (199 1 : 371-72 ) dei ines 

crime as Ita generic term that covers a wide variety of very 

different behaviors that violate a penal law [original 

italics] ... Only those offences defined by federal law can 
technically be called rcrimesf.tq Parker (1992:38) states that 

"the definition of crime is very simple. Crime is any form of 

human behaviour designated by the law as criminal and subject 

to penal sanction." 

Of particular relevance to this study is the oEt-cited 



def in i t ion  of crime supplied by Tappan (1960:lO) : 

Crime is an intentional act or omission i n  
violation of criminal law, committed without 
defense or jus t i f ica t ion,  and saactioned by the 
state as a felony or misdemeanor. [Emphasis added] 

Included in the above definition are elements that, taken 

together, establish the criteria necessary for the v io la t ion  

of criminal l a w  in the Euro-Western tradition. 

~nterpretation involves much more than the mere 
translation of words from one language to another. 
It requires an understanding of cultural meanings 
that lie behind the statements people m a k e  and an 
ability to render these meanings intelligible to 
people from other cultural backgrounds (OrNeil, 
Koolage, & Kaufert, l988:387). 

The approach whicb informed the gathering and analysis of 

rny research data was that of the field which has latterly corne 

to be known as cognitive anthropology. The purpose of this 

sect ion  is to situate cognitive anthropology within the 

mainstream of anthropological thought , and to summarize , 
primarily for non-anthropologists , what cognitive anthropology 
as a theoretical/methodological pursuit is capable of 

contributing to a discussion of urban Natives and the criminal 

justice system. 

It is by no means a new suggestion that an important 



aspect of culture is made up of the principles by which a 

people classify their world. ~alinowski (1922:25) clearly 

stated that "the final goal, of which an Ethnographer should 

never lose sight ... is, briefly, to grasp the native's point 

of view, h i s  relation to life, to realise his vision of his 

world [original italic~].~ Even Sir E.B. Tylor (1881:410) can 

be credited with similar intent when he cautioned that 

ethnography must I1avoid the error which the proverb calls 

measuring other people's corn by one's own busheltt (1881:410). 

The suggestion that ethnography should be conceived of 

primarily as a methodology for the discovery of the 

"conceptual modelstl with which a society operates, was first 

off ered by Goodenough: 

A societyrs culture consists of whatever it is one 
has to know or believe in order to operate in a 
manner acceptable to its members, and do so in any 
role that they accept for any one of themselves. . . . By this definition . . . it does not consist of 
things, people, behavior, or motions. It is 
rather an organization of these things. It is the 
forms of things that people have in mind, their 
mode1 for perceiving, relating, and otherwise 
interpreting themm (1952167-68). [emphasis added] 

According t o  Stephen Tyler (1969 : 3) , conceptual pursuits in 
anthropology were not as much a search for a "generalized unit 

of behavioral analysis as Lit is] an attempt to understand the 

organizing principles underlying behavior." In anthropology, 

those who followed the cognitive path of structural analysis 

viewed their efforts as the "new ethnographyn (Goodenough, 
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19571 or, as it also became known in the 1960fs and 1970fs 

~gethnoscience*g (Sturtevant, 1964; Frake, 1964) . 
The ethnoscience of the 60 's and 7 0  s represented a shift 

away from the generalized description of a way of life, or 

culture, to a study of cultural knowledge elicited from 

informants by exacting techniques borrowed from linguistics. 

By lucultural knowledge" , it was generally meant the knowledge 
different individuals in a social group must have in order to 

adapt to the social and physical environment of which they are 

part (see: Goodenough, 1957) . Second, analysis focused on how 
to determine meaning from a speaker's language terrninology: 

terms which they use to reference M e i r  environment (Frake, 

1964). Third, analysis involved the determination of the 

logical relationships between these words or lexemes, 

expressed variously as a Ir semantic domain", "paradigmtg , or 
%axonomygg, and representing a shared but unconscious 

classification of things. Lastly, the methodology shifted 

from a reliance on participant observation to that of 

systematic interviews designed to Vapn specif ic domains. The 

ethnoscience of this period was exciting, because it was at 

once a rigorous 88sciencew (such that two independent 

researchers ought in principle, employing its techniques, ta 

corne up with similar taxonomies), and yet at the same time it 

'%apped intowg the depths of hman meanings and experience. 

The search for representations of what people know - as 

exemplified in early ethnoscience - led to a perhaps 
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exaggerated portrayal of the world of the perceiver as divided 

neatly into discrete lexical domains demarcated by clear 

boundaries. Characteristic of the limitations created by 

early ethnoscience, was the concept of domaia. A domain can 

be conceived of as a bounded conceptual subsystem within a 

culture - for example, law - in which word meaning, rather 
than word form, is kept foremost. By implication then, a 

domain excludes those meanings of a word that fa11 outside the 

specif ic domain under study (Colby, 1966) . It is important to 
note that domains focused on language or lexemes, not 

cognition. 

Modern cognitive anthropology evolved out of ear ly 

ethnoscience, and rested on the belief that, if 

anthropologists could reconstruct what members of a cultural 

group needed to know in order to function in the world of that 

cultural group, the results would capture an important part of 

a people's ''cult~ally constructed realityn (Quinn & Holland, 

1987). By focusing on a cognitive mode1 of functional 

knowledge, an instance of a concept from one domain could be 

related to concepts from many other domains. Frake (1964) 

actually made mention of this years before it received popular 

attention: 

If a semantic domain is a set of related concepts, 
then it is clear that there is no one way to 
separate the conceptual structure of the people 
into a finite number of discrete, clearly delimited 
domains. Rather, we have a network of relations 
whose links enable us to travel along a variety of 



paths from one concept to another (1964:141). 

In an anthropology of law idiom, a major weakness identified 

from early ethnoscience studies was that they tended to be 

conducted within the domain of law only, and, almost without 

exception, these studies were unanimous in their findings that 

the domain of law had to be described within the context of 

other domains with which it was intricately connected (see: 

Black & Metzger, 1965; Bohannan, 1969 ; Moore, 1969b; Pospisil, 

1969). 

More recently, a range of research strategies have 

developed in the field of cognitive anthropology, in response 

to critiques of early ethnoscience and out of experience with 

the limitations it presented. As a result, cognitive 

anthropology has tended to establish a new focus on 

conceptualization or cognition and cognitive domains, as 

opposed to 1 anguage domains. In particular , llknowledge 
structuresm bave been prominent in the anthropological 

literature, associated with the concept of schema. This has 

provided a framework within which it became possible to relate 

concepts f rom dif f erent language domains (D 'Andrade, 1995) . 
This concept of schema evolved out of attempts to accommodate 

mode1 development in the area of human problem-solving and out 

of attempts to contend with the problems of how human beings 

employ specific instances of experience and knowledge to 

handle specif ic problems. Dougherty & Keller (1985 : 165) 



describe the "organization of cultural knowledgew as 

constellations of conceptual units arising in 
response to a task at hand. The basic principles 
of such organizations are functional relations. 
These constellations are held together only while 
immediately relevant. 

Their emphasis on conceptual constellations to overcome task- 

specific undertakings is consistent with the concept of 

schema . 
As recently as ten years aga, in the mid-1980fs, culture 

was broken into cognitively derived units - features, 

prototypes, schemas, propositions, models - in a similar way 
that social structure was divided years earlier when it was 

analyzed according to roles, statuses, and institutions. 

D'Andrade ( 1 9 9 5 ~ 2 4 7 )  sununarizes the recent attention given to 

cultural models : 

Models of cultural consensus and distributed 
cognition began to occupy more attention in the 
later part of the 1980s. This work was done almost 
entirely by cognitive anthropologists because the 
questions concerning consensus and distribution did 
not even make sense within much of the mainstream 
framework of cultural anthropology. One has to 
have a notion of separable units before the study 
of their distribution has any meaning. 

Bloch also alludes to the cognitive organization of cultural 

knowledge, referring to such as wconnectionist~~ thinking: 



Making the culture efficient requires the 
construction of connected domain-relevant networks, 
which by their very nature cannot be stored or 
accessed through sentential logical forms such as 
govern natural language (1992 : 192) . 

Today cognitive anthropology continues to focus on how 

cultural knowledge is organized (D ' Andrade, 1995 ; Holland & 

Quinn, 1987); the methodological strategy being one of 

reconstructing the organization of this shared knowledge from 

what people Say about their experience. Explanations offered 

by infamants are ludecodedu@ to reveal cultcral schemas or 

template models, upon which individual experience can be 

superimposed or mapped to create a prototype or an instance 

example. Current research efforts by anthropologists such as 

Lutz (1987) and Hutchins (1987) utilize a cognitive 

anthropological approach to produce "cultural knowledge 

representationsuf which seek to capture the structural 

relationships between tenus or propositions (see: D'Andrade, 

1995; Holland & Quinn, 1987). Lutz (1987:291) favours calling 

this approach I1ethnotheoryuv, defining it as Ifthe 

identification of the knowledge structures that underlie 

speech, and more generally, ~nderstanding.~~ 

Keesing (1987:372-73) suggests that cognitive schemata 

are I1potentially captured more clearly in the notion of folk 

models, cul t u a l  models, or folk knowledgel@ [original 

italics]. These models are, according to Keesing (1987:373), 

Iuat once cultural and public, as the historically cumulated 
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knowledge of a people and the embodiments of a language, and 

cognitive, as paradigms for construing the world. ln As 

'nculturally constructed common sense", Keesing (1995 : 380) 

suggests that such cultural models represent both a set of 

operating strategies for using cultural knowledge, and 

comprise a set of idealizations or simplifying paradigms which 

can be viewed as the "surface manifestations of cultural 

knowledgel'. In sum, cultural models are presupposed models of 

the world that are widely shared by persons of similar 

cultural backgrounds (Holland & Quinn, 198 7 : 3 -4 ) and 

constitute Keesing's *lculturally constructed common sensen 

(Keesing, 1987: 3 7 5 ) .  

My awn concern w i t h  how Natives conceive of abstract 

concepts such as or "crimeg1 seemed particularly 

well-suited to a cognitive anthropological framework: a 

framework that lends itself to a detailed description of the 

representation of cultural knowledge. Leroy Little Bearrs 

'but' storylI (1994 : 73) describes how cultural knowledge - and 
Native expectations for police interventions - manifest in the 
Euro-Canadian criminal justice system. As he explains, "That 

part of the story - the 'but* factor - makes up part of the 

overall contextual setting for the act committed by the 

accused. In cognitive anthropological terms , this would be 
analogous to superimposing specific prototypical instances 

ont0 an existing schematic cultural template. Deloria 

(1992 : 1 4 )  specif ically endorses an @@appliedn variant of the 



cognitive anthropological approach to Native cultures, 

describing it as a means by which I1to gather tradit ional  

tribal w i s d o m  into a coherent body o f  knowledge which can be 

passed on to the next generation.' LaPrairie (1991) has 

documented among the James Bay C r e e  how expectations arising 

out of instances of pol ice  intervention were direct ly  

associated to how the Cree communities were defining ncrimelm. 

states publication: 

Important tasks f acing Aboriginal communities are 
to clarify the meaning of 'justicef and to decide 
what crime is. Little work has been done on 
conceptions of crime in most Aboriginal 
communities, and the criminal justice system has 
proceeded as if the Aboriginal and non-Aboriginal 
definitions of crime and order were the same. 
[ emphasis added] 

And, while much of the effort expended in research w i t h i n  the 

criminal justice realm has attempted to identify attitudes 

held by Native peoples, very few studies have attempted to 

identify the expectations Native people hold concerning law 

and policing issues (Grossman, 1993). 

Concerning the dynamic aspect of oral culture, Leach 

(1979 [1966]:231) has stated that "people are somehow capable 

of transmitting from generation to generation an extremely 

elaborate body of information ... The world is created by the 
process of  classification and the repetition of the 

classification of itself perpetuates the knowledge which it 

incorpora te^.^^ Of relevance to oral cultures is the role of 
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Elders who, as transmitters of cultural tradition and 

knowledge, often choose to speak through the use of parables. 

Not unlike Euro-Canadian slogans and cliches, parables are 

built upon layers of cultural-specific schemata through which 

meaning is derived by those sharing a similar worldview. 

Friesen's (1995) text cites the significance of such "stories 

with no endingvv, noting that while such a style reflects the 

Native emphasis on individual autonomy , those sharing a 

similar worldview are nevertheless quite able to draw the 

appropriate conclusions to the stories told. Valentinefs 

(1994) work among the Iroquois describes how prodigious feats 

of memory, especially in the production of long narratives, is 

accomplished through reconstructions around a sequential 

structure of themes and events. In their research among the 

Athabaskan population in Fort Chipewyan, Alberta, Scollon & 

Scollon (1981) have likewise pointed to the importance of 

culture-specif ic schemata in recall and comprehension. 

According to the Scollons (1981: 131) , 

organizational schemata are not universal 
attributes of human cognition but rather [are] 
specifically learned as part of one's cultural 
training. 

The notion of schema, and prototype as an instantiation 

of a schema, came about because of a merging interest in the 

cognitive ordering of knowledge among anthropologists, 

linguists, and psychologists. Schema was actually a neutral 
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term that gained popularity because t seemed to suggest 

inclusion of various other labels, namely, uscenariow, 

"scripti1 , w@scenefl, and "f ramet1. Mandler (1984 : 55-56) suggests 

that, at the individual level, a schema: 

is developed as a result of prior experiences with 
a particular kind of event . . . We comprehend events 
in terms of the schemas they activate. Schemas are 
also processing mechanisms; they are active in 
selecting evidence, in parsing the data provided by 
o u  environment and in providing appropriate 
general or specific hypotheses. 

D'Andrade (1987:llS) demonstrates the interchangability 

between cultural model and cultural schema in his explanation 

that nA cultural model is a cognitive schema that is 

intersubjectively shared by a social group." 

Native iilawii in the literature is generally conceived of 

as a set of rules which are codified, in the sense that they 

are known to the members of a cultural group, but not written 

down (Ryan, 1995) as is consistent with Native oral tradition. 

Commenting on the fact that Native "lawsW are not written, 

Demy (1992: 103) has suggested that lVto codify customary forms 

of behavior of law is to destroy the living flexibility that 

is their greatest virtue. "17 As observed by Ryan (1995: 53) , 
if existing rules were not adequate for a specific situation, 

l7 Ryan uses the term I@codifyii to ref lect the shared 
understanding of Native iilawsil or i@rulesil by the members of 
the society, whereas Denny uses the term to denote the 
documenting of such 'lawsn. 
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the system was flexible enough to provide for the consensual 

creation of n e w  niles. The fallowing description of 

traditional justice provided by Native Counselling Services of 

Alberta (1982 : 56)  also enphasizes the situational f lexibility 

characteristic of Native justice: 

Justice was flexible, situational and adaptable, 
meaning that an action may not have been an 
'offence' at one point but may have been at 
another, depending on the c ircumstances .  

The provision for instance or scenario flexibility when 

applied to a cultural schematic template, seems to suggest a 

compatibility between the pursuit of a cognitive 

anthropological framework and ideas held by urban ~atives 

concerning issues of lljusticen and tgcrimew. 1 have freely 

borrowed the concept of schema from the cognitive 

anthropological literature, although, as stated at the outset, 

my study is an ethnographie inquiry and interpretation which 

has been infomed by background reading in contemporary 

cognitive science. 

As a research pursuit, cognitive anthropology starts with 

the question twHow is cultural knowledge organi~ed?~~ ; its 

methodological strategy aims to reconstmct t h e  organization 

of shared howledge from w h a t  people Say about their 

experiences; and the outcome is what Keesing (1987) suggests 

are the "surface manifestationsw of cultural knowledge. 

The literature in cognitive anthropology contributes to 
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an emerging composite understanding of %unans-in-societyR* 

through its pursuit of conceptual models which seek to 

demonstrate how what we see, is constituted by what we know. 

The utility of such an approach to the study of social 

systems, as compared to a purely structural undertaking, is 

explained by Keesing (1987:388-89): 

Social systems are constmcted out of, as well as 
constrained by, what human beings are; and how 
human beings cognize their worlds constrains and 
shapes how humans-in-societies reproduce them 
[social systems]. 

3.4 SOURCES OF DATA COLLECTION 

Throughout this study various data collection 

methodologies and information sources were employed. The 

sources of data collected c m  be broadly classified into six 

major areas: i) police occurrence reports; ii) informant 

interviews; iii) field notes of ethnographic observations 

taken in private homes/locations and Native gathering places; 

iv) police crime complaint database; v) government and non- 

govermental organization documents; vi) audio-visual 

productions. 

The Arrest Processing Unit of the Calgary Police Service 

provided the writer with an opportunity t o  access regular 

police-Native interaction. Because of this researcher ' s 

unique position (as a police officer), access to the area was 
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provided during the Summer/Fall months of 1995 in order to 

observe in the capacity of a researcher. These observations 

formed the basis of many avenues of investigation that were 

considered during the examination of police occurrence 

reports, and served to heighten this researcherfs reflexive 

awareness during informant interviews. 

Police Occurrence R~DO*S 

Police occurrence reports for the entire 1995 year which 

involved a Native accused, were closely examined by the writer 

for instances of "'butf storiesw which may have found their 

way into official reports, as well as other signs of cultural 

incongruity. For example, it was observed by this miter that 

while al1 the reports reviewed provided a Native accused18 - 
in accordance with selection criteria - many of these reports 
provided the accusedfs name despite the fact that the person 

had not yet actually been located. The significance of this 

lies in the observation that the accusedf s name was frequentïy 

provided by the complainant.lg This suggested to the writer 

that the cornplainant often knew of the accused, at least 

enough to provide the accusedfs name. This was an observation 

that occurred on a sufficiently regular basis that it 

l8 Use of the term llaccusedln in this instance refers to 
a person of fered as a suspect as well. The activity status of 
a report is what indicates whether or not an individual has 
been located and charged as an "ac~used~~. 

l9 The term llcomplainantll is reserved for the person(s) 
who reported the incident to police. 
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warranted further exploration during informant interviews. 

This example has been included because it serves to underscore 

the value of reviewing documentary sources where they exist. 

Without having invested the t h e  reading occurrence reports, 

the writer believes that the meticulous questioning technique 

required of cognitive anthropology would have been seriously 

compromised. It was the presence of recurring commonality in 

the vast quantity of reports reviewed, that alerted this 

researcher to areas of possible alternative explmation in 

seemingly straightforward criminal acts. Continuous scrutiny 

of occurrence reports also provided me with an opportunity to 

identify areas of ambiguity in police interviews so that 

clarification could be sought in both follow-up informant 

interviews and at a later date from Elders. 

Informant Interviews 

Interviews with informants required this researcher 

simultaneously to occupy two very different roles. mile, as 

noted, access to police occurrence reports greatly enhanced my 

background understanding of the nature of calls received from 

Calgary's Native community, the information contained within 

occurrence reports had to be treated with the utmost 

discretion and confidentiality. For this reason, no incident- 

specific follow-up interviews were attempted. 

Prior to the commencement of interviews, al1 informants 

were assured persona1 anonymity, with a promise to be 
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identif ied only by gender, Native cultural group, and, if 

relevant, profession. Al1 informants were asked if their 

interview could be tape-recorded; however of the 41 different 

individuals interviewed, only 22 dif f erent individuals were 

taped . In some cases, tape-recording was not attempted 

because of situational factors such as background noise, which 

was not conducive to using a tape-recorder. On some 

occasions, it was deemed not in the best interests of an 

informantf s comfort level to remove t h e m  to a more 

acoustically-appropriate setting, so the interview proceeded 

in their chosen surroundings despite the technical limitations 

which existed. In other interviews, informants who initially 

agreed to be taped exhibited some discomfort when the machine 

was activated, which resulted in my opting to discontinue its 

use. In yet other interviews, informants simply refused to be 

taped and offered no explanation. Interestingly, two 

infonnants did offer an explanation for their persona1 

preference not to be taped: 

1 prefer if you take notes because wefre used to 
o w  oral history. Itrs a habit. We have to be 
good listeners. 

Informant #l 

If it's not important enough to remember, it's not 
important enough to write dom. 

Informant X36 
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As a result of the situations cited, the miter resorted to 

the taking of copious amounts of notes that were, on occasion, 

reduced to key-nord notations and a very personalized style of 

shorthand. All of the informants identified English as their 

spoken language and did not opt for the use of interpreters. 

As a point of observation, fluency in speaking and the ability 

ta mite in a Native language was variable among informantç 

and indeed was somewhat predictable based on age. As might be 

expected, Elders were, without exception, fluent in their 

respective Native tongue; however, the ability to write in 

their heritage language was variable among them. Informants 

over forty years of age generally had some fluency in their 

Native tongue but lacked the corresponding written skills , 
while those under forty years of age, by majority, lacked both 

the verbal and written skills of their Native language. It 

should be stressed however, that this is an overview analysis 

of inf ornant f luency only , intended to provide the reader w i t h  

an appreciation for the diversity encountered among 

informants. 

LaPrairief s (1991) work among the James Bay Cree revealed 

a phenomenon she referred to as the @lcommunity absorption of 

crimeg' (readers are referred to Chapter 2), which was a 

cornmunity tendency to downplay or under-emphas ize 

interpersonal offences and a concomitant over-emphasis on 

property offences. LaPrairie concluded that this was due to 

the manifestation of the ethic of non-interference in the 
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affairs of others (see: Chapter 2 discussion of %ultural 

ethics and rules of behaviouruw (Brant, 1990) ) , particularly 
when it may necessitate confronting an accused. This 

observation has been documented in the literature by Ross 

(1989, 1992) and Savishinsky (1991) who have similatrly 

described the practice of non-interference in the persona1 

matters of others as it manifests in the criminal justice 

realm. An awareness of this behavioral ethic, and its 

possible effects on this researcherJs interview process, was 

critical to the elicitation heuristic and required a reflexive 

awareness on my part of culturally-bound ethics of behavior. 

This was in large measure facilitated by the response-driven 

questioning methodology of cognitive anthropology, in which 

responses from the informant establish the parameters of 

subsequent questioning. This is not meant to imply that 

issues involving persona1 offences were not inherently more 

dif f icult for inf ormants to discuss, but only that inf ormants 

did confide, with regularity, in this researcher concerning 

such matters. To what extent this may have been in part due 

to my informants believing that 1 already had some knowledge 

about specif ic instances for which they believed they were 

merely elaborating or providing their version of events, is 

difficult to determine. At no thne did this researcher ever 

acknowledgepersonalawareness of offences thatwere described 

by informants. Suffice it to Say that informants were 

generally equally forthcoming with instances of both property 



and persona1 matters, which provided me with an opportunity to 

probe these domains without serious risk to the interview 

process. As a matter of observation, many informants offered 

to speak again with this researcher, and al1 Elders that were 

interviewed agreed to review the research findings upon 

completion, 

Ethnography has traditionally meant the study of 

particular cultures. An ethnographie description of law then, 

will include an ethnographerrs attempt to learn about and 

describe what behavior, if any, is found to fa11 within what 

people conceive "crimew to be in the culture being studied. 

This research was designed to discover boundaries of 

particular conceptual subsystems within Native cultures. It 

was a search for sets of questions that the people of an urban 

Native community were responding to when they defined what 

"crimeg1 meant to them. 

Questions were asked of victims20, complainants , 
accused, and the otherwise inf ormed (for example prof essionals 

working with Natives who have encountered the criminal justice 

system) , and ref erred to specif ic types of incidents for which 
informants offered prior persona1 knowledge or, in some 

instances, professional experience. Informants were initially 

asked for their definition of "crimelu, to which they responded 

20 The term 'victimW refers to the recipient of an act 
who may, or may not be, the complainant. ulComplainantml is a 
term reserved for the person(s) who report an incident to 
police. 
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Vree formatw and described what the concept meant to them. 

It is basic to communications theory that you do not start 

getting any information from a question or event until you 

know exactly what that answer is in response to. Intrinsic to 

questioning, the ethnographer needs to test any question to 

determine if it is semantically understandable. This test of 

comprehension was accomplished by asking informants to 

paraphrase back to me what my initial question meant to them. 

The use of paraphrase as a test of comprehension is a long- 

standing technique used in the criminal justice realm, and one 

which has withstood the most rigorous of court scrutiny. The 

ultimate test of the appropriateness of my initial questions 

however, was the regularity with which they elicited similar 

responses across informants. 

The eliciting heuristic started, by necessity, with Euro- 

Canadian "crimem categories, but was discarded once an initial 

set of responses was received. From that point, everything 

that was asked of Native informants was dependant on what that 

informant had offered in their previous response. My task as 

an ethnographer was to discover questions that sought out 

relationships among the conceptual const~cts provided by the 

informants. This methodology was chosen because it is highly 

responsive to cultural nuances and, if meaning has to do with 

the choice of words used in a response, then the extent to 

which an utterance is used, or not used, has a high 

probability of shedding light on that meaning. 
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The police officers selected for interview were mainly 

those known by this researcher to have had contact with 

Natives over the course of their policing careers in either a 

proactive or reactive capacity. Police informants were asked 

about specific types of criminal incidents as a means of 

identifying areas of convergence and divergence in the 

perceptions of tvcrimem held by police and the Native 

community. Based on informant examples, the writer selected 

some incident-specific reports and then interviewed police 

inf onnants for their interpretation of events, which was 

facilitated by the writer injecting sources of possible 

alternative explanation as offered by Native informants where 

applicable. By overwhelming majority, occurrence report 

narratives reflected legally required 'Ifacts in issuew which 

supported the laying of a criminal charge from a Euro-Canadian 

legal perspective (the reader is referred to the discussion of 

this perspective earlier in this chapter). It was only by 

examining a large volume of reports for recurring themes, 

coupled with information being provided during interviews with 

Native informants, that this researcher was able to recognize 

reports suggestive of possible alternative explanation in 

criminal matters involving Natives. 

Table 3.1 provides a list of informants who were assured 

anonymity and whose comments appear in this document. In some 

instances, issues in need of clarification, amplification, or 

f urther exploration, necessitated repeat interviews. 
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community informants have been identified by gender, 

approximate age, permanency in Calgary, employment status , and 

Native cultural group; however, because of the small number of 

N a t i v e  police officers and correctional workers within the 

greater Calgary area, these particular informants have not 

been specif ically identif ied by either gender or race in order 

to protect their anonymity. What can be said however, is that 

the police officers and correctional workers c i t ed  are 

represented by both Natives and non-Natives. 

Table 3.1 presents an urban Native community   ample^^ 

that is older than the Calgary ~ a t i v e  community at large, 

however, for the purposes of revealing cultural schemas, it is 

more appropriate to deal w i t h  older informants and Elders. 

F i e l d  Notes 

Contact with informants was, in part, made through the 

CO-operation of inner-city service agencies prbari ly  

dedicated to serving those who have been in trouble w i t h  the 

law. Interviews wete generally conducted at a location chosen 

by informants. This often necessitated the writer travelling 

to many of the reserves in  Southern Alberta to m e e t  informants 

who had returned to their home communities for periods of 

time. 

A significant contribution to this research was also made 

by the tirne the writer continues to spend networking as part 

of the Native Information Exchange, an informal "speak easy" 
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from agencies specifically serving Calgary's Native 
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assistance 

community . 

Government and Non-Governmental Oraanization Documents 

Documents included in this section reptesent both 

published materials and those documents generated by 

organizations internally for a controlled distribution. 

Police Crime Cornlaint Database 

At this researcher's request, the Calgary Police Service 

generated a computer run of al1 the criminal of fences for the 

1991, 1993, 1995 years which involved an AboriginalZ1 

accused. The computer print-outs included case file 

breakdowns by case number*, occurrence date*, race*, gender*, 

age*, physical condition* (impaired, not impaired, unknown), 

relationship between victim and accused, weapon description 

(where applicable) , criminal charging section*, criminal 

charge description*. It should be noted that not al1 

descriptor fields were applicable to al1 reports. The fields 

designated with an asterisk (*) represent those that were 

consistently available on the computer print-outs; the others 

were subject to variability in teporting by both the police 

officers submitting the report and their applicability to the 
-- 

21 The Calgary Police Service database provides for race 
under Aboriginal, Inuit, Metis, and North American Indian, 
among other non-Native races. For the purposes of data 
retrieval in this study, the Native races were consolidated 
and al1 included. 



specific incident being reported. 

The writer has analyzed the data provided on the police 

computer print-outs and the findings are included as part of 

Chapter 4 ,  only to land perspective and context t o  the 

findings and discussion which follow in Chapters 5 and 6. 

Audio-Visual Productions 

Six recently produced videotapes 

the justice system were viewed, al1  of 

concerning 

which were 

association w i t h  regional Native groups and 

Natives and 

produced i n  

are to be 

considered documentary in their approach. T h i s  researcher 

found them particularly useful for establishing context beyond 

the boundaries of Calgary and Southern Alberta. The 

videotapes that were viewed in preparation for this research 

endeavor include: 

i) First Nation Blue (1996) 

ii) Soirit of the P e o ~ l e  (1995) 

iii) C i r c l e  Sentencinq (1994) 

iv) Mounties and fndians: Partners in Crime (1994) 

v) A Time for Action: A Re~ort of the National Round Table 

on Justice Issues (1993) 

vi) Worldviews and Aboriainal Justice (1992) 



TABLE 3.1 

List of Confidential Xnformants 

Informant Infor~iant Description 
mer 

Male Native (Crow) 
Female Native (Rainai) 
Male Native (Cree) 
Female Native (Siksika) 
Male Native (Peigan) 
Female Native (Cree) 
Male Native (Cree) 
Male Native (Cree) 
Male Native (Cree) 
Hale Native (Peigan) 
Male Native (Siksika) 
Male Native (Oj ibway) 
Male Native (Cree) 
Female Native (Kainai) 
Female Native (Siksika) 
Male Native (Kainai) 
Male Native (O j ibway) 
Female Native (Mohawk) 
Male Native (O j ibway) 
Male Native (Stoney) 
Police off icer 
Police off icer 
Correctional officer 
Police officer 
Correctional officer 
Police officer 
Police officer 
Correctional officer 
Police off icer 
Police off icer 
Police off icer 
Police off icer 
Elder (Tsuu T ina) 
Elder (Peigan) 
Elder (Peigan) 
Elder (Cree) 
Elder (Rainai) 
Elder (Cree) 
E l d e r  (Siksika) 
E l d e r  (Kainai) 
Elder (Tsuu T ' ina) 



faforamat f gel Residency in calgstp2 ~mploppent~ 
M e r  

FT 
FT 
FT 
FT 
s 
FT 
FT 
FT 
FT 
S 
FT 
FT 
FT 
FT 
FT 
s 
FT 
S 
PT 
S 
FT 
PT 
PT 
FT 
FT 
FT 
FT 
FT 
FT 
FT 
FT 
FT 
R 
PT 
PT 
FT 
E'T 
PT 
R 
FT 
R 

Age in years: 1 ~ 2 0 ~ s ~  ranges from 20-29 years. 

* Residency in Calgary represented by: Full-tirne (FT); 
part-tirne (PT); Sojourner (S) ; R e s e r v e  commuter (R). 

Employment represented by : Full-time (FT) ; Part-time 
(PT) ; Unemployed (U) . 



CEAPTER 4 

THE rSBTItlE IIJ CALGARY 

Culture is not  something Aboriginal 
people discard a t  t h e  c i t y  limits. 
The cul tures  in  which people are 
ra i sed  and given t h e i r  i d e n t i t y  
r e s ide  deep ins ide t h e m  and shape 
every aspect  of being - wherever 
they happen t o  be living. 

Royal Commission on Aboriginal Peoples 
(l996b: 116) 

While t h e  majority of - a i s  thes i s  focuses on e m i c  views, 

t h i s  chapter  represents an external view of t h e  Native 

community i n  Calgary as portrayed i n  o f f i c i a l  government 

documents. Readers who are primarily i n t e r e s t e d  i n  t h e  

cont inui ty  of t h e  discussion on emic views, may choose t o  

proceed d i r e c t l y  t o  Chapter 5. 

4 . 1  CALGARY I N  COMPARATIVE CONTEXT 

The 1991 Census of Canada revised the e t h n i c i t y  question 

t h a t  had been asked on the 1986 Census, t o  read "To which 

e thn ic  o r  c u l t u r a l  group(s) did this person's [person 

referenced] ancestors belong?" Census Canada's reason f o r  

doing so  was t o  c l a r i f y  t h e  in ten t  of t h e  question which was 

t o  measure the o r ig ins  of respondents r a t h e r  than,  f o r  
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example, requesting the subjectrs self-identification. The 

result of the 1991 Census was that 1,002,670 of Canada's 

26,994,045 population identif ied as having Aboriginal origins, 

with 372,135 of that number being registered under the Indian 

Act (Statistics Canada, 1994) . - P u t  i n  the context of 

percentages, these figures indicate that 3.7% of Canadians 

have Aboriginal ancestry , of which 3 7% are registered under 

the Indian A c t  and fully 94% of those are members of a F i r s t  

Nations band (Statistics Canada, 1994). The discrepancy of 6% 

has been cited as attributable to Bill C-31 status 

applications f i l e d  as a matter of goverment record only 

(Indian and Northern Affairs Canada, 1995; hereafter c i t e d  as 

INAC) . Prior  to the 1985 Bill C-31 amendment to the Indian 

Act, reserve bands that had membership codes i n  place i n  

accordance with Section 10 of the Indian A c t  could determine 

band membership. Pursuant to legislative provisions for a 

transitional period of implementation, bands were given the 

period between 1985 and 1987 to develop membership codes, 

after which time the Department of Indian and Northern Affairs 

made band membership decisions pursuant t o  Section 11 of the 

Indian A c t ,  for those Band Councils which still had not 

developed a membership code. By the end of 1993, only 39% of 

bands across Canada had control of their membership lists, 

while in Alberta 72% of bands control their band membership 

lists (Indian and Northern Affairs Canada [INAC], 1997) .  

In the first five years after passing the Bill C-31 
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amendment to the 1ndian Act (1985-1990), the status Indian 

population increased by 19%, with women comprising the 

majority of those whose status was restored. By August 31, 

1995, the status Indian population had increased front its 1985 

figure of 360,241 to 586,580 which represented an overall 

increase of 61%, 27% of which were new registrations 

(Wherrett, 1996:8). In Alberta, 10,595 applicants have been 

approved for band lists (INAC, 1997b). The off-reserve status 

Indian population more than doubled between 1981 and 1991 

(INAC, 1993a:39), and current estimates suggest that only 10% 

of Bill (2-31 registrants can be expected to reside on-reserve 

(INAC, 1993:39). 

Canada's registered Indian population is projected to 

reach 620,170 in 1996, of which 43% are expected to be 

residing off -reserve (INAC, 1993b) . This figure is 

particularly meaningful for the urban -situation, in view of 

socio-demographics that reveal fully 50% of the registered 

Indian population is less than 25 years of age compared to a 

Canadian population where only 34% belong to the under 25 age 

cohort (INAC, l99?a: 20) , and only 47% of registered Indians 
living on-reserve across Canada participate in the labour 

force (INAC, l997a: 70-72) . 
According to Indian and Northern Affairs Canada (1995) 

figures, the median age for registered Indians is 25 years, 

compared against a median age of 35 years for al1 Canadians. 

While these figures recognize an aging trend among the 
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registered Indian population - by the year 2015 the average 
age could reach 31 years - the projections are still far below 
Canada's projected average age which is expected to remain 

fully ten years older at 43 years (INAC, 1993:43). Table 4.1 

shows that in Alberta, 94% of Aboriginals are 44 years of age 

or younger, as compared to 76% within this age range in the 

total2' Alberta population (United Way, 1993) . 
In the 1991 Census of Canada, 149,855 Albertans 

identif ied themselves as having Aboriginal origin (s) . This 

figure represents 5.9% of the Alberta population, of which 84% 

reside off-reserve or off-settlement (Statistics Canada, 

1993b) . Alberta's registered Indian population totals 76,419 

of which 34% currently reside off-reserve (XNAC, 1997b). In 

an attempt to gain insight into the Aboriginal cultures 

represented in Alberta, the 19 9 1 Census category *ISelected 

First Nations Membershipg@ (regardless of residence on- or off - 
reserve) was examined and its results presented in Figure 4.1. 

It is necessary to observe however, that, out of the total 

Alberta Aboriginal population, only 33% indicated membership 

in a First Nations band (Statistics Canada, 1995). 

The Calgary census subdivision (CSD) has an Aboriginal 

population of 22,360 which represents 3.2% of Calgary's total 

population (Statistics Canada, 1994). The age distribution 

for both the Aboriginal and total population of Calgary appear 

2 2 The @*totaltt Alberta population includes the 
Aboriginal population. 



TABLE 4 . 1  

AG= DISTRfBDTIOrS OF PLBORfGIBlAL ABD TOTAL 

ALBERTA POPüLATfON 

w e  
R a n g e  

abot iginal 
Population 

(W 

Total 
Population 

(%) 

Source: United Way (Calgary), September 1993. 



FIGURE 4 . 1  

ABORIGINAL POPULATION IN ALBERTA BY 
SELECTED FIRST NATIONS MEMBERSHIP 

-ver (0.696) Ojibmy (1 .a) 

Source: Statistics Canada (1995) . 91 Census: Profile of 
Canada's Aboricrinal Po~ulation. 



TABLE 4 - 2  

AGE DISTRIBüTIO# OF ABORIQIHAL IWD TOT= 

CALGARY (CMA) POPULATIOBï 

Age 
Range 

Aboriginal 
P o p u l a t i o n  

Total 
Population 

0-4 

5-9 

10-14 

15-19 

20-24 

25-29 

30-34 

35-39 

40-44 

45-49 

50-54 

55-59 

60-64 

65+ 

TOTAL 

Source: Statistics Canada, 1991 Census data. Special 
tabulations prepared for City of Calgary, Community 
Social and Development, Social Research Unit. 
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i n  Table 4.2. Profi les  of Calgary8s community d i s t r i c t s  

prepared by the City of Calgary, Planning and Building 

Department, show the percentage of Aboriginals residing i n  

each community. It is necessary t o  emphasize however, that 

the t o t a l  Aboriginal population i n  Calgary as represented i n  

Map 4 . 1  is based on respondents who provided a Ilsingle 

responseel Aboriginal origin(s) on the 1991 Census of Canada. 

Those respondents indicating multiple or igins , of which an 

Aboriginal or ig in(s)  vas one, are not included in the 

percentage to t a l s .  A s  shown i n  Map 4.1, the Aboriginal 

community i n  Calgary is geographically dispersed throughout 

the ci ty ,  and although the Aboriginal community could not be 

considered ins t i tu t iona l ly  complete within any speci f ic  

geographical area, the  majority of socia l  service-focused 

agencies and places of social  interaction are located within 

the  downtown core. 

The Aboriginal Peoples Survey was undertaken pursuant t o  

the 1 9 9 1  Census. Detailed questionnaires w e r e  sent  t o  a 

sample population of Aboriginal respondents generated from the  

199 1 Census. In  contrast  t o  the 1991 Census, t he  f ocus of the 

Aboriginal Peoples Survey shifted fromquestions of Aboriginal 

origin to questions of origin(s) , language and identity.  

Using figures obtained from the "Laquage and Tradition of t he  

Adult (15+) Population Reporting Aboriginal Identity1I section 

of the Survey, 5.5% of Aboriginal respondents i n  Calgary 

indicated f luency i n  an Aboriginal language (s) ; t h i s  



MAP 4 . 1  

GEOGRAPHICAL DIBTRIBüTIOH OF ABORfGIrJAL 

COMHüNïTY IN CALGARY 

Aboriginal origin (s) 
(single response) as a 
pereentage (XlO -2 ) of 
total Calgary population. 

Source: Statistics Canada, 199 1 Census data. Special 
tabulations prepared for City of Calgary, Planning 
and Building Department. Map adapted frorn the City 
of Calgary, Community Districts Map, 1991. 



naP 4.2 

CALGARY CoremblrTY Df STRICTS MAP, 1991 

Source: City of Calgary, Planning and Building Department, 
Community Districts Map, 1991. 



Source : 

Ace - =/ 
Rodi- R t s .  
Altadan 
Appl.vood Park 
lLtboorL.La 
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D a l h o u s i e  
Douglas G l e n  
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Donitaua W l i t  
D o u q l a s û a l e  
Dovar 
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mgle adq. 
Eau claire 
kaqaont 
tlbav Park 
*in W o o d .  
Rlton 

Elboya 
oairviow 
Falconridge 

City of Calgary, Planning and Building Department, - - - 

Community Districts Map, 1991. 
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percentage being divided between Blackfoot, Cree, and those 

who did not specify the Aboriginal language(s) spoken 

(Statistics Canada, 1993a). The results of this question can 

be found in Figure 4.2. 

Close to Calgary and lying within the Treaty 7 area are 

five First Nations with a combined on-reserve population of 

15,788 (INAC, 1997). The location and on-reserve population 

of the individual Treaty 7 nations is presented in Xap 4.3. 

The names of the First Nations shown on Map 4.3 reflect how 

they are currently being referenced by the Treaty 7 Tribal 

Council: some have chosen to use the English name equivalent, 

while others have opted to use their Aboriginal language name. 

For the purposes of this document, 1 have included the 

corresponding English or Native language name in parentheses. 

Calgaryr sZ3 urban Aboriginal population of 22,3 60 

(Statistics Canada, 1994) comprises 3.2% of Calgary's total 

population, however Aboriginals comprise approximately 9% of 

those charged with a criminal of fence(s) (Canadian Centre for 

Justice Statistics, 1993). Reasons commonly cited for this 

more than three thes over-representation include: i) a larger 

population percentage between the ages of 15 and 25 years; ii) 

lower educational levels; iii) lower average incomes; and iv) 

higher rates of unemployment (Canadian Centre for Justice 

Statistics, 1993). These specific and contributing socio- 

23 Unless otherwise specif ied, al1 Calgary populations 
are for the Calgary census subdivision (CSD) area. 



1.2 

Btackfoot 

% AOULT (15+) ABORIGINALS IN CALGARY 
BY ABORIGINAL LANGUAGE FLUENCY 

2.3 2 
I . 

Cree Unrpecifbd 

Source: Statistics Canada (1993). 1991 Aboriciinal Peo~les 
Survev: Languaae, Tradition. Health. Lifestvle and 
Social Issues. 



A L B E R T A  

S A S K A T C H E W A N  

ON-RESERVE POPfnLATIONS 

Kainah (Blood) 6676 
Peigan (Piikuni) 2031 
Siksika (Blackfoot) 2952 
Stoney (Nakoda) 3 190 
Tsuu Tt ina (Sarcee) 939 

T o t a l  Population = 15,788 

Source: Map adapted from Treaty 7 Tribal Council et al. 
(1996). On-reserve populations provided by Indian 
and Northern Affairs Canada (1997). 



TABLE 4.3 

SELBCTED CaNSUS HETROPOLITAIP n R E A 8 p  1991 t 

I Totai Population 1 Age Age 
1 Non 

Source: Unpubliçhed 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Heritage. 



TABLE 4.4 

PERCEüZ OF TOTAL POPPLBTIOZd RBPORTIHG 

ABORIGINAL / 1aOfS4BORIGMtZLL o R I G m s 8  

SELECTED CEHSUS HBTROPOLITAN 1991: GENDER 

Source: Unpublished 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Heritage. 



TABLE 4.5 

PERCERIT OF TOTAL POPOLATION RBPORTfrSG 

ABORIGI#AL / Hom-ABORIGXNBL ORfGIfPS, 

SELECTED CEH8U8 WBTR0POf;ITAM AR-, 199 1 : LANGUAGE 

Source: Unpublished 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Hetitage. 

' 

' 

' 

Halifax 
Quebec 
Montreal 
Ottawa - Hull 
Kingston 
Oshawa 
Toronto 
Hamilton 

Total Population 

18.4% 
2X1% 
17.3% 

%Able!oSpe.akl+ 
Non ûfticiai Langwges 

Abonginal 
6,800 
6.925 1 830.830 ' O.WO 

% Unable to Speak 
EnglisWrench 

Abo@înal 
3.8% 

SL Catharines - Niagara 1 9,090 350,895 1 0.0% 
Kitchener 1 5.865 i 347.240 1 0.0% 

Non 
Abriginai 

310.830 
. Abonginai 

O. W !  

Non 
Aboriginal 

52% 

Windsor 7,515 f 251.720 1 0.0% 

0.7% 

London 

Non 
Abonginal 

0.2% 

1.5% 1 21%1 22.8% 

21% 

7.925 1 368,800 1 0.0% 

3.4% 0-1 % 

1 -7% 1 3.1% 
12%1 28%- 

22.990 
16.5% 
11.3% 
128% 
39.4% 
232Y0 

5.5% 

Sudbury ! 7,165 1 148.960 1 0.1%[ 0.3% ?.7%1 11.6% 
Sault Ste. Marie I 5,380 ! 78.740 1 Oz%( 0.7% i 3.7%1 16.5% 
Thunder Bay 1 7,195 l 115.665 1 0.3% J 0.7%1 17.0%1 20.7% 
Winnipeg I 45,705 i 599.905 1 0.29'0 1 1A%l 13.5%( =.O% 
Thompson I 4,225 t 10.805 1 0.8% 1 0.6% 1 33.8%1 13.9% 
Regina i 13,055 1 176,385 i 0.1% 1 0.5% 1 82% 1 13.8% 
Saskatoon ! 14,530 1 193,295 i 0.3% 1 0.6%i l8.l%! 16.8% 

t 7,855 i 32.430 1 0.3% 1 0.1%! 26.6%f 11.7% 
i 24.595 i 723,615 1 0.0% 1 1.8% 1 6.4%i 21.2% 
! 43.355 i 788,800 1 0.1 Yo 1 1.7%i 'il.?%/ 24.2% 

Fort McMunay i 9,755 39.360 1 0.7% I OS%I 31.2%1 11.7% 
Kamloops I 4,640 1 62,495 1 0.0% 1 0.6% 1 7.3%( 13.8% 
Chilliwadr ! 4.290 I 55,020 t 0.29'0 i 0.4% 1 4.0% I 1 6.8%. 
Matsqui , 4,010 i 107,365 1 0.0% I 2t%i 6.9%1 23.8% 
Vanauver i 43,435 1 1,540,680 r 0.1% 1 3.5% 1 7.0461 32.5% 
Victoria ; 10,465 i 273.165 1 0.0% 1 0.6% [ 5.0%1 14.0% 

6.1% 
4.9% 

45.230! 3.045.885 

Nanaimo 1 4 i 68,845 1 0.0% 1 0.5% 1 4.0% 
Williams Lake I 4,130 f 30,405 1 0.4% ( OS%! 13.0% 

0.0% 1 1 -8% 

121% 
13.1% 

4,450 
5.405 

4û,560 
11,245 

Prince Rupert I 5,460 i 12.915 i 0.0% 1 l.O%I 10.6%1 22t%+ 
Prince Geome ! 6.310 i 63.000 1 0.2% l 0.6%C lO.l%I 1 %a% 

31 220 88O.88Oi O.Wh! 1.1% 
127,520 1 0.0% 
232.625 0.0% 

3,822,550 1 0.0% 
582555 1 0.0% 

0.4% 1 29% 
0.5% 1 2.3% 
3.8% 
1.5% 

5.3% 
3.5% 



Source: Unpublished 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Heritage. 

24 Low income cut-of f is def ined in Appendix 2. 



TABLE 4.7 

PERCEaIT OF TOTAL ADULT (AS+) POPVLATIO# 

REPORTING ABORIGIrSAL / BIOBI-ABORIG- ORfGfHB, 

SELECTED CENSUS METROPOLITAN ARBAS, 1991: BDUCATIOH 

i ! 

Total Population 1S+ Out % With Less than i % WRh BA Oegree or 
of sch001  ilde de 8 i h i i ~  

1 1 Non 1 Non 

Source: Unpublished 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Heritage. 



PERCEXT OF TOTAL ADüLT (as+) POPULATIOH 

REPORTIHG ABORIGTrOAt / XûI-ABORIQ- ORIGIHS, 

BELECTED CBlOBUS )EEIPBOFOLITasl ARRAS, 1991 t EMPLOYMENT 

TOU PopuIaüon l5+ out mployment to % Worked Msinly 
Population Ratio Fulltirne 

I Non 1 Non 

Source: Unpublished 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Heritage. 



TABLE 4.9 

PERCEmm! OF TOTAL ADULT (l5+) POPüLàTION 

REPORTIMG ABORIGINAL / ION-ABORIGIEIAL ORIGINS, 

IELECTED CENSUS HETROPOLITW A R E M ,  1991 t WXTH INCOME 

Source: Unpublished 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Heritage. 



TABLE 4.10 

REPORTIMG ABORIGIESSL / #OH-ABORIGIHAL ORIGINS, 

SELECTED CENSUS METROPOLITAH BRKA8, 1991: UNBMPLOYMENT 

I of Saiooi 1 Unemployment Rate 
I 1 Non I Non 

L 

Winnipeg l 23.590 ! 428.795 19.8 j 7.4 
lhompson i 1.870 I 7.115 19.0 5.2 

i Regina ! 5.570 I 120.420 ! 23.7 i 5.9 
Saskatoon ! 6.155 I 129.075 : 24.2 1 7.3 
Prince Albert 1 3.330 : 22.330 ' 23.9 i 7.5 
Calgary ; 12.830 : 496,515 13.1 i 7.3 
Edmonton j 21.870 , 533.505 . 18.7 1 7.3 
Fort MeMurray 1 4.945 i 25935 1 24.7 / 7.0 
Kamloops 1 23601 43.595 ; 21.3) 11.8 
Chitiiwack 1 2375 1 39.6110 1 24.0 1 9 2  
Matsqui 1 2005 1 74.885 I 20.6 ! 10.0 
Vancouver 1 25.565 i l.ile.895 . 17.4 [ 8.5 
Victoria 1 5.865 i 204290 ; 13.3 1 7.0 

Source: Unpublished 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Heritage. 

,.- 

- 
-. -. 

Nanairno 1 2.300 1 49.825 i 24.5 - 11.9 
Wiliams tôke 
Prinœ Rupert 

f prince Geome 

2.130 1 21.050 i 27 -4 ] 12-0 
3.044 1 9,080 ; 38.5 i 10.4 
3200 1 42.205 i 24.1 1 121 



TABLE 4.11 

PERCENT OP TOTAL ADULT (lS+) POPULATXOM 

SELECTED CEHSUS XETROPOLXTAN AREAB, 1991: #O IlVCOME 

Source: Unpublished 1991 Census data. Prepared by Policy 
Coordination and Strategic Planning, Citizenship 
and Canadian Identity, Canadian Heritage. 
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demographic dimensions are presented in Table 4.3 through 

Table 4 .11  inclusive. The data presented in  these tables 

represent unpublished 1991 Census data, and show the Calgary 

(CMA) population reporting Aboriginal and non-Aboriginal 

origins i n  comparative context among Canada's 32 Census 

Metropolitan Areas (CMA) . 25 

4 .2  PROFILE OF NATïVE CRIMINAL OFFENCES IN CALGARY 

For this ne* section, readers are referred to Appendix 

2 which provides a glossary of terms that specifically apply 

to the use of Calgary P o l i c e  Service data. 

In an attempt to determine how frequently Aboriginals i n  

Calgary were coming into contact with the criminal justice 

system, the writer compared the number of Aboriginal 

 rim min al^^ charges laid by police, against the t o t a l  

(including Aboriginals) number of criminal charges laid in 

Calgary during 1995 and 1996, using the comprehensive offence 

categories i) attacks against person; ii) attacks against 

*' The Calgary census metropolitan area (CMA) includes 
the Calgary municipal area, as well as A i r d r i e ,  Beiseker, 
Chestermere Lake, Cochrane, Crossfield, Irricana, the Sarcee 
(Tsuu T'ina) Reserve, and the rural areas between these 
centres. 

26 The word wcriminalw is defined in the glossary 
provided in Appendix 2. 



property; iii) narcotics; iv) other Criminal Code. 27 The 

types of offences included within the four comprehensive 

categories can be found listed in Appendix 2. Limitations 

imposed by the computerized format of C a l g a r y  Police Service 

offence data, as it existed prior to 1995, restricted the 

cornparison of earlier years. Figures obtained from the 

Calgary Police Service criminal occurrence database revealed 

that i n  both 1995 and 1996 Aboriginals in Calgary were charged 

i n  some offence categories over three times their 

representation in the C a l g a r y  population. Similar  figures 

were also obtained when this researcher compared the number of 

dif f erent individual accused. 28 Table 4.12 represents the 

number of Aboriginal accused and total accused charged in 

Calgary with a criminal offence. Table 4 . 1 3  represents the 

number of Aboriginal criminal charges and tota l  criminal 

charges laid in Calgary during 1995 and 1996, expressed both 

as a num'tier total and percentage, while Table 4 .14  represents 

the  number of criminal charges laid per 1000 population for 

both the Aboriginal and total Calgary population. Table 4.15 

provides a breakdown of the criminal charges laid in Calgary 

*' The fout comprehensive categories and the inclusion of 
specific offence types within them, represent the same 
categories used by the Calgary Police Service, Police 
Information Management System (PIMS) database. 

The  tem tlaccusedll refers to the number of people 
charged as a result of a criminal incident, no t  the number of 
criminal charges laid. That is, multiple charges may be laid 
against a single accused. 
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during 1995 and 1996 according to the sobriety of the 

offender, expressed as a percentage of the total Aboriginal 

charges and total charges laid, The physical state of 

offenders charged with a criminal offence is classified by 

police as either impaired by alcohol/drug/intoxicant, sober, 

or of an unknown state (an unknown state may represent either 

failure by the investigating police officer to document the 

physical state of an of fender, or it may refer to the unknown 

condition of the of fender at the actual time of the off ence) . 
The latter is most frequently encountered when arrests are 

made well after the fact. 

As a result of Aboriginal over-representation both as 

accused and for criminal charges, this researcher specif ically 

examined the types of criminal of fences for which Aboriginals 

in Calgary had been charged2', using Calgary Police Service 

data for the years 1991, 1993, and 1995. These years were 

selected because they fell within the 1991 Census period and 

therefore could be subjected to statistical analyses, and, as 

well, because they provided a thorough overview of the five- 

year period preceding the most recent data available at the 

time this research was concluding. Limitations which existed 

to the format of criminal charge data prior to 1995 required 

this researcher to manually collate Aboriginal criminal 

29 The figures used refer to criminal charges not accused 
persons. For example, if a single incident results in 
multiple criminal charges, each charge is counted as nllln. 
Alberta Justice use this same method of tabulation. 
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off ences by specif ic off ence type, in a manner consistent with 

the criminal offence classification system developed and used 

by the Canadian Police Information Computer (CPIC). Figures 

4.3, 4.4, 4.5 present a percentage breakdown of ~boriginal 

offence data for 1991, 1993, and 1995; Figures 4.6, 4.7, 4.8 

present Aboriginal offence data using the age and gender of 

offenders; and Figures 4.9 through 4.21 inclusive present 

Aboriginal offence data for these same years, by the type of 

criminal activity. This information has been included to lend 

insight into the types of criminal activity for which 

Aboriginals in Calgary most frequently encounter the criminal 

justice system. 

An examination of 1995 and 1996 admissions data for 

Alberta Correctional Centres revealed that in both years 

~atives accounted for over one third of the total number of 

adult admissions; Native women comprising a minimum of 50% of 

the total adult female admissions for each year. These 

figures appear in Table 4.16 and are consistent with the over- 

representation that was observed in Calgary's criminal 

charging data. 



TABLE 4 12 

ABORIGXHAL AblD TOTU CRIHI- ACCUSED I# CALGARY, 1995, 1996 

m i g i n a l  
Accused 

TotaL 
Accused 

Source : Calgary Police Service, Police 
Management System. Accused Database. 

Information 



TABLE 4.13 

ABORIGINAL BND TOTAL CRfnIüùL CHARGES Il CaLGARY, 1995, 1996 

1995 

Type o f  Charge ZLborigin.1 Total 
Charges (%) Charges 

Attacka vs, Person 520 12% 4303 

Attacks vs. Property 

Drugs 

Other Criminal Code 

Type of Charge Aboriginal Total 
Charges (%) Charges 

Attacks vs. Person 562 12% 

Attacks vs. Proparty 1287 11% 

D r u g s  39 3% 

Other Criminal Code 1007 11% 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 



ABORIGIMAL AWD TOTAL CRIMIMAL CHBRGES IN CALGARY 

PEB 1000 P O P ~ T I O R ? , ~ ~  1995, 1996 

m e  of charge Aboriginal T o t a l  

1995 1996 1995 1996 

A t t a c k s  vs. Person 2 3  2 5  

A t t a c k s  va. Property 49 58 

Drugs 3 2 

O t h e r  Criminal Code 46 45 

Source: Calgary Police Service, Police Information 
Management System- Accused Database. 

30 Statistics Canada, 1994. 1991 Census data. 
Populations based on Calgary census subdivision (CSD) . 



TABLE 4-  15 

ABORIGIüAL AND TOTAL CRIMIHàL CHARGES I l  CALGARY 

BY SOBRIETY OF OFFEHDER, 1995, 1996 

Aboriginal % T o t a l  % 
Tppe of Charge --..--------------- I--ooI-LLLIIoIL-I-I  

Inipairod lobex ? I m p a i r e d  Sober ? 

A t t a c k s  os, Person 59 35 6 39 51 I C 

Attacks vs, Property 34 57 9 12 73 1 E 

D n g S  28 69 3 17 56 27 

Other Criminal Code 47 20 3 3  50 27 23 

Attacks VS, Pusoa 63 29 8 39 48 13 

Attacks vs , Property 34 56 10 14 73 13 

~rugs 26 61 13 20 72 a 

Other C r i m i n a l  Code 39 23 38 50 28 22 

Source: Calgary Police Service, Police Information Management 
System. Accused Database. 



ABORIGIbiAfi AHD TOTAL aDflLT aDMf8SIOBTS TO 

ALBERTA CORRECTIOESAf( C-8, 1995, 1996 

Abosiginal 
Admissions (%) 

Total 
Admiss ions 

FgMAtE 

MALE 

TOTAL 

Aber igfnal  
Admissions (%) 

Total 
Admissions 

MALE 

TOTAL 

Source: Alberta Justice, Correctional Services Division. 
Admissions Database. 



ABORIGINAL CHARGES IN CALGARY 
BY CRIMINAL OFFENCE TYPE, 1991 

Theft (36, 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 



ABORIGINAL CHARGES IN CALGARY 
BY CRIMINAL OFFENCE TYPE, 1993 

Source:  Calgary Police S e r v i c e ,  Police Information 
Management System. Accused Database. 



ABORIGINAL CHARGES IN CALGARY 
BY CRIMINAL OFFENCE TYPE, 1995 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 
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ABORIGINAL CRIMINAL CHARGES IN CALGARY 
BY AGE AND GENDER, 1983 

Source: Calgary police Service,  Police Information 
Management System. Accused Database. 



t 0. 

ail 



AG€ DISTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: ASSAULT 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 



AGE DISTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: BREAK & ENTER 

Source: Calgary Police Service, Police Information 
Management Systea. Accused Database. 



AGE DISTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: COURT 

Source: Calgary Police Service, P o l i c e  Information 
Management System. Accused Database. 



AGE DtSTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: DRlVlNG 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 





AG€ DISTRIBUTION OF ABORGINAL CRIMINAL 
CHARGES IN CALGARY: FRAUO 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 
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AGE DISTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: PROSTITUTION 

I.. 

ion 7 1 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 



AGE DISTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: ROBBERY 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 



Source: Calgary Police Service, Police Information 
Management System. Accused Database. 

AGE DISTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: SEX 
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AGE DISTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: VIOLENCE 

Source: Calgary Police Service, Police Information 
Management System. Accused Database. 



AGE DISTRIBUTION OF ABORIGINAL CRIMINAL 
CHARGES IN CALGARY: WEAPONS 

Source: Calgary Police Service, Police ~nformation 
Management Systen. Accused Database. 



If you take something matt s not 
yours is it wrong? 

You should always ask. 

What i f  you ask and the person 
says 'nor? 

In the eye of society itfs 
stealing, but in the eye of the 
Native people it depends. 

Informant #39 

In Uris chapter, 1 present the results of my ethnographie 

study and interviews, and conclude with a discussion of Native 

categories of phenomena which would be glossed as ncriminaln 

in Euro-Canadian terms. 

While many people shared aspects of their persona1 lives, 

others showed sensitivity when asked about their backgrounds. 

To ensure the confort level of informants, and their continued 

CO-operation, the miter did not pursue persona1 background 

unless freely advanced by infofinants. Znf amants were 

interviewed at the location of their choosing, which was, by 

overwhelming majority, inner-city agencies such as the 

Friendship Centre, Calgary Urban Project Society (CUPS), 

coffee shops, and, i n  some instances, places of employment or 

accountability. 
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In order to convey to the reader some of the flavor and 

substance of the lives of my informants, 1 have included a 

series of persona1 vignettes of selected informants in this 

chapter, marked off from the main text by boxes. 

Considerations of confidentiality precluded including 

vignettes of al1 the informants, some of whom would be too 

readily identifiable if vignetted in the same way. 

5.1 CULTURAL CONCEPT OF "CRIIII3" 

Before embarking on a discussion of the cultural concept 

of IRcrimen among urban Natives, it was f irst necessary to 

determine whether Native peoples had any level of agreement 

over a common concept analogous to, or in significant ways 

different from, the Euro-Canadian concept of "crimem. This 

was accomplished during the interview process by asking each 

informant what the word wcrimel@ meant to them. This question 

f ormed the basis of al1 interviews, each of which proceeded in 

its own direction, following the protocols set out earlier in 

Chapter 3. 

Among the Elders that were asked this initial question, 

the responses tended to move toward a redefinition of the 

concept from the intent implicit in the Euro-Canadian notion 

of @@crimean, to the notion of wmistake@@; a distinction that 

will later be seen to be related to an intricate network of 

personal relationships, be they relationships with the 



Creator, other people, the land, or animals. Informant #38 - 
a Cree Elder who worked with Native inmates at a half-way 

house facility - noted that, among the Plains Cree, there was 
no single word equivalent for %rimew and that the closest 

conceptual equivalent would be the Cree word menotaw meaning 

"to correct what he did8@: 

We [Native peoples] wouldnft call it a crime. We 
would call it a mistake because itrs much easier to 
correct a mistake. 

A similar view was offered by Informant #QI, a Tsuu T f  ina 

Elder: 

'Crime' to us would be ?i sta na yu si tii. This 
means, '1 made a mistakef. 

A Kainai Elder acknowledged that no word equivalent for 

tncrimelt existed in Blackfoot and suggested the closest concept 

would be pah tsa be. According to Informant #37:  

Pah tsa be means to admit an error or mistake. It 
means acknowledging, as well as ' 1 m sorry ' . It 
has a healing perception. 

When 1 asked th is  informant about continued %istakesW he 

replied that Vhat would come out when the Elders spoke with 

the person. 1 think 'crimer is if you continue to do 

something [original emphasis] . Another Elder expanded on the 



notion of !*crimen as a mistake by explaining: 

In Blackfoot, t h e  notion of crime - there is no 
such word as  'crimef - is opposed to saying a 
mistake i n  a relationship - whether that 
relationsbip is qood or bad. 

Informant #40 

According t o  t h i s  informant, the emphasis on relationships 

characterizes a process i n  whictr things are i n  a state of 

f l u x ,  because relationships are constantly evolving and 

changing . Because of the dynamic aspect of persona1 

relationships,  the action requires to k referred t o  a 

par t icular  social  context . The notion of flmistakel! 

accommodates the recognition of  such a process of change. 

This same informant summed up the necessity of considering 

act ions contextually as follows: 

In Blackfoot, it is really that process notion - 
the re la t ional  network - and because of that 
re la t ional  network it begins t o  be good 
relationships o r  bad relationships as opposed t o  
the notion of crime. ... Therefs more of a notion 
of mistake, but the underlying thinking is always 
based on this re la t iona l  network. 

The emphasis on context and relationships found 

expression in the comments of nonoElder infonnants as well, 

although these tended not to be phrased with the abstract 

precision of the  Elders. When 1 asked Informant R 3 6 ,  a Cree 

man, to provide me with a defini t ion of vgcrimeg!, he conunented: 



1 don't think 1 can give you a def inition. There's 
no definition in my language - my culture anyway. 
1 think what's close is it goes by 
interxelationships . Any t h e  you disturb 
relationships, you create an imbalance and the task 
is ta create balance again. Unfortunately crime is 
defined by the Criminal Code. 

Informant #33 i 8  8 Tsuu T ' h a  Elder i n  
hi8 60's who has  lived a l 1  hi8 l ife i n  
t h e  t radi t ional  way. He w a s  born and 
ra ised  on h i s  home seserve, and therefore 
can be considered t o  have spent h i s  
entire l i f e  in/uound Calgary. 1 have 
known h h  personally f o r  several  years, 
having originally met him a s  a resu l t  of 
his  continuing work with urban Natives 
who have bemn involved with the  criminal 
jus t i ce  system. lle ne t  frequently on h i s  
raseme, usually talking over a cup of 
eoffee or walking. 

The emphasis on persona1 relationships was also echoed by 

Informant #4, a Siksika woman, who explained that wrong-doing 

or "crimew has to be defined by the victim. According to this 

informant "Anything will be validated by the community if the 

individual f eels of fended. The emphasis on balance in 

personal relationships, and wrong-doing as anything that 

upsets that intricate network of balance, was expressed very 

succinctly by Informant #1, a Crow man, who stated that 

would be when you create a chaotic event; if you disturb the 

hamony in relation~hips.~~ Informant #40, a Blackfoot Elder, 

told a story of just how significant the restoring of 



relationships has been among Native conuuunities: 

The stereotype of an Indian, or a Chief, that takes 
forever and a day to make a decision ... that 
stereotype is true, but that's because the person 
has to think of the spider web network of 
relationships before he makes a decision to do or 
not do certain things. In a very singular way, 
your [Euro-Canadian] justice system just looks at 
that one person and itfs an either/or notion. 

A Tsuu T'ina Elder (Informant #33)  also stressed the 

importance of conte* in assessing a person' s actions, however 

his explanation focused on the cultural awareness of the 

person accused of the wrongful act. It is interesting to note 

how closely this interpretation approximates the notion of 

schema : 

The word 'crimef means doing something you 
shouldnrt have done. It depends on the individual 
and what he was thinking. It's a frame of 
upbringing and a frame of understanding the culture 
and traditions. It depends on the individual. 

Informant dc40 also spoke of those Natives straddling both 

mainstream and Native culture, whom he referred to as 

"cultural blanksB1. In contrast to those Natives steeped in 

their cultural traditions who have internalized the cultural 

values and n o m ,  or the %ollective agreement" as ha chose to 

label it, he described other Natives who have lost much of 

their culture and vacillated between both Euro-Canadian and 

Native cultures without a thorough understanding of either. 



Informant #23, a Blackfoot man who has worked within the 

correctional system for much of h i s  life, echoed similar 

Youfll find for the majority of the the, our more 
traditional people, youfll very seldom deal w i t h  
them. They seem to be more successful with their 
values entrenched. The same with the integrated 
Natives and are no different than e mainstream as 
far as their value systems are. It8s the marginal 
misf its in between that donrt have an understanding 
of Native traditions or traditional values and 
approaches. They donrt have an understanding so 
they beconte m i s f i t s  in our own society on the 
reserves and i n  the White society. They have a 
misunderstanding of both societies. The majority 
of our prison population are marginal Natives - 
about 80%. 

Indeed several informants posited the existence of a subset of 

the Native community who regularly cycle back and forth 

between the city and reserve communities because of their 

inability to tlfitw in  either world. While Informant 140 

referred to them as llcultural blanksI1, Informant #23 called 

them "marginal misf its" , Informant 526 referred to them as 

Vloatersfl, and Informant #39 described them as "the l o s t  

tribest1. Informant 529 expressed the plight of this segment 

of Native society: 

It8s tough on them i n  the city. They're not among 
their own people and for some they're not part of 
the Band either, so they don't Fit in anywhere. 

Informant #5 l i k e w i s e  commented on the pl ight of those caught 
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between the world of the city and that of the reserve 

community : 

A lot of time Native people, they move to the city. 
They have that type of life. But a lot of t h e  the 
world revolves around what theyfre not accustomed 
to. 

1 will begin this next section with advice of fered to me 

by a Blackfoot woman residing in Calgary, who has worked among 

many urban Natives who have been in trouble with the law. Her 

advice was provided early into the research and was invaluable 

to my understanding of what would be offexed in later 

interviews. Informant %4 suggested that, in order to 

understand much of the legal trouble Natives in the city have 

encountered, it was first necessary to realize that: 

Even though their way of life has been destroyed, 
or parts of it destroyed, the traditions persist in 
their [Native] way of living. Theyfre still there. 

The emphasis on cultural context was a recurrent theme 

among informants. Indeed it was such a dominant theme in 

explanations surrounding what the community of interest 

considered wrong or right, that it will be developed fully in 

the ensuing discussion. How the community went about 

assessing acts of wrong-doing, can be best conveyed by a 

number of examples that were provided under the general 

headings of property offences and persona1 offences. Although 
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these terms are my own, t he  conceptual d i s t inc t ion  between 

them was one often made by informants during discussions 

concerning perceptions of llcrimen o r  Immistakew . The 

dist inct ion between property and persona1 offences is also a 

d is t inc t ion  made by the Mohawk Nation at Akwesasne i n  their 

jus t i ce  proposa1 en t i t l ed  The Code of Offences and Procedures 

of Justice for  the Mohawk Nation a t  Akwesasne (1989 1 . T h i s  

proposa1 was presented before the  Royal Commission on 

Aboriginal Peoples i n  1990 and c lass i f i ed  "Offenses Against 

One Anothermt as  e i t he r  "capital offences" such a s  murder, 

rape, assault ,  and prost i tut ion or ltgrievous offences" which 

included thef t ,  s to len  property, malicious damage, and 

trespassing . 

5 . 2  PROPERTY OFFENCES 

Informant #9 is a 23-year old Cree man who has a 

persistent history of alcohol abuse. The influence of alcohol 

i n  h i s  l i f e  began early: 

If 1 was able t o  t o t a l  up a l 1  t h e  t i m e s  my mother 
w a s  sober i n  my life, it would probably t o t a l  s i x  
months . 

H i s  background set the stage for many contacts with police 

throughout h i s  l i f e ,  starting with h i s  leaving home a t  age 

eleven and a regular history of t h e f t s  and break-and-enters 



which, according to him, provided him w i t h  the necessary funds 

to continue living on the streets. This informant spoke of 

bitterness towards mainstream society and what he called "the 

pretty picture - the two parents, the house, the cars, and the 

w h i t e  picket fence.lt As he explained to me: 

Therefs resentment towards White people in general. 
Therefs people who do crime just to get on the 
White personfs case. It8s like somebody coming 
from skid row to the south side and breaking into 
one of them rich homes. It8s like, ok, you're 
White people, you should be able to afford it - you 
got al1 this. Well, Ifm going to take some of 
that, It seems kinda [sic] weird telling somebody 
whofs not Native these things. 

When 1 asked this informant how much exposure he had had to 

Native cultural traditions as he was growing up, he replied: 

1 wasnft taught to be materialistic. If you have, 
you share w i t h  somebody else. 1 guess thatfs part 
of the Native culture thing - you canft take it 
w i t h  you. B u t  1 was only being told, 1 wasnft 
being shown. So, look what 1 learned. ... My 
family hasnft practiced the b e l i e f s  because Ifve 
lived in the city most of my life. My mother 
divorced my father and left the reserve. 

When 1 asked him why he had not sought out assistance through 

the social service network, he replied: 

A lot of people got too much resentment to ask for 
that help. I'm not going to ask them for help so 
that 1 can be another helpless drunk Native. Ifve 
heard that said countless times. You know, when 
al1 else fails, go to the Whiteman thing. A lot of 



people they stay on the street because they pride 
thamselves in not asking for help. Itrs a 
resentment - so they canrt look d o m  on me for 
being what 1 am; for who 1 am. We go it alone - 
itrs-the old w a r k i o r  thing. You go it alone. 

Informant #9 is a Plains C e  man in  his 
2 0 %  whose parents divorced whmn he was 
nine months 016. His mothet movad to 
Calgary and raiaed a i r  children while on 
social assistance. During much of hicl 
childhood, hi. mothm -8 ~0iifin.d to a 
whealchair and unable to gain any type of 
employment. This informant had assuied 
much of the family responsibilitp at an 
a.tly age because ha was the only male 
child. He left home at age 14 and has 
survived on the sttaets by atealing and 
peddling druga. When 1 m e t  him, ha was 
on puole for aaiault causing bodily h u i  
and 8 numhez of pxopesty-relatad 
offences. He is married and the father 
of four young childrmn. H i 8  wife holds 
patt - the  uplogient during which t h e  
this informant is tesponsible for 
babyaitting. The test o f  his t h e  is 
spent around the axea of l2m Avenue 
dorntown, waiting to sign-on for  any type 
of pick-up labour. 

Informant #7 - a 38-year old Plains Cree - spoke of asking for 

help,  but in the context of trust: 

One thing thatrs common with a lot of Natives, is 
once they get into trouble the hatdest thing to do 
is ask for help. Trust is a big issue for Natives. 

When 1 asked Informant f3  - a 35-year old Cree man who 
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had spent sixteen years since the age of sixteen in prison - 
to define what ivcrimell meant to him, his comments reflected 

the anger described by Informant #9:  

Crime is when one person wants to take it on - 
doesnft want to be controlled by the system - keeps 
on getting in trouble and likes it. 

Informant #7 is a Plains C r e e  man i n  h i s  
l r t a  3 0 9  who ni fostormd t o  a family i n  
Calgary a t  aga tan montha, before leaving 
home a t  age 16.  Since 1977 he has spent 
Iris than f ive yaars out  of jail, 
supporting h i s  l ife on the street through 
proparty-related off ences. T h i s  
informant has only recent ly connected 
w i t h  the sp i r i t ua l  teachings of h i s  
culture through programs introducad t o  
him during h i8  last period of 
incarcerition. He is unemployed, and w a s  
seeking work when 1 first met him. B i s  
days are spent i n  downtown Calgary a t  the  
Calgary Urban Project Society, networking 
and aeanning the  newspapers fo r  anp type 
of work. 

When 1 asked Informant #30, a Native police officer, about 

property crime in the city attributable to Natives, he also 

cited resentment as a possible contributing factor: 

A lot of Natives would see it as stealing from 
someone whc traditionally stole f rom you. 

Informant %40 also mentioned the role of resentment in his 



explanation of Native property offences: 

There8 s another part that s really hard to prove, 
but 1 know it8s there. It8s the whole issue about 
land. You would be surprised at the thinking 
process that says that since al1 this land has been 
confiscated, at least 1811 get some of it back, one 
way or another, here and there. Theref s a lot of 
that thinking. Itf s a rebellious type of feeling. 

Informant #3 is a Plains Cree man i n  h i s  
30'8 who has spent 16 yeazs of h i s  adult 
life in prison and his  moutsidea* the i n  
Calgary. H e  left his hoae reserve for 
Calgufl whea he vas 14 p e u 8  old. This 
informant i n  ireceatly marrie4 with two 
pre-school chfldren and is supporting two 
otbor young children by a previous 
muriaga. Er holds intermittent pmriods 
of employment only, and frequently bas to  
rely on social assiatmce to support h i s  
family. He livms in subsidfxed housing 
on the uest end of downtown Calgary, and 
buses to the inner-eity area of i2m 
Avenue to  siga-on f o r  any type of work. 

Informant #S - a Cree man who has semed prison sentences 
for manslaughter, aggravated assault, and break-and-enter is 

a perfect example of the segment of the Native population who 

straddlethe Native and urban cultures, fitting into neither: 

Al1 these values from different foster homes were 
confusing, so 1 had to take what was good and what 
made me feel good, and use t h e m  for myself because 
1 had a survival s k i l l .  1 was in that small 
outside circle of society. 
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The idea of selecting and interpreting cultural noms to 

advantage was also cited by Informant R33 who attributed much 

of the "crimen among Natives to those who he suggested were 

not properly schooled in their culture and therefore tended to 

make erroneous assumptions: 

The problem is a lot of our people arenft back into 
the traditions and customs the way the laws were, 
but they assume a lot of things. A lot of their 
assumptions are wrong. 

Informant #2 is a Blood woman in hes 40's 
who moved to Calgary from hor home 
resmrv. aftor a divorce. She attended 
univmrsity while being the sole supporter 
of two childron. This informant has 
lived in Calgary for  the past 12 pars, 
and has full-time omploymeat in her 
academic field . 1 came to know her 
saveral para prior to this resaarch 
becauso of our mutual work-relata4 
responsibilities. Bhe is now a 
granâmother of two. 

Befare proceeding with a discussion of the perceptions of 

property held by the uban Natives interviewed, 1 want first 

to reflect on comments made by Informant # 4 O ,  a Blackfoot 

lawyer and university professor. This informant spoke of the 

Euro-Canadian approach to justice; an approach that did not 

provide for the mitigation of guilt. A person is either 

deemed guilty or not guilty and mitigation is considered 
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second-, and only with respect to sentencing. By contrast, 

in the Native worldview, there is no act that is inherently 

wrong in its own right because it is the context that defines 

right or wrong. Commenting on the significance of context, 

this informant explained: . 

Context determines whatfs right and n o n g .  Thatfs 
where there is a very significant difference in 
thinking and there's a lot of expectations that 
ar ise  out of both types of thinking that miss each 
other when it cornes to picking people up, charging 
them, and coutt. Itfs that type of problem that 
leads to misunderstanding, and when that goes on 
long enough, things start to happen on a rebel l ious 
basis. You donft need much reason any more. 

Focusing specifically on this informant's comments, the next 

section wi11 examine those contextual factors which were 

offered by informants as influencing the assessment of a 

person's actions - and hence expectations for police 

intervention - in property-related matters. 
Interviews with informants concerning instances for which 

they had persona1 involvement - either as victims, accused 
persons, or the otherwise involved - revealed that asking for 

something fitst was always the expectation in Native cultural 

traditions. Closely connected to the expectation of asking 

however, was the issue of trust - trust that M e  person being 

asked will respect your need and comply w i t h  your request. 

Also intertwined w i t h  the notions of permission and trust was 

the corollary of reverse onus. By this 1 mean that, while you 



should recognize a personrs need and share what you have 

without having to be asked, if you are asked, you should 

provide based on the assumption that you would only be asked 

if it was felt you had enough for yourself and had sufficient 

excess to share. In an attempt to sort out this network of 

ideals, Informant #39, a Blackfoot Elder, explained the 

expectations surrounding the sharing of property: 

We share, providing people ask. We know that as 
long as what they take is put t o  good use, 
everything will corne back to us eventually. ... To 
the  Native, we look at material things as not too 
important. The important thing is losing your 
spirit. 

The issue of trust, as it manifests in the expectation of 

asking, surfaced regularly. Informant #39 spoke of the anger 

he felt when someone took something from him without asking. 

He spoke of how he called police when property disappeared 

without his being consulted because it helped to alleviate his 

feelings of betrayal at not being approached by the person in 

need or want: 

If 1 lose my television Irm going to search for 
that person and seek revenge. But, because there 
are police, 1 call them for prevention and 
prevention means many things. ICm going to call 
them because it lifts my feelings and 1 no longer 
f eel bad. 

Informant X35, a Blackfoot woman, shared similar feelings 



concerning people taking from her without asking: 

1 feel bad if someone steals from me. 1 feel 
degraded because whoever took it should have told 
me they wanted it. 

Informant #8 is a Plains C r e e  man in  h i s  
late 30's who is currently on parole i n  
Calgary, having been sentenced t o  10 
p a r s  for  manslaughter, aggravated 
assau l t  and a host of  propertft-related 
offences. A f t e r  the death of h i s  mother, 
he w a s  foatered i n  h i s  infancy t o  several 
non-Mative families i n  Calgary btsfore 
leaving t h e  l a s t  fos ter  home a t  age 14  to 
l i v e  on the  s traets .  H e  vas introduced 
t o  h i8  natural fathor i n  1974. I n  1976 
hi8  father  committad suicide, a t  which 
t h e  t h i s  infozmant m e t  h i8  esctended 
family fo r  the first t h e  a t  h i s  father's 
funeral. Informant #8 has a criminal 
record which spans h i s  en t i r e  adult  l i fe  
and numbers 6 1  convictions. He is an 
inner-city "roundsr" who spends h i s  t h e  
a t  the  Calgary Crban Project Society 
scanning the newspapers f o r  daytime work, 
and he raturas t o  the half-way house a+ 
night a s  per the  conditions of his  
parole. 

Another variable affecting the taking of property was the 

issue of how well you know the person you are taking from. 

mile interviews among informants revealed that W n ~ w i n g ~ ~  

someone was often used as a criterion for taking without 

asking, the determination of how well you *%now" someone was, 



in itself, a subjective assessment that often varied 

considerably between accused and their victims. Indeed, 

Itknowingw someone appeared to be the delineation made between 

borrowing and stealing. Informant RI5 spoke of how she was 

charged with theft for stealing $100. from another Native 

woman whom she twknewlt. When 1 inquired why she had not asked 

the woman, she replied "1 was scared she was going to Say no 

and 1 needed that money bad.lw What is critical to 

understanding is that although the accused woman felt she 

Iwkneww the other woman and was therefore borrowing as opposed 

to stealing, she did not know the victim sufficiently well 

that she could trust that the person would apply the same 

cultural rules as she was, and thereby loan her the money when 

she asked. The implications of this observation will be 

spelled out later in this chapter; however it is important to 

note that Natives in the city are not a homogeneous comtI~nity 

and, as such, their expectations for behavior vary along a 

continuum from the more traditional to the more acculturated 

to Euro-Canadian culture: a result that Informant $39 

attributed, in part, to the residential school system: 

In the residential school, you canrt help yourself 
to anything - it was stealing. But Native culture 
said, 'Itts ok to use, but return it. In this 
society you get punished, but in the Native way you 
get away with it, provided you return it. Those in 
trouble with the law have no teachings from the 
parents and they donr t know whatr s right and wrong. 
These children are what we cal1 #lest tribesr. 
They are the children of parents fram the 
residential schools who had their values and 



teachings taken away. 

1 aformant #IO i a  a Blackfoot Elder i n  h i s  
late 60's who has lived i n  Calgary most 
of bis adul t  life. W e  was a chronic 
alcoholic on h is  home reserve before he 
d r i f t ad  t o  Calgary and spent the  next 32 
years on skid row. ne spoke about 
matives and the criminal just ice system 
from a position of erperience, having 
been picked-up by police on many 
occasions fo r  public intoxication. T h i s  
informant has been @@dxyW for  over 15 
pars and cradi ts  the s p i r i t u a l  teachings 
f o r  h is  a b i l i t y  t o  have change6 the  
course of h i s  life. H e  lends h i s  
services - i n  any capacity he can - t o  
Natives i n  the inner-city. A f t e r  
reaching sobriety, he w a s  welcomed back 
t o  h i s  home reserve where he now l i v e s  
f u l l  the.  1 spoke w i t h  him sevaral  
times: a t  inner-city agamies frequented 
by Natives, t he  Priendship Centre, and 
o r  coffee a t  the  raseme. A s  he 
explained t o  me "we [Elders] a r e  l i k e  
stones pou walk over t o  a bet ter  l i fe .@@ 

Informant #13 spoke of taking $10. cash from a former 

roommate who had provided him with a place to stay overnight. 

When 1 asked why he had not asked for the money, he replied 

that the owner of the money was sleeping and that he needed 

the money to catch a bus out of tom. The victim, a non- 

Native man, reported the incident to police as a theft. When 

1 asked Informant #2 about this incident, she offered the 

following observation: 



Prabably his way of thinking was 'He knows me, 
hefll know that I took the money and that 1 will 
pay him back. ' 

In yet another situation, Informant #12 described how he 

was charged with theft for taking his girlfriendrs bicycle 

without asking. After having described to me how he was 

always taught to ask first, he qualified his actions by 

explaining what he saw as a difference between taking from 

someone you know as opposed to taking from someone you do not 

know : 

We were f ighting - 1 was in a bad situation. It 
was winter time and she locked me out. 1 would 
definitely be in a position of stealing if 1 didnrt 
know the person. 

As a matter of note, the victim refused to pursue the matter 

in court and the accused plead guilty because, in his words, 

"1 just wanted to get it over with." When 1 asked Informant 

#27 - a Native now working as a police officer - about the 
above incident, he replied: 

He8s basically a thief and he got charged with the 
appropriate charge. In the city you can8t really 
use that excuse of not having shelter or too cold. 
Therets lots of places he could have gone to. 1 
suppose he could have called the police or EMS 
[Emergency Medical Services] if he was that cold. 
I'm a little sceptical about his story. ... The 
court treats theft as an indictable offence, so 
hefs eligible for legal aid. 



This police officerfs comments concerning the accusedfs 

inaction in calling police or attending at nuplaces he could 

have gone ton for help, finds possible explanation in the 

reasons offered by Informants #7 and #9. Street informants 

spoke of a nhelpless Nativen stereotype which they believed 

mainstream society held of them and how this perceived 

perception prevented them from seeking help or asking for 

assistance. Another police officer (Informant #22) who has 

spent an entire career policing on reserves acknowledged the 

issue of nnborrowingw as it relates to nnknowing@u someone , even 
if they are known only as a casual acquaintance: 

1 think the biggest thing is the need. When they 
come to the city, they have very little money or 
sometimes they may even have been travelling with 
somebody and for one reason or another theytve been 
left in the city. If they know somebody and they 
go to that house for assistance, and if they canft 
get it, then thexe are cases when they leave they 
just take the property, feeling that person wonf t 
charge knowing them, and one day they'll get it 
back. ... 1 think we all, as police, have to really 
look at these things because the court system and 
facilities are overloaded. 

The issue of need was another schematic variable that 

infomants off ered as inf luencing how they would view someone 

taking property without first asking. Informant #39 made the 

distinction between stealing out of need and stealing out of 

want : 

A lot of people who are in trouble with the law, 



they do these things on impulse. If you take 
something - it strikes our eyes and we t ake  it - 
itrs dif f e r e n t  then ' I'm going t o  take an alann 
clock. There are two things - pre-planning and 
impulse. impulse is the here and now and planning 
is i n  a fu ture  t h e  and place. I f  you 
intent ional ly want to take something t h a t  belongs 
t o  someone else, that's thef t .  The o ther  is still 
theft, but it's not the same. Need would be par t  
of it. [emphasis added] 

During the  community validation process , Informant #3 5, 

another Blackfoot Elder, spoke of t he  re la t ionsh ip  between 

%eedI1 and c r  hue" : 

What do w e  c a l 1  'crimeg when people a r e  s ick  or  
they need something? Nearly everything is cal led  a 
crime now, but  f o r  m e ,  there are c e r t a i n  things 
t ha t  maybe you could Say ' c r i m e f ,  bu t  I would Say 
theygre doing t h i s  because psychologically theyrre  
rea l ly  bothered by something. Lot's of it [crime] 
is the  anger. The anger comes from anything - the 
Treaty, l i v i n g  below the poverty l i ne .  A l o t  of 
Native people f e e l  below the White person. 

Informant #20 a l s o  re la ted  the signif icance of "needI1 among 

those he knew of personally who had been i n  t rouble  with the  

law : 

I f v e  heard them Say, 'If the court  system met my 
needs , 1 wouldn' t have ta do the off ences anymore ' . 

Inf ornant /17, an inner-city O j ibway , distinguished 

between need and want, however h i s  example was unusual i n  t h a t  

he described s t ea l i ng  a s  a means to a r r e s t ,  through which h i s  



need for shelter was met: 

1 didnft do it [shoplifting] out of need. 1 did it 
to get what 1 want. 1 hadntt ate or slept for four 
days, so I got a place to stay for the night and 
when 1 got a court date, 1 #splitt. 

Informants R7 and #24 also spoke of getting arrested for 

stealing as a means by which winter "lodginggl could by 

secured. The issue of survival raised by Informants #3, #9, 

#17, and 824 represents an adaptive strategy regularly 

employed by those in situations of persistent need. 

Aside from the question of survival, Informant 84 also 

made the distinction between need and want as a determinant of 

theft. 1 will quote this informant at length because what she 

offered sheds light on several aspects of the issue of 

property generally : 

There is a different view of when a crime has 
occurred and theft has always been an issue. There 
is a different perception of when somebody steals 
something. In the Native community, they draw the 
line at when you take something. If you need it, 
then itf s not considered theft. If you take 
something and you donrt need it - youfre just 
taking it for greed or to be abusive or to try to 
get control - they are, in the Native community, 
considered a crime. In the traditional Native 
system when a person was charged with theft, then 
the Elders would expect that person to tell them 
why thathappened, and if the person told them that 
it was because they w e r e  hungry or there was a 
legitimate reason for that need, then it was 
actually a crime for the individual who lost the 
property not to give it to them for not recognizing 
there was a need. So therets a real difference and 
that attitude is very strong . . . if you have 



something in the Native community, it8s ok for you 
to borrow as long as you return it in good 
condition and youfre expected to have your stuff 
available. Itfs very, very different; very, very 
different ways of living and different attitudes 
towards where the boundaries are, The boundaries 
are not the same for Native people as they are for 
nonoNative people - theyfre not at all. [original 
emphasis ] 

Informant %5 provided a rough measure of "needn: 

When 1 go hunting, 1 may see f ive deer but 18m only 
going to shoot one deer because that's al1 1 can 
carry out and thatfs al1 1 need to feed my family. 

While "needW is always a reason for asking for something, 

informants spoke of sharing as a corollary to need. People 

are expected to share their belongings and, in the normal 

course of events, %eedm should not arise. As explained by 

Informant #37: 

If things are there, they are there for everybody 
to use, 1 don#t have exclusive use. We have a 
more collective perception of these items as 
opposed to the individualist idea where a person 
says 'That's miner. Some of these things we know 
have got us into trouble. 

Related to the issue of need however, is the question of 

taking only what you require so as not to deprive another 

person. While asking is always the expectation, those that 

breach this norm are expected to do so only to the extent that 

their needs are met and the needs of the individual who owns 



the property are not compromised. As Informant #4 explained: 

They would expect you to take only enough to get by 
with. Itrs when you take something thatrs 
excessive. If you took everything that the guy 
owned and left them destitute, that would be crime. 

Informant #35 offered a similar explanation stating: 

1 know people who would take something and then 
bring it back and Say 1 needed itr . But if 
someone took money, 1 would be alright with it as 
long as it wasn't there to pay a bill right now. 

Informant #6 i s  a Plains Cree woman who 
bas resided in Calgary for  the past 9 
years. Bhe moved to Calgary from her 
home seserve after divorcing an abusive 
alcoholic husband. This infomant is an 
aâmitted 20-year recovering alcebelic who 
holds full-time anplopent counselling 
Natives in similsr circumstances. 1 came 
to know her thxough her wotk-related 
activitias in Calgary's ianer-city. We 
met half a dozen times, both at ber place 
of employment and restauraats. 

Implicit in the notion of taking only what you need, is 

the notion of intended use .  If you need something urgently 

enough that you go ahead and take it without first asking, 

then it is expected that the item taken is being put to its 

intended use or that the amount of cash taken does not 

represent al1 that was there for the taking but only an amount 



sufficient 

explained 

manifested 
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to fulf il your immediate need. Informant #6 

the corollary of intended use and how it has 

in accounts like the following: 

Property, taking something, going into sontebody's 
home, that8s the nom. 1 live in the city of 
Calgary and 1 don8t lock my house. 1 figure 
theyrre going to break in if they w a n t  to get in 
bad enough, but the door is open. 1 f they want 
something I f v e  got, ok, it8s not that important to 
me. ... They cal1 us 'Indian giversf because, if 1 
give you something and a year later I Say Tould 
you give me that back?', the reason 18m asking is 
because yourre not using it. 1'11 give it to 
someone who needs it and will make use of it. 
Thatfs the Indian giving. Our concern is for each 
other over anything we am. 

The entire issue surrounding the taking of property 

without asking revealed contradictory thoughts among 

informants concerning the taking of money as opposed to the 

taking of property . As one can see in the following 

explanation offered by Informant #4, some informants made no 

distinction between money and property: 

Native people are very ptactical. They donrt get 
into complicated distinctions. They know you need 
money to move around - it would be no different. 
Itfs when you take something that's excessive - w e  
would expect you to take only enough to get by 
with. 

Informants #33 and #35 expressed similar sentiments, however 

Informants il and #27 d r e w  a distinction between stealing 

money and stealing property, as can be seen i n  an explanation 



affered by Informant %27 : 

If itrs taking what you need to survive, then itr s 
food. But if itfs stealing money, itr s different 
because you really donrt need it to survive. 

As can be seen from informant interviews, concepts of 

trust, reverse onus, knowing someone, need, sharing excess /no 

deprivation, and intended use, are al1 called into question 

and influence the context of taking without asking f irst. It 

has also been noted that there are three more or less distinct 

groups of Natives in the city, each practicing Native cultures 

and traditions to a greater or lesser extent. As such, there 

exist dif ferent depths of cultural understanding and tolerance 

between Natives when apparent breaches to cultural noms 

occur. Illustrative of this observation, Informant #21 - a 
Native police officer - explained what considerations are 
applied by a traditional Native in circumstances where 

protocols cannot be adhered to: 

If a Native person falls on a scale closer to 
mainstream [society], he realizes that itrs a 'no- 
nor - a theft - to just take something. Whereas, 
if hers traditional and therer s a need, the only 
way that traditional person would take something is 
if therers no one to ask and he was aware that the 
person has another one. He would use it because of 
the need at the the. A lot of times a traditional 
person wouldnft take money, but a lot of times 
another person, knowing that person is in need, 
would give them a gift of money. 

Informant #2l 



Informant #36 also commented on the moral struggle a 

traditional person would endure if he or she took something 

without asking first: 

Because people who need something, therefs that 
feeling of anxiety. 'No onefs here for me to ask 
and 1 need thisOf If nobody is there, the feeling 
is '1 really need this and 1 need to get going. 
In the cultural sense itfs a big deal and people 
donft take things as though itfs not a big deal. ... It is a serious matter to take things, it 
doesnft matter how removed you are front your 
community. This thing - the so called 'urban 
Indianf - is a myth. 

While the above examples serve to illustrate the ethical 

dilemma encountered by a traditional Native in situations of 

need and with no one ta ask, other inf onnants spoke of similar 

situations involving Natives less familiar with their cultural 

traditions: 

Therefs no locks on tipis or whatevers so it was 
understood never to meddle with other peoplefs 
stuff. The teaching was that if you wanted to do 
or borrow or whatever, you have to ask that you 
wanted to use certain things. In todayfs culture 
because wefve been influenced, people tend to make 
up their own rules. It8s a frame of mind again and 
a frame of upbringing and a frame of understanding 
the culture and traditions. It depends on the 
individual. 

Informant #33 

Similar thoughts were echoed by Informant #23: 



We try to steer our people back into getting more 
clarification in regards to our traditional value 
system, but not only in our traditional value 
system but in the mainstream value system. Native 
people need understanding of both value systems to 
be successful in todayfs world. It's taken a long 
time to have developed what we would term a reserve 
culture where people have forgotten what the 
traditions are. Therefs a long history of people 
who have been brought up in residential schools, 
losing parental skills, losing communication 
skills, where they neither have an understanding of 
traditional culture or value systems. We need a 
special understanding of the situation and 1 think 
once we start dealing with these matters 
appropriately, wefll see a huge decrease in Native 
crime as a social problem. Youfve got to learn 
your own value system before you understand 
another . 

Lying somewhere in between matters of property and 

persona1 offences, was an example of fered by Informant #5. 

This informant spoke of an incident during which he was 

stopped in the city for a driving infraction. When he was 

subsequently questioned, he was found to have a concealed 

weapon (knife) on his person. Realizing what he had done, he 

observed : 

1 spend a lot of t h e  hunting and maintaining a 
traditional lifestyle. A lot of different times 
Ifve gotten nervous because Irve gone hunting one 
day and al1 of a sudden If 11 be in the city and 
theref s my hunting knife. 1 thing 'Boy, if 1 get 
caught with mis. ' To me itt s not a weapon, it s a 
tool. A lot of times - situations like this - 
people get caught in. 

The different perceptions held by some Natives and police 

off icers concerning this type of incident becomes vivid in the 
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comnaents made by Informant 627 ,  a police officer who provided 

his  interpretation of this incident: 

1 would ask why is he concealinq it. 1 always 
carried mine outside my pants on my belt. 

When 1 asked another police officer who has worked both in 

Calgary and i n  a reserve setting about this particular 

example, he made the following observation: 

They're still living a culture even if they went to 
school in mainstream society or if they've worked 
outside the reserve. They still have their 
traditions locked ins ide of them and they still 
think in a different way and have different 
perceptions. 

Informant #2 1 

5.3 PERSONAL OFFENCES 

While context was a criterion in the determination of 

guilt i n  an instance of physical harm, there was little 

latitude extended by informants i n  matters of this nature. In 

fact, 1 will cite the only examples offered by informants 

where violence was considered justifiable. As explained by 

Informant #39: 

Touching another person is very sacred. W e  can 
only see the Creator in images of each other and in  



creation - the trees, the rivers, the mountains. 
Never hit another man [sic] because thatfs hitting 
the Creator. when 1 hurt another person, Ifm 
hurting me too. 

A Tsuu Tfina Elder also commented on the spiritual 

significance of striking another person, and h i s  was an 

example concerning the disciplining of a child: 

1 was in a ceremony and we were asking about a 
certain child matf s not listening. If it was 
something really bad and the child was warned over 
and over, either the grandparents or the parents 
would pray to the Creator 'This child you loaned me 
and I r m  raising is not listening so Ifm asking that 
1 be allowed to whip the child.' Those were the 
spiritual teaching of guidance and discipline. 

Inf armant #33 

As a point of observation, this was the only example 1 heard 

which referred to striking another person because of potential 

spiritual harm as opposed to potential physical harm. This 

Elder also related another incident with which he was 

familiar, in which a youth was struck by an Elder on a school 

bus because of actions that compromised the safety of all. 

Police were called, however charges were held in obeyance 

favouring a community resolution to the matter. Asked why he 

struck the youth instead of banning him from riding the school 

bus, the ttoffendingtt Elder replied that such an action would 

hurt the youthrs  chances of getting to school and receiving an 

education. The well-being of the boy and the safety of al1 



passengers remained the  prevailing concerns. 

While many of the  examples provided by informants 

pertained to  physical harm occurring during h i s to r i ca l  

instances of tribal defence, an example provided by Informant 

f39 describes how the  prohibition against  physical harm 

manifested during in ter - t r iba l  bat t les  when an enemy w a s  not 

posing an h e d i a t e  th rea t  t o  your own well-being: 

The old people Say, i n  bat t le  you touched your 
enemy with the cope s t i ck ,  he knows you have h i s  
s p i r i t .  You touch him in  ba t t l e  rather than 
k i l l i ng  h i m .  

The only other  example tha t  was provided concerning the  

i n f l i c t i n g  of physical harm, and which 1 previously alluded t o  

at the outset of t h i s  section, was what Informant #40 termed 

the  Iurbutr storytt. A s  he  explained, IvThat part  of t h e  s tory  - 
t he  'butr factor  - makes up part of the overa l l  contextual 

s e t t i ng  f o r  the  act committed by the  a c ~ u s e d . ~  If a person 

hanned another physically i n  order t o  prevent fu r ther  or  

potent ia l  h m  to a th i rd  individual a t  the hands of the  

other,  this was deemed justified and indeed the onus of 

responsibi l i ty  f o r  the  wrong-doing was sh i f t ed  t o  t h e  person 

i n i t i a t i n g  the  (original)  assault and not the person 

intervening . 
Aside from these isolated examples, physical violence was 

never condoned. Informant P l 6  spoke of instances of domestic 

violence he had personally experienced and how, because of 
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traditional patterns of resolution, they had resulted in 

sometimes tragic consequences: 

There is never any reason for violence unless it is 
for self-protection. But what happens - and itfs 
cultural - is, based on our clan system which were 
models of interdependence, if a man beat his wife, 
she would go to her brothers, f ather, or uncle, and 
they would get together and threaten to beat the 
husband. These had a tendency to escalate to 
almost gang-type violence with drive-by shootings 
even - theyrre feuds. 

Informant 525 - a correctional worker - provided a vivid 
example of how frequently this type of situation still occurs: 

One incident 1 remember was a family situation 
where the husband was slapping his wife around and 
the family said to the guy in here [ ja i l ]  'Yeu have 
to do something about this', so he went over to see 
his sister8s husband. There was a confrontation 
and the husband was stabbed and died. T h r e e  to 
f ive of the residents here have a similar story - a 
traditional situation avenged and ending up with a 
death. 

During the hearings before the First Nations 

International Court of Justice, an Onondaga Elder recounted a 

story of an Onondaga man who was sentenced to death for having 

repeatedly ignored commiunity warnings and continuing to beat 

his wife. The assaulter was qiven a death sentence which was 

carried out - at the request of the man sentenced - after he 
completed his trap-line. As this Elder related to the 

International Court: 



. two brothers of this man's [offender's] wife 
stepped forward and asked him if hef s ready. H e  
said 'Yes, 1% ready.' And with one swing of the 
hatchet he was dead. 

Although this example was an admittedly "old storygt, the 

spirit and intent of issues concerning persona1 violence 

remain. As a matter of observation, The Code of Of fences and 

Procedures of Justice for the Mohawk Nation at Akwesasne 

(19891 has a provision for banishment from the conmiunity to 

the hiro-Canadian justice system, of those responsible for 

physical harm to others. As explained by Informant f l 8 ,  I I W e  

wouldnFt want that person t o  live among us. We would banish 

them to the outside court system": a strategy that would 

achieve the same actual effect of removing the person from the 

community. Consistent with ideas articulated by Informants 

f33 and Ç37 however, this would likely only occur after 

attempts at healing proved unsuccessful. 

It is at this juncture that 1 would be remiss if 1 did 

not comment on the frequency with which reference to alcohol, 

drugs, and other intoxicants, came up when informants spoke of 

instances of both property and persona1 offences. Reference 

to intoxicants occurred in conversations withinformants under 

what 1 identif ied as three dominant themes: the prevalence of 

intoxicants in acts of violence; intoxication and the autonomy 

of the individual; and the perception of intoxicants as a need 

as opposed to a want. 1 w i l l  discuss each of these areas 

individually so as to preserve the nuances contained in 



informant accounts . 

Infomaat 815 is a Blackfoot woman in her 
40's whom 1 met in the i~er-city several 
years ago. After the death of her 
mother, she was fostereü to a White 
family in Calgary at age 3 and remained 
in that foster home until age 16. Duriag 
that eatire the, she vas sepazated from 
her four older siblings who remainad on 
the reserve but have also siacm driftad 
t o  the ianer-city arma. Thia informant 
left home to liv8 on the stxests of 
Calgary and aoon beaame an alcoholic. At 
age 32 she sought out the advice of 
Elders working in the inner-citp, 
reconnected with her culture, and bas not 
had a drink for almost 10 years. She 
lives in inner-citg subsidi8ed housing 
and supplements her social assistance by 
waitressing in downtown Calgarp. 

It is important to note that, while informants spoke of 

the close association between acts of %rimetg  and 

intoxicat ion,  intoxication was never used to justify the 

wrongful act. Informant 836 explains: 

You're either inebriated or you're not - therefs no 
difference. Behavior under the influence is no 
different that behavior not under the influence of 
alcohol. Because, whether youf re drunk or not, the 
behavior is still unacceptable. ... Alcohol has a 
way of loosening walls, and when those walls come 
down the emotions come out and often itOs against 
the system and not against the unfortunate person 
who happens to be physically present at that point 
in time. The violence should be against the system 
but we canft fight the system. Who is the system? 



Parenthetically, the observations made above concerning 

emotional frustration becoming manifest under the influence of 

intoxicants echoes the findings of Dr, Clare Brant, a Mohawk 

psychiatrist . Brant (1990:535) suggests that repressed 

hostility among Natives due to the ethic of emotional 

restraint, "often explodes into the open under the influence 

of alcoh01.~~ Informant %28 - a Cree man who has worked with 
Natives in the correctional system - also made reference to 

the role of alcohol in acts of violence: 

1 did court work for seven years and I never 
interviewed one Native man charged - indictable - 
that wasn't alcohol related. 

A second point that arose repeatedly was the need to 

respect the autonomy of the individual in matters of 

intoxication, When 1 asked Informant P36 about police 

intervention with Natives who are intoxicated, he acknowledged 

the need for ensuring an individualf s persona1 safety and 

well-being , however concerning the laying of charges for 

public intoxication, he had the following comment: 

A personfs behavior i s  not called into question, 
regardless of state, until they disturb 
relationships and relationships have different 
levels with regard to themselves and those around 
them. In that context, the police and what they 
perceive as their work in picking up that person 
are also at fault. Rather than restoring 
relationships, they are causing a disturbance in 
that relationship to the person they think is 
causing the disturbance. 
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When 1 asked a police officer with years of experience working 

in the Arrest Processing area of the Calgary Police Service, 

about people generally who are intoxicated in a public place, 

he explained that intoxicated persons lodged in police cells 

are charged, regardless of their behavior: 

Just about everybodyfs charged - we have no choice, 
Therefs nowhere to take them except Alpha House and 
they have a list - pages long - of people they 
won t accept . 

Informant R31 

When 1 asked this officer whether those picked up were 

arrested primarily as a result of a cornplaint, as opposed to 

an on-view situation, he replied ttItfs about 50-50", The 

facility (Alpha House) referred to by this informant is a 

short-term drop-in detoxification residence in downtown 

Calgary whose Native admissions in 1995/96 represented 31% of 

the total admissions to this facility (City of Calgary, 

1996:7). By contrast, another police officer who has worked 

during his career in both a reserve setting and Calgary 

explained the procedure for similar incidents of public 

intoxication in the reserve setting: 

What happens on the reserve is, if a person is 
drunk and bothersome then we would process them as 
drunk . But if a person was drunk and not 
bothersome, we wouldnft look at them the same way. 

Informant if21 



What can be seen from these explanations is that the nature of 

behavior while intoxicated is the relevant factor being 

applied to the laying of charges in the reserve setting. By 

contrast, the degree of intoxication - regardless of behavior 
- is the charging standard applied in the urban situation. 
The exception to this standard in the city, appears to occur 

only when there exists available and receptive alternative 

facilities that can accommodate an intoxicated person. 

A third theme that recurred in conversations concerning 

intoxicants was the role they fulfilled concerning issues of 

survival, as illustrated in the following comments made by 

informants. Informant 839, a Blackfoot Elder who had earlier 

made the distinction between stealing out of need versus want, 

applied this same distinction to alcohol dependence: 

. . . these people are coming to the city because 
they have nothing back home. The people on the 
street turn to alcohol, drugs, to replace their 
feelings. Sot they boost property for money to 
get booze. They explain why they steal - itrs 
survival. 1 had to drink to replace that feeling 
of incompetence. 1 had no money, so 1 had to steal. ... An alcoholic doesnft steal for shoes or a coat, 
they steal for rnoney. Where does an alcoholic go 
when he steals? He goes to the pawn shop to get 
the money. They will do anything to get alcohol. 

Informant 840, a Native educator, made a similar delineation 

but on the basis of legitimate need and perceived need: 

You could Say itf s [alcohol] a need for someone who 
wants to support their alcohol habit, drug habit. 



But whether we agree on the legitimacy of the need 
is another thing. 

Nevertheless, street people interviewed saw alcohol somewhat 

differently and in their accounts, it could not be separated 

from a survival %eedn : 

We donft tell our people alcohol is bad for them, 
because a lot of the t h e  it8s saved their life. 
They have only three choices - alcohol, drugs, or 
suicide - so we donrt tell them itfs bad. 

Informant #14 

For al1 the diversity of the Native sample, there was 

considerable convergence on a number of themes and modes of 

categorization of what Euro-Canadians cal1 lncrimell. When 

urban Natives spoke of the Euro-Canadian concept of lncrirne1l 

they overwhelmingly did so in the idiom of llmistake" because, 

as was explained during interviews, implicit in the word 

Inmistaken is the perception of something which can be fixed. 

Inf ormants f urther ârew a distinction between %i~takes~~ 

concerning an individual's property and wmistakesm against a 

person's physical well-being. Critical to the concept of 

wmistakell however, is that it was not used by informants to 

detract from the severity of a person's actions, but rather it 

was used to convey a possibility of healing. That is, it 
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provides for the consideration of persona1 relationships as 

they may influence conte*. 

In matters of physical hann, the only contextual variable 

relevant to an assessment of a person's actions was the 

element of prevention . Physical violence inf licted as a means 

of preventing further or potential h m ,  creates a situation 

of reverse onus in wrong-doing. The notion of lwmistakeN and 

the possibilities for healing implicit in the word remain, and 

favour its use over the word 'crimew. The specific wwmistakew 

however is still glossed by the actions which serve to define 

it (in Euro-Canadian terms), such as murder, assault, etc. 

While only little latitude was extended in assessments of 

%istakesww which resulted in physical harm to a person, the 

same was not observed concerning offences in relation to 

persona1 property. Issues of need, trust, the relationship 

between individuals (know) , intended use, the ethos of sharing 

excess - and its corollary of reverse onus - w e r e  al1 offered 

as factors relevant to the assessment of a personr s %istakeW . 
This chapter has revealed that Natives commonly apply the 

concept of w@mistakeww to occurrences that Euro-Canadians would 

frequently characterize as wkrimew: a distinction that resides 

with how the two world views31 go about achieving their 

respective justice: ( i) the hiro-Canadian criminal justice 

system emphasizing punishment, the Native worldview 

31 There exist many Native cultures, however authors are 
consistent in their reference to a "Native worldvieww (see: 
Sinclair, 1994a). 
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emphasiz ing reconciliation and healing ; ( ii) %ximem is 

characterized by intent or mens rea ,  whereas "mistakestl are 

assessed regardless of intent, and; (iii) in the Eure-Canadian 

criminal justice system mitigation occurs as part of the 

sentencing process, while in the Native worldview, context 

receives consideration as part of the guilt-determination 

process . 



Our Elders at that t h e  said they 
[Europeans] asked, What if our 
people want to get into your canoe 
or your people want to get into our 
boat? Thatfs going to occurOf The 
Elders said, 'There is going to be 
people with one foot in the canoe 
and one foot in the boat. That is a 
precarious position. At some point 
there is going to be a great wind 
and the boats will stretch apart, 
and those people will fa11 into this 
river, 

Chief Oren Lyons (1996) 
First Nations International Court of Justice 

This study has demonstrated that urban Natives view 

justice issues significantly differently from the Euro- 

Canadian This difference not simply discrepancy 

in their perspective or angle of view; rather it is an 

epistemological difference - a matter of fundamentally 

different schemas - of considerable magnitude- In this 

chapter, I consider the implications of this knowledge. Can 

two different schemas CO-exist in a system of justice, or is 

one doomed to give way to the other? 1 begin with a 

32 This is not meant to imply that the Euro-Canadian 
concept of crime is shared equally by al1 non-Native 
Canadians. Rather, it is a bureaucratie category; an official 
view of the criminal justice system to which police are 
socialized. 
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discussion of how a number of police officers reacted to a 

presentation of the cultural models of "crimew presented in 

Figure 6.1 and Figure 6.2. The provision for situational 

f lexibility in the determination of guilt, as provided by the 

models, appeared to be the primary area of concern. As is 

ref lected in the comments included, police off icers socialized 

in the Euro-Canadian criminal justice system viewed any degree 

of mitigation in the commission of crime as beyond the limits 

of their discretion and part of the sentencing process: 

A lot depends on the victim. If there's evidence 
to support a charge, we're going to lay that 
charge. If there's other reasons why it happened, 
they can te l l  it to the judge. Thatrs their 
lawyerfs job. 

Informant #32 

Being a police officer with what tools and powers 
we have to work with, we are rigid - we are rigid 
in our thinking. We have tunnel vision. W e  have 
the grounds to lay a charge, ne lay a charge, but 
we never go past that - we donrt try to understand. 
Maybe there are different reasons for this problem. 

Informant #21 

One police officer commented on the structural limitations 

imposed on discretion in seemingly straightforward instances 

of calls dispatched to police as one type of call, that are, 

upon police arrival, actually something else. He used the 

example of domestic assault to illustrate his point: 



Every domestic that we attend we have to put a 
report in on it, so you get a l o t  of police 
officers on the street saying to the District 
Sergeant to change the cal1 because they have the 
latitude to change it from a domestic to that 
something else. That way the street officer 
doesnft have to put a report in on every cal1 he 
goes to that may not be a domestic. 

Informant 

Police Informant #29 felt the problem was much larger than the 

policing function and commented: 

Therefs no solution that we as police can impose. 
It has to come from the goverment level. 

Informant 826, also a police officer, commented on the nature 

of of fences involving Natives that he had personally dealt 

with: 

Wefre spending a lot of tirne dealing with the minor 
stuff. 1 think we still need to take t h e  to find 
out where theyrre at and explain the system 
[criminal justice] to them. 

Recalling comments made by Infonnant #4O - a Native 
lawyer and educator - "context detennines whatfs right and 
wrongwt in Native cultural tradition. As such, very 

significantdifferences in expectations arise when it cornes t o  

police interventions involving Natives. As these expectations 

for intervention continue to miss each other, continued 

misunderstanding and frustration become theinevitable result. 
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A recent study by Native Counselling Services Alberta 

(1996 : 16) , hereafter cited as NCSA, revealed that 39% of their 
active files33 involved clients providing an address on 

either the Siksika, Tsuu TOina, or Stoney reserves. This 

statistic compares with 46% of the case files originating with 

Natives providing a Calgary address; the balance originating 

within other areas of Alberta or out of province, What makes 

these figures particularly compelling, is that 39% of the 

active case files came from three First Nations c~mmunities~~ 

with a combined on-reserve population of 7,091'~~ whereas 46% 

of al1 active cases originated from within the city Native 

population of 24,375. 36 In other words, Natives in the city 

providing an address from one of the three surrounding First 

Nations communities, are three times more likely t o  encounter 

the law than those providing a Calgary address. It is also 

worthy of mention, that of those Natives providing a Calgary 

address, the NCSA figures had no way of indicating an 

individualOs permanency in Calgary and therefore this figure 

must include those moving back and forth b e t w e e n  the city and 

the reserve, as well as integrated urban Natives. Native 

- -- 

33 Refers to wactivell files as of May 1996. 

34 T h e  three F i r s t  Nations communities are associated to 
four geographical reserves within the boundariss of Treaty 7. 

and N o r t h e r n  A f  f airs Canada, 

36 Statistics Canada, 1994. Figure used by Native 
Counselling Services Alberta refers to the Calgary (CMA) area 
as defined in Appendix 1. 
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Counselling Services Alberta (1996:16) concluded £rom their 

findings that "There should be research directed at 

discovering what problems exist that bring this group into 

conflict with the  la^.^* It was the intention of this research 

endeavor to make a contribution toward such a discovery 

process by f ocusing on the cognitive schemas within the Native 

community . 
The Native Counselling Services Alberta (1996) figures 

appear to support my infonnantsr observations that it is those 

less familiar with mainstream practices that seem more likely 

to encounter the law. This is not intended to imply however, 

that this group is not also the group in greater financial 

need, possibly precipitating a move from the reserve to pursue 

prospects for employment in the city. What 1 am suggesting 

however, is that having leftthe reserve setting for the city 

and then encountering unfamiliai. situations of need, the 

reserve-based Natives may be resorting to more traditional 

notions of resolving that need, and, in so doing, may be 

placing themselves in a position of potential conf lict with 

Euro-Canadian law. This is particularly accentuated when an 

accused and a victim hold different cultural expectations - be 
they intercultural differences or intracultural differences. 

Informant #26, a police officer, described what he saw as 

Natives with different layers of understanding concerning 

mainstream societal noms and expectations: 



Reserves close to the =ban settings, they 
understand the law as well as we do and better. 
Those more removed could have problems with it - 
they might not understand it [law] . I1d put it 
this way: If an individual is saying they don't 
understand this or that, Ifd be looking to see what 
kind of criminal record they have. Having said 
that however, there is a segment of the population 
that donft deal with the law that much and are 
afraid of it. Give people the benefit of the doubt 
and if theyfre pulling the wool over our eyes, 
theyfll get in trouble again. If we give that 
benefit of doubt, the trust will corne back. 

What needs to be mentioned concerning the thoughts expressed 

above however, is it cannot be assumed that just because a 

reserve is in close proximity to an urban centre that those 

residing on the reserve have had equal exposure and experience 

in the urban setting. Interviews with informants, and in 

particular the examples provided in Chapter 5, suggest, in 

fact, quite the opposite. 

An analysis of Calgary Police Service occurrence report 

data by this researcher revealed that during 1995 and 1996 

Natives in Calgary were charged, in some criminal categories, 

over three times more frequently than their representaéion in 

the Calgary population. As a somewhat inevitable consequence, 

these figures translated to Natives comprising over one third 

of the adult admissions to Alberta Correctional Centres during 

these same years (readers are referred to Tables 4.13 and 4.16 

from which these observations are drawn) . 
Another observation arising as a result of Calgary Police 

Service data, was the over-involvement with the criminal 
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justice system of Natives in the 15-29 year age range. Table 

4 . 2  provides the age distribution of the Native population in 

Calgary; Figures 4.6 through 4.21 provide the age distribution 

of Natives in Calgary charged criminally during 1991, 1993, 

and 1995. Informants 8 2 ,  #4, and #39 al1 cited the 

residential school experience as a primary reason for  Native 

over-involvement w i t h  the criminal justice system. The 

explanation off ered by these inf ormants is certainly 

consistent with the age range of those who have been observed 

to be over-represented by criminal charges i n  Calgary during 

the years noted (see: Cattarinich (1997)). 

huther analysis of Calgary Police Service occurrence 

report data on the basis of individual criminal offence-type 

for the years 1991, 1993, and 1995, revealed that theft  

r e l a t e d  charges accounted for fully one third of al1 the 

criminal charges laid against Natives in Calgary, and property 

off ences together represented approximately 4 O% of al1 the 

criminal charges laid. Readers are referred t o  Figures 4 . 3 ,  

4 . 4 ,  and 4 . 5 .  

6 . 1 A CULTURAL MODEL OF II CRIMEîî AMONG URBAN NATïVES 

The document has served to highlight both sources of, 

and evidence for, misunderstanding between Natives and the 

prevailing criminal justice system. By overwhelming numbers , 
studies have underscored a serious failure on the part of the 



justice system to deal with Native people; this study has 

revealed that this is, in  part, due to the application of a 

different set of wfactsm to matters of "crimew, perhaps the 

most significant of which mise from the Native emphasis on 

context as it influences the notion of gu i l t .  In contrast to 

the Euro-Canadian justice system which demands a plea of 

I1guiltyN or "net guiltywl, the Nativc schema of guilt is 

mitigated through the llfbut' story". And, while, as w e  have 

seen,  the IIf but' storyI1 can manifest itself in any type of 

situation, nowhere is its application more relationally- 

constructed than in matters of property offences. 

This study has revealed that Natives commonly apply the 

concept of wmistakewt to occurrences that Euro-Canadians would 

frequently characterize as 8@crime1g. And, while both the 

Native and Euro-Canadian systems of justice strive to reflect 

their respective definitions of balance, the two systems 

operate by different and, indeed, contradictory "legal 

principlesw. As captured i n  the words of Leroy Little Bear of 

the Blood Nation, and a judge at the F i r s t  Nations 

International Court of Justice (1996:161-62): 

First Nations' law ways are legal principles. And, 
as legal principles, have no strict rules. We have 
our broad and general legal principles of sharing, 
respect, non-interference, relationships, and 
giving context; contextualizing that there is no 
absolute right or wrong. Without a context for 
actions, they cannot be judged. 
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The most signif icant contribution which 1 believe arises 

out of this research is that it has revealed specific 

interpretive guidelines, or fllegal principlesn , which serve to 
delimit the context through which Native cultural concepts of 

mlcrimefl are assessed. In matters of property, actions are 

assessed on the basis of delineating between need and want;  if 

need is the motivation behind an individual's actions, then 

additional conventions are applied and assessed in sequence. 

Responsibility for your actions and respect for others, remain 

the overarching Native values by which actions are assessed; 

however other cultural values emphasizing sharing and trust 

become manifest in an assessment of the actions of both the 

offender and the victim. While informants were highly 

consistent in stating that a person should always ask for what 

they may legitimately need, this research revealed that issues 

relating to varying degrees of cultural awareness among urban 

Natives, mistrust, unfamiliar urban surroundings, and low 

self-esteem, al1 influenced this protocol. 

Sharing as a cultural value was seen to be a two-way 

street which carries with it the corollary of reverse onus. 

Taking without asking or without permission is wrong, but no 

more so than refusing to share when in a position of excess or 

sufficiency. Similarly, in order to ensure that taking 

without asking will not result in persona1 hardship to the 

source, taking should be limited to those with whom one has 

some relationship of kith or kinship (know), and who you know 



that by your asking, or taking, you will not be creating a 

situation of hardship. Informants who had been in trouble 

with the law admitted that this was frequently an assessment 

based on the visible affluence of a victim, coupled with a 

resentment of what they perceived as greed and the hoarding of 

property . 
Variability among urban Natives in the practice of 

traditional values was cited by both victims and offenders as 

contributing to instances of careless mistake and considered 

mistake: a terminological distinction 1 have applied to the 

implicit categories that emerged out of lengthy discourse w i t h  

informants. 37 Careless mistakes emanate from an incomplete 

awareness and consideration of Native cultural values as 

expressed through interpretive guidelines (sharing, knowing 

the person, intended use). By contrast, considered mistakes 

emanate from a complete awareness and consideration of Native 

cultural values and associated interpretive guidelines, 

however are mitigated by an immediate need and issues of 

persona1 responsibility (reverse onus, trust) attributable to 

the victim. During interviews, inf ormants who were 

responsible for what 1 have termed considered mistakes 

admitted to acting out of urgency and without asking. In 

37 Reference to instances of careless, considered, and 
honest "mistakesW are terms 1 have applied to the 
constellations of interpretive guidelines described by 
informants. An offender's awareness of Native cultural values 
was the criterion applied by informants in their assessment of 
wmistakesw. 
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turn, such actions were received as a personal insult by 

victims who commented on how they complained to police more 

out of a sense  of persona1 hurt rather than personal loss. To 

take without asking is considered analogous to an admission by 

the offender that they did not trust that the victim would 

recognize their need and share accordingly. ~ronically, this 

was also the rationale provided by offenders. 

Another interptetive guidelins which factored into the 

Native cultural mode1 of property %rimett was the notion of 

intended use. A sense of persona1 responsibility and respect 

for an owner who has provided access to a commodity, 

necessitated that the item taken be used to fulfil the 

identified need. mile some informants made a case for any 

item and its inherent pawn value as fulfilling a drug or 

alcohol addiction need, this was not a view supportad by 

Elders, and indeed was perceived as a lack of respect for 

others, their property, and theit cultural values. 

ttMistakestt committed against the person were assessed 

solely on the basis of the inherent risk posed to persona1 

well-being. If a physical act was undertaken to prevent any, 

or futher, physical harm to another individual, then it was 

deemed justifiable and the onus of responsibility was shifted 

to the perpetrator, not the intervener. 

In al1 instances of Nmistakett - person or property - the 
legitimacy of the "mistakeN should be assessed by an 

examination of the connection between an off ender ' s Native 
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cultural understanding and how that understanding has 

manif ested in their actions. Using this measure of 

responsibility, property mlmistakesuw can be further classif ied 

accordingto whether they represent instances of intercultural 

misunderstanding resulting in honest mistakes, for example, a 

concealed knif e being def ined as a weapon by Euro-Canadian law 

or being thought of as a tool by the Native carrying it; 

careless mistakes attributable to %arginalww Natives with an 

apparent lack of a functional understanding of both Native and 

Euro-Canadian cultures thereby misinterpreting aspects of 

both; or considered mistakes attributable to those Natives 

with an awareness of Native cultural values but whose actions 

emanate from issues of imediate need, reverse onus, and 

trust, and thereby override traditional protocols. Informants 

also described fully integrated urban Natives who resided in 

the city for extended periods of time, held steady employment, 

and would rarely be involved in ttcrimelw. This group of urban 

Natives would fit, by overwhelming majority, into a category 

of no mistake. Models depicting the interrelationship among 

the types of t9nistakes1w identified from informant interviews, 

and the interpretive guidelines for delineating each, are 

presented in Figures 6.1 and 6.2. The schematic models depict 

the interrelationship among the interpretive guidelines that 

reinforce Native cultural values and which must be considered 

in matters of offences against property or person. The models 

are presented from the position of ego who is either aware or 
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unaware/l ess aware of Native cultural values and theref ore 

makes a mmistake'l. 

During interviews with informants the concept of Ivcrimew 

emerged as the notion of %tistake", but it did so accompanied 

by salient features which, while introduced by individual 

inf ormants , recurred with regularity across inf ormants. What 

resulted, was an intqretation of lvcrimeIv that was highly 

schematic in that it left unspecif ied a number of variances 

which could be filled in by the addition of contextual 

information. A schema therefore evolved from the 

organized framework or constellation of salient features 

provided by inf ormants8 def initions of I1crimew. Because 

schemas emerge from what Bloch (1992) has described as 

wconnectionist" thinking, they activate clusters of features 

from many domain-relevant networks. In this study, an 

emerging t h e m e  during discussions of the Native concept of 

I1crimen was that of balance. In turn, balance was achieved 

when harmony - as manifested through the Native values 

respect, trust, sharing and caring - was restored. In other 

words, Vrimel@ - as an instance of IImi~take~~ - upset balance, 
which could only be regained once harmony was restored. When 

informants spoke of ncrimeu then, they did so in the context 

of Native values which found expression in the constellation 

of the features, or interpretive guidelines, presented in the 

schematic cultural models . 
By conceiving of ncrimeqf as an instance of wmistaken, we 
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are provided with an opportunity to assess lnmistakesw in light 

of existing relationships, while still being provided with a 

mechanism for distinguishing between types of 9nistaken1. The 

models presented, provide the Euro-Canadian criminal justice 

system with an opportunity to identify where a problem exists 

- as an instance of honest mistake, considered mistake, 

careless mistake, or as a %tistakenv motivated by want or h a m .  

The value of such models lies with the ability to isolate the 

specific nature of a lnmistaken, and, implicit in the notion of 

%nistakeN, remedy can then be specifically applied. 

6.2 RESEARCH CONTRIBUTIONS 

The writer does not suggest that it would be feasible - 
or even desirable - to attempt to implement the research 
findings en masse. However, the findings do provide a frame 

of reference from which to consider the interpretations 

applied to instances of Euro-Canadian "crimew by people who 

are indubitably Native. While many of the traditional 

considerations for the establishing of context are rooted in 

a society and t h e  that gave rise to them - and may today 
prove unacceptable to a nmodernnl society - it is necessary to 
emphasize that there nevertheless exist many examples within 

current criminal justice initiatives that suggest a l'harmonyw 

between the existing criminal justice system and Native 

justice traditions. Native community involvement in 



sentencinq decisions ; local Native community involvement in 

both developing and supervising the terms of community service 

orders, probation, and parole; the development and 

administration of court diversion programs for both young 

of fenders and adult off enders ; a plethora of community 

restorative justice initiatives designed to avoid the laying 

of criminal charges by reconciling offenders with their 

victims - a movement that has corne to be called 'lalternative 
dispute resolutiontl; and the recognition of traditional 

k n o w l e ~ i ~ e ~ ~  in official goverment policy - a type of 

initiative that involves Elders providing advice on what 

Native words should be used to describe Euro-Canadian concepts 

in areas such as governance and law (see: Royal Commission on 

Aboriginal Peoples, l996d: 129-32) - al1 represent the most 
obvious examples of areas where Native justice traditions and 

contemporary criminal justice procedures would appear to be 

moving "towards balance". These are also areas of justice 

reform where the contributions made by this study could find 

accommodation. 

While Canadian statute interpretation has of recent years 

reaffirmed an Aboriginal right to self-government, the right 

38 The Royal Commission on Aboriginal Peoples (199 6d: 117) 
defines "traditional kn~wledge~~ as "a world view, organizing 
principles  of life, laws of behaviour, and a knowledge of the 
sciences, f rom archaeology to zoology, f ramed and presented in 
a unique way through the power of the spoken word. The spoken 
wotd, itself a gift of the Creator preserved by the Elders, is 
the fabric out of which the pattern of the culture is 
f ashioned. 
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to establish Aboriginal justice systems with criminal law- 

making abilities as part of that inherent right, continues to 

be debated (Royal Commission on Aboriginal Peoples, 199 6a: 232- 

38). Indeed, the relationship between the federal 

responsibility of criminal law-making power and the right of 

Aboriginal governments to pass laws, raises the broader issue 

of legal pluralism in Canada. As Mandamin (1993:295-99; cf. 

Schwartz, 1990) has argued, the implementation and 

jurisdiction of any Native justice initiatives may be invoked 

in several ways, but must consider the legal status 

(Aboriginal/non-Aboriginal) of the accused, the legal status 

of the victim, the legal choices made by the accused, the 

territory in which the offence is committed, and the 

jurisdictional nature of the off ence committed. Undoubtedly, 

these "conflict of lawsw issues will arise both in instances 

where the victim and accused are Native, and in situations 

where one party is Native and the other non-Native. While the 

manner in which these legal issues may be resolved is beyond 

the scope of this research endeavor and evidently much too 

early for legal speculation, both the Indigenous Bar 

Association of Canada (1991) and the Royal Commission on 

Aboriginal Peoples (1996a) have passed comment on the 

necessity of revamping the Criminal Code so as to incorporate 

Aboriginal values. The quest for reform in the realm of 

criminal law has, as explained by the Royal Commission on 

Aboriginal Peoples, its origins in cultural issues: 



Addressing first the function of the Criminal Code - defining what behaviour is viewed as wrong or 
blameworthy so as to justify sanctions by the 
authorities - there is a strong argument that the 
criminal law plays a critical role in defining the 
values that reflect the distinctive features of any 
society (1996:236). ... The process of considering 
the need for more culturally appropriate criminal 
laws for Aboriginal people will focus attention on 
precisely what parts of the existing Code are 
inconsistent with fundamental Aboriginal values, 
what acts or omissions not in the Code should be 
embodied in aboriginal legis lation, and what 
procedures and sanctions are needed to reflect 
Aboriginal values and approaches to dealing with 
criminal behaviour (1996:248). 

As the legal debates continue to rage over issues of 

Aboriginal inherent right and federal goverment jurisdiction 

in the area of criminal law-making, the proliferation cf 

contemporary criminal justice initiatives "borrowednn from 

Native justice traditions suggests that the findings of this 

study can make a contribution to these initiatives until such 

time as @#conceptual and constitutional spaceIn (Royal 

Commission on Aboriginal Peoples, 1996a) within the Canadian 

constitutional framework is created. The need for such 

initiatives is accentuated by data from the Task Force on the 

Criminal ~ustice System and its Impact on the Indian and Metis 

People of Alberta (1991) which revealed that 60% of 

incarcerated Aboriginals in Alberta gave an urban centre as 

their home address. 

Although this research was primarily conducted in 

Calgary, with follow-up activity throughout the Southern 

Alberta region, the consistency with which "Native cultural 
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ethics and rules of behaviourtt have been repeatedly cited in 

the literature (James, 1979 ; Couture, 1978, 1985 ; Medicine, 

1983 ; Brant, 1990; Sinclair, 1994a) , and a related observation 
by Nungak (1993:44) advocating a "basic assumption that there 

is a degree to which certain key Aboriginal values can be 

universalizedto be representative of most Aboriginal cultures 

in North Americaqt , suggests that the findings of this study 
can be extrapolated beyond Calgary to other urban centres 

across Canada. 

In addition to geographical extrapolation, researchers 

have been consistent in reporting an awareness of the need to 

develop delivery models f ree of Imtoo much white thinkingmm 

(Niezen, 1993 : 246) in the realm of social services (Niezen, 

1993 ; RCAP, 1996d) , education (RCAP, 1996d) , medical services 
(OrNeil, Koolage t Kaufert, 1988; RCAP, 1996d) and law (RCAP, 

1996d) . The administration of social services is a 

particularly relevant field for the contributions to be made 

by this research, because they too can be viewed as 

"enf orcementtt agencies . Similar to what has been discussed 

throughout this study in the realm of criminal justice, laws 

enforced by social services that do not accord with local 

traditions, also risk alienation and a lack of public CO- 

operation while continuing to consume tirne, energy and 

resources (cf. Niezen, 1993). 

The literature informed by cognitive anthropology 

represents a %ew8I view of culture as shared knowledge - not 
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merely a people's customs and t radi t ions ,  but what they must 

know i n  order t o  in te rpre t  experience and act appropriately. 

Consistent w i t h  this view, a cu l tu ra l  model represents a 

presupposed model of the world that is widely shared by those 

w i t h  similar cu l tu ra l  backgrounds and has an enormous 

influence on t h e i r  understanding. The model is conceptual in  

the sense tha t  it is concerned w i t h  the representation of the 

knowledge needed t o  function within a cul ture;  its u t i l i t y  

lies with its a b i l i t y  t o  serve as an ethnographie bridge that 

can make sense out  of any number of s i tuat ions.  The pursuit 

of a conceptual paradigm informed by the  literature i n  

cognitive anthropology, provided a means through which it was 

possible t o  gain an analyt ical  purchase on the more of less 

codified conventions that order Native perceptions of an ac t  

a s  a tfcrimelt o r  llmistakem. A basic s t rength of conducting a 

conceptual analysis ,  is t h a t  it permits a simultaneous view of 

a soc i a l  system a s  a whole, as w e l l  as the re la t ions  that 

impact on tha t  s o c i a l  system. By having revealed interpret ive 

guidelines t h a t  a r e  applied i n  the  Native assessment of an ac t  

as an instance of lamistakew, w e  can trace the way i n  which 

decisions are derived; represent Native s t r a t eg i e s  for  

mitigation; and ident i fy  through both the decision-making and 

mitigation processes, remedy t o  the  spec i f i c  problem. 

I f  we a re  s incere  i n  our desire t o  move towards I1bridging 

the cu l tu ra l  divide" (Royal Commission on Aboriginal Peoples, 



1996a) with Natives in the realm of criminal justice, aniong 

other realms, then it is hoped this research will have made an 

incremental contribution ggtowards balancegq between the Euro- 

Canadian and Native systems of justice. With this thought in 

mind, the Sad consequences of those Natives who continue to 

straddle cultures - with one foot in a canoe and one foot in 
a boat (see: Epigraph, Chapter 6) - may never be expressed 
more coherently than they were by Informant # 5 :  

We gave up our responsibility for policing, quit 
administering our laws and gave it to someone else, 
but that was wrong. If we keep denying our 
responsibility, then we may as well keep going dom 
that same road and loading the jails. Perhaps the 
system everyone is working under today isngt the 
one that's going to work in the future. 
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Aboriginal : In the Constitution Act. 1982, the "Aboriginal 
peoples of Canadan includes the Indian, Inuit, 
and Metis. The terms indigenous and Native 
are commonly applied and share the same broad 
meaning . 

Band : An Indian community who share a common 
interest in land and whose historical 
connection to that land is defined by the 
federal government. 

A Native person who has gained wisdom from 
life and uses it to teach other community 
members. The designation of Elder is based on 
wisdom, not age, although t is generally 
acknowledged that the wisdom of life is 
acquired along life's journey. 

First Nation: A term which is applied to bands and their 
local governing Chief and Council. 

Indian: A rregistered or status Indian is a person who 
is recorded as an Indian on the Indian 
Register pursuant to the Indian A c t .  

A treaty Indian is a member of, or can prove 
descendance from, a band that signed a treaty 
with the federal government. 

A Bill C-31 Indian is a person who has 
regained registered status through the 1985 
Bill (2-31 amendment to the Indian A c t ,  and may 
or may not have gained membership in a band. 

Treaty 7: Included within the Treaty 7 area are five 
First Nations : Kainai (h) (Blood) , Peigan 
(Piikuni) , biksika (Blackfoot) , Stoney 
(Nakoda) , Tsuu T'ha (Sarcee) . The bolded 
name represents the terminology currently 
being used by the respective Band Councils. 



GLOSSARY TO CHAPTER 4 

Accused : 

Cenaua (C8D) : 

Census (CMA) : 

Chargas : 

Criminal: 

A person responsible for any number of 
off ences relating to a single 
occurrence/incident. 

A Census Subdivision refers to the general 
term applied ta municipalities (as detennined 
by provincial Iegislation) or their 
equivalent, eq., Calgary, Indian reserves. 

A Census Metropolitan Area refers to a large 
urban area having a population of at least 
100,000 together with adjacent urban areas and 
the rural areas in between. 

Refers to the number of criminal offences 
attributable to, and laid against, an accused 
as a result of a single occurrence/incident. 

Calgary Police Service criminal off ence data 
includes offences which contravene either the 
Criminal Code, or the other federal statutes 
contained within its consolidation that create 
cr iminal off ences. Among the more 
significant are the Narcotic Control Act and 
the Food and Druas Act. 

An r t tack  against  person is a comprehensive 
category which includes assault, robbery, sex 
off ences, violence39, 

An attrck rga ins t  propert~ is a cornprehensive 
category which includes break and enter, 
fraud, possession stolen property, theft. 

The drug category includes charges laid under 
the PJarcotic Contxol Act and the Food and Drug 
m. 

39 This category also includes the offences "assault with 
weapontl, tlassault causing bodily harmi1, "aggravated assault" . 
They have been coded as violence in a manner consistent with 
the Canadian Police Information Cornputer (CPIC). 



Othes Criminal Code is a comprehensive 
category which includes charges resulting f rom 
offences against the administration of justice 
or court, driving offences, prostitution, 
weapons . 

IIow Income: A low income cut-off represents the amount of 
income required for the "necessities of lifem 
(al1 other income is consideted disposable) . 
The low income figure varies according to the 
s i z e  of the f amily unit, geographical location 
and yearly cost of l iving adjustments. 



Informant ~nformant Description 
mamber 

Male Native (Crow) 
Female Native (Kainai) 
Male Native (Cree) 
Female Native (Siksika) 
Male Native (Peigan) 
Female Native (Cree) 
Male Native (Cree) 
Male Native (Cree) 
Male Native (Cree) 
Male Native (Peigan) 
Male Native (Siksika) 
Male Native (O j ibway) 
Male Native (Cree) 
Female Native (Kainai) 
Female Native (Siksika] 
Male Native (Kainai) 
Male Native (O j ibway) 
Female Native (Mohawk) 
Male Native (Oj ibway) 
Male Native (Stoney) 
Police officer 
Police officer 
Correctional officer 
Police officer 
Correctional officer 
Police officer 
Police officer 
Correctional officer 
Police officer 
Police officer 
Police officer 
Police officer 
Elder (Tsuu T h a )  
Elder (Peigan) 
Elder (Peigan) 
Elder (Cree) 
Elder (Kainai) 
Elder (Cree) 
Elder (Siksika) 
Elder (Kainai) 
Elder (Tsuu T ' ina) 
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