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Abstract 

What are the legal and social benefits of land surveys on Indian Reserves, pursuant to 

federal legislation9 The cadastral reform literature reveals many unsubstantiated assertions 

about surveys, and suggests that benefits are a function of custom. Although there is little 

information about surveying on reserves, a prerequisite for US Indian lands governance is 

an effective land management system. Thesis methodology combined interviews with case 

studies. Interviews with 19 Land Managers showed that surveys provide reliable 

descriptions, and that surveying should be done by Band members. Surveys at the Nicola-

Mameet reserve have the potential to clarify the extent of land claimed by heirs. At 

Siksika Nation, surveys were found to be useful in marketing leasehold land. Surveys 

supported land use planning at Mnjikaning First Nation. The findings confirmed that 

surveys are necessary for effective land management; that modifications to existing 

practice are warranted; and that researching land issues on reserves can be problematic. 
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ONE: I N T R O D U C T I O N 

Land administration on Indian Reserves (IR) in Canada is the meeting place of 

state-sponsored systems and local or customary means of managing land. The property 

rights systems under study, which include land survey and land registration, are one 

component of internal First Nations (FN) governance. The way in which Native peoples 

govern their dealings with land in general is the product of a combination of British and 

Aboriginal cultural approaches to land. These approaches in turn are rooted in contrasting 

views of the relationship between people and the environment, and the rights and 

responsibilities inherent in that relationship (Canada, 1996a: v. 2, c. 3, s. 3.2). As much as 

a practical examination of the usefulness of land survey and registration on reserves, this 

study explores the cultural appropriateness of these systems in the context of Indian 

Reserves. 

A visit by a non-Native person to an Indian Reserve has the potential, on a 

personal level, to give a new perspective on the colonial experience. As Wallace Fox 

noted in Commissioners' Report (1992: 1), "We must live in the white man's world. We 

can never go back and live the way our ancestors lived. But the values and beliefs - we 

can hang on to them. Believe in that; practise that." In the realm of public affairs, 

although reserves are run by rules that are distinct from those in non-Native cities and 

towns elsewhere in Canada, they are faced by many of the same challenges of governance. 

The exposure to the ways of doing things, for example, in the administration of land, may 

prompt some questions as to the nature of the systems, both formal and informal, which 

govern human affairs on a reserve, and the similarities and differences. The first similarity 

lies in the official understanding of rights and responsibilities in relation to land. It is 

similar to that found in any other part of the realm that is subject to an administrative 

tradition which originates in Britain. The English land law which forms the basis for that 

of the West Indies, Australia and New Zealand is at the basis of the Canadian system 

(Simpson, 1976: 25). Indeed, the official concepts of public administration and state 

control in matters of land registration on reserves, unless arranged specifically with the 
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federal government to be otherwise, are closely related to those in any other part of the 

Canadian state. 

On Indian Reserves, unique systems of land tenure also obtain. Where special 

arrangements are made, the official system provided by the Indian Act is not fully 

implemented and the Band allots land based on customary practice. Under such an 

arrangement, allocations of land will be made outside of section 20 of the Indian Act for 

issuing Certificates of Possession. Rather, the informal distribution of rights in land is at 

the pleasure of the Band Council without the formal grant of a certificate of possession 

(McEwen, 1992: 333 and Ballantyne & Dobbin, 2001: 25). The prevalence of either the 

formal or informal means of land administration depends on its usefulness in dealing with 

day-to-day realities. 

Another distinction between the land holding culture on- and off-reserve is in the 

nature of the concepts of ownership and, in particular, the notion of property as either an 

individually- or communally-owned resource. In characterizing Native title, Little Bear 

(1976: 262) put it thus: "Ownership does not rest in any one individual, but belongs to the 

tribe as a whole, as an entity. The land belongs not only to people presently living, but it 

belongs to past generations." These ideas appear to be removed from the concept of 

individual rights in land. It is tempting but incorrect to contrast land holding in Native 

traditions and the common law tradition as rooted exclusively in collective and individual 

rights, respectively. In fact, both types of institutions contain individual and group rights 

in land. One need only look to the public good motivation present in conservation trusts 

as applied in British Columbia's 

The existing land management system incorporates land survey as part of the 

officially-sanctioned means of dealing with land. The research question of this thesis is: 

What benefits do land surveys provide in land management on Indian Reserves? This 

question, although quite narrowly focused, is relevant in light of the monumental work of 

the Royal Commission on Aboriginal Peoples (RCAP). RCAP identified issues of 

Aboriginal life in Canada which need to be addressed urgently to ensure the progress of 

Aboriginal peoples. Among the land-related issues which it highlighted were the 
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problematic nature of the federal government's management of Indian lands and the 

resulting significant impact on economic conditions on reserves. "Many Bands complain 

that the high degree of federal control over their land use decisions is preventing them 

from taking advantage of commercial and development opportunities in the modern 

Canadian economy" (Canada, 1996a: v. 1, c. 9, s. 9.1). Under section 20 of the Indian 

Act, for example, the Minister of Indian Affiars, and not the Chief of a Band, is the official 

who issues a Certificate of Possession to an individual Band member. 

Scholarship into the benefits of land survey and registration on Indian Reserves in 

Canada is limited. McEwen (1992) noted the contribution of these systems to "the 

progress and self-sufficiency of Indian and other aboriginal peoples in Canada" and the 

need for standards to ensure minimum legal and technical requirements for land survey. 

Ballantyne and Dobbin (2000) proposed a range of land survey and registration options 

for Aboriginal groups. This thesis builds upon this previous work by viewing land surveys 

as an underpinning of First Nation governance systems and by consulting a wide range of 

users of survey and registration systems about the effectiveness of these systems. 

This is not to say that the effects of surveys are universally beneficial, or that 

surveys and modern land management approaches provide the sole means of securing 

benefits. Customary Native institutions of managing land and resources undoubtedly 

perform equivalent roles in their particular contexts. This was true in times past and at 

present, as in the case of customary means of allocating land to Band members. As well, 

surveys do not provide benefits in a void. They are part of a constellation of land 

management efforts which includes land registration, land use planning, tax assessment, 

and facilities management, to name just a few. However, limiting this thesis to the social 

and legal benefits of surveys - and, to a certain extent, of land registration as a necessary 

conjugate operation - is more a function of my background and expertise than a statement 

on the worth of these other tools. 

Benefits may be perceived in several dimensions This thesis recognizes, for 

instance, benefits occurring to official land managers as well as to individuals; to DIAND, 

Band Councils, and individual Indians; and as accruing to Indians as well as to non-
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Indians. In this thesis, benefits are measured primarily in terms of the perception of 

benefits by those interviewed. Their basis for so reporting would be as specialists and 

experts in land management whose training and work experience enables them to evaluate 

mechanisms, such as surveys, which either complicate or facilitate land management. This 

method may be criticized as relying too heavily on the subjective perceptions of 

individuals. However, I have viewed the expertise of informants dealing with land as 

imbuing their responses to survey and interview questions with an accptable level of 

credibility. 

Evidence of the legal effectiveness of land surveys can be seen in the provision of 

legal descriptions of property for use in negotiation, sale, or transfer of limited rights. The 

securing of legal benefits, then, is marked by facilitating some form of dealing with land in 

its form as a transferable entity and as a quantity capable of legal attachment to rights and 

liabilities. Surveys also facilitate the regulation of land towards the achievement of social 

goods; for example, through land use planning, zoning, and environmental management. 

As these examples show, social goods attributable to land surveys are closely allied to the 

legal means of dealing with land and, therefore, to legal benefits identified here. However, 

while the legal benefit may be seen as facilitating the ordering of legal relationships 

between individuals and land, social benefits are realized as comparatively higher level 

goods which rely on the legal foundation. These legal and social benefits contribute to 

security of tenure and promote the establishment of a stable land holding pattern. Security 

of tenure, in turn, is seen as essential to land development (Simpson, 1976: 8). 

The focus on Indian Reserves proper is intended to exclude from this analysis 

traditional lands surrounding reserves, as a means of limiting the range of factors which 

influence the land holding models under study. These factors stem principally from the 

Indian Act which is the legislative basis for rights in Indian land and the means (unless 

otherwise modified) by which reserve land is possessed by individual Indians, described, 

transferred and demised through wills. In addition, limiting the thesis to Indian Reserves 

also bounds the legislative basis for land surveys on reserves provided by the Canada 

Lands Surveys Act. 
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The inquiry into benefits is an examination of legislation, policy, opinions of 

experts and actual practice at the interface between local indigenous systems and official 

land holding systems on Indian Reserves. A variety of data-gathering tools is used, 

including a literature review, a questionnaire survey, and case studies of First Nations in 

Ontario, Alberta, and British Columbia. 

Chapter two describes the legislative environment of the study. It looks at 

provisions of the Indian Act and efforts made at various times to reform and modernize it. 

Chapter two also contains an examination of devolution of the Crown's responsibilities to 

First Nations in general, and through the First Nations Land Management Act in 

particular. Specific findings of the Report of the Royal Commission on Aboriginal 

Peoples are also discussed. 

Chapter three contains the results of a review of both the domestic and 

international literature concerning initiatives in land surveying and registration, an 

operation which is referred to also as titling. A summary of the benefits of these systems 

and an evaluation of the actual success or failure of the initiatives is presented. 

Chapter four is a synthesis of interviews of a sample of people involved with land 

surveys and lands issues on Canada Lands, of which Indian Reserves are a subset. The 

surveying system which obtains on Indian Reserves falls within the administrative regime 

applying to surveys on Canada Lands in general. This inquiry into the usefulness of the 

broader system seeks answers to the research question from the community of users of 

land survey information on Canada Lands. 

Chapter five analyzes the results of a study of land survey and land management 

issues in First Nation communities on Indian Reserves in Alberta. This part of the study is 

based on a questionnaire addressed to all 43 of the Lands Managers of Indian Reserves in 

the province, with a focus on the prevalence of land conflicts on reserve and the means 

used to resolve them. Determining the effectiveness of land surveys in resolving conflicts 

provides a measure of their social utility. 

Case studies were employed in a search for evidence of the benefits of land surveys 

in existing communities. Chapters six, seven and eight consist of case studies in three 
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locations: Nicola-Mameet Indian Reserve, British Columbia; Siksika Nation, Alberta; and 

Mnjikaning FN, Ontario (See Figure 1). The Lower Nicola case study was chosen as an 

example of how poor land description leads to land management problems which I assert 

can be solved by land surveys. Siksika Nation represents the second largest Indian 

Reserve land base in Canada. It was chosen as a case study location due to its proximity 

to Calgary and the ease of conducting in-person interviews. In addition, Siksika's 

involvement with the First Nations Land Management Act (FNLMA) initiative and their 

proactive approach to land development presented an opportunity to explore a First 

Nation community with an innovative approach to land management. Similarly, 

Mnjikaning FN's involvement with the F N L M A and their construction of a casino 

development marked them as an exemplary community which could provide lessons for 

others - which is in the final analysis the aim of this thesis. 

The case method is an appropriate means of inquiry in that the situations studied 

meet the criteria identified by Yin (1994: 4-6), namely: (1) accessing the subject matter 

requires little control by the investigator; (2) the research is focused on contemporary 

issues and events; and (3) the questions asked deal with qualitative concerns rather than 

gathering data that are more suited to statistical analysis. Rather than focusing on 

measures of frequency, the three Indian Reserve case studies satisfy the condition of being 

inquiries into meanings as outlined by Golledge and Stimson (1997: 14). According to 

Stake's (2000: 437) typology, each case study is an intrinsic investigation which provides 

information on specific situations in distinct historical, legal and geographical settings. 

However, taken as a group, they also meet the criterion for collective or associated case 

studies which inform a larger question by illuminating common aspects of the land 

management systems operating in a range of reserve communities (Stake, 2000: 437-438). 

Case study research into lands issues on Indian Reserves can be a daunting task 

due in large part to the cross-cultural nature of the inquiry; that is, asking questions of 

Native people by a non-Native researcher. The lesson learned from conducting previous 

studies on Indian Reserves and on the perceptions of Native people in the north, and as 

noted by colleagues engaged in similar study (Peterson, 2001), is that information requests 
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[Source: Natural Resources Canada] 
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from outside researchers are often perceived as intrusions into private Band matters. In 

some cases, what might seem an inoccuous question to the researcher is ignored or not 

answered fully by the official being interviewed. For instance, when interviewing an 

official of Akwesasne F N on the prospective benefits of land survey, one avenue of inquiry 

that I pursued was the incidence of boundary problems and misdescription in the Band's 

documentary records. However, both the official and the Council were unwilling to 

discuss specific situations as they pertained to individuals, to their rights in land, and to a 

potentially wider conflict of which the land survey issue was a minor expression. 

Accessing information on lands issues and Band governance in general is difficult without 

establishing a relationship of trust with a First Nation (McLeod, 2000). 

This last point leads us back to the framework for this study which is an 

examination of land surveys as underpinning governance systems which are specific to 

individual Native communities. The conclusions reached in the thesis are presented in 

Chapter nine, along with an assessment of its limitations. Lessons learned from the 

research process, and recommendations for further research are also presented in chapter 

nine. Land surveys, except in their bare technical respects, cannot be conceived as an 

isolated activity. A survey of property implies the existence of a land tenure regime and a 

system for managing property rights and the use of land. The need for improvements in 

the land survey and registration systems for Indian lands has long been recognized 

(Canada, 1998b: 16-18). As Simpson (1976: 3) has noted, 'land registration is only a 

means to an end. It is not an end in itself." The same can be said of land surveying, and it 

is this aspect of land management and of governance that this study examines. 
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TWO: L E G I S L A T I V E C O N T E X T 

The purpose of this chapter is to describe the legislative environment of the study; 

that is, the statutes which pertain to land-holding on Indian Reserves and how they impact 

on the survey of these lands. It contains an examination of the Indian Act in terms of its 

origin, current provisions, and future prospects, and the First Nations Land Management 

Act as an alternative to the land management model offered by the Indian Act. 

Throughout the chapter, relevant findings of the Report of the Royal Commission on 

Aboriginal Peoples are also discussed. 

There are some 2,500 Indian Reserves in Canada covering approximately 2.7 

million acres (RCAP. 1996:v. 2, c.5, s. 1.2, Table 5.7). Section 2 of the Indian Act 

defines a reserve as "a tract of land, the fegai title to which is vested in Her Majesty fin 

Right of Canada], that has been set apart by Her Majesty for the use and benefit of a 

Band" According to the Constitution Act, JS67, the affairs of Indians are a federal 

government responsibility. Section 91(24) of that Act identifies "Indians, and Lands 

reserved for the Indians" as being under the exclusive Legislative Authority of Parliament. 

In fact, the legal creation of a reserve requires an executive order of the Governor in 

Council; by means of an Order in Council, specific parcels of land are set apart for the use 

and benefit of a Band. 

Surrendered lands are Indian lands the interest in which have been released or 

surrendered by a Band to Her Majesty, either conditionally or absolutely. "Designated 

lands" are equivalent to conditionally surrendered lands and the former term is the 

preferred usage today. Designated lands retain the status of Indian Reserve. Indian 

Reserves are classified as "Canada Lands" under the section 24 of the Canada Lands 

Surveys Act. Canada Lands are held in trust for the use and benefit of a specific group of 

people, and include National Parks and monument sites, the Territories, the Offshore, and 

Indian Reserves. In the case of Nations] Parks, the trustholder group is the entire nation; 

an Indian Reserve is held in trust for a specific Band of Indians. While land tenure on 

reserves is administered under the Indian Act, surveys are administered under the Canada 

Lands Surveys Act. 
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The origins of the federal government's role in administering and controlling 

Indian lands and the affairs of Indians can be traced to the Royal Proclamation of 1763. It 

established the Crown's obligation towards the Native peoples who were understood to be 

not only subjects but valuable allies in the contest for possession of land in British North 

America. The Proclamation established a fiduciary relationship between the Crown and 

Natives by enjoining penalties on non-Native subjects who interfered with the lands 

reserved for Indians. The Proclamation provided: 

...And whereas it is just and reasonable, and essential to our Interest, and 

the Security of our Colonies, that the several Nations or Tribes of Indians 

with whom We are connected, and who live under our Protection, should 

not be molested or disturbed in the Possession of such Parts of Our 

Dominions and Territories as, not having been ceded to or purchased by 

Us, are reserved to them or any of them, as their Hunting Grounds... 

And We do further declare it to be Our Royal Will and Pleasure, for the 

present as aforesaid, to reserve under our Sovereignty, Protection, and 

Dominion, for the use of the said Indians, all the Lands and Territories not 

included within the Limits of Our said Three new Governments, or within 

the Limits of the Territory granted to the Hudson's Bay Company... 

While aboriginal rights of Indians do not originate in the Royal Proclamation, this 

document recognizes existing rights and freedoms. Furthermore, section 25 of the 

Canadian Charter of Rights and Freedoms ensures that the foundation of "aboriginal, 

treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada," as 

recognized by the Proclamation, shall not be abrogated or diminished. While section 25 

protects the historical relationship, section 35 actually recognizes and affirms "existing 

aboriginal and treaty rights of the aboriginal peoples of Canada." 

The rights of Indians to land within reserves stem from the wider concept of 

Aboriginal title. Aboriginal title is said to be sui generis in that it is inalienable except to 

the Crown. It is not equivalent to fee simple ownership. Lamer C.J. in Delgamuukw v. 

British Columbia (1997) recited the reasoning used by McEachern C.J.B.C. based on 

Baker Lake v. Minister of Indian Affairs and Northern Development (1979). In Baker 
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Lake, a four-part test was put forward to determine the existence of an aboriginal right in 

land: first, the existence of an organized society; second, the occupation and assertion of 

authority over a specific territory; third, the exclusion of other organized societies from 

that territory; and fourth, whether the occupation as described above was an established 

fact at the time of British assertion of sovereignty over the same land. Lamer C.J. 

interpreted aboriginal title as being of the same character whether it pertained to reserve 

lands or "lands held pursuant to aboriginal title" (Delgamuukw, para. 130) in that it would 

afford any use of land "for any other purpose for the general welfare of the Band." This 

last phrase, which Lamer C.J. quoted from section 18(2) of the Indian Act, is an indication 

that the powers of a Band Council to deal with land (whether reserve proper or not) were 

accorded some respect by the court. 

A Band holds land for the use and benefit of all Band members. Under the Indian 

Act, an Indian Band does not hold reserve land in fee simple. Rather, it holds every other 

part of the bundle of property rights while legal title remains in Her Majesty in Right of 

Canada. In fact, a Band does not have corporate status and cannot hold real property. 

Without holding the fee simple, a Band Council cannot alienate its reserve lands on its 

own. Unlike lands secured through land claim agreements such as the Nisga'a Final 

Agreement which includes title to 1,992 square km of land (Anderson, 1999: 91), a 

Band's interest in Indian Reserve lands is inalienable except to the Crown. 

The Band holds a statutory right of use and benefit, which is "a collective right in 

common and accruing to the Band members as a body and not the the Band members 

individually." This does not amount to a tenancy in common with individual members 

having rights of possession. Rather, the Band Council's permission is required before a 

member may legally possess reserve lands {Joe v. Findlay (1981)). 

Historical Development 

Until 1830, the affairs of Indians were administered by the British military in the 

interest of preserving strategic alliances with the Indian nations. Administration of Indian 

affairs was officially transferred from the Colonial Office to the United Canadas in 1860 

with the Management of Indian Lands and Properties Act. In respecting the intentions of 
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the Royal Proclamation, the early Acts of the legislature attempted to safeguard Indians 

from the predations of non-Aboriginals and to keep them out of the way of advancing 

settlement. These statutes were instrumental in the state's policy of civilizing the Indian to 

the norms of Canadian society. These norms included Anglo-Saxon ideas of property 

holding, of local government, of agricultural economies, and of the education of children. 

For example, Omura (1995: 144) described the alteration of Blackfoot social structures by 

the Department of Indian Affairs' (DIA) imposition of formalized surnames. From the 

DIA's perspective, surnames facilitated the issuing of rations, "surveillance, and the 

transfer of property." The administration envisioned that with government assistance in 

the form of education, agricultural tools and training, Indians would be assimilated into the 

mainstream Canadian way of life. "Reserves were also established as a way of assimilating 

Indian people into the property relationships and civil order of Canadian society" (Cassidy 

& Bish, 1989: 5). In Omura's analysis the stressing of a sedentary agricultural lifestyle 

contributed to altering Blackfoot social organization away from identification with 

extended family relations and towards identification of individuals with the immediate 

family. 

By provisions of the 1857 Act f o r the Gradual Civilization of the Indian Tribes of 

the Canadas, those Indians who met certain conditions, such as freedom from debt, 

having "good moral character," and passing a three-year probation period, were eligible 

for enfranchisement and a grant in fee simple of some 20 hectares of land from their Indian 

Reserve. In exchange, one's Indian status would be lost. However, the permission of the 

Band was required and, because of the potential to fragment the land base of Native 

communities, only one Indian had received land and the vote by this method by 1867 

(Dickason, 1992: 251). The 1868 Department of the Secretary o f State Act introduced 

local government of reserves by Chief and Council in the form subsequently promulgated 

by the first Indian Act. This governance model remains essentially the same today 

(Saskatchewan Indian, 1978: 4-5). "An 1880 amendment [to the Indian Act] empowered 

officials to impose an elected Band council on a community whether it wanted European-

style electoral procedures or not" (McMahon & Lacasse, 1997: 10). Such a situation 
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breeds some enmity but it is a natural consequence of overlaying a system rooted in a 

foreign culture upon an existing system of self-governing peoples (Martin, 1997). The 

indigenous authority structure consisted of a group of leaders appointed either on the basis 

of heredity or according to another custom. The traditional or hereditary Chief structure 

has persisted in some communities, astride the administration elected under the Indian Act 

(Cassidy & Bish, 1989: 74). 

The basis of the Indian Act's management of Indian Affairs is Indian status which 

is the determinant of one's rights to land under the Act. Indian heritage is considered 

important by Bands who determine membership through lineage from members of one 

particular Band. This may be based on a certain level of Indian ancestry or blood quantum 

according to a minimum figure specified in the Band's Membership Code. The blood 

quantum is a measure (expressed as a percentage) of the degree of Native ancestry in 

one's background (Canada, 1996a: v. 2, c. 3, s. 2.3). It reflects one's heritage whether as 

a descendant of a member of the Band where land is held, or as one tracing Indian heritage 

to ancestors from more than one Indian Band. It is possible that the question of status 

and, therefore, of entitlement to rights in land, is a potential contributor to issues over 

boundaries and ownership which, in turn, may be informed by surveys. 

"The identification of the membership is particularly clear on reserves..." and is 

effected by the keeping of lists of Band membership and of residence on- or off-reserve 

(Canada, 1996a: v. 2, c. 5, s. 1.2). Under section 10 of the Indian Act, each Band may 

control conditions for membership via a membership code. The original 1851 definition of 

"Indian" included persons whose parents on either side were Indians of a specific body or 

tribe. It was narrowed in 1868 so as to deny Indian status to Indian women who married 

non-Indians, and to their children (Dickason, 1992: 250, 259). In accordance with section 

35(4) of The Constitution Act, 1982, Bill C-31 removed this sexually discriminatory 

provision within the Act and restored Indian status to Indian women and their children 

denied it by virtue of their marriage to non-Natives. Bi l l C-31 was challenged in Twinn v 

R. (1995) where this amendment to the Indian Act was upheld. 
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Some 113,000 people have regained Indian status across Canada due to the 

operation of B i l l C-31 (Doraty, 2000). Some have returned to their reserves and brought 

with them ideas about property and land-holding that have the potential to challenge the 

received concepts on reserve. In particular, those who have lived in urban centres away 

from their Native community and owned land in fee simple may have more of an individual 

ownership concept of land and the individual's relationship to land (Wolfleg, 2000). This 

view is distinct from the idea of land as a communal resource held by the members of the 

Band for their collective benefit. 

Certainly, C-31 members' eligibility for Band housing (when that is allowed by 

individual Bands) increases the pressure on the reserves' limited land bases (Hedican, 

1995: 113). The Six Nations of the Grand River in southern Ontario were liable, as of 

1996, to experience an increase in membership in the order of 9,000. This figure 

represents the potential number of eligible claimants who could trace their ancestry to 

Bands within the Six Nations. Given this 18% increase in a population of approximately 

50,000, the Band Council sought to limit the on-reserve population of non-Band family 

members. In one instance, the non-member wife of a Band member was denied residency 

on the reserve by a Band by-law designed to protect the finite land base from increased 

demands on housing (Six Nations of the Grand River v. Henderson (1996)). At trial, the 

by-law was found to be abhorrent to section 15 of the Canadian Charter of Rights and 

Freedoms - the provision which guarantees equality regardless of race or sex. The by-law 

was found to have discriminated unfairly against Band members who chose to marry non-

Band members. Considering the Band's argument that it did not have the lands or 

resources to support such a large influx of people, the Appeal Court ruled that the by-law 

was acceptable. Given that Indian lands were historically preserved for Indian people, the 

proviso in section 1 of the Charter framed the by-law as setting a reasonable limit on the 

assertion of the equality rights allowed elsewhere in the Charter (Gilbert, 1996; 211). 

The Six Nations case demonstrates the importance which is placed on affiliation 

with an Indian Band as the basis for entitlement to land on reserves. The case gave proof 

of Hedican's (1995) assertion that Bi l l C-31 increases the demand on reserve lands. 
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Further evidence was reported in the Fifth Report of the Standing Committee on 

Aboriginal Affairs and Northern Development of the Act to amend the Indian Act, 1985. 

"The [Assembly of First Nations] reports that Bands have experienced from 20 to 3 0 % 

increases in their population, with some Bands reporting population increases of as much 

as 3 6 % and higher." DIAND's own estimate at this time was that reserves would 

experience a 2 6 % increase in population, which was equivalent to an increase in housing 

demand by 12,700 units (Canada, 1998a: 63). One prospective benefit of surveys and 

registration is in supporting the management of the increased demand for land and housing 

on reserves. 

Indian Act 

The land tenure model promulgated by the Indian Act constitutes a system where 

the Aboriginal possessors of the land of Indian Reserves are removed from decision

making powers regarding the land which they possess. The possessors of reserve land 

have also been estranged from the notion of ownership as understood by the majority of 

Canadians who hold patented land in fee simple off-reserve. Based on interviews with 

numerous Lands Managers of Ontario First Nations and DIAND Lands officials between 

1990 and 1997, one apparent fact is that Aboriginals on reserves generally view 

themselves, for all intents and purposes, as owners of their individual parcels and not 

merely as possessors of land the title to which is held by another. The relationship 

between occupants of reserves and government administrators has been marked by 

paternalism on the one hand, and by distrust of government authority on the other 

(Canada, 1996a: vol. 2, c. 3, s. 4.3). Thus, the means of applying standards for land 

survey and registration and methods of dealing with property matters such as land disputes 

must match the unique perspective of Indian land holders in the context of each particular 

aboriginal community. 

The modern Indian Act contains the comprehensive basis for the regulation of 

Indian Lands, including provisions for the delegation of the Crown's authority to specific 

Indian Bands. It does not establish Aboriginal rights; rather, it puts an administrative 
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structure in place to manage them. The following summary highlights the sections that 

affect land and land-holding. 

Sections 18 to 31 deal with lands matters such as the establishment of reserves, 

surveys and subdivisions of land; possession of land; land registers, compensation for 

takings, land transfers; reversion of rights; certificates of possession and cancellation 

thereof; exemption of reserve lands from seizure; trespass on reserves; and the role of the 

Attorney General of Canada in representing Indian interests in land. 

Section 19 allows the Minister of Indian Affairs ("the Minister") to authorize 

surveys, to subdivide land and to locate and construct roads on a reserve. Section 20 

establishes the concept of land-holding in a reserve in terms of possession, rather than 

ownership in fee simple. The evidence of entitlement to lands is established in the form of 

Certificates of Possession (CP) (see Figure 2) and Certificates of Occupation; while a CP 

grants possessory rights of indeterminate length, the latter certificate signifies rights of use 

and benefit for no more than two years. Section 21 establishes a register of such 

certificates, along with other transactions respecting lands in a reserve. 

Section 22 allows for the conversion of prescriptive rights - as evidenced by 

improvements to land into rights of possession. Section 23 provides for the compensation 

of an Indian who, after having constructed permanent improvements on reserve lands, is 

lawfully removed from such lands. Section 24 provides for the transfer of rights of 

possession of reserve lands from an individual to another individual, or to the Band. 

Significantly, the approval of the Minister is required to effect such transfers (see Figures 

3 and 4). 

Section 28 makes illegal any conveyance of lands on the reserve to all but members 

of the Band. It also authorizes the Minister to grant a permit for one year or longer to a 

non-member to exercise certain rights over reserve lands. Section 29 exempts reserve 

lands from seizure pursuant to legal process. Under section 30, it is an offence for anyone 

to trespass on a reserve. Section 31 requires written approval from DIAND for any 

transaction (sale, barter, exchange or gift) whereby produce or livestock is transferred to a 

non-Indian. 



F I G U R E 2: C E R T I F I C A T E OF POSSESSION (Specimen) 

[Source: DIAND] 
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lodian and Northern Aif3ires indiennes 
t^^3 AJfainrCanada et do Word Canada 

CERTIFICATE OF POSSESSION 
(Section 20, of [he INDIAN ACT) 

CERT1FICAT DE POSSESSION 
(Selon Particle 20 de la LOI SUR LES INOIENS) 

This is to ceiiily ttvn. as ol me dale hereol. according lo Departmental records 
Le present certilical atteste que. a la date ci-dessous, selon les regisWes minisieriels 

o( the 
de Is bande indienr.e de 

Province of 
dans la province de 

POSSESSION OF: 
POSSESSION DE: 

River Desert Band of Indians, in ihc 

Quebec 

The whole of Lot 22-4, Range 5, Maniwaki Indian 

Reserve No. 18, shown on Plan No. 974 R.S.Q 

is en;itled Ic 
_. a droit a l3 

It is understood that the right mentioned herein will, pursuant to the 
provisions of the Indian Act. terminate upon the acceptance by the 
Governor In Council cl a surrender by the said Band ol Indians of the 
lands described herein in lespect of the land so surrendered. 

li est entendu que. conformement aux dispositions de la Loi sur les 
Indiens. le droit mentionne dans la presente sera aboii sur acceota 
tion par le gouverneur en conseil d'une cession par ladite bande 
indienne des terres ici decrites. relativemen! a la terre ainsi cedee. 

Oated this 
Date ce 

20th day ol 
jour de 

December 65 

/̂ fttpSltat of incjfen Lands - Regisiratre dec lertcs tndicrv-.es 

120 0 i-êJ r53T>2i -023-J742 
C a n a d a 

http://tndicrv-.es
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FIGURE 3: TRANSFER OF LAND IN AN INDIAN RESERVE (Specimen) 

[Source: DIAND] 

| „,| > I/O •WIT*"-

TllANSFEK OF LAND IN AN INDIAN RESERVE 
(under IIJC Indian Act) 

inr»;b«r(«9 of ll»e CHIPPEWAS C F MNJIKANING Judiau Daud rcgislcrcd :n lawful possesion 

of ill and singular lliai cctuiii pared of land bci*i£ (Described only bud being transferred) 

The »hole of Lot 6, Front Range, shown on 

Plan No. 57943, Canada Lands Surveys Records. 

Ottawa. 

A P P R O V E D 

LANfiS MAWAGER 
CHIPPEWAS OF RAMA RRST NATIO* 

MNJIKANING India.. Reserve No. 32 in ibc Province of ONTARIO 

- -$2.00 (TWO)- - - - - - Dollar*, paid d 

_((«: receipt of which sum is licrcby aclcuowled^ed transfer to lh« said 

(name) 
DO HEREBY m corn id coo on of (he mm or - - - - -$2.00 (TWO)- - - - - - Oolbirs, paidto nieMvby 

N,jmber 547 ua,,j CHIPPEWAS OF MNJIKANING rlSST NATION 

all myiiKr estate and interest i-i llic said pa;ccl(xJ ofbud &rauicd to nic pursuant io the provision; of Hie Indian Act. 

•(If joint tenancy ar.d not tenancy "l Common specify. Not applicable in PIOVJHCC of Qutoec.) 
In *nncis wlKicof lAWec Kava Ucrcunio Sttb&cribcd my/lux lUmcsc*) Ibis 

15rh _<Jay °f AUGUST 2U 00-

Sifted in die presence of 

WiuuJss / 

WJiucij Transferor 

NOTE: 
I, V/Jieic tlic Transferor signs by "ntait:". TWO witnesses are required, ncultcr of who niay Sign by **nuiV~ 

2 Affidavit o: Execution to be completed on reverse side by llic witness. Where more than ooc witness, addition;! 
Affidavit! t>(" CAecmioM ore required. 

:rc only one witness to boili signatures insert "QS IO butii signatures". 

C a n a d a 



F I G U R E 4: A P P L I C A T I O N F O R R E G I S T R A T I O N -

(Specimen) 

[Source: DIAND] 

INDIAN L A N D S 
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APPLICATION FOR REGISTRATION INDIAN LANDS 
TH« -jj-ieraio^wJ hor«*iy r«ifu«»x« Lh»t ;he LMtcvoBtC. the p*rrt^ul*ji of wnleU «z* »«t out t«lw, tv* •j-.teiid. 
p-jcau*et to tft- Inaiaj. .\c£. La n̂ opiitw ftofliato* of z_b« Indlu L̂oA Pt̂ ijtry. 
Log No-: Log Date: Regional File No.: 5630 - 06195 - 6 
NAME OF PARTIES TO THE INSTRUMENT : 

Suxn.imo : Giinan Name a : No. 

Srmtoo ..;. 

Surn*mi» : Given Names : No. 

Instrument Typ« 
Instrument Data 
P-uirpoea : _ 

TRANSFER OF LAMP (or Coda). 
2000. 

LOCATEE (or Code). 
LAND DESCRIPTION: 
Province : 
Bajid Namo _CBI£E5H&£_ 

Buiiona Kino : MNJIKAtrTNG F.N. INDIAN REREKVE No. 32 
PARCEL: Tha WHOLE of Lot 6. Front Rantra. 

Shovn Plan No. 57948 C«nadA T.jmda SUTVOVB Racord.q. 
Ottawa . , 

Parcal Idantificition Number (PIN): 
4 0 2 0 1 6 5 9 5 

Liat of Supporting documentation:w 
RAMP MEMBERSHIP CONFIRMATION 
Duplicate of CP. No. 03-1781 for 

Ca.nc-nllj.tlon , 
• , n S (70S> 325-3611 
r!iicatnJ{!ftcnjcmL^ EXT. I 5 1 s 

Ŝignature otf Applicant Talephono Number 

ISth A0GU5T. 2000 
Date 

RETURN TO: CHIPPEWAS Of MNJIKANING FIRST NATION, 
5884 RAUWI Road, Suity ZOO, 
RAMA, Ontario. LOK ITO 
Attention: Katnxyn R. SinLcae, Maiiacjox of 
Lands Hanjigtuiorit. £ Indian B«<jia t-rry Serrlcae 

http://Ca.nc-nllj.tlon
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Section 35 authorizes the taking of reserve land required by local authorities 

without the consent of the owner and the payment of compensation to the Band or owner 

affected. Sections 36 to 41 deal with special reserves, surrenders and designations, and 

the certification thereof. As in other sections of the Act, the role of the Crown as the 

owner of Indian lands is manifest, lands which are set aside for the use and benefit of a 

Band are treated as if they were a reserve, even if not formally vested in Her Majesty 

(section 36). Where a Band wishes to lease or sell reserve lands to non-Natives, they must 

relinquish rights to the land (i.e. via surrender or designation, pursuant to section 38) in 

favour of Her Majesty in Right of Canada (section 37). Only the Crown is deemed to 

have the capacity (section 41) to enter into transactions concerning the land with another 

(non-Native) party. A Band or individual Indian may not engage in such transactions 

without the intercession of the Crown. Section 39 details the process by which the 

members of a Band may vote to designate or surrender lands of their reserve. 

Pursuant to section 42, the Minister has exclusive jurisdiction over wills and 

associated matters. Indians are permitted to have wills and only those wills that are 

approved by the Minister or which are approved by a court pursuant to probate are valid 

(section 45). Such approval is required to validate the entitlement of one who claims 

possessory rights by virtue of inheritance (section 49). Section 46 identifies certain 

characteristics which invalidate wills - for instance, where a will purports to devise reserve 

lands "in a manner contrary to the interest of the Band or contrary to [the] Act." Section 

47 allows appeals to the Federal Court of Canada of decisions of the Minister on matters 

of wills and intestacy. Section 48 provides for the division of the property of Indians 

dying intestate. A detailed procedure is given which anticipates numerous types of cases; 

for example, where an intestate leaves heirs of varying degrees of consanguinity, a widow, 

or an heir born after the death of the deceased. Section 50 limits the acquisition of 

possessory rights to land to those entitled to reside on the reserve. Anyone not so entitled 

who claims property by means of inheritance must relinquish the interest to the Band. 

Sections 53 to 60 deal with the management of reserve lands, surrendered and 

designated lands. Section 53 allows the delegation of the Minister's authority to manage 
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or sell surrendered lands, or to lease, sell or to "carry out any other transaction affecting 

designated lands." Section 60, similarly, allows the Minister to delegate the responsibility 

for control and management of reserve lands to a Band, at the request of the Band 

Section 55 provides for the establishment and maintenance of a register of 

surrendered and designated lands. Section 57 provides for the making of regulations to 

authorize the granting of interests in surrendered lands; for example, timber licences and 

mineral interests. Although this part of the Act addresses surrendered and designated 

lands, the power to grant timber licences is extended here to reserve lands as well. The 

Minister, under section 58, may spend Band monies to improve uncultivated or unused 

land. Under this section, he may also issue temporary permits for the taking of sand, 

gravel, clay and other substances. The consent of the Band council is desired but not 

essential in this operation. 

Individual Interests 

An exploration of the interests that give rise to individual tenures sets the context 

for the potential for conflicts over land. Individual interests in land on IR's may be held at 

the pleasure of the Band Council or under a formal allotment pursuant to section 20 of the 

Indian Act. On many reserves, land is held without formal Indian Act allotments at the 

pleasure of the Band Council (Canada, 1996a: v. 4, c. f, s. 4.2). Pursuant to section 

20(2), a Certificate of Possession (CP) may be issued by the Minister to an individual who 

"is lawfully in possession of land in a reserve." This phrase includes the condition that a 

Band Council Resolution has been passed - most likely with a sketch attached showing the 

general location and dimensions of the property. Often, these sketches are imprecise and 

do not necessarily include reference ties to the survey framework. CP's are the ordinary 

means of holding land in an Indian Reserve, but "Notices of Entitlement" are also entered 

in the register as evidence of ownership. This form of notation is used to signify an 

allotment of an unsurveyed parcel (Sullivan, 1990: 10). 

The individual CP interest is possessory in nature and legally limited to the use and 

occupancy - meaning that the possessor has the right to use the land, but that he does not 

own it in fee simple. This interest is the fullest form of land tenure available to an Indian. 
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Land held under a CP may be transferred, expropriated, cancelled by the Minister, devised 

by will or transferred to another Band Member. Leasehold tenures are also readily 

transferable amongst Indians on reserves. Indians may hold land as joint tenants or tenants 

in common on IR lands, except in Quebec where joint tenancy is not allowed (Canada, 

1998, s. 55). 

DIAND documents speak in terms of locatee and holding of land via a Certificate 

of Possession. The individual's rights may be recorded in departmental records as locatee 

for a certain lot which was surveyed on a certain plan. For practical purposes, his 

possession of land is recognized by the Band as (at least) exclusive use. He excludes 

others by performing acts on the land which one would consider acts of ownership such as 

building a fence for security or by cutting grass, improving property, or allowing others to 

occupy and use his land during a celebration or a family visit - all incidents of ownership 

which others enjoy on patented lands as owners in fee simple. The use of land by 

individual Indians, then, is often indistinguishable on the surface from that of owners of 

land off-reserve. 

To some Band Councils, a duly entitled member is considered as having use and 

enjoyment or a similar set of rights which they consider flow from them as a the corporate 

holder of the Band's land rights. The evidence of these individual rights may be recorded 

in the minutes of a meeting of Council, or lodged with DIAND. Such rights are granted at 

the pleasure of the Band Council according to the custom of the Band ("Band Custom") 

and may be revoked by them at any time if the grantee no longer requires the parcel 

(Canada, 1996a: vol. 2, c. 5, s. 2.5). 

Indian Lands Registry 

The Indian Lands Registry (ILR) is established under section 21 of the Indian Act. 

For each Indian Reserve, the ILR maintains a register in two parts: the Reserve General 

abstract and the Reserve Land abstract. In Reserve General, documents affecting the 

whole reserve or major land uses that occupy reserve land (such as transmission line rights 

of way) are recorded. The Reserve Land section consists of a separate abstract page for 

each property on the reserve, listing the title history of each individual parcel. Every time 
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a parcel is severed from its parent lot, a new page is created in the register, cross-

referenced so that the title and parcel history can be traced 

Procedures for registration of land on Indian Reserves are set out in the Indian 

Lands Registration Manual. Ballantyne & Dobbin (2000: 2.10) note that this Manual has 

"no legislative sanction" and, furthermore, that the ILR system itself will not "provide 

confirmation as to the status of the title to any particular parcel of reserve land as a 

registration of titles system would do." Nor is the ILR a pure Registry of Deeds. It has 

elements of both of these forms of land archive in that a parcel abstract is maintained for 

each unit of ownership, but there is no guarantee of title as in a Land Titles system proper. 

Compared to deeds registry records, each ILR abstract page represents a lot or parcel of 

land subject to a unique title. In this sense, the ILR parcel register is a more apt 

description of how the ILR is structured. 

Some statistics on ILR volumes over the past few years may assist in gauging the 

significance of land registration on reserves throughout Canada. From 1996 to 1999, 

Ontario and British Columbia reserves together accounted for about 6 4 % of all 

registrations in Canada - each at approximately 30%. Alberta, Saskatchewan and Quebec 

hovered around 1 1 % of the total volume (Guest, 1999). Indian Land Registry statistics 

for the fiscal years 1996-97 and 1997-98 indicate that leases constitute the vast majority 

(approximately 70%) of registered documents, while Individual Land Holdings (ILH's) 

account for only about 30%. There is some regional variation in that more leases tend to 

be registered in the western provinces (75-95%), while the inverse is true in Quebec and 

Atlantic regions where there are very few leases (0-10%). IR's in Ontario region recorded 

slightly more leases than ILH's. Although they give rise to lesser interests than CP's, in 

the sense that they run for limited periods of time, leases too may indicate the existence of 

boundaries of land and therefore relationships between rights holders to whom the benefits 

of survey and registration accrue. 

Surveys on Canada Lands 

Under section 3 of the Canada Lands Surveys Act, the Minister of Natural 

Resources has the administration, direction and control of surveys. The same section 
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charges the Surveyor General of Canada Lands with the management of surveys on 

Canada Lands "and the custody of all the original plans, journals, field notes and other 

papers connected with those surveys." 

The quality of the monumented survey fabric on Canada Lands is maintained by a 

combination of the standards of land surveyors operating within a self-governing 

professional association, and the Surveyor General's role in quality control of Canada 

Lands surveys. Section 24 of the Canada Lands Surveys Act requires that surveys be 

done in accordance with the legal and technical standards contained in the Manual of 

Instructions f o r the Survey of Canada Lands (Canada, 1996c). Further, an 

Interdepartmental Agreement between the Surveyor General of Canada Lands, Natural 

Resources Canada and the Registrar of Indian Lands (DIAND) establishes a standard type 

of land description for the various types of legal interests in land (Canada, 1996b: Bl-3) 

(See Figure 5). While an official plan of survey under section 29 of the Canada Lands 

Surveys Act is the preferred legal description for allotments to individuals under section 20 

of the Indian Act, the Interdepartmental Agreement allows a limited interest such as a 

lease for a period of under ten years to be described by a plan compiled from office 

records or even by a textual description. Figures 6, 7, and 8 show examples of a textual 

description, a registration plan, and an official plan confirmed under section 29 of the 

Canada Lands Surveys Act. 

The description standards are put in place to ensure that the complexity and 

importance of the legal interest is matched by a commensurately reliable and cost-effective 

legal description. Surveys of both the external boundaries of Indian Reserves and of 

internal Indian Land Holdings are prepared at the behest, and at the expense, of the federal 

government. Individuals holding allotments and Band Councils may also contract legal 

surveys of parcels of land at their own expense. 

The Indian Act does provide powers to an Indian Band to deal with land in terms 

of authority granted to make by-laws under section 81. Section 81(i) empowers a Band 

Council to make a by-law for the purpose of "the survey and allotment of reserve lands 

among the members of the Band..." This section also authorizes a Band to establish a land 
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F I G U R E 5: I N T E R D E P A R T M E N T A L A G R E E M E N T R E S P E T I N G L E G A L 

DESCRIPTION OF INDIAN LANDS, 1993 [Source: Canada, 1996c] 

Interdepartmental Agreement respecting Legal 
Description of Indian Lands, 1993 

An Agreement between the Surveyor General of Canada lands, Department 
of Energy, Mines and Resources 

and 
the Director, Lands Directorate and the Registrar of Indian Lands, Department of Indian Affairs 

1993 Agreement re Description of Indian Lands Chapter B1 • Interdepartmental Agreements 

CHART A 
Indian Lands Registry, Land Description requirements 

Purpose 
LUA 
Plan 

Text 
Description 

Registration 
Plan 

E • ,,lni 
Plan 

Sec. 23 
Plan 

C! S Act : 
1 JURISDICTIONAL BOUNDARY NO NO NO NO YES 

II SURRENDERED LANDS - Sec. 38(1) 
- Surrender vote & OCPC NO NO '( YES YES YES 
- Disposition (OCPC etc..) NO NO j NO NO YES 

III DESIGNATED LANDS - Sec. 38(2) c 
- Designation vote & OCPC NO NO 1 YES YES YES 
- Disposition (OCPC etc..) NO NO NO YES YES 

IV TAKINGS - Sec. 18(21, 35 
- Section 35 NO NO NO NO YES 
- Section 35 Easement NO NO NO YES YES 
- Section 1 8(2) NO NO YES NO YES 

v LAWFUL POSSESSION 
- Allotment Sec. 20(1) NO NO YES NO YES 
- Transfer Sec 24 NO NO YES NO YES 
- Administrator's Transfer Sec. 43 and 49 NO NO YES NO YES 

VI LEASES - Sec. 53, 58 
- over 25 years 

- land NO NO NO NO YES 
- building unit with interest in land NO NO NO YES YES 
- building unit only NO YES YES YES YES 

- 10 to 25 years 
- land NO NO YES YES YES 
- building unit with interest in land NO NO YES YES YES 
- building unit only NO YES YES YES YES 

- under 10 years 
~ 'and YES YES YES YES YES 
- building unit with interest in land NO YES YES YES YES 
- building unit only NO YES YES YES YES 

VII PERMITS - Sec. 28(2] 
- 10 years or more NO NO YES YES YES 
- less than 10 years YES YES YES YES YES 
- Utilities distribution (Blanket Permit) NO YES NO NO NO 

VIII ACCESS AGREEMENTS NO YES YES NO YES 



F I G U R E 6: L A N D D E S C R I P T I O N (Specimen) 

[Source: Legal Surveys Division (Edmonton); 

Natural Resources Canada; Surveyor General's Office) 
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Re: Siksika Land Description Plan Rd2357 

In Siksika Indian Reserve No. 146, Province Of Alberta 

FIRSTLY: 

All that portion of road as shown upon a plan of survey recorded in the Canada Lands Surveys 
Records under number RD 52153 and registered in the Land Titles Office in Edmonton under 
number 4964 LZ lying within Section 24, Township 73, Range 10, West of the 5th Meridian. 

The land herein described as containing 7.06 acres, (2.86 hectares) more or less. 

The statement "Excepting thereout all mines and minerals." Should be included if applicable. 

SECONDLY: 

All that portion of road as shown upon a plan of survey recorded in the Canada Lands Surveys 
Records under number RD 1728 and registered in the Land Titles Office in Edmonton under 
number 4195 BM lying within Section's 14 and 23, Township 73, Range 10, West of the 5* 
Meridian. 

i 
The land herein described as containing 6.30 acres, (2.55 hectares) more or less 

The statement "Excepting thereout all mines and minerals." Should be included if applicable 

THIRDLY: 

All that portion of road as shown upon a plan of survey recorded in the Canada Lands Surveys 
Records under number RD 2495 and registered in the Land Titles Office in Edmonton under 
number 4981 EO lying within the south half of Section 27, Township 73, Range 10, West of the 
5th Meridian. 

The land herein described as containing 5.25 acres, (2.12 hectares) more or less. 

The statement "Excepting thereout all mines and minerals." Should be included if applicable. 

FOURTHLY: 

All that portion of road as shown upon a plan of survey recorded in the Canada Lands Surveys 
Records under number RD 2017 and registered in the Land Titles Office in Edmonton under 
number 4798 CL lying within the southeast quarter of Section 23, Township 73, Range 10, 

West of the 5,h Meridian, 

The land herein described as containing 0.75 acres, (0.304 hectares) more or less 

The statement "Excepting thereout all mines and minerals." Should be included if applicable. 



F I G U R E 7: R E G I S T R A T I O N P L A N (Specimen) 

[Source: Canada, 1996c] 

SPECIMEN GNL Y 

I I 

CONCESSION 4 

| 590 CLSR 
CONCESSION 

266.8 
90* 59 

50* 
60.9 

60.9 59' 
60.9 

4-12 4-13 4-14 
60 9 €0.9 60.9 

RSO 3276 

270° 

TASLE OF AREAS 
Lot Hectores 
4- 11 23,3 
4-12 0.557 
-4-|3 0.557 
•'4-. 4 0.557 

PLAN 6544 CLSR 

ROAD PLAN 52555 CLSR 

PARCEL HISTORY 
PARCELS CREATED CREATED FROM 
4-11. 4-12. 4-13, 4-14 4-9-1 RSO 3278 
4-9-1 RSO 3278 4-9 59120 

('leave space for additional approvals from band/occupant if required 
and for notes regarding amendments) 

REGISTRATION PLAN OF 
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register i f they are granted land management powers under section 60. The by-law-

making powers under section 81 also include authority to apply a zoning regime to the 

reserve lands. 

Development of Indian Administration Post-1880 

From 1880 to 1930, the government saw its task clearly as assimilating the Indian 

into the mainstream of Canadian society. Nation-building was afoot and managing and 

expanding the economy in the new country included the intention to spend less money on 

the administration of Indian affairs by making Indians more self-sufficient on the lands 

allotted to them (Canada, 1996a: v. 1, c. 9, s. 9.1). This was the task of the 

Superintendent General of Indian Affairs. As a wider range of responsibilities attached to 

his position, sweeping powers to deal with Indian lands were enforced without the need to 

consult the affected Bands through their Band Council. 

In 1894, authority to lease the lands allotted to physically handicapped Indians, 

widows and orphans or other infirm persons became vested in the Superintendent General. 

He also gained certain land use controls at the expense of the Band Councils, for example, 

in respect of who could reside on reserves or use reserve lands. In 1919, he gained the 

power to grant Location Tickets to returning Indian war veterans without the consent of 

the Band Council. The Location Ticket, created by the Indian Act, 1880, was "the means 

of evidencing possession" until Septmber 4, 1951 "and are now deemed to have the same 

status as a Certificate of Possession" (Reiter, 1996: 680). A 1911 amendment (known as 

the 'Oliver Act') to the Indian Act permitted a judge to move an entire Indian Reserve on 

the grounds of expediency, which allowed the state to swiftly relocate Indian populations 

residing beside white towns, for example, the Songhees Reserve in Victoria, BC. Band 

consent or surrender were not required; (Canada, 1996a: vol. I, c. 9, s. 9.1) 

With IR lands controlled by federal authorities, and without full involvement of 

Band Councils in land matters, a culture of dealing with land has arisen that is rooted in a 

degree of powerlessness and acquiescence. The approach that Indian peoples have taken 

to land and property, both in the organized form of Band Councils and as individuals, has 

been shaped over generations by this experience of having little control over their lands 
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and over land use decisions. As Lane (2001: 2) has noted, this marginalization is a direct 

result of the conscious application of state control of indigenous territories in both Canada 

and Australia. 

Before the 1960s, Indian Agents were the government officials responsible for 

implementing DIAND policies on reserves. They would administer all aspects of official 

public life on an Indian Reserve, including the registration of births, deaths, and marriages, 

and the recording of transfers and the execution of estates. Their activities also inlcuded 

receiving complaints of boundary encroachments (Hawthorn et al, 1958). In the eyes of 

the bureaucrats who administer Indian lands today from Ottawa or Edmonton, Indian 

Reserves represent "land bases" with names such as "Shoal Lake IR No. 39," or "Shoal 

Lake IR No. 40." Over the past decade, however, based on my observations in Ontario, 

many Native Bands have unilaterally adopted names such as "Wahta Mohawk Territory" 

in place of the former "Gibson IR No. 31." To the people living in these places, the 

"Indian Reserve" represents their community and their home. Given the historical denial of 

control to Native people in dealings with their reserve lands, it is understandable i f 

Natives' perceptions of land, land survey, and land administration differ materially from 

those of the DIAND administration. 

Current legislative initiatives such as the First Nations Land Management Act and 

the Sechelt Indian Band Self-Government Act allow various options for Indians to regain 

local control over land and land use within their communities. The entrenched pattern, 

however, has had the advantage of government sanction and financing and the opportunity 

to reinforce itself and to mature for several generations. 

Royal Commission on Aboriginal Peoples 

The Royal Commission on Aboriginal Peoples began following a violent standoff 

between Natives and police at Oka, Quebec in 1990. It reported on the stark contrasts in 

social, political, economic, and health conditions between Natives and non-Natives 

generally. Released on November 19, 1996 at a cost of $58 million, it is the largest-ever 

Royal Commission report in Canadian history. 
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The report comments on several matters relating to land: the emergence of 

oppressive measures under the Indian Act; the core of the conflict between Aboriginal 

peoples and Canada; the need to implement the spirit and intent of the treaties between the 

Crown and Aboriginals; the nation as a unit of governance in the context of Aboriginal 

self-government; the significance of land to Aboriginal peoples; and the need for impartial, 

permanent and independent institutions to oversee negotiations in the treaty process. 

At the centre of the report's findings and recommendations is the lack of control 

that Natives have had over the administration of their own affairs and, as informs this 

study, over certain aspects of management of Indian Reserve lands. Direct references to 

land survey occur infrequently in the F i n a l Report of the Royal Commission on 

Aboriginal Peoples (RCAP). The dozen or so references to land survey are largely 

historical and shed a dim light on this aspect of the creation and management of Indian 

lands. RCAP gives several examples where surveys facilitated the relocation of entire 

communities, effectively dispossessing them of their lands. For instance, with the Metis 

community of Ste. Madeleine, Manitoba in the late 1930s, and with the Chemawawin Cree 

of northern Manitoba in the 1950s (Canada, 1996a: v. I, c. 11, ss. 3.3 and 3.5). There is 

evidence that surveys are recognized for their use historically in securing territories in 

advance of European settlement (Canada, 1996a: v. 2, c. 2, s. 4.2). In modern times, 

"demarcation and survey" have enabled Aboriginal communities to record and adapt 

traditional elements of land use both within reserves and traditional territories to present 

circumstances (Canada, 1996a: v. 2, c. 3, s. 3.2). RCAP did recognize the importance of 

fostering an Aboriginal governance and land management capacity. For instance, 

Recommendation 2.5.13 calls for Aboriginal governments "to strengthen their capacity to 

manage and develop lands and resources" (Canada, 1996a: v. 2) but does not expressly 

address the place of land surveys in this endeavour. 

The F i n a l Report contains numerous references to the insufficiency of the land 

base to sustain Aboriginal people economically, as well as the insufficiency of current land 

management practices. For instance, relating to land used for agricultural purposes, it is 

noted that "the size of the land base and present patterns of land tenure are unsatisfactory" 
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(Canada, 1996a: v. 2, c. 5, s. 2.5). Among RCAP's recommendations are the abolition of 

the Department of Indian Affairs and Northern Affairs (Recommendation 2.3.45) and its 

replacement with agencies for Aboriginal relations and services (Canada, 1996a: v. 2). 

The F i n a l Report refers to the significance of Aboriginal systems of land tenure and the 

need to develop land management practices which incorporate such indigenous systems 

(Canada, 1996a: v. 2, c. 4, s. 6.3). Recommendation 2.4.11 calls for the establishment of 

jurisdiction over existing reserve and settlement lands and resources in keeping with "the 

traditions of land tenure and governance of the nation in question" (Canada, 1996a: v. 2). 

Devolution 

Despite the continued assertion of Indian rights, the persistence of many sections 

of the Indian Act is striking. Joint Committees of the Senate and the House of Commons 

in 1947 and 1961 called for the gradual transition of Indians from being treated as wards 

of the state to being citizens, and for the limitation of Ministerial control over Indian 

Affairs and a gradual transfer of the government's managerial responsibilities to Indian 

Bands (Saskatchewan Indian, 1978). 

The modern root of the federal government's devolution, or downward delegation, 

of administrative responsibilities in Indian Affairs is the 1969 Statement of the Government 

of Canada on Indian Policy - commonly known as the "White Paper." Wide-ranging 

consultations conducted as part of the fact-finding for the White Paper helped to bring the 

government's stated policy in line with what First Nations demanded: the eventual 

dismantling of the Indian Act. The White Paper proffered new possibilities for Indian 

people "to develop their identity within the framework of a Canadian society which offers 

them the rewards and responsibilities of participation, the benefits of involvement and the 

pride of belonging." In particular, it recommended the transfer of control of Indian lands 

to Indians and acquisition of title to those lands by Indians (Canada, 1969). 

The White Paper decried the authoritarian tradition of our colonial past which 

underlay the network of agencies that administered tax-exempt Native lands and 

maintained the non-involvement of Indian people in the development of their own 

communities. Tax exemption would have been lost under the proposal (Canada, 1969). 
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The White Paper's calls for removal of the Minister's approval for all that is done with 

Indian lands have, apparently, gone unheeded. It was soundly rejected by Native 

organizations as an assimilationist document, and a shirking of the Crown's contractual 

responsibilities to Natives. 

The 1970 Red Paper, issued by the Indian Chiefs of Alberta denounced the 

government's proposal because it condemned Indians to poverty and marginalized them in 

urban ghettos. They called for a review of the Indian Act by Indians and not for its 

abolition. Failing to maintain the agreements made in the treaties was seen as 

fundamentally weakening the status, rights, land base and traditions of Indians 

(Saskatchewan Indian, 1978). 

In 1983, the House of Commons Special Committee on Indian Self-Government 

issued "the Penner Report." The Committee researched "all legal and related institutional 

factors" affecting Band Governments on Indian Reserves. Within its purview was a study 

of "the legislative powers of Bands and their relationship to the powers of other 

jurisdictions." Among its recommendations were (No. 37): 

that the federal government promote the constitutional change necessary to 

recognize in law full Indian First Nation rights to the lands, waters and 

resources of all areas now classified as reserves or in future considered as 

Indian lands... 

(Canada, 1983: 109) 

In 1996, DIAND undertook an initiative to overhaul the Indian Act with an 

initiative that would have the effect of dismantling the land bases, among other things. 

Speaking on B i l l C-79, the proposed Indian Act Optional Modification Act, "an Act to 

permit certain modifications in the application of the Indian Act to Bands that desire 

them," the Minister of Indian Affairs outlined the reasons for the initiative: 

Why are we providing this alternative to the Indian Act? Why are we 

proposing the first major initiative with respect to the Indian Act in 45 

years? The answer is simple: fairness requires it; justice requires it; 

circumstances require it. We have no other choice. 

The Indian Act reflects an earlier time, a time when First Nations were 

treated as wards of the state. It was a time when non-aboriginal 
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governments did not trust First Nations to manage their own affairs and to 

run their own lives. It was a time when big brother in Ottawa was given the 

authority to intrude and regulate the most minute aspects of the lives of 

First Nations. It comes from a time when aboriginal religious and cultural 

beliefs were suppressed and aboriginal demands for justice and land claim 

settlements were opposed. 

[Hansard, February 18, 1997] 

Although the Bill was eventually defeated, these remarks represent well the feelings 

among both reform-minded government officials and Native people who have grown tired 

of the over-arching management of their lives by the government bureaucracy. 

Devolution refers to the delegation of power from the federal government to 

regional or local authorities. The basic models of devolution recognized by DIAND 

include Co-management, Delegation, and Self-government. Co-management is similar to 

Delegation in that both entail administration of DIAND services by a First Nation. While 

Co-management confers the authority to make operational decisions and manage budgets, 

the First Nation's performance is closely monitored. Delegation transfers more discretion 

over operating systems and some input into policy formulation. Self-government, by 

contrast, "offers the greatest degree of flexibility and broadest scope of powers" to be 

transferred to a First Nation (Canada, 1997a). 

Since 1983, it has been possible for Bands to assume control of a specified number 

of land management responsibilities under sections 53 and 60 of the Indian Act through 

the Delegated Lands Management Program (DLMP). Section 53 concerns the delegation 

of powers to deal with surrendered or designated lands, and section 60 entails more 

general powers to manage lands "occupied by the Band." Under section 60, the Governor 

in Council can convey to a Band a wider range of powers "...as [he] considers desirable." 

To acquire section 60 powers, the approval of a majority of registered members is 

required. Section 53 allows the Minister of DIAND to appoint a person to "manage or 

sell absolutely surrendered lands...or to manage, lease or carry out any other transaction 

affecting designated lands." To acquire this power, a majority of members voting must 

approve of the initiative. 
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In both cases, the First Nation must demonstrate its financial competence in terms 

of a proven history of audits and must have formal delegated authority to control, manage 

and spend Band revenues under section 69 of the Act. They must hire a qualified land 

manager and ensure that adequate land management records and systems are acquired. 

DIAND assists by training staff through the Band Land Management Training Program. 

The Bands who have opted for the DLMP appear to have a greater degree of 

independence from DIAND in carrying out land management functions. However, the 

responsibility that DIAND holds is not diminished under the DLMP. Peterson (1987) 

questions whether delegation processes such as this foster self-government to any degree 

or simply "self-administration." Through this program, a Band becomes a representative 

or agent of DIAND, rather than securing increased power and autonomy. This can be an 

onerous responsibility for some Bands with a large volume of transactions. 

The D L M P may transfer responsibility for the following land management 

functions to Band Lands staff: maintenance of land management records; responding to 

inquiries by members and third parties; representing the First Nation in discussions with 

DIAND, federal agencies, municipalities, utilities and others regarding land-related 

matters; negotiating, drafting, executing and registering leases and permits, and inspecting 

"reserve boundaries and lease and permit sites to identify encroachments or violations of 

the terms of a lease or permit and monitor compliance with non-site-related terms such as 

insurance and payment of rent" (Canada, 1998). 

Pursuant to section 60, authority may be delegated under the following sections of 

the Indian Act to carry out certain responsibilities. These include: authority to set aside 

reserve lands for Indian schools, burial grounds, health projects or other purposes for the 

general health and welfare of the Band (s. 18(2)); authorities relating to the allotment of 

reserve land to First Nation members and the issuance of Certificates of Possession (ss. 

20(1), (2), (4), (5) and (6); authority to approve transfers of land from First Nation 

members to other members or to the First Nation (s. 24); authority to issue permits for the 

use of reserve land (s. 28(2)); authority to lease uncultivated allotted reserve land for 

agricultural or grazing purposes or for any purpose that is for the benefit of the locatee (s. 
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58(l)(b)), authority to lease uncultivated unallotted reserve land for agricultural or grazing 

purposes (s. 58(l)(c)); authority to lease allotted reserve land for the benefit of the locatee 

(s. 58(3)); and authority to dispose of wild grass, fallen timber, sand, clay, gravel and 

other non-metallic materials on reserve land (s. 58(4)) (Canada, 1998). 

Significantly, the terms of reference stated in the Devolution Information Guide 

(Canada, 1997a) limit the delegation of powers in relation to section 53 (designated and 

surrendered lands) "so as to exclude responsibilities for disputes and other issues arising 

from the department's administration of designated lands prior to the date of the 

delegation." First Nations interviewed are reluctant to assume responsibilities for past 

wrongs that may require substantial effort and financial compensation to remedy. Past 

misdeeds of the Indian Agent, for instance at Akwesasne (Thompson, 1999), are viewed 

as a significant contributor to current land issues - both among reserve residents, and 

between the reserve and neighbouring land users. This is clearly a limiting factor in 

devolution of lands powers, as the positions are polarized: DIAND does not appear to 

want to be fully responsible for past deeds of its Agents, while Bands will not accept 

delegated powers if they come with no funding to compensate owners, etc. for mistakes 

allegedly made by those Agents. 

First Nations Land Management Act 

There are other means by which First Nations may secure control of lands matters 

on reserves. Under the 1999 First Nations Land Management Act, fourteen First Nations1 

chose to opt out of the Indian Act's provisions for land management in favour of having 

greater autonomy in managing their lands according to local First Nation Laws. The Act, 

which originated as B i l l C-75, was given first reading on December 10, 1996. It was re

introduced as Bi l l C-49 in the following session and enacted in June, 1999. The F N L M A 

1 The 14 First Nations are: Westbank, Musqueam, Fort George (also known as Lheit-Lit'en and Lheidli 

T'enneh), Anderson Lake (also known as N'Quatqua), Squamish, Siksika Nation, John Smith (also 
known as Muskoday), Cowesses. The Pas (also known as Opaskwayak Cree), Nipissing Band of Qjibways 
(also known as Nipissing), Scugog (also known as Mississaugas of Scugog Island), Chippewas of Rama 
(also known as Chippewas of Mnjikaning), Chippewas of Georgina Island, and Saint Mary's. 
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provides for the establishment of a land management regime for each signatory FN, in the 

form of a Land Code. 

A First Nation wishing to establish a land management regime pursuant to the 

F N L M A must first have a legal description of all the lands that will be subject to the 

regime. In this respect, land surveys facilitate the migration towards greater local control 

of First Nation lands. Under section 18 of the F NLMA, a First Nation assumes the 

capacity of an owner of the land under the Act and, in this respect, it may grant interests, 

receive revenues and manage natural resources on its lands. Section 18 also grants a F N 

the legal capacity to hold land and to have the capacity as a legal person, for purposes 

such as entering into contracts, being a party to legal proceedings, etc. 

The F N L M A allows each Band Council: to grant interests in F N lands (s. 18); to 

enact laws for the regulation of land use and development, environmental assessment, and 

the resolution of disputes (s. 20). Section 6(1) provides that a Land Code must include, 

among other things: the establishment or identification of a forum for the resolution of 

disputes in relation to interests in First Nation land. The F N L M A initiative requires 

significant effort on the part of the Band Council in developing the components of a Land 

Code and also in overcoming the trepidation of Band members about leaving behind 

inappropriate, yet certain, management of their lands by DIAND (Wolfleg, 2000). 

The Act has been received with trepidation by some Native women concerned 

about the possibility that their rights in land would be prejudicially affected under the laws 

of a First Nation. Concerns of this group centre around fears that matrimonial property 

may, upon dissolution of a marriage, be withheld from the women in communities where 

the prevailing custom, enshrined in the F N Land Code, was applied to the detriment of the 

wife (National Post, June 16, 1999). Other fears include the misapplication of powers of 

F N governments to expropriate reserve land for community use. 

Summary 

The relationship between Aboriginal people and the Crown, which stems from the 

Royal Proclamation of J 763, has contributed to both supporting and limiting the 

prosperity of Native communities. Official systems supporting the land-holding regime on 
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reserves, including land survey and registration, often operate alongside customary means 

of allocating and managing property rights among Band members. 

Developments in the structures that govern Indian affairs, such as the 

reinstatement of Indian status to women who were unfairly denied their rights, have 

resulted in increased demand on limited reserve land bases. The options available to First 

Nations to acquire increased control of land management on Indian Reserves include both 

options for self-administration of DIAND functions and independent management of their 

lands. However, some Band members are hesitant to endorse the latter option which 

imposes significant responsibilities on First Nation administration. 
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T H R E E : A S E A R C H F O R P R I N C I P L E S 

This chapter presents the benefits of land administration improvements as 

identified in the literature on cadastral reforms and titling initiatives throughout the world. 

It includes an analysis of comprehensive reforms which incorporate land survey and 

registration (land titling) as relatively minor aspects of the overall social and political 

goals, as well as initiatives which focus on land titling exclusively. In both cases, the 

reforms include a combination of social, legal and economic objectives which contribute to 

the goal of understanding of benefits of land surveying. Widening the focus to include 

studies that address broader objectives is necessary in that it gives an appreciation for the 

social, political and legal context in which land surveying may contribute. A study of the 

social and legal benefits provided by land surveying is necessarily bound up with these 

larger initiatives. 

The literature consulted covers the period 1967 to 2001, and comprises studies of 

initiatives on every continent, as well as contributions from Indian lands within the United 

States and Canada. Evidence of the results of the various initiatives is often conflicting 

between various locales, that is, while one survey or registration (titling) initiative may 

have succeeded in one country, the identical approach may fail in another due to factors 

that are unique to that locale. 

The importance of reforming land management institutions in economic 

development is the basis for the various initiatives. The mechanisms identified as means to 

this end have been described variously as "land tenure reform," "land reform" (McAuslan, 

1998), "cadastral reform" (Williamson & Fourie, 1998), "land titling" (Fandino, 1993), or 

"property formalization" (de Soto & McLaughlin, 1995), etc. What is clear from this 

range of operations is that an approach which conceives of survey and registration without 

an acknowledgement of the wider superstructure of land management and governance is 

of limited use. The dynamic has been noted by McEwen (1992) in relation to Indian lands 

in Canada: "Improvements to land registration and survey laws and practices are not all 

that is required, but they can provide a vital contribution to the progress and self-

sufficiency of Indian and other aboriginal peoples in Canada." 
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Surveying and registration initiatives have been applied to land-holding systems in 

which individual rights to land are recognized in an open land market, as well as systems in 

which individual rights are limited by group or collective rights. With respect to the post-

colonial nations of Africa, land registration and survey appear to be seen as a movement 

counter to the land tenure regimes existing prior to European contact (Atwood, 1990: 

662). These traditional regimes are based on concepts of group rights in land and ways of 

dealing with land which are designed, for example, to effect transfers which are not 

formalized in the western sense of registration of paper records. 

Examples of international works abound with statements on the efficacy and 

benefits of land titling programs. Proponents of the establishment of cadastral systems in 

less-developed countries champion the need to formalize individual and communal land 

rights in order to achieve a set of supposed benefits, i.e., to: "promote security of tenure; 

improve access to land; promote economic and sustainable development, reduce poverty; 

support environmental management; and support national development in the broadest 

sense" (Williamson, 1997). 

This review of the literature describes the predicted benefits of survey and land 

registration systems and reports on the evidence of their success or failure. Rather than an 

inventory of successful measures, it gives a summary of the claims and actual goods 

delivered (or not, as the case may be) as a result of survey and registration systems. Cases 

where there are either conflicting results or insufficient information to draw conclusions 

will also be noted. This consists either of imagined characteristics of well-functioning 

survey and registration systems or commentary in the nature of best practices based on 

project experience. This review looks, firstly, at the results of comprehensive reforms 

among the components of which are cadastral initiatives; and secondly, at a summary of 

the benefits postulated of survey and registration initiatives. 

Comprehensive Initiatives 

Among the benefits of the comprehensive initiatives is defusing social tensions, de 

Janvry (1981: 390) identified several ways in which reforms, including property 

redistribution, help to stabilize a situation where social tensions lead to unrest and land 
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invasions; for instance, as has been observed in Colombia. Incorporating the land interests 

of peasants into the land registration system achieves the aim of reinforcing the institution 

of property while not addressing the systemic causes of unrest which led to the invasions. 

As such, it is a superficial treatment and not a complete antidote for social tensions. 

Comprehensive initiatives contribute to limiting unplanned and inappropriate land 

development. By controlling the supply of land that is allowed to be developed for 

housing, by regulating land markets, and by providing basic infrastructure to informal 

settlements in developing countries, unregulated development of the built environment can 

be minimized. These initiatives are identified by Durand-Lasserve (1997: 11) as 

contributing factors to minimizing haphazard and unregulated sprawl development. 

By facilitating the settlement of land claims in the Canadian context, 

comprehensive reforms provide access to land and resources. "The settlement of 

comprehensive land claims opens doors for aboriginal people to realize the potential of 

their relationship with the land and their designs for their territory more fully" (Notzke, 

1994: 175). Resolving outstanding disputes over land tenure and resource control gives 

certainty and economic stability to the business community. Assured rights give business 

people access to the most important assets available for local development - land and 

resources (Elias, 1995: 139). Elias asserts that domestic production, and therefore mixed 

economies, depend on access to lands and resources (1995: 9): "But, access alone is not 

sufficient: aboriginal people also need the right and authority to decide how resources and 

lands will be used" (Elias, 1995: 33). 

Improved land management, stemming from its component initiatives of cadastral 

surveys, land registration, and land use regulation, brings revenues to local government by 

facilitating taxation and funds the provision of services (Badiane, 1997:17) The "human 

development" benefit stems from the provision of social services from the community tax 

base. 

Notzke asserts that comprehensive reforms contribute to the resolution of 

boundary issues of land use and occupancy overlap. In the context of the Gwich'in and 

Inuvialuit Settlement Areas in northern Canada, for instance, placing artificial boundaries 
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of land in a territory where none have existed historically is a complex task for Aboriginal 

peoples. This applies to the land selection process within the claims areas as well as to the 

boundaries separating settlement areas (Notzke, 1994: 194). Overlap Agreements specify 

the principles for consultation in the management and development of an area which is 

claimed by two or more groups (Notzke, 1994: 195). Such agreements may be entered 

into for the duration of a specific issue of mutual concern such as wildlife harvesting. 

Comprehensive reforms promote self-governance through models for First 

Nation's administration of land. The F i n a l Report of the Royal Commission on 

Aboriginal Peoples (RCAP) (Canada, 1996: vol. 2, c. 3, s. 3.1, Part 1) suggests 

governance models where Aboriginal governments would exercise core jurisdiction in 

most lands matters, including the administration of lands in accordance with a nation's 

traditions of tenure and governance (this would imply various survey and registration 

models). 

Survey and Registration Initiatives 

Long before RCAP's exhaustive study and recommendations, the Special 

Committee on Indian Self-Government (Canada, 1983) recommended that the federal 

government enter into a new relationship with Indian First Nations. An essential element 

of this was the recognition of Indian self-government and the control over "methods of 

land-holding and land management on reserves" (recommendation No. 37) was integral to 

achieving this goal. Among the Special Committee's 57 other recommendations were 

(No. 38) "that there be an official Registry of Indian First Nation lands. It would hold 

records of land under Indian First Nation control, to be distinguished from federal and 

provincial lands." 

In the following section, the asserted benefits of land survey and registration 

initiatives specifically will be discussed. With regard to Indian lands, the most obvious 

benefit is that surveys demarcate exterior boundaries separating Indian Reserve lands from 

other territorial jurisdictions and safeguard the Crown's proprietary interests in relation to 

lands adjoining reserves. These principal functions of the office of the Surveyor General 

of Canada Lands achieve both practical and socio-political purposes. The boundaries of 
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the parcels constituting Indian Reserves are manifested physically by ground survey to 

represent the Crown's interest and to safeguard against encroachments. The subject lands 

are also legally represented on a plan of survey as being under distinct legal regimes of 

land tenure and management (McEwen, 1992) compared to the surrounding lands. 

According to McEwen (1992), there is "growing pressure for surveys to support... 

reserve land development and transactions." The literature does not specifically address 

the performance of the Canada Lands surveying system in this respect. McEwen (1992) 

characterized the challenge for land management as one of arriving at minimum standards, 

while satisfying the legal and technical requirements, given the government's limited 

financial resources in this area. 

Surveys are typically required as part of the process which secures long-term 

interests in land, such as expropriations and surrenders of Indian Reserve lands. Major 

transactions involving Indian Reserve lands depend on unambiguous parcel definition by 

Official Plans confirmed under section 29 of the Canada Lands Surveys Act. McEwen 

(1992) identifies this as an essential function of actual field survey. 

Surveys are useful in identifying the condition of external boundary lines and 

encroachments onto Indian Reserve land. Through field investigation of the external 

boundaries of Indian Reserves, the existence and extent of encroachments may be 

uncovered, providing a base for further action. Discrepancies between legal allocations of 

parcels to individual Indians and actual occupation may be similarly discovered (McEwen, 

1992). Identification of resource extraction activities on the margins of Indian Reserves is 

an important fact-finding function of such work. 

The benefits of survey and registration programs are often implied where land 

rights are poorly defined and where the property rights system is either incomplete or 

excludes the claims of indigenous peoples. Among the benefits accruing from these 

programs include the protection of forest resources. For example, the "unclear definition 

of territorial rights" in respect to the land claims of the Mayagna indigenous community on 

Nicaragua's Atlantic coast, is identified as a hindrance to equitable distribution of forest 

resources: "The absence of any definition as to the land or territorial rights of indigenous 
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groups...results in an absence of responsibility in which land and property is frequently 

abused" (Anaya & Crider, 1998: 217). Where there is more certainty as to the nature and 

extent of indigenous ownership, other players in developing the resource are more likely 

to participate in responsible management and extraction. In the Canadian context, Notzke 

reports that there are 42 major forestry tenure systems used to grant property rights to 

forest operators across the country - from comprehensive freehold to non-exclusive 

common property rights. Forest tenure systems are the major instrument for implementing 

public forest policy and for forest management development. Identification of land tenure 

and property rights defines the mechanics of the process and can determine who may not 

obtain this access. It can entail rights over the forest itself, beyond mere acquisition of 

timber (Notzke: 1994, 83). 

The Gathering Strength Report that came out of Canada's Royal Commission on 

Aboriginal Peoples indicates the federal government's intent to develop and implement 

professional development strategies in land management. Such initiatives will support 

accelerated transfer to First Nations of land registry and survey functions. In turn, the 

larger talent pool will have the effect of accelerating transfer of land registry and survey 

functions. Gathering Strength envisages that these initiatives will strengthen First 

Nation's capacity in key areas of governance and economic development (Canada, 

1997b). 

Durand-Lasserve (1997) identified the integration of informal settlements into the 

wider land market as a key step in ensuring that the necessary infrastructure is provided to 

informal (i.e. squatter) neighbourhoods. Having piped services in a locality is a mark of 

permanence and, in turn, enables sustainable (urban) development. This link between 

registration and sustainable development was not fully demonstrated with empirical 

evidence. 

"The best use of land may be unlikely without [secure tenure], but security will not 

by itself ensure that land is properly used" (Simpson, 1976: 10-11). Simpson developed 

his point, saying that promoting the best use of land requires, primarily, ease of 

disposition; that is, ensuring that land parcels are available to the land market and that land 
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transactions are easily made. In a similar vein, Atwood (1990: 662) echoed Uchendu's 

(1967) observation that titling "has been advocated as a way to weaken, ethnic barriers" 

to achieving evenly distributed land use on a regional basis, apart from ethnic 

considerations. 

While customary land tenure systems tend to expose buyers to serious risks when 

acquiring property, registration reforms reduce the costs associated with identifying the 

true owner of a parcel and reduce the risk of dispossession by arbitrary local authorities. 

Atwood (1990: 663) cited cases in early colonial Uganda and early independent Cote 

dTvoire where these benefits were demonstrated as substantial improvements over 

previous informal land-holding practices. 

African land privatization experience reported by Atwood (1990: 663) suggests 

that land registration by itself does not increase activity in the land market. At the 

inception of privatization in Uganda and Cote d'lvoire, for instance, an initial increase in 

the volume of land transfers was spurred more by the imposition of the requirement for 

privatization rather than by any single mechanism such as registration. As such, the 

evidence that registration reforms promote land transfers is not convincing. In addition to 

the ineffectiveness of registration applied in isolation, Atwood reported certain features of 

formal registration systems that make them unattractive in comparison to customary 

systems. In summarizing research on the Kenyan experience Atwood (1990: 663) notes 

that a formal system will not be used to transfer land if the costs of executing a transaction 

are prohibitively high. As well, certain transactions remain outside of the formal system 

where procedures mandate a minimum parcel size or affect only those transactions which 

have been approved by government officials. 

Land registration reforms have been postulated to cure the ills of customary tenure 

in several respects. Of these, there is evidence in the literature showing that increasing 

security of tenure and promoting improvements to land have been demonstrated. 

However, Simpson (1976: 9) noted that security of tenure can exist without formal 

recognition by state-sanctioned systems, including those of survey and registration. His 



46 

comments refer to experience in Tanzania, West Africa, Zanzibar and Uganda. The point 

Simpson has made is that occupation of land is central to an individual claim. 

Traditional systems of land use and state recognition of individual property rights 

provide a measure of certainty of occupational rights. The literature reviewed has not 

shown that the goals of consolidating and registering customary tenure or reducing 

litigation in land have been realized. According to Hanstad (1996: 12), the novel 

juxtaposition of a formalized registration system alongside a customary land-holding 

system of long standing can actually increase land disputes which have the potential to 

turn to litigation. Conflicts arise when land titling projects attempt to supplant customary 

tenure systems with common law rules. Hanstad (1996: 7) describes how imposition of a 

new regime which allows registration of title has been accompanied by fraudulent land 

takings, notably in the US and Australia but not uncommon elsewhere. Hanstad reports 

studies which demonstrate increases in "productivity-enhancing investment" in Thailand 

and Costa Rica based on comparisons between titled and untitled farm operations. 

Atwood (1990: 664) speaks of the securing of mortgages with property as a means 

of reducing the "information cost" of a transaction; that is, reducing the cost of acquiring 

information as to the borrower's credit-worthiness. The public nature of a land registry 

and its measures of quality assurance in certifying title enable it to verify a borrower's 

collateral. However, land is valuable as collateral only where there is a viable land market 

and lending institutions have the assurance that the properties they acquire through 

foreclosure will be marketable or valuable assets. The objective of enhancing access to 

credit has not been demonstrated, from the evidence presented in the African context, 

where informal lending was shown to be the norm (Atwood, 1990). 

On this point of enhanced access to credit, although they report that titled farmers 

had "far greater access to credit" than untitled farmers, Feder & Nishio (1999: 34) allow 

that access to credit was enhanced only for large-scale producers. Hanstad (1996:9) 

accepts that "many studies" cite a link between registration of title and enhanced access to 

credit, yet he notes weaknesses in the methodology of such studies and the need to 

demonstrate a causal link. The link, although plausible, has been investigated without 
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controlling for the possibility that factors other than titling are the cause of the enhanced 

access to credit (Hanstad, 1996: 9). 

The Indian Act is major barrier to lending on reserves in Canada because section 

89 prevents banks from holding reserve lands as security. Lack of access to capital 

impedes economic development in Aboriginal communities. Nevertheless the need to 

establish, and the potential of, Indian economies is recognized. 

The experience of emerging nations around the world demonstrates clearly 

how successful political change involves corresponding changes in the 

economic system. A Government can succeed only when it is operating in 

a viable economic system, one that creates and sustains wealth and thereby 

serves the needs of its citizens. We cannot achieve self-government at the 

community level without first having achieved a level of self-sufficiency. 

(BDBC, 2000: 1-2) 

One aim of the Indian Act is to preserve the Indian land base and it thus does not 

serve as an ideal legislative framework for financing reserve businesses. However, does 

the Act enable the recording of financial interests in reserve lands to assist acquisition of 

finance? Section 21 establishes the Reserve Land Register for internal interests such as 

Certificates of Possession and allotments to individual Indians. Section 55 establishes the 

Surrendered and Designated Land Registry for the interests of non-Indians. Reiter 

(1990a: 19) notes that the main problem with both of these registry systems is that they 

have no system of priority for the registration of interests and there is no assurance fund 

which pays those who have suffered financial loss as a consequence of relying on the 

system. The security problem can be circumvented by allowing non-Indians to use reserve 

lands for a limited time through lease arrangements. After the lease expires, the land 

reverts back to full reserve status; the Band has a reversionary interest. Hence a mortgage 

or other charge will only apply to a leasehold interest on reserve land (Reiter, 1990a: 20). 

The prospective benefit of registration in promoting on-farm investment is not 

apparent. Conclusive proof of the dependency of farm investment on registration of title 

cannot be shown. Atwood's (1990: 665) summary of the African cases suggests that, 

while tenure security flowing from title registration may encourage technical innovations 
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and investment, this occurs in the minority of large agricultural operations. In the vast 

majority of operations, which are small farms, culturally-ingrained practices (for example, 

of periodically relocating holdings) and the hegemony of unsophisticated farming practices 

conspire to discourage investment by individual farmers. 

Evidence in the literature about registration's role in stimulating a viable land 

market is not conclusive. Feder and Nishio (1999: 28) describe the process by which 

parcel registration decreases the uncertainty faced by potential buyers of land. When the 

marketability of parcels is so increased, it becomes easier to transfer land. The market 

enables pressures to transfer land into higher-valued uses to flow and stimulates activity. 

However, studies reported by Hanstad (1996: 10) present conflicting outcomes regarding 

land market performance. For example, a 1980 study of the establishment of a land 

registration system in the Caribbean reported a significantly higher number of land 

transactions following implementation. A 1990 study of the advent of formal titling in 

Honduras showed either no difference in the incidence of transactions between titled and 

untitled areas, or a slightly lower incidence of transactions in the titled area. Honduras' 

experience in titling also seems to thwart the entry of smallholders into the land market. 

As Fandino (1993: 51) reports, "land market transactions are blocked for holders of plots 

smaller than 17 hectares." 

The Indonesian Land Administration Project (Indonesia, 1996) aims to reduce the 

potential for disputes by systematic registration of interests in all non-forest land in the 

country. Al l claims to land in a locality are adjudicated in a meeting conducted with all 

adjoining owners in the project area. In this way, potential claims - based on conflicting 

use or on legal grounds - are identified, vetted and resolved at the time of registration. 

Although the standards for ground survey appeared to elude the titling initiative in 

Belarus, a program of "systematic delineation" of rights in land was envisaged (Butler, 

1996: 20). Like the Indonesian initiative, the approach conceived of at that time included 

adjudication of rights so as to exclude any instances of budding disputes from the system. 

The theoretical mechanism by which titling, in the Latin American context, brings 

about improvement and increase in agricultural production, is well-established. In the 
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four-step program, described by Stanfield (1985), the secure title gives the farmer the 

ability to use the land as collateral against a loan. Having assurance that his parcel will not 

be taken from him and the knowledge that the proceeds of his investment will accrue to 

him give the farmer incentive to invest in his agricultural enterprise. The process outlined 

by Stanfield is as follows: 

1. A secure title enables the farmer to use the land as collateral for 

securing loans from financial institutions. 

2. A secure title provides farmers with incentives to invest in their farms 

by increasing the probability that the capital they accumulate will 

provide them with future benefits. 

3. With this combination of increased ability to secure operational and 

long-term capital and the farmer's increased incentive to use this capital 

in the farm enterprise, farmers with secure title will actually increase 

their long-term capital investments as well as their purchase of 

production inputs. 

4. With higher investments and greater use of production inputs, the value 

of production per hectare will be higher for the holdings with secure 

title than for those without good title. 

In analyzing agricultural productivity of Indian lands in the western United States, 

Anderson & Lueck (1992: 448) do not identify the presence or absence of registration as a 

determining factor. Rather, they identified a correlation between productivity and type of 

land tenure. The type of tenure - i.e., whether the land was tribal-trust, individual-trust, or 

fee simple land within an Indian Reservation - was the key determinant of productivity. In 

addition, dealing with trust land of either type was associated with higher transaction costs 

"resulting from multiple owners of small parcels;" with delays in land dealings due to 

remote administration by the U.S. Bureau of Indian Affairs; and with the complicating 

effects of tribal politics on land use decisions. Tribal-trust lands, which may not be 

alienated and which are not usable as collateral (similar to the situation, generally, of 

Indian Reserve lands in Canada) were found to be 90 percent less productive than fee 

simple lands; and individual-trust lands were found to be 30 to 40 percent less productive 

than fee-simple lands within reservations. Anderson & Lueck speculate that the lands 

which were first selected as allotments out of reservation lands were those lands with the 
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highest agricultural potential. Whether allotments have been surveyed, in this context, is 

not a determinant of productivity but, rather, it appears to be a hallmark of the more 

productive lands. The causal link between surveying and productivity is difficult to 

establish. 

McEwen (1992) identified the desirability of registering land in the provincial land 

registration system to take advantage of a more flexible provincial legislative framework. 

He highlighted provincial statutes such as condominium and landlord and tenant legislation 

which are currently not available on Indian lands in the provinces. The freedom to deal 

with land according to provincial laws is attractive to investors and can be successful as 

has been shown in the example of the Sechelt Band who engineered this change via the 

1986 Sechelt Indian Band Se{/-Government Act. The eight Cree Bands and one Naskapi 

Band who are party to the 1984 Cree-Naskapi Land Registry Regulations benefit from the 

ability to use the provincial land registration system to secure protection against 

unregistered dealings, or subsequent conflicting registrations. However, although 

registration would occur in both the local community's registry office and at a centralized 

registry in Quebec City, there was an almost total lack of use of the system several years 

later. McEwen (1992) theorized that cultural preference and simple demographics might 

explain the situation: 

The limited extent to which the system is being used by the communities it 

was designed to benefit may simply reflect the fact that aboriginal peoples 

living in remote, and sometimes fairly simple, surroundings may have little 

familiarity with, or see much use for, a sophisticated type of land 

registration that is more appropriate for settled areas where individual land 

tenure, rather than communal holding, predominates. 

In Canada, legislation allows for an Indian Band Council to allot possession of 

parcels of reserve land to individual members; that is, through section 20 of the Indian 

Act. The supposed benefit of registration is securing individual rights on communal land 

on Indian Reserves. However, individual allotments and transfers of possessory rights to 

another Band member are subject to Ministerial approval. On reserves where a customary 

land allocation practice is followed, Bands can allot land to individual members at the 
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discretion of the Band Council and the need for Ministerial validation is avoided. 

However, the allottee has no more legal security of tenure than the Band Council is 

prepared to grant. Individual land tenure under a customary system is flexible and 

informal (Notzke, 1994: 178 -180). On some Indian Reserves with customary land-

holding regimes (for instance the Stoney Reserve west of Calgary) every family has the 

right to fence off or use a parcel of land to graze some livestock, although there are some 

limits. There is no official, rigorous means of land registry and there is not necessarily a 

reliable database regarding the number of landholders and size of holdings. 

Despite the noble sentiment behind the goal of reducing the incidence of 

uneconomical fragmented parcels, the mechanisms are not in place in all titling initiatives 

to achieve it. For example, Fandino (1993: 50) notes that, in Honduras, titling regulations 

expressly prevent formalization of title for landholders with less than five hectares of land. 

The intention of the law is to discourage the existence of small parcels which, in the case 

of Honduras, play an "essential role" in the nation's agricultural sector. It is unclear 

whether the titling program's refusal to formalize smallholdings is instrumental in 

precipitating a reduction in their numbers. 

In the context of land settlement agreements between Canadian governments and 

First Nations where there have been no treaty relationships historically, one projected 

benefit of registration is to ensure that the final agreements will provide certainty with 

respect to ownership and use of land and resources. In the Nisga'a Final Agreement in 

Brief, individual parcels within Nisga'a Lands will initially be registered under a Nisga'a 

land title system and, following a transition period, may be registered under the provincial 

land title system. (Anderson, 1999: 267-269). Whether this result is realized will depend 

on the types of protections that are offered under the particular First Nation registration 

regime that is ultimately implemented. 

Summary 

One distinction must be made between reform and titling initiatives in less-

developed countries (LDC's) and Indian Reserves in Canada. That is, where informal 

settlements occur in LDC's, they exist outside of the law. By comparison, where the land-
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holding pattern on an Indian Reserve operates on a basis that is specific to the local 

custom, there still exists the possibility of opting into the official allotment measures 

provided by the Indian Act. Thus, the parallels between LDC experience and Canadian 

IR's must be made cautiously. 

In many of the studies analyzed, it is difficult to isolate either the land surveying or 

registration system and to gauge the effectiveness of each separately. They are, rather, 

typically treated as a unit, and as components in the building of institutions which 

guarantee property rights through the definition of property on the ground and within a 

legal process. The overall enterprise may include cadastral surveys, mapping, land records 

regularization, and information systems applications. Such initiatives are often packaged 

with other reforms of rural development to achieve broader social goals. As Simpson 

(1976: 3) put it, land registration "is merely part of the machinery of government. It is not 

some sort of magic specific which will automatically produce good land use and 

development." 

There appears to be no literature which uses empirical data to explicitly identify the 

social and legal benefits of land surveying and title registration to First Nations' lands in 

Canada. However, there are studies from elsewhere which suggest expected benefits and 

which identify actual benefits. Much of the literature which deals with Indian lands in 

North America is concerned generally with Indian economic development, in terms of 

governance, accountability, and trust. The difficulty in extracting the benefits resulting 

from either surveying alone or registration in isolation illustrates the need to regard these 

as interlaced elements contributing to the integrity and reliability of larger systems of 

governance. 
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FOUR: T R I B A L G O V E R N A N C E IN T H E USA 

Empirical study into economic development on Indian Reservations in the USA by 

researchers at the Harvard Project on American Indian Economic Development takes a 

much wider view than the studies referred to in chapter three which have focused on land 

management alone. In this chapter, the views of scholars researching Indian governance at 

the Kennedy School of Government, Harvard University are presented. The intention is to 

identify the context in which land surveys, land registration, and land management 

functions occur within First Nations governments. By examining the findings of the 

Harvard Project, this study of benefits of land survey can be located within the framework 

of best practices in First Nations governance. 

By contrast, available Canadian studies such as the Penner Report (Canada, 1983) 

dealt with the need for control by Indians of Indian First Nation lands and resources. Its 

recommendations represent more of a compilation and assessment of evidence presented 

by individual interviewees and groups on a political level, rather than an examination of 

the elements of economic success. By way of comparison to the Harvard Project's study, 

there is one Canadian study which bears on the socio-economic health (Canada, 1997c). 

It sought reasons why communities situated on Indian Reserves differed from comparable 

communities located off-reserve in terms of social program effectiveness. Reserve 

communities, which are predominantly rural, differed from non-reserve communities in 

measures of housing, education, labour force participation, and income. DIAND 

conducted the study entitled, Socio-Economic Indicators in Indian Reserves and 

Comparable Communities, I97I-J99I, to gauge the effectiveness of the programs it 

delivered. Among the findings were that 4 2 % of the difference between average 

individual income in reserve and non-reserve communities was explained by community 

size and remoteness of location. 

The recommendation flowing from this study was that adjustment for community 

size and remoteness is essential when comparing indicators of the effectiveness of program 

delivery between otherwise comparable reserve and non-reserve communities (Canada, 

1997c). No explanation was offered for the remaining 5 8 % of the difference in indicators. 
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Speculation would allow that levels of education may play a part. However, this is not 

mentioned; nor is there any indication in the report that components of land tenure and 

security were examined. 

In the Harvard study, Steven Cornell and Joseph Kalt have identified best practices 

and hallmarks of success in First Nations governance. This wider focus clarifies the 

present study by locating the context for land management and the property rights system 

as elements of governance. In the following paragraphs, principles not referenced to 

specific works represent materials of a presentation of this work in Banff in January, 2001 

(Udell/Harvard, 2001). 

The Harvard Project presents principles gleaned from a study of the practices of 67 

US tribes. Within this framework, economic development is conceived as a nation-

building exercise and founded on the assertion of sovereignty. Sovereignty underpins the 

development of governing institutions, strategy and policy, and tools and resources - all of 

which lead to "action" or economic activity (Udall/Harvard, 2001). A distinction was 

made between the use of the term sovereignty in the US and its application in Canada. In 

the Canadian context, sovereignty typically refers to a formal separation of states and may 

or may not entail an economic union. American usage of the word, by contrast, was 

qualified as denoting assertion of a particular variety of self-determination within the 

federal state. American tribes apply the term sovereignty to the activity of nation-building 

through economic development. This notion was manifest in the type and themes of 

presenters and case studies assembled for the conference. Among the conference's 

"Starting Assumptions" were that: 

Most problems faced by Indian nations are not 'Indian' problems. They are 

problems that societies everywhere face. Indian nations are no less capable 

of solving these problems than other nations are. However, indigenous 

peoples often face constraints that other societies do not face; this 

complicates the problem-solving process. Finally, what we are talking 

about today is not simply economic development. The topic - and the 

challenge - is larger than that. The fundamental task is to build societies 

that work. 

(Udell / Harvard, 2001) 
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Further, "societies that work...deal with internal differences and disputes fairly and 

effectively..." (Udell / Harvard, 2001). The research under the auspices of the Harvard 

program includes reference to "investors" in tribal activities. The term is broadly 

construed and can apply equally well to native or non-native agents with financial 

resources and to Band members who are shareholders in the common enterprise 

represented by the Band Council or tribal government. When speaking of the success of 

native enterprise, the researchers referred to critical factors which attract and benefit 

investors of both types. One trait shared by investors is their need for security - whether 

in the form of guarantees relating to access to land and resources, or to the degree of 

reliance that they can place in dispute-resolution mechanisms. The environmental 

characteristics which support economic success all contribute to increasing security that 

the investment will be safeguarded by supporting institutions and procedures. 

In summary, Cornell et al identified five essential components of nation-building: 

"stable institutions and policies, fair and effective dispute resolution; separation of politics 

from business management; a competent bureaucracy; and "cultural match" (Cornell & 

Kalt, 1999: 12). 

Establishing capable governments of Indian Nations in general provides benefits by 

enabling local administrations to: 

(1) efficiently make and carry out strategic choices and policies; (2) provide 

a political environment in which investors - large or small, tribal members 

or non-members - feel secure; and (3) mobilize and sustain the tribal 

community's support for its institutions and for particular development 

strategies. 

(Kalt, 1996: 5) 

Kalt (1996) referred to several case studies which illustrate the benefits of separating the 

political function of Indian nation governments from its administrative and judicial roles. 

One beneficial principle which Kalt's research highlights is the necessity of having an 

independent and fair means of dispute resolution within native communities. Kalt asserts 

that only with this aspect of local governance in place will investors have the confidence to 

commit their resources to building and strengthening economic and social goods. 
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The "best practices" framework of the Harvard Project was enriched by an 

examination of governance structures in a variety of settings. A broad base of institutions 

of good governance is essential to fostering economic development on Indian lands. The 

presence of an independent judiciary was found to be correlated (Cornell & Kalt, 1999: 

14) with lower levels of unemployment in a controlled study of 67 US tribes: "If you 

control for the effects of other factors of employment, you find that simply having an 

independent judicial system reduces unemployment, on average, by five percent." The 

supposition is that an independent judiciary and its supporting institutions of law 

enforcement is the guarantor of fairness in business dealings. 

The lesson illustrated by Cornell and Kalt's work is that a prosperous economic 

climate is formed by institutions of government which remain objective, inviolable, and 

insulated to various degrees from the political realm. The mixing of political and 

management functions of government was the principal danger of government structure 

explored in the context of First Nations. A recent study by Jeremy Hull, entitled 

Aboriginal People and Social Classes in Manitoba calls for the overhauling of Native 

government through the elimination of corruption and nepotism in Band Councils and 

Band administration (National Post, 2001). 

According to Cornell, the first problem of self-government involves determining 

who the " s e l f is. In other words, does self-government proceed from an understanding of 

nationhood based on identification with government-created Bands? Bands are 

understood to be creatures of statute, either the Indian Act in Canada or the Indian 

Reorganization Act of the USA. The latter gives the model of governance for roughly 

half of the Indian nations in the US. Alternatively, does national identity flow from 

membership in a treaty or from modern-day tribal affiliations? Does it incorporate 

traditional alliances extant before European contact, and what role does self-identification 

play in the process? How does mutual self-interest - based on occupation on the shore of 

a river, or presence in a specific watershed - operate in defining a nation's identity7 

An example in the context of Alaska tribes showed the difficulty of identifying the 

nation, given the simple presence of artificial boundaries imposed by non-Aboriginal 
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governments. Political boundaries have imposed artificial cleavages between once unified 

peoples and established administrative divisions having no sense except as administrative 

pod-separators. The Indian Reorganization Act (IRA) of 1934 similarly imposed artificial 

power structures which are wholly inadequate in light of current issues. Furthermore, the 

power structures established by the IRA and Canada's Indian Act are, in many cases, seen 

as anathema to traditional and hereditary forms of social organization (Cornell, 2001). 

The recent trend of devolution of the federal government's responsibilities in 

Canada to provincial governments has required that Bands deal increasingly with 

municipalities. Cornell identified the fact that, although US Indian Bands have a position 

of not dealing with state governments and preferring the nation-to-nation approach, the 

state is becoming the point of contact in many areas. Saskatchewan's Treaty 4 

organization has referred to the need to deal with municipalities on matters such as land 

use and zoning and transfer of land to reserve status. In relation to downloading of 

responsibilities, a Campbell River, British Columbia F N noted that, in the arena of health 

care, 'Sve have decision-making [power] but not infrastructure." In other words, the 

responsibility has been delegated to the First Nation without the resources or authority 

required to carry it out properly. 

A distinction was made in the 67 USA case studies between business ventures 

undertaken from positions of weakness (that is, poor organization, institutional gaps, high 

rates of unemployment, politically opportunistic leaders, dependency on federal programs) 

and those entered into by Bands with a healthy political and institutional structure. A 

Band Council which was desperate to be seen to be correcting a situation of high 

unemployment was shown to have made poor business decisions, while a Band with a 

sound institutional framework and an objective decision-making (including dispute 

resolution) structure succeeded in business enterprises (Udell/Harvard, 2001). 

Economic activities which would entail use of certain lands in the community must 

be qualified by cultural values. This point has been identified variously as an expression of 

long-standing cultural practice and a hindrance to economic growth. For instance, one 

tribe's proposal to allow non-Indians to use their substantial wild areas for hunting was 
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rejected on the basis of the area's special cultural significance. In this light, it would have 

been inappropriate for non-Natives who are unfamiliar with the special land use protocols 

to be present in the area. Another perspective from within the same tribe was the 

inconsistency in cultural practice as a stopper of land development by non-Native 

investors. An economic development proposal which was favourably viewed by one 

traditional authority would be opposed by those within the tribe having a different 

religious interpretation of land use prohibitions. Respecting collective wishes meant that 

the more cautious approach prevailed and the resource use was not allowed. 

There is no compelling argument for either individual or collective property rights 

as precursors of economic success. Rather, it was more a question of the nature of the 

institutions which are established to deal with land in the particular context. "Some of the 

biggest success stories in our study occur on reservations which view land as a collective 

resource" (Cornell, 2001). 

The biggest challenge facing Indian nations is the need to "de-colonize" themselves 

(Breaker, 2001). This entails deciding what form of governance they will accept. It 

requires consideration of the models proposed by government (for example, as proposed 

in a governance continuum put forward at a leadership forum held in Ottawa [date 

unknown]) in which Indian nations would be converted into municipal structures and 

absorbed into the Canadian landscape. It requires an examination of the value of the 

Indian Act, and whether the nations will allow the federal government to remove the 

safeguards and benefits which it provides - not the least of which is protection of the land 

base. 

The design of institutions of governance, including those dealing with land, 

requires addressing a set of nation-building questions (Begay, 2001). In formulating these 

systems, questions need to be asked about the principles of Indian nationhood: for 

example, the kind of lifestyle, language, worshipping, jobs, and land use that the nation 

desires. It is also important to decide whether the nation will take on the challenge of 

nation-building, or continue to seek funds from DIAND and thereby perpetuate the role of 

Band government as an administrator of DIAND's programs. 
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De-colonization also requires a revisiting of the values that are important to Native 

peoples in the construction of government and systems of governance. It also requires 

that FN's examine the values, beliefs and attitudes transmitted by the mainstream 

education system versus those which permeate indigenous knowledge systems (Breaker, 

2001). The institutions which indigenous nations create would be incomplete unless they 

incorporate the central values of contemporary Native culture. 

Finally, there is the challenge of continuing dependency and wardship versus 

sovereignty and nation-building. If one accepts the Indian Act as one's governing system, 

it produces an Indian Act governance mindset in leaders, decision-makers and managers in 

native government (Breaker, 2001). To shift to a nation-building approach requires that 

Indians jettison some of the accustomed attitudes, values and beliefs. Some will note the 

fundamental importance of the fiduciary relationship which has existed between Indians 

and the Crown since 1763. However, "to move to a nation-building mindset, we may 

have to relieve the federal government of some of its fiduciary responsibilities" (Breaker, 

2001). 

The value of the Harvard Project's results lies in illuminating the context for land 

management systems that are encountered in this thesis. The social and legal benefits to 

which land surveys contribute must be evaluated in terms of institutions which support 

good government on Indian lands. 
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FIVE: L A N D C O N F L I C T S IN A L B E R T A INDIAN R E S E R V E S -

A N I N Q U I R Y INTO C A U S E S 

This chapter presents a study of issues related to conflicts over land in Alberta 

Indian Reserves. By definition, a conflict or dispute over ownership, a boundary, or land 

use assumes the existence of title to land. Although it may be argued that ownership in 

the sense of fee simple ownership of patented lands does not obtain within Indian Reserves 

(IR's), there are boundaries of parcels within IR's which demarcate the extent of the rights 

granted to individual Indians. These boundaries may be surveyed and monumented 

according to the Canada Lands Surveys (CLS) Act and shown on an Official Plan. 

Parcels may be marked by official monuments at their corners ,or their boundaries may be 

delineated by descriptive plans but not fully demarcated on the ground. 

While there is material in the literature on alternative dispute resolution in a Native 

context, there is no indication of the incidence of, and approach to, conflicts over 

ownership, boundary and land use within reserves. Based on my experience working with 

the Surveyor General's office from 1990 to 1997, I suspected that the incidence of land 

conflicts would be high in Alberta given the use of reserve lands for oil and gas operations. 

The premise of this facet of the inquiry is that, just as land conflicts occur on patented 

lands within the provinces and territories, they may also occur on IR's over lands issues 

such as ownership, land use, or boundaries. This chapter addresses several questions: Do 

boundary, ownership, and land use disputes occur? If so, what is the scale of the 

problem9 Are conflicts between Band members, or do they involve non-members'7 How 

easily are they resolved? and, Which is the most effective forum for their resolution? 

Within the system of collective land-holding that obtains on Indian Reserves, the 

mode by which rights are granted by Bands to individual Indians varies across Canada. In 

eastern Canada, for instance, there is a higher incidence of official allotments under section 

20 of the Indian Act than in the western provinces (deBellefeuille, 2001). In Alberta, all 

except five First Nations abstain from the official method of granting allotments through 

section 20 of the Indian Act (Beaumont, 2001). Instead, they grant only rights of use and 
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occupancy to individual members and retain the right to repossess the land for any 

purpose that is in the greater interests of the Band. 

Questionnaire 

In order to gauge the incidence and treatment of conflicts over land, a 

questionnaire consisting of 13 questions on three pages was distributed on three occasions 

to all First Nations in Alberta (See Appendices 1 and 2). A total of 43 questionnaires 

were distributed by fax and either preceded or followed by a telephone call explaining the 

nature of the study. The following five Alberta First Nations which form the subject of 

this study were canvassed in December, 1999 and the questionnaires administered in 

March, 2000: Athabasca Chipewyan, Bigstone Cree, Saddle Lake, Tall Cree, and 

Woodland Cree First Nations. 

Each questionnaire was addressed to the Lands Manager of the First Nation. This 

official is responsible for various land administration duties, including: describing 

property, preparing transfer documents, resolving uncertainties over interests in land, and 

dealing with resource users from off reserve. These officials were chosen as the recipients 

of the questionnaires for three reasons: they are the officers within Band administrations 

who are responsible for ensuring the reliable description of land - both documentary and 

on the ground; they often have knowledge of specific land conflicts on reserve; and they 

are close to the issues and personalities who deal with land, both in terms of the allotters 

of land (i.e., the Band council) and the users of land (Band members). 

As this research involved contacting human subjects, Ethical Approval was 

secured from the University's Conjoint Faculties Research Ethics Board on March 23, 

2000. The application for ethical approval required identification of the selection criteria 

for the sample of persons being interviewed. While the Lands Managers were clearly 

selected for their affiliation with an Aboriginal group, their ethnic background was not 

essential to the study. Rather, their knowledge of lands issues in the context of an Indian 

Reserve, as well as their professional understanding of the technical, social and cultural 

forces that affect work in this area were the prime qualifications for the study. 
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Questionnaires were sent by fax and accompanied by a covering letter which 

explained the aims of the study. In accordance with the University's Tri-Council Policy, 

the covering letter outlined the purpose of the study and the means of guaranteeing 

confidentiality of results. The returning of a completed questionnaire constituted 

understanding of the study and consent to participate. Participants were encouraged to 

explain the study to their Band Council and were asked to obtain the approval of their 

First Nation's administration to participate in the study. 

The questions were designed as a province-wide poll of current practice in several 

aspects of land management on Alberta IR's and as a source of trends which could be 

studied for inter-relationships. Aggregate figures were sought which represented the 

practice of land management by Alberta First Nations. 

The person completing the questionnaire first identified her/himself, their job title, 

and the length of time in that position; the population of the FN; and the type of land 

management regime in use (which is a reflection of the type of governance model ). The 

type of governance model dictates the degree to which the processes of the federal 

government are invoked by individual Bands. A Band specifying "Indian Act" as typifying 

their land management regime indicates that DIAND procedures dictated strictly by the 

Indian Act for officially allotting land are followed without modification. 

The goal of Part 1 of the questionnaire (Questions 1 to 5) was to characterize the 

land culture of the community, in terms of the existing conditions and processes of land 

use, description and allocation. The IR was characterized as either rural, urban, or as a 

mix of urban and rural in Question 1. Question 3 asked what method the Band Council 

used to allot residential land to Band members, from the following options: (a) 

Certificates of Possession, (b) allocations of land at the pleasure of Band Council; a 

combination of (a) and (b); or (d) some other means of assigning land. The "other" option 

denoted by item (d) includes granting land by a traditional method - with or without a title 

document or sketch of the parcel. 

Question 4 asked Lands Managers to rate, on a ladder scale, the level of clarity 

with which parcels were marked on the ground in two cases: (i) formal allotments (via 
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Certificate of Possession); and (ii) informal allocation of lands (at the pleasure of Band 

Council) to Band members. A rating of 1 represented a poor or inaccurate definition, 

while a rating of 5 denoted a clear definition of land. Question 5 asked Lands Managers 

to rate the level of reliability of four types of graphical land description on a scale of 1 to 5 

(1 and 5 representing least and most reliable, respectively). The following vehicles for 

land description were rated: Band Council Resolutions (BCR), Registration Plans, Official 

Plans under the Canada Lands Surveys Act, and Location (Ticket) Sketches. 

An allocation of land by BCR is usually accompanied by a sketch which may or 

may not be based on actual field measurements (Khan, 1997). The Registration Plan is a 

more formal means of land description compiled from existing plans and is not based on a 

land survey. An Official Plan, however, does represent a survey and is a formal 

representation of the quality and extent of title. Location (ticket) Sketches were the 

graphical predecessors of Certificates of Possession before the 1951 revision of the Indian 

Act. A Certificate of Possession, in and of itself, does not include a graphical 

representation of the subject parcel. 

Part 2 of the questionnaire focused on the nature of conflicts. Lands Managers 

were asked in Question 6 to report the annual frequency of land conflicts in three aspects: 

title (ownership), boundary, or land use. Question 7 asked them to identify the cause(s) of 

each type of conflict. Question 8 asked if conflicts over boundaries within the IR were a 

significant concern for the Lands Department of the Band, while Question 9 asked if they 

viewed an organization or committee which resolves land conflicts as beneficial to the 

community. Question 10 attempted to identify the classes of parties involved in the 

majority of land conflicts; that is, whether land conflicts arose primarily between Band 

members or between Band members and others, such as agriculture or oil & gas resource 

users who are not Band members. 

In Question 11, Lands Managers were asked to rate the relative level of ease of 

solving ownership, boundary and land use conflicts (1 representing "easy to resolve" 

through 5 which represented "difficult to resolve"). Question 12 sought the appropriate 

venue for conflict resolution of ownership, boundary and land use conflicts, i.e., whether 
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each type of conflict was best resolved by Indian DIAND, Elders, professional land 

surveyors, Tribal agency, Band Lands Manager, or by Chief and Council. 

Finally, Part 3 (Questions 13 through 16) consisted of a series of statements on 

values relating to land and land conflict. Agreement or disagreement with the following 

statements was registered on a scale of one to five where one represented "disagree 

strongly" and five represented "agree strongly:" 

"Land is viewed simply as a commodity in this community." 

"Land has a special cultural significance in this community beyond its material value." 

"In our community, respect for the appropriate use of land is an important value." 

"In our community, it is important that conflicts be resolved." 

The study was limited to Indian Reserve (IR) lands proper, and to conflicts within 

those lands. It is acknowledged that Indian Bands may possess and use lands other than 

Indian Reserve proper, and have claims to lands elsewhere. The intention was to study 

measurable indicators and patterns of behaviour within a uniform legal regime. It is also 

acknowledged that the treatment of land in IR's will differ from place to place as 

determined by local cultural and economic factors. 

Results 

The identities of the First Nations who responded to the survey were letter-coded 

from A to E to ensure anonymity: 

First Nation A 

Treaty 8; northern Alberta; population less than 1,000; greater than 20,000 ha; 

Allotments by approval of Band Council. 

First Nation B 

Treaty 6; central Alberta; population greater than 4,000; greater than 20,000 ha; 

Allotments at the pleasure of Band Council. 

First Nation C 

Treaty 8; central Alberta, population greater than 4,000; greater than 20,000 ha; 

No formal process for allotments. 

First Nation D 

Treaty 8; northern Alberta; population less than 1,000; less than 20,000 ha; 

Allotments at the pleasure of Band Council. 

First Nation E 

Treaty 8; northern Alberta; population less than 1,000; less than 20,000 ha; 

Allotments by other means. 
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The sample contained a mix of community types, including urban, rural and mixed 

urban & rural; and a mix of populations. Population figures were grouped as either 'less 

than 1000' or 'greater than 4000.' The total reserve area of a F N was classed as either 

'less than 20,000 ha' or 'greater than 20,000 ha.' Across the sample, the incidence of 

conflicts over land was low: ownership, 2.4 per year; boundaries, 1.4 per year; and land 

use, 1.2 conflicts annually. Average annual frequency of conflicts was driven up by one 

F N which reported a total of twenty conflicts per year. 

Parcels are generally marked clearly on the ground (3.7 out of 5). A l l forms of 

legal description were reported as very reliable (4.4 out of 5, on average); not surprisingly, 

the Official Plan prepared under the Canada Lands Surveys Act was perceived as the most 

reliable form of description (5 out of 5), while Band Council Resolutions rated lowest in 

reliability at 3.7 out of 5. The perceived causes of conflicts over ownership included: 

"disputes [are] over building ownership;" 

"old verbal agreements;" 

"no will;" and 

"no clear understanding that Band as a whole holds title to land and not individuals." 

The perceived causes of conflicts over boundaries, comments included the following 

speculations: 

"replacing of old fences;" 

"some Band members are extending their lots beyond their legal survey lots." 

Similarly, concerning land use: 

"[The] membership in some cases go ahead and do some land clearing without permission 

from Band authorities." 

In four out of five FN's, the resolution of boundary conflicts is not a significant 

concern of the Band Lands Department, while only F N B (with 20 conflicts annually) 

reported in the affirmative. Similarly, F N B was the only one which viewed a committee 

or organization to settle land conflicts as beneficial to the community. Conflicts were 

reported as occurring only between Band members as opposed to between Band members 
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and non-Band members. On average, conflicts were reported as generally easy to handle: 

ownership, 3 out of 5, boundaries, 2 out of 5; and land use, 1.3 out of 5. The only notable 

exception was FN B where ownership conflicts were rated at 5 out of 5 in level of 

difficulty. 

The agency rated as the best source for resolving disputes in general was Chief 

and Council (49%); followed by Surveyors (15%); Elders (15%); Lands Managers (10%); 

DIAND ( 8 % ) ; and Tribal Agencies ( 3 % ) . Disputes over ownership were best resolved by 

reference to Chief and Council (72%). Disputes over boundaries were best resolved by 

reference to Surveyors (50%) and Chief and Council (33%). Land use conflicts were best 

resolved by Elders (50%), followed by Chief and Council (33%). 

Generally, land was reported as having a high cultural value (4.6 out of 5). The 

appropriate use of land was identified as an important value in most communities (4.2 out 

of 5). 

Analysis & Conclusions 

The two FN's reporting the highest incidence of land conflict (B and E; 20 and 4 

conflicts in a one year period, respectively) rated land descriptions as being fairly reliable 

(at 3.7 out of 5). Higher population does not appear to be associated with a higher 

incidence of land conflicts, as there are FN's of comparable size to both First Nations B 

and E which do not report a high incidence of conflicts. 

Because figures on the amount of land in each type of land use, or the relative 

proportions of the different uses over total area of the IR were not obtained, it was 

difficult to characterize which types of use were important to each community. The 

information obtained was useful only as a means of gauging whether a community had a 

range of land uses. The nine classes of land use could be generalized into 'resource 

extraction' and 'non-resource-extraction' classes. However, although such classes would 

indicate the mere presence of resource extraction activity (which was hypothesized to be 

correlated with a higher incidence of land conflicts), the lack of area figures would not 

indicate the importance of the activity in the reserve economy; hence, a two-acre mining 
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operation would be equated to a hundred-acre one and this sort of information could not 

be used for testing of correlations. 

The incidence of land conflict was not associated with the level of population and 

could not be associated with resource extraction by off-reserve land users from the 

information provided. This sample was too small to generalize to any extent but provides 

a revealing look into the issues surrounding the formation, treatment and resolution of 

land conflicts within Indian Reserves in Alberta. 

The causes identified by the Lands Manager for the high-incidence site (FN B) 

implicate an insufficient system for documenting ownership; conflicting concepts of 

property between individual Band members, the Band Council, and DIAND; and 

insufficient or unqualified evidence of occupation as the causes of land conflicts. 

Given the causes of conflict which were alluded to, the solutions to land conflicts 

may be identified indirectly. The identification of a lack of clarity in both the documentary 

records and the incongruity between conceptions of property held by the users, managers, 

and administrators of the land-holding system suggests that instruments which increase 

clarity and reliability would be beneficial. The rating of official plans, which are based on 

full surveys of parcels, as the most reliable types of land description implicates land 

surveys as improving clarity in land tenure relationships. 

Local authority in the person of Chief and Council was identified as the most 

useful body in resolving conflicts. Contrary to the supposition which led to the initial 

directing of questionnaires to Lands Managers, they were rated as equivalent to land 

surveyors and Elders (2 votes each before weighting) in their level of effectiveness in 

resolving land conflicts. This result says four things about the perceptions of Lands 

Managers: first, that there is confidence in the authority of Chief and Council in matters 

of land tenure; second, that Chief and Council are seen as providing an effective forum for 

problem-solving; third, that those involved on the front lines of land conflicts, such as 

surveyors and Lands Managers, are only mildly effective in resolving disputes; and fourth, 

that agencies which are remote from the community, such as DIAND and Tribal agencies, 

are perceived as least effective. 
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These results suggest that effectiveness in resolving land conflicts resides at the 

intersection of two factors: one's level of executive authority, and a median degree of 

proximity to the conflict. In support of these insights, I offer the following theory: while 

surveyors and Lands Managers deal first-hand with land conflicts, perhaps they are 

perceived (and perceive themselves, respectively) as being simply the data-gatherers and 

putters-out of fires, as opposed to DIAND who are perceived as being too far removed 

from the conflict to wield any moral authority. Chief and Council, by comparison, are 

seen as effective perhaps due to their position which incorporates both sufficient 

involvement and executive power. This theory and the lessons learned may not be 

transferable to other IR's in Alberta or in other provinces, or even within the same Treaty 

area. This is simply owing to the variations in governing structures that exist between 

communities. 
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SIX: I N T E R V I E W S OF L A N D A D M I N I S T R A T O R S IN C A N A D A 

The host of economic, legal, and social benefits have been asserted without being 

clearly demonstrated or may have been demonstrated in one country yet fail to obtain 

elsewhere. Such discrepancies indicated the need for further study to test for benefits in 

specific locations. Atwood (1990) suggests that interviews with functionaries and users of 

land may be useful in bridging the gap between assertions and actual effects of reforms. 

An indication of transaction costs might come from interviews with rural 

notaries, land chiefs, government clerks, and users of the land registry 

mechanism...and from information on the costs of using other formal 

services in rural areas such as rural banks or government recording 

systems. 

(Atwood, 1990: n6) 

This chapter presents the results of a survey of officials of First Nations 

governments and managers and users of Indian lands. Users of survey and registration 

systems on Indian lands were canvassed with the intention of determining their perceptions 

of the usefulness of these systems; the difficulties experienced; and areas for system 

improvement. 

The views of specialists working either on Indian lands or in Nunavut were also 

obtained, whether in government, the legal profession or resource companies. Selected 

responses of those working on lands other than Indian Reserves, responses detailing 

economic benefits, and those pertaining to land registration are presented. Responses 

detailing difficulties are also included here due to their relevance and value in informing 

the central question of social and legal benefits within a First Nations context. 

Survey by Questionnaire 

A questionnaire survey was administered through a combination of telephone calls, 

faxes, and emails between February 19th and March 1st, 2001 to 57 individuals (see 

Appendix 3). The focus of twenty-three of these individuals was Indian and/or Crown 

lands in which Indians may have interests. Responses presented here represent the input 

of fourteen individuals within this group of specialists. Interview subjects were assured 

that their specific comments would not be identified but, rather, aggregated with the 
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responses of others to the extent possible. This was done to establish trust with 

interviewees and to confirm that their participation in this survey would not result in 

repercussions against them personally. 

The survey was directed at a range of people working in various capacities 

connected to Canada Lands. This survey, which was a continuation of the survey 

conducted previously (see chapter 5), consisted of four sections: (1) Identification -

seeking the interviewee's position, affiliation, and nature of their involvement with Canada 

Lands; (2) Survey of First Nation lands - questioning interviewees on the contribution of 

the land survey system to social and legal goods in their communities; (3) Registration of 

interests in First Nation lands - questioning interviewees on the contribution of the land 

registration system to economic and social goods in their communities; and (4) General -

asking for a description of a major project in which land survey and/or registration played 

an important role; and the relationship of these systems to sustainable development (see 

the questionnaire, Appendix 3). 

Part 1 contained questions on the central issue of the study; that is, to identify the 

benefits of survey and registration and, as such, required some abstraction of everyday 

experience of the interviewees. The questions of Part 2, which sought the input of First 

Nations and other users of the property rights systems, were designed to establish a 

common goal with the interview subject and to counter-balance the probing quality of the 

questions of Part 1. 

Interview subjects who were not directly involved with surveys, land description or 

land management were obviously challenged by the direct questions within Part 1. To 

alleviate the discomfort of such subjects, some direction was given in the form of 

examples of benefits. As a possible legal benefit of land surveying, I cited the provision of 

accurate areal measurements as an enabler of resource extraction agreements. Similarly, 

the resolution of conflict over land between land owners or users through boundary 

adjudication was cited as a possible social benefit of land surveying. Similar examples 

were given to assist the interpretation of questions on land registration. Where an 

interviewee was uncomfortable with the specific questions as presented in the written 
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questionnaire, the questions were introduced in general terms. My acknowledgement of 

the subject's difficulty was often helpful in alleviating any concerns they had about being 

unqualified or unfamiliar with the topics being explored. 

The difficulty expressed by those without direct contact with surveys is 

symptomatic of a view of the survey systems as low-profile and well-functioning utilities 

rather than mechanisms that have a distinct role in enabling development. Typical of this 

view were comments such as "the survey had to be done as a condition of approval" or 

"the survey is just necessary." This illustrates the fact that some users are unaware of the 

legal purpose of land survey and registration. Rather, they view the land description and 

registration phases of a land development project simply as procedural requirements which 

must be complied with, rather than as intrinsically and legally valuable inputs to the land 

development process. In this respect, the perception of value of the survey and 

registration systems has been prejudiced by their very effectiveness. A low level of 

recognition of benefits from these systems is apparent from the responses of the resource 

users, investors, lenders, and legal experts interviewed. Their comments are nevertheless 

indicative of issues that are perceived as important from the perspective of the various 

system users. 

Federal Authorities (two interviewees) 

The Dominion Lands Survey System constitutes the spatial framework for many 

reserves in western Canada. From the perspective of the regulator of Indian Oil and Gas 

rights, the survey system is seen as an important contributor to the orderly development of 

the resource extraction industry and to economic and social benefits on Canada Lands. 

Land surveying is seen as enabling economic benefits, for instance, by supplying accurate 

acreages for the calculation of financial compensation for such uses as access roads on 

privately-held property on and off reserves. Land surveying also enables the location and 

protection of environmentally sensitive sites. This applies at several stages during 

petroleum extraction operations: from the initial determination of whether the affected 

site is within or outside of the leased area, through to the restoration and, finally, the 

remediation of the site. Knowledge of parcel boundaries is critical in assessing 
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responsibility and costs. The certainty with which land may be described with the use of 

surveys and the seeming guarantee of standards by the Manual of Instructions f o r the 

Survey of Canada Lands are seen as important supports in land dealings. The Manual 

represents the standard of practice expected of land surveyors working on Canada Lands. 

It forms the basis of the Surveyor General's program of quality control of surveying 

activities on Indian Reserves, other classes of Canada Lands, and lands for which 

standards for surveys of Canada Lands have been adopted. The consultation service 

provided by the Surveyor General's office in terms of reliable acreage figures is valued. 

The objectivity with which surveys are administered by this office is respected by the Oil 

& Gas administration. 

The certainty and precision provided by surveys is linked with enabling superior 

agreements involving land in the context of National Parks. The graphical product of a 

land survey is seen as a key communication tool during land negotiations due to their 

accurate depiction of area, location, and aspect. This usefulness is compounded when 

cadastral fabric is overlaid on orthophoto mapping. Although this comment was made in 

the context of National Park land, it was conceded that this benefit of surveys is the 

central truth of surveys wherever they are performed - that is, the coordination the rights 

in land and their physical expression in relation to the ground. 

The land registration system for resource rights on Canada Lands is seen as 

beneficial in that records are easily accessible both from the national register (for Indian 

lands) and through the Indian Oil & Gas administration in western Canada. The social 

benefit that accrues from registered and public knowledge of resource extraction rights is 

seen as an aid to avoiding conflict over land. 

Environmental sustainability was identified as being linked with survey and 

registration systems, in that survey and registration constitute an archive of information on 

the location, extent, nature, and duration of certain rights granted through a lease. In 

terms of environmental damage that may be discovered subsequent to the expiry of land 

leases, the register and survey records provide a tie to a specific land user who can be 

shown to have been operating on a particular site at a particular time. In this way, the 
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environmental cadastre aspect of land records prove useful in locating pollution sources 

and possibly apportioning costs for cleanup. 

Territorial Land Regulator (one interviewee) 

One territorial land regulator was interviewed. Although the discourse relates to 

settlement lands as opposed to Indian Reserves, the comments are justified here in that 

they relate to the administration of land by a Native organization, albeit not on Indian 

Reserves. These lands are administered under the Canada Lands Surveys Act, to the same 

standards which are applied to surveys on Indian Reserves. The territorial agency 

interviewed identified land surveys as providing both economic and social benefits in terms 

of certainty of ownership. Certainty is regarded as critical in terms of defining what land 

is owned by the territory and, therefore, in defining the rights to revenues from that land. 

Ambiguity sometimes occurs in the interpretation of the references to various types 

of boundary features embedded in written agreements that describe land claim settlement 

areas. For instance, an interpretation may be required as to whether the intention of a 

legal description was to follow artificial boundaries such as straight lines or to follow the 

natural boundary of a body of water. Resolution of such discrepancies in land claims 

agreements is readily achieved through good relations with the Surveyor General's office 

and provides benefits in terms of achieving clarity and stability in resource agreements. 

Land registration is perceived as contributing to this certainty of land description; 

however, land survey is the immediate concern and is therefore immediately associated 

with enabling economic and social benefits. 

Both components of property rights systems work in concert in the management of 

resource extraction activities which straddle crown and settlement lands. The creative use 

of both systems is viewed as essential to coordinating land rights in both surface and sub

surface dimensions. Similarly, land survey and registration systems are seen as 

contributing to land stewardship efforts. However, the term "responsible/appropriate 

development" is preferred to "sustainable development" due partly to the over-use and 

uncertain meaning of the latter term. 
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The traditional understanding of land use by some Aboriginal territorial residents 

does not typically entail registration of rights of an intermittent or transitory nature on 

vacant lands owned by the territory. The need to make application to an official register is 

a new development to which they are not accustomed. For instance, where land is sought 

for recreational purposes, hunting camps or outposts, land users are advised to obtain 

leases. The cost of doing so is often prohibitive, in comparison to the sparse or temporary 

nature of the particular land use. 

First Nations (seven interviewees) 

First Nations interviewees were the most enthusiastic participants of the sampled 

groups. There seemed to be a genuine interest in improving the current land management 

systems, and adapting the land management systems in place to indigenous models of land, 

land-holding and land development. Further, the F N lands and economic development 

staff interviewed regarded establishing effective methods of control of land and land 

development as necessary tools for the economic and cultural survival of FN's. 

From one respondent came the view that surveys have never been a positive 

enterprise for First Nations - much less a beneficial experience. Land survey is associated 

with loss of land, as are surveyors, to an almost militant degree. The off-hand remark, 

"the surveyors come in, the guns come out" typifies the distrust with which surveyors are 

associated in this community. Historically, surveys are associated in this area with the 

diminution of First Nation lands to 0.2% of the area originally occupied. This loss of the 

bulk of the FN's lands was regarded as a "major project...in which land survey and/or 

registration played an important role." The ironic intent of this comment is obvious. It 

illustrates a diametrically opposed vision of systems which are, from the perspective of the 

administrators, routine instruments of land management. 

Aside from residual distrust of land management systems, a pragmatic approach 

prevails in some communities. Ironically, from the younger cohorts of the FN community 

in which surveyors were so poorly regarded is the report that effective governance of the 

FN's territories requires use of the land management mechanisms which are available. 

Land registration, for instance, is viewed favourably i f it is used in a way which respects 
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local Native cultural norms and practices, so that it can be a useful tool for land 

management. The land registration system is seen as a means by which the F N can regain 

control of the traditional territories which have been lost. 

From one F N representative came the following estimation of what is lacking in 

land administration: there must be a recognition by individual F N members that land 

management is a viable activity for them to be involved with; and it is not necessarily the 

exclusive purview of the federal government. In addition, there is a recognition that there 

is work to be done in the area of property rights systems in terms of developing capacity 

locally. There is support from all F N representatives interviewed for the involvement of 

F N members in the land survey and registration apparatus as practitioners; that is, as land 

surveyors and administrators in registration and land use. Development of F N capacity in 

land survey and registration is viewed as essential to progressive land management. 

Proposed applications of locally-driven F N land administration include: residential 

subdivision development, airport development and road, water and sewer development. 

One F N respondent identified the value of land surveys in providing unambiguous 

land definition. Surveys are regarded as a useful tool in identifying commercial, industrial 

and residential areas for the planning of land use both immediately and over the long term. 

Surveys are regarded as socially beneficial in identifying culturally or environmentally 

sensitive areas. Land registration is seen as providing the direct social benefit of 

eliminating the possibility of multiple sales of parcels. As well, the contribution of a land 

registry (and by implication, a land survey system) in providing a structure which supports 

F N management of the land regime is acknowledged. 

Stewardship of resources was seen as an important function, bolstered by survey 

and registration systems in the identification and recording of mining, forest, riparian and 

water resources. Land registration was seen as economically beneficial in facilitating land 

transfers through the use of a central registry. The ease of distinguishing between Band-

owned and common lands was identified as a key social benefit of land registration. 

Another respondent described land survey and registration as "absolute 

necessities" in supporting economic activity. By providing legal descriptions of parcels, 
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these systems allow security and comfort for leasing purposes. In turn, the ability to lease 

lands provides revenue and jobs to FN members. Along with this revenue, the 

employment income from jobs in land administration is seen as indirectly enabling social 

goods as well. Other social benefits of land survey are encapsulated in the following 

comments: 

Lands rented out to farmers defines what they are renting and the number 

of acres they are paying for. There is no argument regarding what is not 

cultivated. 

[Land subdivision] provides surveyed residential lots for our members to 

define what they may use in terms of residential lands. 

The terms and conditions of agreements are enforceable. Lessees are able 

to finance a registered leasehold interest. 

[The legal descriptions in] Crown Corporation right of way agreements and 

easements provide services to the community. 

...Without a registration system, how could environmental clauses in 

agreements be enforced and without a survey system, how could you 

define areas where sustainable development is to occur? 

In addition to these benefits, difficulties were also experienced with land surveys. These 

include the cost of surveys both in financial terms and in time delays. The process of 

obtaining approved land surveys is perceived as: taking too long; being too expensive; 

and entailing too many levels of approval. Improvements in land survey are seen as 

flowing from implementation of a more expeditious process of confirming surveys. At the 

suggestion of a representative from the Westbank FN which is under the First Nations 

Land Management Act, an improved process would include surveyors being retained 

under F N instructions without seeking instructions from the Surveyor General's office -

whether they originate in Ottawa or in regional offices. 

One notable deficit of the land registration system is the inordinate amount of time 

it takes (often in the order of six to nine months; occasionally more than a year) to receive 

a Certificate of Possession from DIAND. The delay experienced by individuals seeking 
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copies of documents in the registry is perceived as a problem, as is the lack of an absolute 

guarantee of the interests registered in the system. 

Suggested improvements in land registry are associated with development of a 

locally-controlled FN land registry system with DIAND's Indian Lands Registry becoming 

a subsidiary or appendage thereof. The tone of this suggestion contains the sentiment that 

Indian lands and land records should be controlled by Indian people and not by a remote 

agency in DIAND headquarters. In an improved system, online access to land registry 

records would be a must, as would be a re-tooling of regulations for the operation of a 

land registry. 

Irrfusing cultural values into the understanding of land and the procedures for 

dealing with land was a repeated theme by F N interviewees. One respondent related that 

the concept of private property, although officially provided for in the governing 

legislation, is still a foreign concept in their community. Another respondent indicated 

that, contrary to survey and registration providing benefits to their community, the notion 

of enclosing areas and restricting the parties entitled to use them has actually upset the 

social and economic fabric of the F N community. Where, traditionally, areas used for 

hunting were not "marked" as such by artificial monuments, current practice limits use 

through the registration of rights of selected individuals or families. 

Examples were given of business enterprises which were formally and legally 

entitled to do business; these operations, however, sat on lands that were subject to 

challenges of ownership by other Band members. The failure of the property rights system 

to acknowledge pre-existing customary entitlements to use land in the official land registry 

system has been known to impede the establishment of business enterprises when the 

unregistered claimants have no recourse but to disrupt business operations. 

The education of decision makers within F N councils in land matters is critical to 

success of land management and, indeed, to effective governance of each FN's territories. 

In regard to land use and resource management, one FN representative said that "the 

biggest challenge is to re-educate [our members]" on the means which must be used to 

establish local control of their lands. 
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Investors (one interviewee) 

In the investors category, individuals were canvassed in organizations involved in 

resource extraction on Canada Lands, including both Indian Reserve and lands in the 

territories. The importance of survey and registration is soundly acknowledged. The 

identification of ore bodies which cannot be seen, both in terms of their physical location 

and in terms of securing rights legally to a specific patch of ground within a property 

rights system, is an essential benefit of land survey and registration systems to the mining 

industry. Endorsements of the value of the survey system include: "surveying the proper 

location of underground resources is absolutely critical;" and "there are literally billions of 

dollars at stake with the proper location of resources." 

Lenders (two interviewees) 

Interviewees in the Lenders category submitted that land, in the sense of security 

for monies borrowed, did not enter their weighing of the worthiness of a borrower's 

application. For example, where a Band Council approves the granting of a housing loan 

to an individual Band member, the loan may be secured by a financial guarantee by the 

Minister of DIAND, known as a Ministerial Guarantee. 

A lender of money to First Nation Band members who hold Certificates of 

Possession would not be concerned with the certification of boundary or title information 

by a property rights system. The position of one lender interviewed was that, because 

Indian Reserve land - being land held in trust by Her Majesty - may not be seized by the 

lender on default of payment, the issue of land as security did not arise. Therefore, they 

would not comment on the realization of the benefit of secure title accruing from survey 

or land registration systems. 

Environmental & Legal Experts (two interviewees) 

Several lawyers were approached for interviews. Lawyers contacted for the 

survey were wary of commenting on the specific questions of the study except to say that 

land surveys are essential to clarifying and implementing the specific terms of agreements 

concerning land. The precision of surveys in applying agreements to the ground was seen 

as a benefit. I suspect that the lawyers I approached were apprehensive due to their 
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knowledge of liability for anything said, albeit in confidence, to me that could be traced to 

them at some point and possibly be used out of context. 

Where there is an actual conflict in interests over land - for example, where one 

use of land straddles an external Indian Reserve boundary, land survey allows a precise 

description of the encroachment and facilitates agreements for compensation or transfer as 

may be required. Where there is a prospective claim to land by Native Bands, the land 

registration system was seen as useful in respect of allowing cautions to be registered 

against the subject lands. 

In addition to these pragmatic responses, another interviewee posed questions on 

the underlying concepts of property embedded in the question of benefits on First Nations 

lands. He pointed out that, in the context of Indian Reserves, an inquiry of this sort relies 

on an understanding of land by Natives that is affected by the superimposition of European 

systems of land-holding. On a conceptual level, what the exercise requires is an 

understanding of Native concepts of property rights as including relationships with land, 

air, water, and sacred sites - as well as the significance of place names. Ideas about 

territory and knowledge of territory may be so exclusive, for example, to west coast 

peoples, that only certain people are privy to knowledge of place names, some of which 

are valued for their supernatural potency. Some places of great spiritual significance to 

the Maya in central America are off-limits to all but a select few ritual specialists (Brown, 

1999: 304). With an understanding of the cultural precepts, the question of benefits can 

be broadened and enriched and the results appreciated more thoroughly. 

Summary 

The regulators consulted at the federal and territorial levels reported that the land 

survey and registration systems used in their jurisdictions were reliable and effective in 

describing and safeguarding interests in land; in effecting agreements on the use of land; 

and in enabling the protection of environmentally sensitive areas. As well, these systems 

provided good access to land-related information. The maintenance of standards for the 

survey system through the Manual of Instructions for the Survey of Canada Lands was 

perceived as a useful guarantee of service by one class of users. 
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From the First Nations representatives came the strong sense that land survey and 

registration systems are beneficial inputs to nation-building. Those interviewed report a 

desire on the part of their FN's to take local control of their affairs. The management of 

resources and land use are important components of this responsibility, yet there appears 

to be a gap within F N governments in the expertise that is required to deal with these 

matters. Put another way, there is the opportunity (and, from one interviewee's 

perspective, the requirement) for F N members to become trained and qualified to 

administer land registration and land planning systems, as well as to become qualified as 

land surveyors. 

Investors consulted applauded the beneficial inputs realized from the use of land 

survey and registration systems. As compared to other interviewees, this group displayed 

an understanding of the value of describing, securing, and registering the rights which they 

have in land both in terms of exploration and discovery operations. Where a resource 

extraction company's worth is represented by the volume of its reserves, the means which 

are used to guarantee the quality and extent of their land rights are critical. 

The lenders consulted displayed little knowledge of the benefits of survey and 

registration systems to their activities in particular. They acknowledged the benefits 

provided (on patented lands) by land registration systems in respect of providing security 

of their investment and a means which could be used to recover land in case of default. 

However, the perception of Indian Reserve land was of an asset which was useless to 

them, on in which they perceived little value, given the impossibility of recovery and the 

vesting of the underlying title in Her Majesty. 

This study of selected users of the land survey and registration systems has 

succeeded in broaching the issue of the value of these systems with those consulted. Very 

often, the question of what is the effectiveness of land survey and registration struck 

interviewees as far too obvious to be of concern to service providers such as the Surveyor 

General's office. Typically, interviewees perceived survey and registration as being 

effective and dependable to the degree of invisibility such as one would perceive municipal 

servicing infrastructure. 
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In summary, the interviews provide evidence that value is recognized by a broad 

cross-section of users of land survey and registration systems in terms of enabling the 

achievement of social, economic, and environmental benefits. While the directness of the 

link between these systems was not always apparent to the system users interviewed, all 

users perceived value in the accuracy provided by land surveys; in addition, the users 

consulted approved of surveys and registration as contributing to better agreements 

concerning land dealings. For instance, where the land use of one parcel is mingled with 

uses which are important to other parties - such as environmentally sensitive areas or 

subordinate rights such as easements and rights of way - surveys were reported as 

essential tools for communicating and resolving land issues. Perhaps the most striking 

result of the telephone consultations is the need for further research on the actual 

contribution of these systems. 
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SEVEN: U N S U R V E Y E D E S T A T E A T N I C O L A - M A M E E T 

This chapter focuses on the land management problems which arise when a person 

dies and leaves land to heirs without sound legal descriptions of the property intended to 

be devised. In so doing, it explores an area in urgent need of the benefits which are 

provided by surveys. 

The administration of estates of deceased Indian people presents a difficult 

situation for land administrators both at the Departmental (DIAND) level and for Band 

Lands Managers in many Indian Reserves across Canada. The issues involved include the 

creation of newly-recognized legitimate heirs owing to Bill C-31; "sketchy or missing 

documentation of reserve land holdings; uncertainty over the applicability of the provincial 

law of survivorship; and the shortfall in DIAND staffing to administer estates" (Canada, 

1988b: 30-31). 

Section 42 of the Indian Act authorizes the Minister to administer the estates of 

Indians. Over 90 percent of Indian people die intestate (Canada, 1988: 29). Sections 48 

to 50 appear to provide a comprehensive means of dealing with the distribution of assets, 

including the landed property, of an estate. For example, section 48(9) specifies a 

procedure for determining the degree of entitlement to property of siblings of the deceased 

intestate according to a formula for relative "degrees of kindred." Further to these 

provisions, the Indian Estates Regulations provide means of dealing with probate, 

administration of estates, presumption of possession, and related matters. 

It is difficult to gauge the scale of the problem and the number of parcels in need 

of improved definition and/or surveys, at both federal and regional levels of DIAND. 

deBellefeuille (2001) reported that, in the context of Ontario Indian Reserves, the number 

of unsurveyed parcels claimed through estates may account for as much as 3 0 % of the 

survey needs in the Ontario Region. This case study is in British Columbia's lower 

mainland where DIAND's BC Regional office is unable to gauge the scale of the survey 

needs of land claimed through estates. However, unsurveyed interests in estate lands are 

recognized as a pressing concern for DIAND's Lands and Trust Services unit (Cryderman, 

2001). 
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At the time of death, the heirs may or may not be occupying the land. Land 

surveys of parcels created by estates are funded from the general survey budget supplied 

by DIAND and intended to cover all survey needs on reserves. However, it appears that 

DIAND prefers that the money they provide for surveys be applied firstly to jurisdictional 

boundaries, so as to maintain the integrity of the exterior boundaries of Indian Reserves 

and surrendered lands. Land development projects which foster economic development 

are also favoured targets of funding by DIAND for land surveys (deBellefeuille, 2001). 

Lower Nicola First Nation 

The Lower Nicola First Nation holds rights to 49.21 square km of land distributed 

across ten Indian Reserves in southern British Columbia between Kamloops and 

Kelowna.2 Nicola-Mameet had a population of 385 in 1996 and reported 27.3% of its 

residents as having knowledge of Aboriginal languages. Approximately 6 0 % of the 135 

dwellings on the reserve were constructed between 1981 and 1996, indicating that there 

has been significant recent investment in land-holdings on reserve (Canada, 2001b). 

Surveys of Land-holdings on Indian Reserves 

Requests for survey typically flow from First Nations to DIAND on an ad hoc 

basis or by way of annual consolidations of outstanding survey requests. Direct survey 

requests are those which are funded by the administering government department such as 

DIAND (Canada, 1993b: 8). In such cases, the Surveyor General's office functions as the 

consultant agency in charge of contracting the survey, maintaining standards according to 

the Manual of Instructions f o r the Survey of Canada Lands, and recording the survey plan 

in the Canada Lands Surveys Records (CLSR). 

In British Columbia, DIAND's program for surveying Individual Land Holdings in 

fiscal year 2000-2001 comprised 99 survey requests to the Surveyor General's office and 

was funded to the tune of $250,000 (Cryderman, 2001). The costs of surveys vary widely 

depending on factors such as the scale of the work, the remoteness from existing surveys, 

and the difficulty of the terrain. The actual number of lots surveyed in this period is 

2 Old Zoht, Nicola Mameetl, Joeyaska 2; Pipseuls; Zoht 4; Zoht 5; Logan's 6; Hihium 

Lake 6; Hamilton Creek 7; Speous 8 and Zoht 14. 
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difficult to judge and this count is not readily available from the Surveyor General's office. 

The survey program conducted annually represents a combination of surveys for individual 

land-holdings, estate lots, and lots required for Band purposes. 

Chronology 

On February 17, 1953, a Band Council Resolution (BCR) (See Figure 9) declared 

that Lucy Jonah (deceased) "was the rightful owner of all the parcels of land as described 

in the W i l l " and shown on the attached sketch. The hand-drawn sketch (see Figure 10) 

shows five parcels labelled A, B, C, D and E centred around an area labelled "Village 

Site." Parcels A and E appear to be rectangular in shape. The remaining three are 

irregular in shape with parcel B apparently being bounded on one side by the Nicola River. 

In a font other than that used in the main diagram, a table shows the area of each 

of parcels A, C, D, and E: A (1.5 Acres), C (10 Acres), D (7.5 Acres), and E (1.75 

Acres). The area of parcel B is shown in the diagram as 5 acres. The table also shows a 

length and width in yards for each parcel except B. The stated acreages are each 

approximately 1.3% higher than the product of the length and width. This error amounts 

to an error of approximately 600 square feet in an acre. Although this is a sizeable amount 

of land, the size of the discrepancy, at 1.3%, represents a close correlation between stated 

dimensions and areas. Further, the length and width figures are accompanied by the note: 

"Distance Paced - Approximate Only" are doubly misleading when applied to the parcels 

which are drawn as non-rectangular. The depiction of these figures suggests either that 

the diagram is incorrect or that there is some intention to grant rights to a rectangular 

parcel which is not depicted as being occupied according to the intended shape. 

There is no indication on either the 1953 BCR or the attached sketch as to whether 

the road shown traversing parcel C from Giuchon Creek to Mamette Lake Road is part of 

the parcel or not. Similarly, there is no notation on the diagram or in the BCR as to 

whether the "Old River Bed" which crosses parcel B is included in the parcel. None of the 

parcels appear to have been marked on the ground, although parcels C, D, and E appear 

to be partially fenced. 
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F I G U R E 9: L O W E R N I C O L A B A N D C O U N C I L R E S O L U T I O N 

Dated February 17,1953 [Source: Indian Lands Registry] 

L o - - r N i c o l a Kn.-.J. 3 , l t b t a i t i \ f 3 C t u e , 

Xei3xu2ar.y„-.3^tJx.., , 19..55... 

We, ii<e undersigned, C h i e f a n d C o u n c i l l o r s ox the ,...v. 

L°*$*.Jlk?S.?-J* JBa.nd.of Indians owning the Reserve situated 

Igprer _ N i o o l a t i n N i c o l a ^ 

Indian Agency, xn the Province of. 2^.^ iah....Ca^uwfet$r.. 

at a council summoned, for tire purpose, according to the ruins of the 

Band, und held on the said Reserve, this..... ._.Z™«„' „. _-—day 

of 7JL9&K££.¥~- &.I>.. I9..-5X, in the presence of. the Indian 

Agent for the said Reserve, representing thereat the Minister of 
1 

&tizenship~0x>d I m m i g r a t i o n f o r t h e Dominion, of Canada; 
i 

D o hereby f o r ourselves, &nd on behalf of the I n d i a n owners o f . 

the said Reserve, jrc^rcOT-iis^^^ar^ —„ 

_ _ -JE>ol-hxrs-,~hxr-p7xid ~o u-t-o-f- xm>n ey--$ tan ding-

~to~ i^e'crcT3dx^oi^th^-B^had,r,f^ (-he pnxposc oft-..J2.3sZ^~£..--.t.h&Z -

Lucy. Jonah (deceased.) waa t h e r i g h t f u l owner o f a l l t h e 

p a r c e l s o f l a n d as deeori'bsd. I n the W i l l a n d shown on t h e 

a t t a c h e d s k e t c h . 

^iA.&fSifC. , Chief. 
Signed tmd aeajcd in the presence \ ( g ^ l 1 ^ ^ , ^ ^ ^ y ^ . ; A 

'"jndli 

Form No. Iji-614 

http://JBa.nd.of


F I G U R E 10: S K E T C H A T T A C H E D TO BCR, Dated February 17, 1953 

(Source: Indian Lands Registry] 
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F I G U R E 11: L O W E R N I C O L A B A N D C O U N C I L R E S O L U T I O N 
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Dated October 2,1955 [Source: Indian Lands Registry] 
3 AjN D COUNCIL RESOLUTION 

The council of rhc _ LoTjgr K i c o l a Banci oi j ^ i . n s , 
fWonc af Band} 

ln rr;c ,—, N 1 CQ1 ^ .. .. _ ___Ind.iin Agency, in the province 
(.Verse of Aqoncy) 

of-lillLt-lA^1 ColUffihla »c j reccing, held »c Sfrulas 
(NoSc of Province in fullj (flan* ol PI (fioa* ol Pleco) 

(in Full J (Month) , 

DO HEREBY RESOLVE: and declare that the late Louie Jonah occupied the 

following described four separate parcels of land on Nicola Mameet Indian 

Reserve #1 and that we r9Comaend tho allotment of this land for approval; 

DESCRIPTION: 

1. A. parcel of land measuring 164' x 265' shown as parcel 1 on a 
sketch attached to this resolution. ? 

2. A parcel of land measuring 366' XI 1320r shown as parcel 2 on a 
I 

sketch attached to this resolution- j 
i 

3. A p a r c a l of l a n d measuring 526' x 66o' l y i n g n o r t h of Lot #129 
shown as parcel 3 on sketch attached to this resolution. 

_____ r-arc;s^^iX,l^.c^^ on V. 

-s-Kstch—eWfea-efe-ddT—bo—t&fra—re-?oiut'toh-

(Chief) 

(CounciJ lot> 

rCouJiTiilor,) 

.w. 
fCounclilar) 

...... A > 

fCoufic^ 

//(Councillor) (Councillor J 

C Counc-i J J or J (Councillor J 

f Ctfun-ri llor) (Councillor) 

lor) (Councillor) {Councillor) 

7 

"fOR HEAOQUARTEftS USE. Of.'lTT" 
1 . TDOST 
accr 

2. CURRENT BALANCE A) CAT I TAU 0) PCVCHUt 

e-RCCONWENOEO P a r c e l s JL, 2, 

OCT 2 n 7QK ^65* 

3. t>J-tM0ITu(<£ * . AUTHOR I TV -
|M0|AfJ ACT sec. 

5.SOURCE OF FUHOS 
CAr I T>L I ocvrwur 

7.APPROVED P a r c e l s 1, 2, arid 3-

OC7 2n L9S5 
Pate> Dat< Di roz(or, Indian AtJ^iri 



F I G U R E 12: S K E T C H A T T A C H E D TO BCR, Dated October 2, 1955 (Part 1) 

[Source: Indian Lands Registry] 
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F I G U R E 13: S K E T C H A T T A C H E D TO BCR, Dated October 2, 1955 (Part 2) 

[Source: Indian Lands Registry] 
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A Band Council Resolution dated October 2, 1955 (See Figure 11) declared that 

Louie Jonah (deceased) had occupied four separate parcels within the Nicola-Mameet IR 

No. 1 and recommended that allotments be approved. The BCR was signed by six Band 

Councillors. The length and width of the four parcels are given in the BCR and shown on 

an attached sketch (See Figures 12 and 13). The item containing parcel 4 is crossed out. 

The sketch is hand-drawn and shows areas for the four parcels as 1, 11, 8 and 7 Acres 

respectively. A note saying "Acreage Approximate Only" appears on the sketch which 

purports to be at a scale of 20 chains to an inch. Unlike the sketch accompanying the 

1953 BCR, no fences are noted on the subject parcels. The ambiguities in these 

descriptions and the lack of a demarcation of some sort on the ground during the life of 

the locatee add to the complexity of a modern survey of the estate. This type of survey is 

involved due to the requirement to do considerable research into the external boundary 

before the internal divisions (as between heirs) may be run. 

Compounding these difficulties are matters of record-keeping. On July 9, 1992, 

DIAND wrote to the Surveyor General's office explaining that land had not been granted 

to the heirs of the estates of the late Louie and Lucy Jonah although both had died in the 

early 1950's. The process of settling the estates was underway in 1978 but was not 

completed because the DIAND officer administering the estate of the late Louie Jonah 

assumed that the 1955 BCR had not been approved (it was later found to have been 

approved and therefore valid). Consequently, he recommended a survey before an 

allotment could be granted to Louie Jonah and thence devised to his heirs. The survey 

recommended in 1978 was not contracted and the matter dragged on. The reasons for the 

survey not being done may include a lack of funding, more pressing survey needs on 

external boundaries of reserves, or survey needs of higher priority within the reserve. 

Registered in the Indian Lands Registry (ILR) against the estates of Lucy Jonah is 

an administrative transfer of parcels A, B and C to Mabel Joe and Willie Joe, dated April 

2, 1970. Another administrative transfer of the same date granted parcels D and E to 

Helen Basil. Parcels D and E are equated with Lot 99, Plan 58927 Canada Lands Surveys 

Records (CLSR) and Lot 64, CLSR, respectively. On May 22, 1987, Lillie Dick inherited 
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Lot 99 from Helen Basil upon her death. Also registered in the ILR is a letter dated 

October 17, 1960 from the Administrator of Estates for DIAND's Nicola Agency. 

According to this letter, parcels 1 and 2 from Louie Jonah's estate were granted to Helen 

Basil; parcel 3 was granted to Mabel Joe. Despite these indications of registered 

ownership, there is still uncertainty as to entitlement to these parcels and to their physical 

extent. 

A proposal in the early 1990's to place a pipeline through the area increased the 

interest in the subject lands. Spurred by the prospect of increased value of these lands, the 

heirs were anxious to determine the extent of their holdings and obtain title. The Surveyor 

General's office advised DIAND on July 9, 1992 that none of the parcels could "be 

located with any certainty without a field investigation and assistance from Band elders." 

Their analysis showed that parcel A was in the area of Lots 40, 8, 9 and 10; that parcel B 

had been all but eroded by the Nicola River; that parcel C was in the same area as parcels 

1 and 2 which were in the area of Lots 199 and 200; and that parcel 3 was covered by Lot 

149 and part of Lot 150. Either these allotments were ignored in previous surveys or that 

information of their existence was not available in DIAND's Indian Lands Registry at the 

time of those surveys. 

In 1994, John Graham, a private land surveyor was contracted to survey the 

parcels allotted to the late Louie Jonah. However, citing his inability to obtain direction 

from the Band, he was unable to complete the survey and abandoned the project. He 

charged for time spent on research and consultation with the Band and with the Surveyor 

General's office. In his report, he noted that "parcels 1 and 2 may be defined by Lot 199, 

Plan 60081 C L S R according to some of the descendants," indicating that there was still 

some discrepancy as to rights to the Jonah estate at that time. 

By a letter of November 14, 1996 to the Surveyor General's office, DIAND 

reported their suspicion that some of the land granted to the late Lucy Jonah may in fact 

overlap the land allotted to the late Louie Jonah. DIAND requested a determination as to 

whether the Westcoast pipeline right of way crossed any of Mr. Jonah's property. On 

January 14, 1997, DIAND's Head of Lands, Revenues & Trusts transmitted a "Survey 
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Services Request" to the Surveyor General's office and added the property of Louie Jonah 

to the "Estate Backlog." The surveying agency then reported to the Band on April 17, 

1997 that "Lots 1,2 and 3...appear to be within surveyed parcels but the shape of the 

current parcels do not correspond to the dimensions in the descriptions." Further, "Lot 

A...is covered by residential surveys;" "Lot B appears to be part of Lot 195," and "Lot C 

of Lucy Jonah appears to be unsurveyed." The Band was asked in this letter, "Is there an 

explanation for these differences?" and "Can Lots 1, 2 and 3 be identified within these 

larger surveyed parcels?" There has been no response from the Lower Nicola Band to 

these inquiries. 

Discussion 

Legal descriptions of the grade used in the Nicola-Mameet case are typical among 

unsurveyed interests of this vintage in British Columbia reserves (Smith, 2001). A 1952 

allotment by Resolution of the Kitwanga Band Council transferred a "parcel of land 792' x 

163' approximately one half mile South of the North boundary of the Reserve and 

immediately West of the Provincial Highway to Kitwancool. The South half of this land is 

partially cleared." This textual description was accompanied by a freehand sketch 

showing a rectangular parcel outlined in red. Based on this type of information, the 

intended parcel would certainly be discernible to someone who is familiar with the area. 

However, an objective evaluation would result in questions about the intention and effect 

of the words of the legal description and the sketched figure. 

Where there is no compelling reason to design lot boundaries according to a 

theoretical survey system, lot lines are often adopted that are parallel to the surrounding 

parcel fabric (Khan, 1997). Often this is an arbitrary choice where, for example, lot limits 

are selected that run in the cardinal directions but which are not coincident with an 

adjoining road as is the case with the Kitwanga allotment example. Where an arbitrary 

limit is selected based on geometrical relationships and ground conditions dictate a 

contrary occupation of land, it creates inconsistencies which must be resolved by land 

survey. The consequences of poor descriptions have long been recognized: "No aspect of 

registration of title has caused more controversy than the relationship of boundaries on the 
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ground to the maps, plans, diagrams and verbal descriptions which are used to define the 

units of property recorded in the register" (Simpson, 1976: 125). 

Summary 

Lacking a response from the First Nation, it appears that the parcels still have not 

been officially defined on the ground. What can be said is that neither DIAND nor the 

Surveyor General's office have a record of an unofficial demarcation of these interests. It 

is plausible that the First Nation have resolved the problem outside of official channels and 

have not notified these federal government agencies. 

The result is one of uncertainty among the heirs of the late Louie and Lucy Jonah 

as to who is entitled to occupy the lands and in what share. Evidence of this is the 

continued presence of this request by DIAND on the annual survey program. There is the 

potential for incorrect apportionment of compensation for the pipeline crossing of the 

subject lands on an initial and ongoing basis. Future prospects include a recipe for further 

unresolved fragmentation of the land parcels as the heirs grant land to their offspring. As 

well, any proposed land use planning efforts by the First Nation in this area would be 

effectively stymied by the unresolved ownership issues. 

This study has focused on specific technical issues and suggested some institutional 

causes for the inadequacy of the land surveying function of government in resolving the 

social problems that result from unsurveyed land-holdings in estates. In general, the 

remoteness of many Indian Reserves contributes to this situation by making it 

uneconomical for surveys to be done in isolated areas which are far from the monumented 

survey framework. This is not the case at Nicola Mameet but has been noted as a 

hindrance to arranging surveys (deBellefeuille, 2001). Another cause for the difficulty in 

completing the survey is the lack of effective communication by Band members and 

perhaps by Band officials with DIAND staff, the Surveyor General's office, and the 

professional land surveyor (Cryderrnan, 2001). 
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EIGHT: C O N T R O L O F R E S O U R C E S A T S I K S I K A N A T I O N 

The economic health of First Nation communities is often thought to be hindered 

by the inability of financial institutions to attribute value to Indian Reserve land. Indeed, 

the Indian Act itself has been cited as an impediment: testimony published in the Penner 

Report criticized the Act as providing Bands with "no powers to control development" on 

reserves (Canada, 1983: 73). This comment is powerful but puzzling, given that section 

83(a. 1) of the Indian Act appears to provide for a Band Council to make by-laws for the 

purpose of "the licensing of businesses, callings, trades and occupations." However, "...it 

is generally assumed that provincial laws relating to the form of economic organization 

and regular commercial transactions apply on reserves subject to the Indian Act" (Sanders, 

1976: 17). Paradoxically, until the Kamloops amendment, An Act to Amend the Indian 

Act (1988), a Band that conditionally surrendered land for revenue generation through 

leasing to non-Natives (for cottage lots, for example) was unable to exercise its authority 

over planning and development over those lands (Canada, 1993: 1). 

The main barrier to economic development, as recognized in the Penner Report 

(Canada, 1983: 73) is the inability to pledge reserve land as financial security. This is the 

central issue addressed in this case study of Siksika Nation's approach to land 

development. In light of the perceived shortcomings of the Indian Act in fostering land 

development for its social, legal, and economic goods, this chapter contains an 

examination of the land-holding situation at Siksika Nation in southern Alberta and the 

Nation's strategy for developing their reserve lands for commercial gain, as land owners 

would off-reserve. This includes a description of an established initiative in leasing of 

reserve lands to non-Indians, and Siksika's aggressive approach towards development of a 

market in leasehold industrial and commercial land on the reserve. 

Siksika Nation 

Siksika is a community of approximately 2,300 and is approximately 80 km east of 

Calgary. At over 660 square km in area, it is the second largest Indian Reserve in Canada 

(b). Membership is governed by the Band according to section 10 of the Indian Act. 

Band Council Elections are governed by Band custom. Siksika is rich in hydrocarbon 
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resources and agreements with resource extraction companies are an important source of 

revenue to the First Nation. Land surveys are prepared at Siksika to identify dispositions 

to resource extraction companies and the Indian Lands Registry (ILR) is used to register 

lease agreements. In fact, leases and assignments thereof account for 18% and 4 1 % of all 

transactions registered, respectively, for Siksika in the ILR over the past five years 

(Canada, 2001a). 

Land Tenure at Siksika 

The Siksika Nation Government (SNG) regards its reserve land base as a 

communal resource and, although rights are granted for use and occupancy by individuals, 

the SNG reserves the right to take control of all such land for F N purposes. There is a 

common misconception by Band members that land so allocated carries with it the right to 

devise property to children upon death. Unlike an allotment under section 20 of the 

Indian Act, the possessory interests in land held by individuals are registered only with the 

Band. SNG's refusal to issue Certificates of Possession under section 20 is an intentional 

negation of federal government administration of Siksika Nation lands. It is, from the 

Band's perspective, an assertion of F N control over land allocation according to local 

traditional norms (Wolfleg, 2000). 

The Land Development Environment 

Critical impediments to economic and social development on Indian Reserves 

include a shortage of serviced land and the lack of recognition by off-reserve financial 

investors of the value of Indian lands as security in financial transactions. As a 

consequence of this, Indian Reserve lands - whether held by individuals as possessory 

rights, or by the Band in trust for the F N - are excluded from the financial system to the 

mutual detriment of F N economies and the financial sector. 

As a business agency of the Siksika Nation, Siksika Resources Development 

Limited (SRDL) has taken an aggressive approach towards ensuring the economic 

sustainability of their community. SRDL's approach includes marketing leasehold 

interests in lands designated under the Indian Act and using the income to invest in F N 

business ventures on and off the reserve. Central to the mechanism of creating and 
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safeguarding leasehold land and making it marketable to the large pool of off-reserve 

investors are identifying and securing such lands by means of land survey and registration, 

respectively. 

Why Development of Siksika Nation Land is Imperative 

The financial situation of Siksika Nation is typified by an insufficient local 

economic base to support the activities of its government. Transfer payments received 

from the federal government currently fall short of the needs of the Siksika Nation 

government (SNG) and, furthermore, are capped at a 2 % annual increase rate for the next 

five years. Assuming an actual budget of SNG operations of $50M in 2001 which is 

projected to grow at a rate of 6 % annually, and $50M in transfer payments supplied by the 

federal government, the transfer payment would increase by 2006 to S55.2M while the 

actual SNG need (budget) would grow to $66.9M - a shortfall of S11.7M, which will 

grow to $28.5M after a subsequent 5 year period (Hankinson, 2001a). The SNG reasons 

that, unless they actively develop the community's economic base, a financial crisis will 

occur with its attendant damaging social and health consequences. 

For as long as natural gas and oil reserves last, royalties will contribute to filling 

the gap between program funding and the actual costs of program delivery. SNG oil and 

gas revenues realized through the Indian O i l and Gas establishment are controlled by the 

federal government and yield a low ( 5 % ) rate of return in the Capital Trust Account for 

the FN. Where oil and gas revenue is paid directly to the F N through the Band-owned oil 

company, capital becomes available for investment and business development. However, 

the fact that the Nation's hydrocarbon resources will ultimately be exhausted makes the 

development of a strong economic base a high priority. Capitalizing on Siksika's land 

base by earmarking between 5 and 10% of the land base for commercial purposes is an 

integral part of SRDL's strategy for eliminating unhealthy dependence on the federal 

government, providing jobs, and ensuring prosperity. Developing capital assets capable of 

generating long-term revenues requires both land use planning and legal description and 

survey of the lands to be designated and leased for commercial purposes. 
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Siksika Vacation Resort 

As an early business development initiative, the SNG developed the Siksika 

Vacation Resort on a 317 Acre riparian parcel on the Bow River. In legal terms, the 

property lies within Sections 8, 9 and 16, Township 21, Range 21 West of the 4th 

Meridian; the head lease land is described by Plan 59108 CLSR, dated January 1, 1974) 

(see Figures 14 and 15). It was initially described by metes and bounds for surrender to 

the Crown in anticipation of commercial lease of cottage lots. The lands were later 

described by plan 59108 CLSR and surrendered for a term of 40 years by the (then) 

Blackfoot Band of Indians on February 21, 1974. An Order in Council approving the 

surrender was signed on May 7, 1974 and a lease concluded on November 4, 1975 from 

Her Majesty in Right of Canada to Siksika Vacation Resort Company Ltd. - a wholly-

owned corporation of the Siksika Nation. Legal subdivision of the parent parcel by plans 

61805 and 60594 CLSR created 340 cottage lots for lease. Thirty-nine year leasehold 

interests were sold in these lots for a minimum of $10,000 each. The proceeds were used 

to develop a golf course and related recreational amenities. In addition to the initial 

revenue from sales of leasehold interests, the SNG continues to receive average annual 

user fees of $540 per lot for a potential total of $183,600. 

Land Management and Development Strategy 

Using the designation mechanism through designation under the Indian Act (s. 38), 

legal surveys enable economic development in a three-stage process. First, they permit the 

initial identification of land parcels and buildings which are owned by First Nations and 

free of debt. Second, surveys facilitate the protection of such assets through effective land 

use planning. Third, surveys enable the migration of the assets to a legal regime which 

allows F N governments to participate in the open land market. Most importantly, this 

process also allows the generation of revenue from the sale of leasehold interests. 

In the above scenario, before landed assets are transferred into the category of 

designated lands, their potential for generating revenue which can be used to build 

infrastructure and economic capacity for the F N is limited, i f not stifled. The official land-

holding system does not acknowledge the value inherent in Indian Reserve land. In their 
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F I G U R E 14: E X T R A C T O F P L A N 59108 C L S R (title block) 

[Source: Canada Lands Surveys Records] 
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status as undesignated Indian Reserve lands, the landed assets of FN's (that is, common 

Band lands, Band-owned buildings) do not appear on a balance sheet as holding value -

yet they are owned by the F N and unencumbered. It is not surprising, therefore, that 

leasing of IR land to non-Indians occurs outside of the official system for registering 

transactions - the so-called "bukshee" leases which are unknown to the official property 

rights system (McEwen, 1992: 1). 

Business enterprise on F N lands is in a somewhat disadvantaged position in 

comparison to the activities of companies from off-reserve which have substantially the 

same goals but which benefit from financial assistance from various levels of government. 

The Siksika Nation Irrigation Project (SNIP), for instance, is adjacent to the Eastern 

Irrigation District (EID) of southern Alberta. While no funding is granted to the SNIP, 

the EID receives 7 5 % of its funding from the provincial government. This differential in 

support is regarded as an instance of preferential treatment of non-Native businesses - not 

only directly but in the downstream benefits of infrastructure development that accrue to 

associated businesses (Hankinson, 2001a). 

The key benefit of the designation process - that is, allowing leasehold interests in 

Indian Lands to be traded on the open property market - opens up lucrative possibilities 

for F N lands. The signal improvement over un-designated IR land is in attributing value 

to these lands. SRDL foresees the application of this concept, in principle, to all of the 

FN's commonly-owned resources and buildings. 

It should be possible for SNG-controlled public buildings such as auditoriums, 

schools and recreational facilities to be packaged as investment opportunities (Hankinson, 

2001a). SRDL's current activities involve developing an irrigation project; and 

establishing a plan for an industrial park on the IR. Hankinson outlined how a leasehold 

interest could be created as a profit-generating vehicle: A High School on the IR, valued 

at $10M, could be surveyed, designated, and offered to an investment syndicate as a 15-

year leasehold interest with an option to renew for an additional 15 years. The FN would 

agree to lease back the High School for 15 years at an annual rent of $670,000. From the 

syndicate's perspective, this rental income would be tax-free since the depreciation of their 
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$10M investment over 15 years would match this figure. The FN would invest the $10M 

initial revenue from sale of the leasehold interest at 10% interest, compounded over 25 

years and would pay the rental fee out of the investment income. At the end of the first 

15-year term, the profit on the $10M would have amounted to $20.5M. The First Nation 

could then use $10M of this to buy back the option for a second 15-year lease which was 

offered to the syndicate originally. Over the 15 years, then, the FN would net $10.5M in 

profit and retain ownership of the High School. Over this period, funds for investment 

and the operation of F N needs could be financed (Hankinson, 2001a). 

The SNG operates several enterprises which would benefit from the designation of 

lands Among these are: Siksika Irrigation Land Corporation, Siksika Irrigation 

Equipment Company, Siksika Energy Resources Corporation - all of which are under the 

umbrella of SRDL. SRDL is controlled by the Siksika Nation Government. SRDL's 

robust organizational structure is cited as a key contributor to its effectiveness and its 

professional approach to business organization is what sets it apart from other FN's where 

business enterprises have floundered. Integral to this is the separation of roles between 

councillors, administrators and business managers. SRDL staff recognize the principles 

expounded by the Harvard Project by Cornell and Kalt: the importance of avoiding 

interference by the executive arm of government in affairs which are strictly managerial or 

administrative in nature (C. Big Snake, 2001). 

The commercial development of Siksika Nation lands and Siksika's First Nations 

Land Management Act initiative are not universally supported by Band members. Some 

members are hesitant to codify existing practices for fear of being legally bound by laws 

and regulations that may not represent the best ways of dealing with land. Securing 

approval of the Land Code from the eligible membership of the Band is a difficult process, 

since almost 4 0 % of registered Band members reside off reserve and are difficult to 

contact (Wolfleg, 2000). The decision to designate IR lands under the Indian Act and to 

lease them (s. 53) for commercial purposes must be approved by a majority of all 

registered members. The urgency of developing a robust economic base for the F N is not 

apparent to all members. Decades of unhealthy dependency and lack of control of the 
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FN's affairs have led to the fear that getting involved with the property market and 

formalizing rules for managing property relationships locally is risky and dangerous. 

SRDL Business Proposal Description Guidelines (Siksika, 2001) require applicants 

to provide information on the type of economic activity proposed (see Figure 16). In the 

past year, of the 71 proposals received, only 9 were successful. A key step in the task of 

scrutinizing the many applications sent to SRDL is an encumbrance check. This process 

ensues once a business applicant's proposal to locate on a specific parcel of land is given 

preliminary approval by the FN. The encumbrance check involves canvassing all relevant 

departments of the Siksika Nation government as to the rights which have been granted to 

that parcel, and resolving prospective conflicts. The SNG's records of allocations of land 

by the F N to individual members for housing or commercial activity and to non-members 

for commercial or resource extraction activity are checked for possible conflicts with the 

proposed use. The notion of a cadastre is implicit in these activities, in that it is a 

centralized register tied to the legal parcel to which a host of thematic data are related. 

Summary 

SRDL's Vice President of Corporate Development, Carlon Big Snake identified 

several benefits of land surveys in the context of Siksika Nation's development goals. He 

regarded surveys as providing essential engineering inputs (quantities, elevations) needed 

for irrigation works; and as facilitating housing development. Land surveys enable 

resource inventory management such as the mapping of oil well locations and agricultural, 

industrial and residential land uses for input into SNG's Geographic Information System. 

Surveys facilitate long-range community planning, which is a keen interest of Siksika 

Nation government. Identification of land through survey enables the establishment of a 

housing plan, a development plan, and an infrastructure plan; is a means of organizing 

legal and thematic information in support of land claims; and provides documentation of 

encroachments onto FN lands. Resolution of encroachments is becoming a concern for 

the SNG of late, as agricultural operators adjacent to the IR have been observed using 

Siksika lands. This represents a potential loss of revenue and threatens the good relations 
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F I G U R E 16: S I K S I K A R E S O U R C E S D E V E L O P M E N T S LTD. BUSINESS 

PROPOSAL DESCRIPTION GUIDELINES 

[Source: Siksika Nation Government] 

SIKSIKA RESOURCE DEVELOPMENTS LTD 

BUSINESS PROPOSAL DESCRIPTION GUIDELINES 

Introduction 

Welcome to Siksika Resource Developments Limited (SRDL). To introduce your 

business proposal, please provide us with an executive summary. The Executive 

Summary should follow the guidelines indicated below. Please forward the information 

to the attention of "The Chief Executive Officer" at the above address. 

Business Introduction 

• Name of corporation, complete address, telephone, cell and fax numbers 

• Name of contract person with telephone numbers 

• Type of business and industry (eg. Manufacturing agriculture) 

• Product or service line (eg. Electronics, business analysis) 

Length of time in your current business 

• Number of founders/partners/employees. Describe their management or other 

pertinent expertise 

Financial Information 

• Audited Financial Statements from Previous Fiscal Year-

Business Proposal Description 

• What does your company propose to contribute to this venture with SRDL? 

• What are your company financial objectives in this venture with SRDL and how do 

you propose to meet these objectives? 

Indicate the size and terms of the financial investment to be made by your company 

into this venture. 

Indicate your expectations of SRDL financial involvement in this venture. 

Indicate the expected financial returns from this return and their achievement 

timeline. 

- Describe employment opportunities for the Siksika Nation offered by this venture. 

• Summarize the advantages and strengths that will lead to the success of the venture. 

• Summarize the threats and weaknesses to the proposed venture. 

Describe the market for product/service resulting from this venture. 

• Describe the competition and your plans toward gaining product/service acceptance. 

We appreciate your interest in our company and look forward to receiving your proposal. 
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F I G U R E 17: D I A G R A M S H O W I N G SI D E L I N E S S K E W E D 

Lines are parallel to parent lots but not perpendicular to road 

[Source: Canada Lands Surveys Records] 
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with adjacent land owners should it be continued to take place unchecked. The SNG 

recognizes the usefulness of legal surveys in resolving this type of problem. 

Land registration is also recognized by the SNG as providing benefits. 

Registration provides historical information on the ownership, area, and legal description 

of parcels; and it provides a system of securing financial arrangements where tenure 

allows. SNG's internal land registration system facilitates management of individual 

interests in FN lands in an integrated cadastre. Land registration information may provide 

information on occupants of parcels for use by police and ambulance services 

Federal government involvement in property relationships between FN's and 

potential investors was described by the F N as a hindrance to economic activities on 

reserve. For example, where a parcel of land is designated in preparation for the issuance 

of a lease for commercial activity. The lease may be granted to a non-Indian or to a Band 

corporation as head-lessee who may then sublet lands to tenants for revenue. An 

individual Indian seeking to operate land through a leasing arrangement for commercial 

gain is treated as a non-Indian would be treated - the land (of which he has a share as a F N 

member) must be designated before he may engage in commercial transactions using it. In 

the FN's view, it is regrettable that, unless the land is surrendered (designated), DIAND 

policy prohibits its use for revenue generation. This is regarded, for example, by Maria 

Big Snake, Environmental Technician for SNG, as the biggest obstacle that FN's face 

towards economic development. 

While it is true that rights can be granted without designation to non-Indians 

through section 28(2) in terms of a permit for a one year (renewable) term, the rights 

contemplated by this section allow such uses as permits and easements required to provide 

access (Reiter, 1996: 116). Section 58(3) also allows interests held by individual Indians 

to be sublet to non-Indians without designation. With the Minister's approval, land that is 

in the lawful possession of an Indian may be leased to a non-Indian. At Siksika, the 

customary means of assigning land rights to members reflects an avoidance of the Indian 

Act's authority to regulate land allotments. The SNG's practice of not recognizing rights 

of use and occupancy granted to its members as bona fide individual allotments would 
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preclude the use of section 58(3) by a member to grant an interest to a non-Indian for his 

or her singular benefit. 
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NINE: E C O N O M I C I M P E R A T I V E A T M N J I K A N I N G 

Mnjikaning is a Chippewa (Ojibway) community located approximately 110 km 

north of Toronto on the east shore of Lake Couchiching. It has an area of 10.67 square 

km and a population of 530. Nineteen percent of the population have knowledge of 

Aboriginal languages. Sixty-five percent of the housing stock were built between 1981 

and 1996 (Canada, 2001a). Mnjikaning is a member of the United Anishnaabeg Councils 

(UAC) and, along with seven other Chippewa, Mississauga, and Pottawatomi FN's in 

south-central Ontario, they conduct research and advocacy for self-government (UAC, 

2001). 

Land-holding at Mnjikaning 

As opposed to customary assignment of use and benefit rights to individual 

members which obtains in reserves in western Canada, the allotment system is preferred in 

eastern Canada. At Mnjikaning, individual Band members may gain rights to land through 

the allotment mechanism provided in section 20 of the Indian Act. There is an active land 

market within the reserve, with an average of 50 transfers registered in the Indian Lands 

Registry in each of the past five years (Canada, 2001a). 

Mnjikaning First Nation has had authority under sections 53 and 60 of the Indian 

Act to administer lands matters since 1994. First Nations having 53-60 authority do not 

need to secure the approval of DIAND when entering into land dealings which are within 

the specific powers granted to them under 53-60. Although it was unnecessary for 

Mnjikaning Council to obtain the signature of DIAND officials when entering into leases 

for casino lands, the F N chose to do so for added security (Brosseau, 2001). 

First Nations Land Management Act 

The Chippewas of Mnjikaning began their involvement with the First Nations 

Land Management Act in 1995, in respect of informing Band members and securing their 

approval for the FN's Land Code which is required under the Act. Community meetings 

held to inform Band members of the proposed Land Code revealed a desire within Band 

membership to resist granting the F N Council powers to expropriate reserve land. Band 

members expressed concern over the liability attached to bringing land that has been 
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contaminated due to industrial activity into the FNLMA's land management regime. As 

noted in the Siksika case study, although the F N L M A affords greater autonomy from 

DIAND in lands matters, some F N members are hesitant to abandon the land management 

apparatus provided by the Indian Act (Snake, 2001). 

Growth since Casino Rama 

Before the development of Casino Rama on reserve lands, unemployment was one 

of the most significant issues facing the FN. At that time, only 40 Band members were 

employed on the reserve; others sought employment off the reserve in the adjacent Town 

of Orillia. Band members are reported to be moving back to Mnjikaning to capitalize on 

both the abundance of employment opportunities and the renewed optimism in the 

community (National Post, 2001). Along with the casino, a number of other land 

development projects have been realized, including a seniors' centre, sports facility, a new 

school, and two Mnjikaning community-based businesses. On-reserve enterprises now 

employ 200 Band members. As mechanisms which are recognized as contributing to 

managing rapid growth, survey and registration of land are valued by the Band Council 

(Snake, 2001). 

Land Use Planning 

As a condition of allotment, the Chippewas of Mnjikaning First Nation Council 

require all newly-allotted parcels to be surveyed. Parcels are typically granted to Band 

members on the condition that they be surveyed within two years of occupation. The 

requirement of a survey as a condition of allotment is not universally practised in Ontario 

reserves. However, other forms of land use regulation are tied to formal allotments. In 

the same region of Ontario as Mnjikaning F N is Hiawatha FN, who require - either by 

Band Council Resolution or Band By-law - that new lots be a minimum of one Acre in 

area (deBellefeuille, 2001). 

Most FN's in Canada do not engage in comprehensive land use planning; nor does 

DIAND play an active role in managing the development of Indian communities 

(Hankinson, 2001b). The Indian Act does not require land use planning on Indian 

Reserves. Section 81 of the Act enables Bands to enact by-laws to enforce zoning of land 
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within reserves. Larger Bands may establish an agency which coordinates land use activity 

in the form of a Band-owned economic development corporation. 

The Chippewas of Mnjikaning F N is in the process of revising their existing land 

use by-law, 79.10, dated July 18, 1979. This early regulatory measure required that 

surveys be prepared by the Minister if the proposed land uses were in compliance with 

land use objectives contained within it. The intention of the new initiative is to develop a 

long-range plan for F N lands. To prevent inappropriate or haphazard land use, the plan 

will include comprehensive land use zoning measures (Snake, 2001). In conjunction with 

the Ogimawwoj (a Tribal Council which includes Scugog, Alderville, Moose Deer Point, 

Georgina Island, Christian Islands and Mnjikaning FN's), Mnjikaning are undertaking 

demographic studies of their community to establish baseline data in support of 

infrastructure planning to determine needs and a strategy for providing services such as 

schools and community centres. 

In the early 1980s, the FN established an indistrial park on reserve lands and leased 

space to several small businesses, including four manufacturers (deBellefeuille, 2001). 

The construction of Casino Rama in 1996 signalled a departure from the industrial focus 

and a concentration on tourism, gaming, and entertainment. Accordingly, lease 

agreements with the industrial tenants were terminated and the space taken over for FN 

administrative use (deBellefeuille, 2001). 

During the survey to acquire rights in land for the casino, several encroachments 

were discovered where buildings were identified as being too close to property lines or 

over the property line. There was some resistance to alteration of settled patterns of land 

use. Some owners moved their buildings to comply with setback requirements; however, 

others have refused to move, despite being given a deadline for compliance. In one case, 

an Elder refused to move on grounds which are fundamentally at odds with the vision of 

centralized planning; she described her property as the land and buildings in which her 

children grew up. While some of the Elders may be reluctant to recognize the surveyed 

boundaries, it is the younger generation that are showing a greater interest in land use 
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matters. The discovery of these encroachments highlighted the need for a comprehensive 

land use plan (Schilling, 2001). 

The F N has several problems with poorly-planned development, including 

numerous encroachments over sidelines where occupants assumed that their boundaries 

were at right angles to the main road. In fact, the sidelines cross the road at an angle (an 

example of this is given in Figure 17). Part of the planning and land use by-law 

development exercise involves identifying all of the encroachments of this nature on the 

reserve. 

In another situation, land was expropriated in 1994 for the purpose of road 

construction for the Snake Avenue Subdivision. At that time, an official with the Band 

secured only verbal permission for the land takings. At that time, the Chief saw this way 

of obtaining consent as appropriate. Several years later, and since the opening of Casino 

Rama and the prosperity which it has brought, it appears that the perception of land in the 

community may have changed. Whereas verbal agreements without much regard to exact 

quantities of land taken for FN purposes were the norm before the advent of Casino 

Rama, land is prized more for its commodity value today. Some of the original owners in 

the Snake Avenue Subdivision have passed away since the initial expropriation agreements 

were made. The prevailing mentality of the current owners leans toward receiving top 

dollar value in compensation for the expropriated lands (Snake, 2001). 

The need for registration of allotments allows the Band to insist that a survey be 

completed as a condition of the allotment of individual holdings. However, the survey and 

registration adds to the cost of acquiring a Certificate of Possession (Schilling, 2001). A 

lack of sufficient surveys carried out in the past now means that the Band and its members 

are paying to correct problems in the property fabric that have accumulated in the period 

when surveys were not done. 

Surveying is viewed by FN land management officials as instrumental to clarifying 

land issues that could benefit the FN's management of the land. The costs of surveying 

and plan preparation represented a considerable part of the Snake subdivision construction 

project (Plan 76652 CLSR). 
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The underlying titles were not respected when the subdivision was made 

The preparation of a number of Registration Plans to subdivide the new 

lots in an attempt to reflect what existed before the new plan is considered 

a step backwards and an ineffective use of the regional survey budget. 

(Schilling, 2001) 

In another example, in 1999 the FN requested that the Surveyor General's office 

prepare a new Registration Plan for the purpose of finalizing an estate. The current legal 

description was required in order to complete the required transfers and to correctly 

identify the lands omitted on Plan 76652 CLSR (Schilling, 2001). Where rights in land are 

uncertain, as in an unresolved estate, plans to use and develop land both by the Band and 

by individual heirs are stymied. The Band appears to value the object of a complete and 

up-to-date record of the parcel fabric as a tool of land management. 

Summary 

The rapid development spurred by casino construction has altered the economic 

climate at Mnjikaning and perhaps changed the way Band members regard property and 

boundaries. Certainly, with increased interest in developing reserve land for commercial 

purposes, the approach to land is different and there is more attention to land management 

in terms of the FN's land use planning initiative. Individual members are also more aware 

of the value of land and are more aware of the possibility of seeking compensation for 

takings which they would not have found problematic in the past. 

The rejuvenation in interest in land surveys and land use planning in this reserve 

setting is encouraging and worthy of further study, possibly as a model for adoption by 

other FN's. However, it is apparent that the First Nation guards its dealings with land 

very closely. Obtaining information on the land use planning strategy proved to be very 

difficult. Indeed, a request to the Band for a copy of the 1979 zoning by-law was refused 

on the grounds of zoning being a private Band matter. FN officials were often occupied in 

meetings or otherwise unavailable for interviews by telephone. 

Possible reasons for the failure to share information include the strategic nature of 

zoning of commercial areas, or the FN's desire to maintain privacy in matters of 

contaminated lands. There is often a gap in communication between Natives and non-
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Native organizations from off-reserve when it comes to dealing with land (deBellefeuille, 

2001). Obtaining land-related information regarding Indian Reserves in Ontario, Alberta, 

and British Columbia has proven to be difficult. Given that financial investment was 

contingent upon the strategic organization of land uses - as with comparable business 

dealings off-reserve - Mnjikaning's silence should not be surprising. 

In comparison to a parallel search for information from a municipal corporation on 

patented lands, a town or city government would be much more receptive to inquiries 

public. The facts that reserve governments are inherently private and exercise their 

authority in a way that is equivalent to federal tribunals (Reiter, 1990: 1.15) which 

represent the interests of a specific set of members detracts from this fully public persona. 

Reiter theorized that this cleavage originates in the separate enabling sections of the 

Canadian constitution. For instance, a municipal council's authority stems from section 

92(8) of the Constitution Act, 1867, while a Band Council derives its authority ultimately 

from section 91(24) (Reiter, 1990: 1.15). 

In my experience in researching boundaries on reserves, FN lands departments 

have been generally receptive once the nature of the interaction was apparent. This case 

study has demonstrated the necessity of establishing a high level of trust both in the 

approach to the research and a level of security in the interviewees as to the end use of the 

information gathered 
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TEN: A N A L Y S I S & I M P L I C A T I O N S 

Of the thirty-two benefits of comprehensive, land survey and registration reform 

initiatives identified in chapter three, more than two-thirds are either of dubious value or 

have not been fully proven. While a particular benefit may obtain in one part of the world 

where reform in survey or titling is implemented, particular local conditions prevent its 

success elsewhere. On Indian lands, there has been no single study which looked 

specifically at whether a particular reform of land surveying and associated systems 

produced beneficial results. Of the asserted benefits on Indian lands, McEwen (1992) has 

come the closest to identifying benefits that are desired in the Canadian context, based on 

his investigation in support of reform of the Canada Lands Surveys Act. 

Through the case studies, it has been shown that there is a need for better 

recording of rights in land on reserves. The call for greater control of lands matters by 

First Nations themselves has been heralded from the time of the Penner Report (Canada, 

1983) and has been borne out in the interviews and case studies conducted here. 

Interviews with individuals either responsible for managing Indian Reserve lands, 

negotiating land claims, investing in Indian lands, or studying Aboriginal governance 

revealed a desire to incorporate Native ways of doing things in land management systems, 

including land surveying. As a non-Native, I was puzzled by the repeating of this theme 

by Native interviewees. The literature gives some clues as to what this means Reiter 

listed several hallmarks of "traditional Native values." These are: a close tie to the 

environment; Sharing; Cooperation; and Respect for Elders (Reiter, 1990b: 3.2). Reiter 

framed his analysis of the concept of Band Council by delving into the elements of social 

organization: 

The essential elements of tribal organization and management can be 

reduced to one basic tenet: the economies were subsistence economies, 

hence, there was a close tie to the environment... 

Although rights and privileges can be inferred from the existence of duties 

to family and interfamily relations, the notions of responsibility and duty are 

the essential components. 

(Reiter, 1990b: 3.3) 
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Presumably, this template applies to Native institutions today just as it did in pre-contact 

times. Applying these objects to governance leads to the conclusion that incorporating 

Native values involves operating in a way in which consensus is equally important in 

arriving at decisions as is top-down management - and perhaps prizing the good of the 

group as opposed to individualistic ideas. However, Cornell (1999: 12) relates that the 

authority structures of some Indian Nations are marked by "strong individual leaders who 

held most of the decision-making power." The contradiction between this model (which 

Cornell observed among the Apaches in Arizona) and that concept marked my 

inclusiveness described by Reiter alludes to the danger in this thesis of over-simplifying the 

issue. 

The Native people interviewed for this thesis consistently called for the inclusion of 

Native values in land management systems, implying that such values are distinct from, 

and not currently represented in, those systems. However, interviewees offered no 

suggestions or recommendations as to how this could be achieved, other than by the 

inclusion of Native people in land management positions and in occupations such as 

surveying and land registry operations. Perhaps the simple inclusion of Native people in 

the federal administration of Indian lands - which is seen as an administration by non-

Natives - constitutes the required progress. 

Aside from increasing representation, perhaps true distinctions or hallmarks of 

Native institutions may be found at a deeper level - at the level of world views, and views 

of land. Little Bear (1998), who is of Blackfoot heritage, asserts that there are stark 

contrasts between unalloyed Native and non-Native concepts of land and each group's 

relationship to land. He notes, further, that these distinctions stem from different ways of 

conceiving reality and the fact that these concepts are embedded in our languages. To the 

Ojibway, Blackfoot, Cree, and other Natives: 

...everything that we see is animate...Then everything must also have spirit. 

Those trees, those rocks also have spirit. Consequently, then it is no 

surprise that we say, 'All my relations.' If everything has spirit, then 

everything is capable of relating. In the Native view, all of creation is 

interrelated. 

(Little Bear, 1998: 18) 



115 

Little Bear contrasts the way in which English operates to objectify, categorize, and to 

equate nouns with other nouns, to the process-oriented nature of Native languages which 

are verb-based. For instance when we say in English that A is B, we are metaphorically 

saying that one thing is equivalent to another. English allows the speaker to identify and 

single things out, while Native languages are more used to recognizing connections, 

relationships between things, and inter-dependencies. 

The implication that language has for property notions is that land is simply 

another object. Land ownership and possession are actually impossible, yet 

we [speakers of English] treat land as if it were just another object, like this 

desk, something that I can hold and actually possess...This system 

facilitates land transfers ...The land titles system is all about the ability to 

redistribute... Title is not ownership. Title is simply evidence that the 

Crown has given you the exclusive right to use a piece of land... 

(Little Bear, 1998: 17-18) 

In these schemas, Little Bear outlined an unadulterated Native view in which land, people, 

and everything are interrelated. He also outlined an unadulterated non-Native view in 

which land is perceived simply as a commodity bereft of true connection to the individual 

or to families or groups of people. Although useful in highlighting significant 

characteristics of each type of mentality, identifying them as unmingled solitudes is an 

undue simplification. By attempting to ascribe some generalized ideal of "Nativeness" or 

"Native values" to every member of a group that I can refer to as Aboriginal, the result 

would be no more valid than lumping all supposed non-Native values and pinning them on 

a creature called Euro-Canadian, white, or non-Native society. 

A more accurate stating of reality is that Natives and non-Natives incorporate 

various modes of governing their affairs and that exemplary and ineffective modes of 

relating to land obtain in both cultural groups. Recognizing that the exact meaning of 

'Native values" varies from culture to culture, the usable principle is that successful 

governing institutions must have legitimacy among the members of the group. Cornell 

calls this "cultural match" and states the principle thus: "Governing institutions have to 

match Indigenous ideas about how authority should be organized and exercised" (1999: 

12). What this tells us about land surveying and social and legal benefits is that the 
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perception of benefits flowing from land surveying will also vary from culture to culture, 

from community to community, and from reserve to reserve. The lesson that further study 

must focus on specific communities is apparent here, and has also been borne out by the 

case studies. 

While chapter three presented the perceptions of First Nations lands officials and 

others involved with the administration of Indian lands, chapter four widened the field to 

examine the best practices in tribal governance in a United States context. Both of these 

inquiries have shown that accountability and impartial means of resolving conflicts are 

essential to governance systems. It was also apparent that rigour and objectiveness in the 

rules of operation are essential ingredients for a system which purports to record and 

guarantee interests in land. In the next section, the Alberta baseline study and the case 

studies are analyzed in light of the initial questions posed about the benefits of land survey. 

Alberta Baseline Study 

The low rate of return of questionnaires in this study was striking. Each of the 43 

Band Offices was telephoned on the same day that the questionnaire survey was faxed to 

them. The tenor of the verbal responses of Lands Managers to my explanation of the 

study indicated that several First Nations were interested. By the same token, however, 

the notion of disputes seemed to be foreign to others. This latter group included those 

communities which reported no incidence of land disputes whatsoever and for whom the 

suggestion was offensive that conflicts existed in their midst. 

The finding that the incidence of conflicts over land is low in this sample cannot be 

accepted as being representative of Alberta reserves in general. The small sample size 

prevents this, as does the presence of four of the five respondents in the Treaty 8 area of 

the province. Depending on the particular selection of Bands, a small sample could prove 

to be quite misleading. For example, Ballantyne & Dobbin (2000: 4.2) report that the 

Blood Tribe at Kainai in southern Alberta are aware of some 300 current disputes within 

reserve lands. Without applying a factor for weighting based on the population and size of 

the reserve, simply computing an average number of disputes per year gives a simplistic 

gauging of the volume of land disputes. 
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The results that accord with my experience in conducting and administering 

surveys on reserves in Ontario include the relatively higher incidence of ownership 

disputes as compared to boundary and land use conflicts. This previous experience and 

conversations with Lands Managers have shown that boundary conflicts are merely 

symptomatic of underlying ownership issues, and that ownership is more commonly in 

doubt, perhaps due to incomplete evidence of title. Land use conflicts are less frequent, 

given that most reserves in Ontario and Alberta are rural in nature and habitations are 

therefore more dispersed. Similarly, the identified causes of ownership and boundary 

conflicts are not surprising. Where records of agreements to transfer rights in land - be 

they transfers or wills - are incomplete or missing, there is a recipe for strife over 

possession. The Nicola-Mameet case study bears this out. Where there is strife over 

boundaries, the study identified land surveyors and First Nations Lands Managers as the 

best-equipped to resolve such situations. Not surprisingly, land was reported as having a 

high cultural, as opposed to commodity, value in the sampled communities. 

Understandably, only the First Nation with the high incidence of land conflicts (20 

disputes per year) affirmed that a special committee tasked with resolving such issues 

would be beneficial. The unusually high count of land disputes at the Blood Reserve 

prompts speculation as to possible causes. One explanation points to the nature of the 

customary allocation system practised by the Blood Tribe, in that rights in land may be 

granted in such a manner as to engender conflict amongst Band members. Perhaps the 

Band's preference for use of topographical features as opposed to fence lines or survey 

monuments as bounding features predispose Band members to conflict. Perhaps rights in 

land are granted in a way that favours some segments of the population to the detriment of 

others. It is possible that conflict thrives in an environment where "a few families have 

acquired many or most outstanding [Certificates of Possession], leaving the Band Council 

with precious little land for public purposes (including housing for other members)" 

(Nahwebahbow, 2000: 26). At Kainai, allocations of land are not effected by Certificates 

of Possession but, rather, by Band Council Resolutions. 
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As well as the expected results, there is much in the responses which warrants 

further research. The remark from one community where ownership conflicts were 

attributed to an incomplete understanding (by Band members) of the communal nature of 

ownership begs the question of what factors inform Band members' concepts of property 

at one particular point along the private-communal continuum. To do justice to the nature 

and causes of land use conflicts also appears to require a concentrated study. This would 

entail a thorough study of both the formal, informal, and customary means of regulating 

land use. 

One of the results of this thesis at a procedural level is that the range of questions 

asked, while comprehensive and covering much of the range of a First Nation Lands 

Manager's responsibilities, was optimistically broad. The scope of communities 

represented was ambitious as well, in attempting to solicit input from the full range of 

treaty nations in the province; cultural and linguistic groups, levels of urbanization; and 

population levels. Among the most important variables as relates to the research question 

are the degree of sophistication in record keeping and land management procedures; levels 

of automation; levels of familiarity with land surveying; and the degree of acceptance of 

artificial boundaries by Band members. 

The dominant lesson of this exercise has been that a narrower focus would be 

more realistic, both in terms of targeting an attainable range of topics and of cultivating 

relationships with a limited group of respondents. This point has been made by colleagues 

engaged in similar study on indigenous communities in other parts of Canada and in the 

southern United States (at the Canadian Association of Geographers 1999 Conference; the 

Canadian Indigenous/Native Studies Organization 2000 Conference; and at Who Owns 

America III held in 2001 at the University of Wisconsin). 

The critical factor which determines success is establishing a relationship of trust 

with the First Nation representatives of interest and, preferably the Band Council as a 

whole. Without addressing this requirement of research on lands issues with First Nations 

people, any research methodology would be lacking. In retrospect, the cautionary nature 

of the covering letter could conceivably have discouraged participation by heralding the 
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possible dangers of participation and releasing what might be perceived as sensitive 

information to an outside researcher. 

An unexpected result from this study came from Question 12 regarding the 

appropriate body for dispute resolution. The identification of Chief and Council as the 

most effective resolvers of land conflicts gave an interesting parallel to the work of Cornell 

and Kalt on governance. The questionnaire survey identified unexpectedly the singular 

characteristic of effective governance which was found to be associated with economic 

success by the Harvard Project; that is, Indian governments which possessed effective and 

trusted means of dispute resolution were thereby possessed of a level of moral authority 

that, to investors, represented safety and security. 

There is much in the questionnaire results that requires further study. The 

perception of land surveyors may or may not be representative, depending on the amount 

of experience that interviewees have had with actual land surveyors, technicians, or 

inspectors of surveys. Certainly, there is a perception of value in the reliability of survey 

plans. However, it is not clear whether the questions asked about the activity of surveying 

were the appropriate ones to determine whether surveying was perceived as holding 

intrinsic value and was thereby beneficial in the context of disputes over land. 

Nicola-Mameet Case Study 

The lack of success in determining the interests rooted in an unresolved estate is 

not an uncommon situation in the survey needs of a typical Indian Reserve. However, the 

length of time that has elapsed (38 years) since the death of the original locatee is unusual. 

Within this timeframe, it is possible that an entirely new generation of heirs has succeeded 

the original heirs. The need to identify the land holdings of all claimants to these lands 

becomes more serious with time. 

John Graham is the British Columbia Land Surveyor (BCLS) who investigated the 

project in 1994 with the intention of surveying all of the valid interests in the subject lands. 

He has worked for many years in Merritt, B.C. on both provincial surveys and surveys of 

this and other Indian Reserves. While researching the project, he found a situation where 

previous surveys may have been completed without full knowledge on the surveyor's part 
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of all extant holdings (Graham, 2001). It appears that, for some unknown reason, 

evidence of the rights of heirs to the Jonah estates may not have been available to previous 

surveyors. Graham's evidence for this came from parol evidence from some of the 

descendants who indicated that parcels 1 and 2 may have been surveyed in error for 

purposes other than resolving the estate. 

A situation of this kind could have lead to confusion in the minds of heirs and 

landholders occupying the newly-surveyed lots as to the veracity of their claims - the 

person claiming through the estate being seen in a dimmer light than the claimant whose 

holding was officially surveyed. Compounding such a discrepancy are the effects of family 

politics within a small community such as Nicola-Mameet. According to Graham, while 

the Band Council might like to resolve the problem, it is not clear whether the political will 

is present. 

The inability of the heirs, the First Nation, DIAND, the Surveyor General's office, 

and a BCLS to resolve the issue suggests that an extraordinary solution is called for in this 

case. What seems to be needed is a semi-judicial hearing of the evidence followed by a 

speedy and respectable allocation of rights to specific parcels. 

Under the Canada Lands Surveys Act an official plan confirmed pursuant to 

section 29 effectively eradicates the underlying boundary lines of the same parcels or parts 

thereof. Every official plan confirmed in this way by the authority of the Surveyor General 

represents a thorough assessment of the rights (registered or otherwise) in a specific parcel 

and evidence of the extent of those rights as expressed on the ground. The land surveyor 

who was engaged to achieve this weighing of the evidence was unsuccessful in the Jonah 

case because of the difficulty in ascertaining parol evidence of the boundaries. If the 

evidence adduced by the heirs is either incomplete or contradictory, then the sought-for 

benefit of survey would be one that reconciled the discrepancies in the most equitable way 

through a weighing of all evidence of the boundary. Such a remedy would include the 

means to confirm a survey of the true boundaries and would be associated with a 

procedure for arbitrating the claims to land. The arbitration role would be performed 

through the offices of the executive responsible for land registry. 
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Section 35 of the Canada Lands Sur\>eys Act, provides for a "special survey" 

where there is uncertainty in the property fabric. Although special surveys are available 

only on land in the territories, the model is superbly suited to resolving the difficulties 

experienced in settling this estate. The difference in process between an ordinary survey 

and a special survey occurs after the survey is done. Public notice of the scope and 

purpose of the survey is given in the locality of the survey. The notice contains a 

declaration: 

...that the special survey and plan are the true and correct survey and plan 

of the lands thereby affected, that all boundaries and lines fixed by the 

survey and plan are the true boundaries and lines, whether of roads, streets, 

lanes, rivers or creeks or as between adjoining owners or between 

adjoining lots and whether or not the boundaries and lines were in fact 

before the declaration the true boundaries and lines, and that the special 

survey and plan shall be substituted for all, or corresponding portions of all, 

former surveys or plans of the lands affected that have been theretofore 

registered. 

Interested parties are invited to bring objections to the confirmation of the survey before a 

Hearing Officer whose role is to receive and determine the validity of any objections to the 

survey. The ultimate disposition of a special survey is made by the Minister or the 

Commissioner of the Territory presumably because the rights in land of affected parties 

are involved, over and above the survey or boundary issue. 

The Jonah case is not unique; in fact, there occasionally arise seemingly intractable 

conflicts over land within Indian Reserves in the same region which appear to be beyond 

the repair afforded by ordinary land surveys (Graham, 2001). The existence of the special 

survey model within the Canada Lands Surveys Act indicates the value inherent in such a 

procedure. Its patent inapplicability to Indian lands is regrettable because there is a need 

for the types of solutions that could be provided by such a quasi-judicial determination of 

the property fabric. 

The suggestion to muster a land tribunal has been made before, for instance, in a 

1988 study of the Lands, Revenues and Trust sector of DIAND. Such a tribunal would be 

composed of "three Band elders, or two Band elders and a qualified surveyor" (Stevenson 
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Kellogg Ernst & Whinney, 1988: 101). The 1988 report suggested appropriate changes to 

the Canada Lands Surveys Act that would be required to implement a tribunal. 

Significantly, as indicated by the proposed composition of a tribunal, the management 

consultants recognized that a viable tribunal must have elements of local First Nations and 

impartial professional authority. The social good that comes from resolving the 

uncertainty in ownership includes the obvious settlement of intra-family strife. Beyond 

this, benefits would also accrue to the Band Council in enhancing its ability to maintain 

correct ownership records of its members and in regulating and planning the use of reserve 

lands. 

Siksika Case Study 

The utility of existing measures within the Indian Act in enabling First Nations to 

function in and benefit from, a land market is consistent with the benefits of titling which 

were identified in the literature search. Section 38 of the Indian Act allows land within a 

reserve to be "designated" by a First Nation so that leasehold interests may be granted to 

non-Indians and the revenue returned to Indian moneys which are managed by DIAND. 

The intention of the Siksika Nation Government is precisely to deal DIAND out of the 

transaction both in terms of granting rights to non-Indians and in receiving revenue. What 

would appeal to the SNG in the model proposed by Hankinson (2001) is receiving revenue 

directly from tenants without having to apply to DIAND for transfers from the trust fund 

in which revenue from leased land is held 

The Siksika case study explored the environment within which land as a 

commodity provides inputs for business and, by extension, the role of land survey in 

providing legal descriptions for business agreements. There is a clear understanding of the 

nature of the information that land surveys can provide and the application of the legal 

function of surveys in enabling the creation of marketable units of land. 

Mnjikaning Case Study 

The Mnjikaning case study illustrated the fact that land management initiatives 

such as the long-range planning of land use are allied with land survey. The link between 

institutions is a sign of the common effort behind all activities involved with the 
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stewardship of land. The link has been expressly identified by Badiane (1997) between 

cadastral surveys, land registration, land use regulation, and a local authority's ability to 

levy taxes and provide services. To date, Mnjikaning F N have not enacted a by-law for 

the taxation of users of reserve lands; this is provided for under section 83 of the Indian 

Act. Of the twenty-seven by-laws enacted by the FN, five deal with zoning and two deal 

with land survey. The remainder deal with law and order, traffic, fire protection and health 

and safety issues (Stead, 2001). The power to make a by-law requiring the survey of 

allotments is exercisable only by those First Nations having delegated authority to deal 

with lands matters under section 60 of the Indian Act (Canada, 1996d: 3-9). 

In developing their strategy for land use planning, Mnjikaning's aim is to develop a 

land use plan which will ensure the long-term viability of their land base. Fundamental to 

this effort is inventorying the extent of land parcels and in maintaining uses within the 

carrying capacity of the reserve. 

Governance 

Based on the input gathered from interviews with First Nations Lands Managers, it 

is apparent that the incorporation of Native values regarding land and land management is 

seen as a necessary characteristic of workable systems. What was not clear from the 

interviews is the exact nature of these values, except to say that they incorporate a 

relationship with land that goes beyond its commodity value. The attention given to 

governance in this thesis was somewhat incidental to the main purpose of identifying the 

benefits attributable to only one component of a governance framework - surveys 

Among the obstacles to competent land management on reserves is the lack of 

capacity of Native governments. The current initiative by the Minister of DIAND to 

vigorously devolve much of the Department's responsibilities, for instance, has garnered 

the disapproval of First Nations who would stand to gain additional powers and 

responsibilities. Some view this initiative as a means of overwhelming the administrative 

abilities of First Nations and "an attempt to modernize Indian nations out of existence" 

(Calgary Herald, 2001). 
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The Harvard Project identified an association between an effective means of 

dispute resolution and economic success in business ventures on Indian Reservations in 

the United States. Undoubtedly, the issues surrounding governance and the requirements 

of leaders within Aboriginal governments in Canada are wider than land survey, 

registration and the management of property rights. What this exploration of issues 

surrounding the management of land has shown is that the health of supporting institutions 

needs to be addressed. 

Conclusions 

The aim of this thesis has not been to justify the necessity of land surveys on Indian 

Reserves. Rather, it has attempted to find evidence of indicators of the benefits to reserve 

residents. For reasons rooted in the first contacts between Natives and Europeans, 

surveying has never been a universally popular activity on Indian lands in Canada. 

Surveying is a means of establishing the connection between the spatial extent or 'what' of 

property and the systems which provide the recognition of that ownership and its 

management in relation to the rights of others. 

This thesis has used four avenues of inquiry; namely, the questionnaire study of 

Alberta Lands Managers, and the Nicola-Mameet, Siksika, and Mnjikaning case studies. 

In the Alberta baseline study, the indicator used was the usefulness of surveys in resolving 

land disputes: the responses affirmed that surveys are indeed valuable and accurate land 

description is valued. What was realized was the inappropriateness of broadly-conceived 

studies and the need for in-depth study in a specific locality. The Nicola-Mameet study 

highlighted a situation where the lack of research and determination of the physical extent 

of entitlement to land by survey resulted in uncertainty of ownership amongst a growing 

group of interest-holders. The Siksika and Mnjikaning studies indicated some of the 

benefits that would result from incorporating surveys into a comprehensive economic and 

physical development plan for a community. The benefits realized occur in social, legal, 

and economic spheres and the actual contribution of surveys are clearly understood by the 

officials interviewed. 
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Recognizing that the aim of much of the Canadian government's early Indian 

policy was to eradicate existing social relationships and traditional authority structures 

among Indians, more recent thought and discussion of government policy has included 

much wider points of view on the management of Indian affairs. The case studies have 

contributed to highlighting positive initiatives within the First Nation communities 

contacted and areas for improvement in land description and land surveying. 

The Royal Commission on Aboriginal Peoples has presented diverse views and 

recommendations for the betterment of life on Indian Reserves and the transfer of 

significant areas of responsibility to First Nations themselves. Among these are 

responsibilities for managing land, which is a suggestion that had been made by previous 

initiatives dating back to the government's White Paper (1969), the Penner Report 

(1983), Bi l l C-79 (1996), and the current Minister's initiative to devolve significant 

portions of Indian Act responsibilities to First Nations, under the proposed First Nations 

Governance Act (Canada, 200Id). 

Recommendations 

It is apparent from the interviews conducted that land surveys form only a small 

component of the land management system - and therefore of the governance system - in 

use by First Nations on Indian Reserves. Although surveys play a supporting part, in 

comparison to the regulation of membership, economic development and the like, their 

contribution is fundamental in terms of the social and legal benefits which they support. 

Beyond the immediate findings of this thesis, the following recommendations are offered 

in an effort to improve the practice of surveys on reserves. 

Chief among them is to increase local people's control of, and involvement in, 

surveys on Indian Reserves. As this thesis has focused only briefly on the content of what 

research subjects referred to as "traditional Native values," any recommendations 

pertaining to land and governance would suggest that systems operate in line with 

contemporary Native institutions. From this, it follows that two conditions must be 

satisfied: (i) that the characteristics and methods of such governance is necessarily 

specific to the culture of each community, as there may be distinctions from First Nation 
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to First Nation; and (ii) that Native people conduct the substantial part of the land 

management for First Nations. This latter condition is proposed as the best way to 

address the need for, and the exact nature and content of, Native management of surveys. 

The availability of surveys should be increased on Indian Reserves where they: (i) 

are perceived as being useful in resolving ambiguity in land-holdings; and (ii) where they 

are desired by the First Nation as part of their suite of land management techniques. 

These preferences should be elicited from Lands Managers and their Band Councils. It 

may occur that conventional ground surveys are not wanted, and that periodic orthophoto 

mapping of reserve land use provides sufficient information for the identification of parcel 

allocations, the estimation of tillable acreage, and other land management purposes. 

Where orthophotos are preferred, the scale should be large enough to enable the 

preparation of viable land descriptions to support land use agreements, where standards 

for legal descriptions allow. This would be useful in cases where remoteness of land use 

operations make a survey of the parcel cost-prohibitive. Land description standards 

should be amended where deemed appropriate to reflect First Nation preferences. 

Surveying efforts should be integrated with overall mapping, resource 

management, and land use planning activities undertaken in communities by First Nations 

themselves, or as conducted by DIAND regional or national offices. With the means 

available for integrating the various land-related themes of information in digital databases, 

full use should be made of geographic information systems to foster increased use of 

survey, mapping, and registration data. 

Based on consistent remarks from interview subjects, the access to surveys would 

also be improved by streamlining the processing of surveys by the Surveyor General's 

Office. At present, the securing of surveys and official plans prepared under section 29 of 

the Canada Lands Surveys Act is perceived as being hampered by inordinately long 

timeframes for approval, checking, and recording. 

Methods of survey should be modified to suit local concerns, while maintaining an 

acceptable level of risk in the Canada Lands Surveys System. If seen as contributing to 
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this end, the standards for surveys on Canada Lands should be amended to allow lower 

accuracy levels where warranted, or alternative forms of monumentation. 

Future Research 

Ways should be found to encourage Natives with an interest in land management 

to undertake training and qualification in land surveying. This may be done on an 

internship basis with the cooperation of the Surveyor General's Office and DIAND. 

Alternatively, on a pilot project basis, First Nation Lands Management staff should be 

trained to prepare registration plans from existing records and to perform rudimentary 

surveys on Indian Reserves. This latter suggestion depends on the establishment of 

standards for the use of time-saving technology such as Global Positioning System 

receivers and associated software that would provide First Nation technicians with a 

reliable means of determining the position of property corners. 

Through such a pilot project, conducted in several Indian Reserve communities 

across the country, it would be possible to monitor the costs, weaknesses, strengths, and 

detriments of surveys in general, of First Nation involvement in surveys in particular; and 

possible directions for innovation in the Canada Lands Surveys System. Such a project 

would serve the federal government's aims of devolution and of fostering self-government 

capacity in Native communities. The pilot project should be directed by a Steering 

Committee consisting of representatives from federal government agencies such as 

DIAND, Geomatics Canada, Canada Mortgage & Housing Corporation, a university or 

research institute, and land management organizations such as the National Aboriginal 

Land Managers' Association and their provincial counterparts. 

Lands research as a challenge 

Reflecting on the difficulty in researching in the area of First Nations lands within 

Indian Reserves, I acknowledge the hesitancy of many representatives whom I contacted 

with questions on land-holding, land surveys and conflicts over land. The need to keep 

confidential any information acquired in scholarly research is understandable. For 

instance, where a F N suspects that the poor state of land records within a F N Lands 
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Department was caused by misdeeds by the former Indian Agent, the F N may not want to 

release information on the effectiveness of surveys in resolving land disputes. 

While contacting a Band official to discuss land description and land survey 

matters within the land base managed by the Council may seem to be similar to making 

inquiries to a municipality on patented lands, both the official and the Council have more 

complex roles than their municipal counterparts. A researcher must recognize that a Band 

Council has a dual role as the grantor of land rights to individuals and as the seat of the 

Band's collective rights in reserve land. As such, a Band Council's interest in keeping 

lands matters confidential to ensure the integrity of their land-holding arrangement and 

aspirations is paramount. 

The problem from the well-intentioned researcher's perspective is that, given the 

amount of miscommunication that occurs between Aboriginal and mainstream sectors of 

Canadian society, not sharing experiences across this cultural divide is an opportunity for 

understanding foregone. The breakthrough in mainstream Canada's understanding of 

Aboriginal issues which was fostered with the release of the Penner Report (Canada, 

1983) would never have occurred in a climate of isolation. Yet, there is a healthy 

discourse about the way in which the Native land issues are played out on the public stage. 

The use of the word "nation," for instance, strikes some as an incendiary creation intended 

to do exactly the opposite: to stifle debate and foist a destructive anti-Canada agenda on 

the (Canadian) nation (Globe & Mail, 2001). However, to borrow the sentiment, if not 

the words, of former Chief Justice Lamer in his judgment on Delgamuukw v. British 

Columbia (1997), living together requires that we learn both on a person-to-person basis 

and as peoples who exchange the best of their traditions, practices, and aspirations. 
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Appendix 1 - Covering letter to research questionnaire to First 

N a t i o n s L a n d s M a n a g e r s 

UNIVERSITY OF CALGARY 

DEPARTMENT OF GEOMATICS ENGINEERING 

2500 University Drive N.W., Calgary, Alberta, CANADA T2N 1N4 

Telephone: (403) 220-5834 Fax: (403) 284-1980 

F A C S I M I L E T R A N S M I T T A L C O V E R S H E E T 

Da t e : 

F a x No.: 

To: 

C o m p a n y 

F r o m : Khaleel Khan, MSc Candidate, Cadastral Studies 

Number of Pages (including cover 

sheet) 

Dear [Lands Manager]: 

I am seeking the opinions of First Nations Lands Managers as part of my for 

my master's thesis. I am interested in h o w p e o p l e s o l v e l a n d - r e l a t e d 

p r o b l e m s w i t h i n t h e i r c o m m u n i t i e s ; this includes conflicts over the (1) 

o w n e r s h i p , (2) b o u n d a r i e s and (3) u s e o f l a n d . My main interest, 

however, is in the p r o c e s s e s that are used locally to address land problems 

-whether it be by reference to a Lands Manager, Chief & Council; formal or 

informal reference to Elders, Committees of Elders, Lands Committee, Land 

Use Committees; or whether there is a formal land or boundary conflict 

resolution process in place. My study attempts to describe and assess these 

processes against other functioning processes in Canada; to compare their 

effectiveness and to identify best practices. The questions in the attached 

questionnaire pertain only to lands with Indian Reserves; that is, not to the 

IR boundary and not to traditional lands or lands which are the subject of 

land claims. 

I am sending this questionnaire to all 43 First Nations in Alberta, in order to 

get an idea of the general views of land and land issues in various 

communities. The questionnaire has three parts. Part 1 asks about the 

characteristics of land use, land allotments and the types of land description 

used in each community. Part 2 asks about the causes of land conflicts and 

the need and appropriate means for resolving them. Part 3 looks briefly at 

the way in which land ig regarded in your community. 

In asking these questions, I am seeking your opinions as a professional 

Lands Manager and not as a representative of your First Nation (FN). The 
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information that you provide will be held in strictest confidence. Your 

responses will not be taken as FN policy and used to your detriment in any 

way. Please ensure that you receive the approval of your FN administration 

to participate in this study if it is required. In any event, I encourage you to 

explain the study to your colleagues in Council and to obtain their 

understanding. I understand that, given the structure of your FN's 

administration, the person answering this questionnaire may not hold the 

title "Lands Manager" but will have substantial training and responsibility for 

and involvement in lands matters. 

The questionnaire begins by asking about land use and the effectiveness of 

different means of land description. This is followed by questions about how 

land conflicts arise and are dealt with on reserve and, finally, several 

questions on the concepts of land within the community. The questionnaire 

includes multiple choice, ratings and open-ended direct questions, and 

requires no personal information from you or any residents of your 

community. 

The information that you provide will be treated in strictest confidence. 

Confidentiality and anonymity of all respondents is assured. All responses 

will be pooled and analysed, with no need for the identity of individual 

respondents. Only my supervisor, Dr. Brian Ballantyne, and I will have 

access to the responses. We will keep the names of respondents during the 

study only to contact you if we need clarification of you response. Completed 

responses will be stored in a secure location within the Department of 

Geomatics Engineering and, aside from presentation at one scholarly 

conference, no other use will be made of the data. I thank you in advance 

for spending a little time to complete the questionnaire. I assure you that 

my aim is to contribute to resolving what, I have come to appreciate, can be 

very difficult issues for First Nations governments. Please feel free to contact 

me. 

University policy requires that research participants give their consent to the 

terms of this study and, so, I ask that you read carefully and understand the 

terms of reference. If you choose to participate in the study, the completed 

questionnaire which you return to me by fax (at (403) 284-1980) will be 

treated as consent to these terms. If you have any questions concerning 

your rights as a possible participant in this research, please contact Mrs. 

Patricia Evans, Research Services Office, Room 602 Earth Sciences, 

telephone: (403)220-3782. Thank you, 

Khaleel Khan 

403-220-7106; 403-284-1980 fax; mkrkhan@ucalgary.ca 

PS: If your First Nation has a policy on how land conflicts are dealt with, I 

would appreciate your sending me a copy along with your completed 

questionnaire by fax. I would welcome your input whether the policy is 

mailto:mkrkhan@ucalgary.ca
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formal (i.e. written) or informal. Where the policy or practice is informal, I 

would appreciate your sending me a brief description of this on a separate 

sheet of paper by fax. Thank you, 

Khaleel Khan 

Note: This covering letter and the attached document is privileged and are 
intended for the addressee only. I f you have received these documents in 
e r r o r , kindly notify the sender and destroy your copy. Any party making 

unauthorized use of the contents of th i s t r a n s m i s s i o n exposes himself to 
legal a c t i o n . 
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A p p e n d i x 2 - Q u e s t i o n n a i r e t o F i r s t N a t i o n s L a n d s M a n a g e r s 

Questionnaire to First Nations Lands Managers 

Land Surveys on Indian Reserves (IRi 

I d e n t i f i c a t i o n 

First Nation community 

(IR): 

Name: 

Position & number of years 

held: 

FN 

Population: 

FN land management regime (please circle one): INDIAN ACT, 53-60 

AUTHORITY, Band CUSTOM 

Instructions: Please circle the letter or number which best represents your 

response. 

Note 

Please answer these questions in relation to the Indian Reserve lands of your 

community and not with respect to traditional lands or lands which are the 

subject of a land claim. The questions do not relate to the exterior boundary 

of the IR but, rather, to boundaries between owners within the reserve. 

Part 1 - Community, Land Use, Land description 

1. Is your community best classified as -

(a) rural? or 

(b) urban? 

(c) a mix of urban and rural 

2. Please note the types of land use on IR lands as a percentage of total 

IR lands. 

•farming •Residential •mining 

• oil&gas •Commercial •recreational 



• fishing • Industrial 

• Other (please specify) 

1 0 0 % 

• institutional 

TOTAL: 
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3. In allotting residential land to Band members, your Band Council -

(a) issues Certificates of Possession or 

(b) allots land at the pleasure of Band Council? o r 

(c) a combination of (a) and (b) 

(d) assigns land in some other way (please explain) 

4. Regarding land parcels within your IR lands, how clearly are the 

following types of parcels m a r k e d on the ground (i.e., physically defined by 

fences or other topographical features, or by survey posts)? 

> parcels granted by Certificate of Possession <poorly defined (1) (2) (3) 

(4) (5) clearly defined> 

(i.e., under the Indian Act) 

* parcels granted at the pleasure <pooriy defined (1) (2) (3) 

(4) (5) clearly defined> 

of Band Council 

5. Regarding land parcels within your IR lands, how reliable are the legal 

descriptions of parcels provided by, or included i n , the following types of 

documents? 

Band Council Resolutions 

reliable description> 

Registration Plans 

reliable description> 

Official CLSR plans 

reliable description> 

Location (Ticket) Sketches 

(4) (5) reliable description> 

<unreliable description (1) (2) (3) (4) (5) 

<unreliable description (1) (2) (3) (4) (5) 

<unreliable description (1) (2) (3) (4) (5) 

<unreliable description (1) (2) (3) 

P a r t 2 - c o n f l i c t s & d i s p u t e s 

6. The term 'conflict' refers to a substantial disagreement between users 

or owners of land. By substantial is meant that the issue is not resolved 

between the parties, and is serious enough that it comes before a local 
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authority such as an Elder, Band Administrator, Lands Manager or Band 

Council. 

How often do substantial conflicts arise, concerning parcels within your IR, in 

regard to the following? 

• title? # of conflicts/year 

• boundaries? # of conflicts/year 

• land use? # of conflicts/year 

7. In your community, what are the causes of conflicts over the 

following? 

ownership 

boundaries 

land use 

8. Are conflicts between individuals over boundaries of parcels within 

your IR a significant concern for the Band Lands Department? (yes) (no) 

9. Would an organization or committee which resolves land conflicts be 

beneficial to your community? (yes) (no) 

10. Please circle either (a) or (b) in completing the following statement. 

The majority of land conflicts is -

(a) between Band members over parcels which they own within the IR. or 

(b) between B a n d members a n d others such as resource users (e.g. 

agriculture, oil & gas industry) who are not Band members. 

11. On the following scale, please rate the level of ease or difficulty that 

you experience in resolving the three types of land conflicts. 

-Ownership <<<easy to resolve (1) (2) (3) (4) (5) difficult to resolve>>> 

- boundaries <«easy to resolve (1) (2) (3) (4) (5) difficult to resolve>» 

- land USe <<<easy to resolve (1) (2) (3) (4) (5) difficult to resolve>>> 
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1 2 . Who can best resolve the three types of conflict (i.e., ownership, 

boundary and land use)? For each 'agency' in the left-hand column below, 

mark an V under the type(s) of conflict which they are best suited to 

resolve. 

TYPE OF CONFLICT 

WHERE BEST 

RESOLVED? 

ownership 

conflicts 

boundary 

conflicts 

land use 

conflicts 

by INAC 

by Elders 

by professional 

land surveyors 

by Tribal 

agency 

by Band Lands 

Manager 

by Chief & 

Council 

P a r t 3 - L a n d V i e w s & V a l u e s 

Please rate your agreement or disagreement with the following statements 

on the scale provided. 

1 3 . Land is viewed simply as a commodity in this community. 

<<<disagree strongly (1) (2) (3) (4) (5) agree strongly>>> 

14. Land has a special cultural significance in this community beyond its 

material value. 

<<<disagree strongly (1) (2) (3) (4) (5) agree strongly>>> 

15. In our community, respect for the appropriate use of land is an 

important value. <<<disagree strongly (1) (2) (3) (4) (5) agree strongly»> 

16. In our community, it is important that land conflicts be resolved. 

<<<disagree strongly (1) (2) (3) (4) (5) agree strongly>>> 
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Appendix 3 

Social & Economic Benefits of Land Survey & Registration 

Questionnaire for First Nations Governments 

identification 

1. Your Name, 2. Affiliation (Band or Tribal Council), 3. Position 

4. How long in position?; 5. What is your involvement with the management of 

First Nations lands9 e.g. Lands? Economic Development? 

survey of First Nation lands 

6. Does the survey of land contribute to systems that support -

( ) economic benefits in your community/Tribal Council? 

In what way(s)? 

( ) social benefits in your community? In what way(s)? 

7. Please identify the aspects of a land survey system which you regard as providing 

benefits to your FN? Please explain. 

8. Are there any difficulties associated with the surveying of land in your FN0 Please 

explain. 

9. How could the system of land survey be improved to serve your FN better? Please 

explain. 

registration of First Nation lands 

10. Does the registration of interests in land contribute to systems that support -

( ) economic benefits in your community? In what way(s)? 

( ) social benefits in your community? In what way(s)? 

11. Please identify the aspects of a land registration system which you regard as 

providing benefits to your FN? Please explain.. 

12. Are there any difficulties associated with the registration of interests in your FN? 

Please explain. 

13. How could the system of land registration be improved to serve your FN better? 

Please explain. 

general 

14. Please describe a major project in your F N in which land survey and/or registration 

played an important role. 




