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ABSTRACT 

Privacy concerns have become very serious and important social and ethical 

issues. Attempts to address the issue have confounded business, government and 

individuals. Various governments around the world have passed privacy legislation, 

individuals and organizations individually have wrestled with the issue generally and 

with privacy legislation specifically, as have groups such as industry associations, 

Internet web seal developers and consumer advocates. However, these attempts are often 

misguided because the essence of privacy concerns and its history are poorly understood. 

This research seeks to discover this essence in context as a subject or problem that must 

be understood before solutions are devised and imposed. 

To this end, I explore, in-depth, an instance where conflicting definitions and 

interests surrounding privacy are highlighted. The specific conflict arose from a privacy 

audit conducted by the Privacy Commissioner of Alberta on the Alberta Motor Vehicle 

Registry (MVR) that sells personal information it collects from Albertans, when they 

register their motor vehicles. Using the lens of Actor-Network Theory, this research adds 

both content and context to the immediate conflict by recreating the threads of action that 

lead to the existing conflict, both the use of this personal data by the M V R that dates back 

to the 1940s and earlier, as well as the evolution of modern privacy legislation and 

privacy commissioners. 

In order to understand issues and practices surrounding privacy, I demonstrate, 

using actor-network theory, that understanding is made virtually impossible if analysis is 
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exclusively focuses on marked events (such as the privacy audit), as the event 

stands truncated from the underlying currents that lead to and continue after it. By re

examining the historical and network-related context, content and continuity, I suggest 

that the modern debate about privacy is too focused on recent and oftentimes singular 

causes and events and that presupposed causality and intentionality is misleading. 

As a consequence, this research raises questions about the often ahistorical study 

of management, organizations, government policy and information technology by raising 

serious questions about the practical understanding that can be derived from research that 

arbitrarily truncates the subject of study from the continuous forces that produced it. 
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Prelude 

Background, Motivation and Overview of this Research 

Background and Motivation 

Privacy is an important ideal in our society. However, various interests and 

competing goals, sometimes amongst those who espouse privacy, shift the focus and 

meaning of privacy, thereby weakening our focus on what privacy is and can be. 

This research is concerned with the competing meanings of privacy and how 

various groups have defined it, redefined it and highlighted or obscured it throughout a 

long history of public (political) and corporate/government (non-political) interests 

dialogue. I use the term "political" in its classic sense to be the forum in which the public 

has a say in governing affairs. At this point in time, the non-political appears to have 

won the day over the political because of a sustained, successful and decentralized 

campaign to marginalize the concept of privacy, to avoid meaningful public debate by 

appealing to uncertain arguments such as "historical practices". The result is the 

preservation of past practices and the increased use of data by non-political entities. This 

has occurred despite the occasional flare-up of political action by concerned citizens and, 

at times, the expressed uncertainty on the part of data users themselves. 

In this case, the non-political include law enforcement and a host of other 

corporate interests. The former argues that surveillance is needed to identify or deter 

criminal acts and to protect society from this type of behavior. To carry out this goal, it is 



2 

claimed that law enforcement agencies need greater powers of surveillance. These 

arguments have only increased with the suicide attacks in New York City, on September 

11, 2001. Within the space of six weeks the USA Patriot Act was written and passed 

which has increased the surveillance powers of law enforcement agencies (Olsen 2001). 

In Canada, Bi l l C-36, the federal Anti-Terrorism Act, a 171-page document with 146 

clauses, is being debated in the House of Parliament, also within 7 weeks of the incident. 

The bill includes new surveillance and arrest powers for law enforcement (Geist 2001). 

With regards to privacy, the Privacy Commissioner of Alberta has expressed concern that 

such legislation might become part of the fabric of Canadian society (Chander 2001). In 

Alberta the Government Services Minister is flouting the possibility of creating 

provincial "public security ID cards" with the suggestion that such cards include 

biometrie data such as fingerprints or DNA data. What appears to have started off earlier 

in the year as plans to upgrade the aging Motor Vehicle Registry system has mushroomed 

since Sept 11, 2001, into the development of a citizen ID card (Thomson 2001). A few 

days later the Premier of Alberta indicated that such a card would not be produced, but 

the incident shows how vague security concerns can be quickly translated into schemes 

that increase surveillance possibilities (Johnsrude 2001). 

Besides law enforcement, economic interests argue that the increased monitoring 

of individuals is necessary to provide better service, to increase the efficiency of 

processes and to increase the profitability for organizations while lowering costs for 

consumers. The law enforcement and economic arguments are not as separable as may 
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be implied, as they mingle in the notion that consumers are in need of protection or 

guidance. 

In order to attempt to realize these goals, individual privacy is often raised as an 

important goal and actively pursued by government and corporate groups through what 

often seems to be words alone. In practice, as this research will show, it receives little 

support. This has prompted one former privacy commissioner, from the province of 

British Columbia, to comment, "I find it tedious to be told, repeatedly by those practicing 

the systematic invasion of privacy how much they value privacy in their own lives" 

(Flaherty 1997, p. 171). 

A former federal privacy commissioner commented, "One rueful observation: In 

ten years, I have yet to meet one person, in public or private life, who has not professed 

great belief in the right to privacy. But I have witnessed some of these same persons 

engaged in activities utterly destructive of that right" (Privacy Commissioner of Canada 

1999-2000, p. 47-48). 

And, finally, the Ombudsman's Office in Manitoba. "I cannot tell you how many 

times I have been told, in one form or another, that "I don't think the privacy laws were 

intended to interfere with the efficiency or competitiveness of our operation". There is 

really only one response to this rhetorical flourish, and it is: 'You are correct. They are 

meant to protect the privacy of people'" (Bowar 2000, p. 12-13). 

These are recent examples of how little consideration privacy has in the face of 
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non-political interests, as it is often seen as an impediment to more important things such 

as sharing data for commercial purposes. 

As part of a summer research project, a few years ago, I sought insights into the 

world of data users, through interviewing and readings. At its completion, no clear 

picture had emerged. Instead the world of data users appeared to be highly fractured and 

uncertain. It was as though data users only really understand their actual local use of data 

but nevertheless appeared to act in conceit with other date users. Given the sustained 

patterns of data use, it seemed to be odd that if data users are not a collective, how can 

they appear to present a united front? How can something so fractured be so successful 

in dominating privacy interests? 

This raises a number of questions. How is it that data providers (individuals in 

the political) are largely excluded in having a say? How is it that the widespread practice 

of personal data usage can be accomplished by what appeared to be a small and dispersed 

group of non-coordinated data users? These questions led to a search for a theoretical 

lens that could assist in understanding and explaining this observation. This theoretical 

lens is discussed in Chapter 1 and draws heavily upon the work of Bruno Latour. 

This research is motivated by a general perception that privacy is important to our 

mental health and quality of life. A number of writings have articulated the importance 

of privacy along similar lines, arguing that it is necessary for the development of the 

social (Finestone 1997) (Schwartz 1968) (Introna 1997). In the later article, Introna 
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argued that if the important role of privacy was seriously articulated and considered then 

it would become more difficult to view it as being expendable. 

"If we were to understand that privacy creates the clearing from which 
autonomy, trust and accountability can emerge, then privacy would become part of 
the design agenda and not some annoying 'nice to have' liberal value that may or may 
not be looked at in a later stages" (Introna 1997, p. 274). 

Others have similarly argued that privacy is often relegated to the sidelines as a 

final consideration when other more important interests are met (Davies 1997, p. 149). 

While Introna's argument was compelling, it was unclear to me how this 

articulation of the value of privacy in non-measurable concepts could seriously alter the 

current direction towards increased data sharing and surveillance. Further, by focusing 

attention on substantiating privacy, he seemed to be shifting the focus away from the 

largely invisible non-political. This raised some questions. How is it that the non-

political actors remain hidden from view? How is it that we have come to accept their 

invisibility? Where are the data providers and the political? How is this domination 

possible when there are so few of these separated non-political actors? 

It seems that these basic questions are important in understanding the historical 

trajectory privacy debates have taken over the past decades and why privacy has been 

systematically eroded, and to understand how the actions and words of other interests has 

managed to hold the foreground while hiding their identity and interests in the 

background. There seems to be an increased hunger for information with little offered as 

to why it is necessary. 
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Shils articulated this hunger for information for unspecified purposes, thirty-five 

years ago. 

"Nonetheless, even though one grants that the common good cannot be 
realized in a society consisting only of private entities and that the common good 
requires some restrictions on the right to privacy, one is also impressed that many 
justifications in terms of the common good in very many instances of intrusion into 
privacy are mendacious in the extreme. A great deal of the intrusion into personal 
privacy is not only a moral affront to human dignity, it is also quite useless and 
unnecessary from any serious standpoint. Much of it is unnecessary to effective 
government, efficient administration, national security, the progress of knowledge, or 
industrial productivity. Much of it is frivolous self-indulgence of the professionals of 
intrusion" (Shils 1966, p. 306). 

By "professions of intrusions" Shils means university-trained researchers who, 

trained in the techniques of intrusion, seek their own legitimation in applying those skills 

in government and other sectors. This intrusiveness of their work in the case of 

government is 

"... all conceived with innocent intentions, as if it were both necessary and 
just that each member of society should be exhaustively known by the government. 
They have no particular or immediate use for these computer "dossiers". They just 
think it is a "good idea" to have them - so far have they strayed from respect for 
privacy" (Shils 1966, p. 268). 

Thus, the research question became, how it is that the non-political is able to 

bypass the political to increase data sharing and surveillance? Do the justifications used 

possess the substance that they appear to be have been granted? 

This research takes a specific example where privacy interests are pushed aside by 

'other interests' in order to uphold and extend data sharing practices. This study explores 

the sale of personal information provided to the government, by individuals, in the 
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province of Alberta, in Canada (hereafter referred to as "Albertans"), when they register 

their motor vehicles. Albertans are required to provide this information to the 

government in order to register their motor vehicles and acquire a driver's license. This 

personal information includes their name, address, gender, weight, eye and hair colour. 

This case provides an interesting example of the general case as it also involves a 

quasi-governmental individual, established by the government to supposedly enforce 

privacy, called a privacy commissioner. This commissioner turns out to be a key player in 

exposing this usage of personal information. It is the convergence of the Motor Vehicle 

Registry (MVR) and the Office of the Privacy Commissioner (OIPC) that provides a 

window for this research by revealing what had previously been obscured underlying 

tensions. 

Overview of the Research 

The organization of this dissertation deserves a brief word. First, the organization 

deviates from the usual structure of introduction, literature review, method, data, analysis 

and conclusions. The philosophical lens used in this research is a lens that may not be 

familiar to the reader. To enable the reader to make sense of the source and logic of the 

questions pursued by this research requires that the philosophy underlying this lens be 

clearly articulated at the beginning. This philosophical articulation leads naturally to a 

discussion of methodology at this stage, rather than having it discussed separately. In 

setting the stage, this articulation makes problematic the notion that data and its analysis 

can be pulled from its surroundings and studied separately as though one were a scientist 



8 

in a laboratory. Many threads are followed in this dissertation and they are presented and 

discussed throughout and brought together in the final chapter. There is organization 

and structure to this dissertation; the reader is only encouraged to let it emerge on its own 

terms. 

Secondly, the organization of the main body of the case reflects the unfolding of 

the discovery of the subject, its complexities and intricacies as well as the tracing of 

related threads through time and space. Particular emphasis was placed on parallels and 

translations that occurred and the various trajectories of events that stemmed from both 

the deliberate and unintended actions of human actants as well as the role of computer 

technology. The reader is once again encouraged to let this rather complex story emerge 

on its own terms. This research takes a constructivist view and that is the subject of 

Chapter 1. Chapter 2 identifies the specific case example and sets the stage for the 

content and context of the general questions posed above. 

Chapter 3 explores the history of the OIPC in order to identify important context 

and content shaping its specific role and position in this microcosm. Chapters 4, 5, and 6 

do the same thing with the MVR. Chapter 7 synthesizes the findings of the previous 

chapters and discusses both the specific case and offers more general comments based on 

the findings of this research and observed patterns elsewhere. It also offers suggestions 

for future research. 
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Final Comments - Contributions to the Field of MIS 

It is my contention that three critical areas of MIS research are addressed by this 

research. First, that MIS as a field limits itself all too often to information systems within 

organizations without considering information systems across organizations and the 

broader impacts of other influences on organizations. There are notable exceptions to 

this general observation (Kling 1978) (Kling and Iacono 1988) (Kling 1991a) (Winner 

1996) (Postman 1992) (Laudon 1986) (Feenberg 1991). Not all of these individuals 

would be considered to be within the field of MIS and this is regrettable. It seems to me 

that this containment of the field ignores external influences that may motivate an 

organization's interests and expectations of information technology and the potential 

undue influence of technology vendors, the effect of images created of computer 

technology and of management fads on organizations. There are exceptions to this but 

they are all too rare (Prasad 1993). It also ignores the impact of organizational actions on 

others outside the organization. 

The second critical contribution is the application of a broader lens than is typical 

in MIS research. I believe that MIS research is largely ahistorical which has had the 

effect of truncating the immediate subject from the stream that produced it. The use of 

ANT in this research will hopefully provide insight into how a different view can be 

taken with a broader lens than is normally applied in the field and show how the addition 

of the past changes our understanding of the present. The absence of historical analysis 

in MIS studies has been noted with concerns raised that the absence of an understanding 
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of the historical trajectory of events leading to the present may lead to a 

misunderstanding of the present (Mason and others, p. 310-311). This raises important 

issues for the field of MIS because if our understanding changes so should our suggested 

actions. 

The third critical area addressed by this research is privacy and ethics. The 

ethical implications of information systems on personal privacy cannot be ignored. I 

have only been able to find one instance of empirical research that studied the practices 

and attitudes of data usage in practice and it was insightful for the different voices that 

existed within those organizations (Smith 1993). Hine and Eve did some work on 

shoppers' attitudes toward privacy in very specific situations, but this research did not 

address data users (Hine and Eve 1998). There are theoretical papers that have attempted 

to understand the need for privacy, its constitution and its complexity, but most are 

without specific references to data users as a group (Introna 1994) (Davies 1997) (Raab 

and Bennett) 1998) (Nissenbaum 1999). Academic studies of data users, the 

technologies they employ and how they function, are almost non-existent. This research 

is a step towards rectifying this absence. 
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Chapter 1 : The Theoretical Lens 

The Actor-Network Perspective 

This chapter describes the theoretical lens employed in this research, Actor-

Network theory (ANT). This constructivist perspective assumes that today's reality is an 

incidental and accidental by-product of diverse actions from multiple actors and groups 

taken in the past that have come together in a particular configuration to form the present. 

This perspective has been developed largely by Bruno Latour in conjunction with 

Michel Callón and others whose work has focused on the sociology of scientific 

knowledge (SSK) (Ward 1994, p. 3) and the social study of technology (SST) (Woolgar 

1991). This association of Latour's with SSK and SST has not been without controversy 

as ANT has developed over the last couple of decades. Certain early advocates of his 

work, in these various schools of thought, have expressed feelings of betrayal with the 

direction ANT has taken (Bloor 1999) (Collins and Yearly 1992) (de Vries 1995). The 

essence of these disputes centres on the definition of "interests" (Latour 1988a, p. 260) 

and the role of non-humans (e.g. technologies) in the construction of reality. 

Despite these differences, Latour's work shares the critical focus of SST and SSK 

by exploring the constructed nature of knowledge and understanding and seeks to explain 

the dominance of certain knowledge claims over others. Latour's work also shares some 

features of the work of Michel Foucault and Friederich Nietzsche before him with respect 

to the construction of truth. "For Nietzsche, truth is not a fixed state that can be 

apprehended and spoken by a pure rationality, but a sociopolitical, rhetorical 
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and, hence, variable creation" (Ward 1994, p. 75-76). Latour credits Foucault with 

suggesting how, through the use of tables and categories, we have shifted to seeing the 

world through representations in the form of tables that are used to create classifications 

of people and things, thereby creating differences among them (Latour 1990, p. 31, 37). 

Latour's specific goals in developing ANT has been to challenge the perception 

that science is free of politics; that science is entirely based on objective natural laws of 

science unencumbered by politics. His work, like Foucault's and Serres', examines the 

last vestige of human activity unchallenged by social theory; science itself. In his view, 

this form of science has come to dominate politics such that the necessarily slow process 

of building consensus among the populace has been usurped by hegemony of coercive 

reason and rationality that has displaced critical participation by the populace. He states 

that, 

"Natural laws and indisputable demonstrations now make for a rationally 
founded politics. The conditions of felicity for the slow creation of a consensus in the 
harsh conditions of the agora disappeared underground" (Latour 1999c, p. 263).1 

It is Latour's view that this type of science does not exist, in practice, yet the 

perception that it does has enabled groups to usurp the political process. For Latour, 

politics "Speaks in real time, in real life, and in full scale about things that no one knows 

for sure and that affect everyone" (Latour 1999c, p. 241). He further argues that this 
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form of science, with the claim to having arrived at truth through reasoned non-political 

science, has come to "Replace political life with the iron laws of science - and economics 

at that!" (Latour 1999c, p. 264). 

Latour is not anti-science. He is, though, against a form of science that he feels 

does not exist, a form of science that scientists do not in real life practice. Thus, his two-

pronged attack is to free politics from a science that claims it is free of politics and to free 

science from the political interests that say that their science is politically neutral. Both 

of these constructions must be challenged to restore politics to the populace and the 

practice of science to its practitioners. 

Latour's more implicit critique has a remarkable similarity with Ulrich Beck's 

explicit critique. Beck argues that the sub-political has taken on a coercive role in 

shaping society in the name of progress, bypassing political influence entirely in the 

name of progress. "Subpoliticai innovation institutionalized as "progress" remains under 

the jurisdiction of business, science and technology, for whom democratic procedures are 

invalid" (Beck 1992, p. 14). He further comments, 

"The structuring of the future is taking place indirectly and unrecognizably in 
research laboratories and executive suites, not in the parliament or in political parties. 
.... Research laboratories and plant management in the future oriented industries have 
become 'revolutionary cells' under the cloak of normality. Here the structures of a 

Agora is the marketplace in Athens, used for popular meetings or any similar place of assembly in ancient 
Greece or the meeting itself. Collins English Dictionary, 1991. 
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new society are being implemented with regard to the ultimate goals of progress, 
outside of the parliamentary system, not in opposition to it, but simply by ignoring it" 
(Beck 1992, p. 223). 

Latour raises similar comments in observing that scientists, while working in 

laboratories travel "... by some magic to other places, legislating as though they were at 

home" (Latour 1988a, p. 226). Thus, both authors see the political as having lost its 

ability to shape events, Beck through the sub-political and Latour through the political 

influence of science masking as apolitical, including the field of economics. 

Latour also shares with Foucault and Nietzsche a view of history that seeks not to 

explain the present by tracing events backwards to the past, but rather tracing the creation 

of the present through the diverse past actions and unintended trajectories that led to its 

current configuration. For Foucault this involved a concern with the "history of the 

present" (Kendall and Wickham 1999, p. 29). 

Latour has been heavily influenced by the work of Michel Serres.2 Serres was at 

one time, a student of Foucault and later a colleague (Serres and Latour 1995,1990 

English, p. 36). Serres eschews an evolutionary view of the present based on notions of 

"breaks" and "revolutions" that set the present apart from the past. For Serres an 

understanding of the present based on such notions hides the existence of the past in the 

present. 

References to Serres, in Latour's work, appear in some of his earliest writings (Latour 1980). 
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"Indeed, a certain number of contemporary actions, behaviors, or thought 
repeat, almost without change, extremely archaic modes of thought or behavior. We 
are ancient in most of our actions and thoughts. This history of schisms or 
revolutions, which is more repetitive than any other, creates a screen that is so opaque 
and dark that we don't even see our veritable archaisms" (Serres and Latour 1995, 
1990 English, p. 138). 

Examining modernity as something separate from the past, Serres comments, 

"The ensemble [things considered contemporary] is only contemporary by assemblage, 

by its design, its finish, sometimes only by the slickness of the advertising surrounding it" 

(Serres and Latour 1995, 1990 English, p. 45). Latour has also challenged modernity as a 

term and notion with little meaning (Latour 1993b). The problems of divides between 

the past and the present will be discussed later under the headings of Divides and History. 

Serres was heavily influenced by the violence of the atomic bomb dropped on 

Hiroshima and the ability of scholars to carry on as usual. This created for Serres a 

"rupture with epistemology" that illustrated that science as apolitical was dangerously out 

of control (Latour 1987a, p. 92). 

" A l l of these eminent gentlemen [Bachelard, Canguilhen and philosophers 
attempting to be moral commentators above it all] are deaf to the noise made by the 
atomic bomb; they go on as if physics was business as usual; as if the emergence of 
the thanatocracy- his word for the black triad made by scientists, politicians and 
industrialists- had not reshuffled forever the relations between society and the 
sciences" (Latour 1987a, p. 92). 

On this "rupture" Serres comments, in a conversation with Latour, 

"As far as I can tell, you are trying as I am, to construct a philosophy that is 
compatible with this new world. Not in order to imitate it, nor to justify it, but in 
order to understand it, and, desperately, perhaps, to know how - to be able - to direct 
its course. For the first time in history we think it really depends on us" (Serres and 
Latour 1995, 1990 English, p. 114). 
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Thus, both Latour and Serres are seeking to find a philosophy that is compatible 

with the lived world and not as an understanding that exists independent of it. Serres sees 

the thanatocracy (the triad between scientists, politicians and industrialists) and especially 

science, as dangerous, something capable of fueling violence. The claim or perception of 

science being completely objective is problematic for Serres, given the atomic bomb. He 

comments that, "The best contemporary myth is the idea of a science purged of all 

myths" (Serres and Latour 1995, 1990 English, p. 128). 

For Serres, "Science finds itself in a dominant position, at the top of the heap, as 

we say, single-handedly preparing the future and in a position to occupy more and more 

territory. Powerful and isolated, it runs - or could make others run - grave risks. Why? 

Because it knows nothing about culture" (Serres and Latour 1995, 1990 English, p. 86). 

He then comments, "Henceforth we are in danger because culture, whose job it was to 

slowly direct these archaisms, risks being destroyed by science stripped of this function" 

(Serres and Latour 1995, 1990 English, p. 97,128). Here we can see the common ground 

shared by Serres, Latour and Beck. That is, the fear of experts operating outside of their 

realm of expertise and in the process altering society without society's participation. 

There is an activism and moral element to Serres' outlook that is not always 

evident in Latour's work, according to critics of ANT research (Winner 1993) (Collins 

and Yearly 1992; Kling 1991b). These criticisms have at least some surface validity. 

Work done with ANT does not generally extend to activism. But Latour does suggest the 

possibility for such activism. 
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"Our domain will eventually be judged by its capacity to invent a technical 
and scientific democracy by showing how the relation between the représentant and 
the represented can be altered.... This in turn requires the ability to get out of 
academic circles and to tie our work to the many current struggles to resist being 
known, explained, studied, mobilized or represented" (Latour 1988a, p. 175). 

This and the fact that the purpose of his research is to recreate space for the 

populace in politics and free the practice of science from its "political kidnapping" are 

acts based on values and beliefs. 

Perhaps this lack of activism is not considered an essential or desirable part of 

academic work. Foucault has been similarly criticized for not being explicit enough in 

his activism. He responds, though, that 

"I try instead to pose problems, to make them active, to display them is such a 
complexity that they can silence the prophets and lawgivers, all those who speak for 
others or to others. In this way it will be possible for the complexity of the problem 
to appear in its connection with people's lives; and, consequently, through concrete 
questions, difficult cases, movements of rebellion, reflections, and testimonies, the 
legitimacy of a common creative action can also appear" (Faubion 1994 p. 288). 

Foucault wants to open up possibilities by revealing how practice comes to 

function and in the process do away with spokespersons, himself included (Faubion 1994, 

p. 289). He adds, "It is important to say how a certain regime functions, what it consists 

in, and to prevent a whole series of manipulations and mystifications. But the choice has 

to be made by people themselves" (Faubion 1994, p. 294). 

This is the value stance taken in this research as well, as indicated in the 

Introduction. There are possibilities but what is really required is work that opens up 

these possibilities, that de-mystifies what is reified. This is necessary before action is 
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possible. This chapter will describe the nature of that work and why that work must be 

done first. 

With this as an overview of Latour's intellectual background, the underpinnings 

of his philosophy will be discussed. 

Philosophical Underpinnings of ANT 

This discussion is broken into two sections. Section 1 describes the ontological 

foundations of ANT and its key component, black boxes. Black boxes are the 

unquestioned givens or assumptions on which subsequent actions or claims to truth are 

based. The second part, Section 2, articulates how black boxes are created and 

maintained. 

Section 1 : The Nature of Reality 

Ontology 

The principle focus of Latour is on how ontological status is attained, in practice. 

The basic premise of this perspective is that reality is a construction, that ontological 

status is acquired through a web of past actions. Once that status is achieved, the 

preceding actions leading to its construction fade from view and they are no longer 

visible. Once ontological status has been attained, reality or truth appears to exist in its 

own right and by itself, as though it were logical and inevitable. This constructed truth 
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appears to newcomers and outsiders as a black box, an unquestioned given or 

assumption.3 

The ontological status of reality is achieved through a socio-political construction 

and this is considered to be an accomplishment worthy of investigation, based on the core 

assumption that reality could have been otherwise. Other truths and black boxes were, at 

one time, possible. 

This raises the question: Is anything real? The answer is, of course, yes. The fact 

that reality is constructed does not make it any less real. If a version of reality remains 

unquestioned, then it is real. The question is not whether reality exists, but how it came 

to be configured this way? 

This may appear to open the possibility that everything is relative and equally 

likely to occur. From the Latourian perspective, however, this extreme relativism ignores 

the strength and pervasiveness of what he calls "black boxes" (Ward 1994, p. 84). Latour 

prefers the term relationalism versus relativism, as nothing exists by itself; the ontology 

of a thing exists in relation to other things (Latour 1993b, p. 113-114). This, of course, 

opens up another potential question. If reality is a construction then should everything be 

questioned? 

3 The discussion of black boxes will be deferred for the moment and will be discussed in depth in the Black 
Boxes section, which follows this brief discussion on ontology. 
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The answer is itself a question. Why? In many areas of life the questioning of 

reality would be a pointless exercise. If we were to question and problematize everything 

that we perceive to be real, we would be completely immobilized. We could not function 

if we did not accept a certain degree of unquestioned reality. The fact that it is 

constructed is irrelevant. It works and it serves a function, for better or worse.4 This is 

because some common understanding is necessary in order to function as a group or 

collective. For example, common knowledge about the weather, rules of the road for 

driving, familial relationships, duties to others in terms of laws and moral behavior are all 

things that allow us to function collectively. Whether they should be investigated or not 

depends on the interests of the potential researcher. 

There is a related question. Is reality ever firmly established? There is nothing 

irrevocable about these realities. Reality is subject to change. Latour uses the term 

"variable ontologies" to describe the different degrees of acquired status for reality and 

truth (Latour 1992a, p. 286; Latour 1993b, p. 86-90). While he describes the process of 

the sedimentation of reality and the achievement of ontological status, the process that 

created the black box is open to going the other way. What truths might be challenged 

and the success of the challenges is dependant on actions taken. There is nothing about 

this stance that implies endless oscillation or chaos. It merely reflects the belief that the 

4 The question "Function for whom?" will be deferred until the Methodology section of this chapter. For 
the time being the question will be recognized and the discussion will be deferred until the other 
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ontological status of reality is conditionally arrived at and can therefore change.5 Al l 

truths, given enough time and effort, could and will change. 

Truths can be viewed as operating assumptions or paradigms. Every generation 

of school children seem to be educated according to different paradigms - new math 

versus old math, phonic spelling versus spelling through rule learning. Similarly, 

organizational management appears to alter its paradigms in often-short periods of time -

scientific management, human resources management and total quality management, for 

example. In matters of science (Kuhn 1970) and economics theories (Yonay 1994), 

practices change according to dominant truth claims. Medical and biological truths 

change over time (Latour 1988a). Beliefs underlying the role and purpose of penal 

systems have changed over time (Foucault 1977). 

The critical question posed by this perspective is how the dominance of one 

particular understanding of reality was accomplished. The dominance of a truth claim is 

just that, an accomplishment. The Latourian perspective takes the position that 

unquestioned reality exists as 'black boxes', bundled efforts and ideas that are no longer 

visible, having been sealed within closed black boxes.6 

components of this perspective have been articulated and brought together in this section of the chapter. 
5 A detailed discussion on change will be deferred to the section on the Construction of Truth. The process 
of creating truth is analogous to the process of changing truths. 
6 The actual construction of these boxes and the invisibility of the contents will be discussed in more depth 
in the Construction of Truth section of this chapter. 
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Black Boxes 

It is perhaps easiest to describe a black box by examining the situation before one 

exists. Where a black box does not yet exist, differing opinions flourish. No specific 

claims to truth or reality have achieved dominance over another and there is an active 

competition for truth claims. The nature of reality or truth is, at this stage, an open 

question. 

A closed controversy, on the other hand, is one where the detailed underpinnings 

of an established truth are no longer visible. The truth exists in its own right and the 

process through which its ontological status was attained faded into the background. 

Contained in the black box are all of the now no longer examined elements that were 

brought forward to close the controversy. 

A black box serves as a convenient steppingstone or building block for others. 

The black box serves as the least cost option for those wishing to join, because a network 

exists to support it. It can be used to build newer black boxes, using it as a foundation. 

Others wishing to move into this dominant network must learn and practice with this 

black box.7 Understanding and using the black box becomes an obligatory point of 

passage for those that follow if they are to be on the side of truth (Latour 1988a, p. 44; 

Latour 1993a, p. 17). Those that do not work with them are seen as being less credible 

Networks will be explored in more depth shortly 
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(Latour 1987b, p. 182). As long as a new claim or truth can be linked successfully to 

what has already been tied together, then these subsequent claims to truth and validity are 

better able to survive and be accepted.8 

To a certain degree black boxes are necessary. We could not extend our 

development as a collective if every time something was attempted, its foundations had to 

be reconsidered. The automobile that we drive contains numerous black boxes and we 

rely on them without questioning them or understanding them. As long as they are 

working, we are quite content to ignore them. As long as they operate as expected, which 

is itself a construction, we are content to think of the entire package as one large black 

box. 

Complex social behaviors also rely on black boxes. Arguments in a modern 

courtroom rely on premises of acceptable behavior, not only in expected behavior of the 

citizenry, but in expected behavior within the courtroom itself, the lawyers and judges. 

Without these prior expectations, whose origins may be unclear, the modern courtroom 

could not function. If it were necessary to recreate the basis of this expected behavior 

each and every time a dispute arose, the process of dispute resolution would be very 

different. 

Creating truth will be discussed in the section The Construction and Maintenance of Truth in section 2 of 
this part of the chapter. For the moment, the discussion is restricted to the role of black boxes in granting 
ontological status to a particular truth. 
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This leads to the question, "If black boxes are so basic and so essential, what 

makes them interesting?" The answer is tied into the earlier discussion on ontology. 

Starting from the fundamental position that reality is constructed, it follows that it could 

have been otherwise. Some truths win over others and our acceptance of a dominant 

claim acts as current and future constraints on our actions. Where many possibilities may 

have existed in a symmetrical relationship, the closure of a black box is an asymmetrical 

outcome. 

If we accept the contentiousness of reality, its construction becomes interesting. 

If it could have been otherwise, why wasn't it so? How did things come to be the way 

that they are? It is in areas where the result appears to be incomprehensible, yet both 

solid and unassailable, that the process of the construction and closure of black boxes 

becomes instructive. As a heuristic device, the concept of closed black boxes opens up 

the possibility of reverse engineering through re-opening them and recreating the process 

of assemblage. This perspective provides a device whereby the contents can be 

investigated and revealed. 

This leads to two important considerations. First is the question of 

incomprehensibility. To whom is it incomprehensible? This is directly tied into the 

second consideration, which is what is the purpose of recreating the process of 

construction? 

Essentially, the incomprehensibility is determined by a person (e.g. a researcher) 
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who feels that there is moral value in re-opening the question for the purpose of shedding 

light on what has become invisible. For this research, the continual dominance of 'other 

interests' is a source of considerable concern, not just for the instances in which this 

occurs, but the potential long-term consequences of its continuance. 

Yet, given that black boxes are the consequence of constructions, this appearance 

of formidability may grant it a substance that it has not earned. Since reality is a product, 

the result of a construction, then the outcome may have acquired ontological status 

merely through its emergent and even accidental production. Understanding the 

historical processes involved in its production may help us to see the issues and 

alternative paths that could have been taken. 

First, though, the constructions must be understood on their own terms. Once this 

is accomplished the possibilities open up for evaluation and critique. Latour and those 

using ANT generally have been criticized for the lack of critique and value judgments in 

their work (Collins and Yearly 1992; Kling 1991b; Winner 1993). According to Latour, 

the central problem is that the place for value judgments must come afterward the subject 

is known and not beforehand. "Refusing to explain the closure of a controversy by its 

consequences does not mean that we are indifferent to the possibility of judgment, but 

only that we refuse to accept judgments that transcend the situation" (Latour 1991, p. 

131). 
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Section 2: Critical Components of ANT 

This section describes the critical components of ANT, including the concept of 

action, action in conjunction with others through networks and associations, and the 

fallacy of divides and notions of history as they relate to this perspective and this 

research. 

Action, Actants, Interactions, Networks and Spokespersons 

According to ANT, reality is not 'out there' awaiting its discovery. Instead, 

meaning is defined in relationship to other things, in interaction with these other things. 

To create black boxes, facts that stand by themselves, there must be collective action. 

The semiotic term of actant is used instead of the more traditional term of actor for 

reasons that will be articulated shortly. An actant is something or someone who either 

acts, forces others to act or can be enlisted into action (Latour 1992b, p. 256; Latour 

1993a, p. 6). 

No single actant can produce a black box. It is only through others that truth 

claims can be extended to the extent that they come to supersede other truth claims. This 

is only possible through the efforts of a larger collective of actants. These larger 

collectives are referred to as networks. 

Networks are comprised of actants that are linked through action and who operate 

with some sense of related purpose. The term network and the notion of commonality 

and related purpose are important. They will be discussed separately below. 
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Other terms for networks, such as associations and rhyzomes have been used to 

avoid the potential image of something fixed or permanent, such as a computer network 

(Latour 1996, p. 299, 303). The term network will continue to be used here, but it is to be 

seen as something that is changeable and reconfigurable because of its dependence on 

actants. The lines of a network connect local actants. The existence of these 

connections is dependent on the willingness of the "nodes", or local actants, to be 

connected, or the ability of distant others to infer such connections without objection 

from the local nodes. 

The notion of commonality suggests common "interests" that link nodes of a 

network. The focus on the word "interests" is potentially misleading if interpreted as an 

active conspiracy to power. Actants at a node, or actants at different nodes connected 

through a network, can be seen to be acting in some degree of concert. That is a given. 

There would be no concept of concerted action or even a network otherwise. But, 

attributing a common unifying interest to their efforts is only possible after action has 

taken place and is retrospectively determined. This concerted appearance after the fact is 

the result of action, not its cause (Latour 1987b, p. 115; Latour 1988a, p. 296; Latour 

1990, p. 55-56). In action and in the act of construction, motivations for action are 

complex, diverse and difficult to determine. 

There is something holding the nodes together to be sure, but the looseness of 

association remains. One group associating with another group will, in the process of 

association and action, create something else. Latour describes the process as being one 
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of substituting purity for scale. In order to increase the scale of a network among usually 

diverse interests (the number of local nodes appearing to act in alignment), there must be 

a translation (substitution) of interests. The larger the association the more that interests 

and meanings for the association had to undergo substitution or translation in order to 

create the larger association (Latour 1991, p. 106; Latour 1992b, p. 250-251). 

Through the act of association, the purpose unifying the association becomes a 

compromise of assorted purposes and definitions. A translation of interests occurs. This 

translation has been referred to as displacement, drift, invention and mediation (Latour 

1993a, p. 5; Latour 1999c, p. 179). Thus, commonality refers to the logic and 

significance of the actions of the actants themselves, not to any purity of interests. This 

runs counter to the traditional Anglo-Saxon focus on 'intent' and 'interest' (Bowker and 

Latour 1987, p. 728-729). By retroactively ascribing a common interest or motive to 

prior actions one imposes meaning based on the consequence of those actions, not their 

cause. That is, this label is not what drove the actants to act. It is merely a way of 

describing in a few words what appears to have already happened. 

To understand what actually happened, one must not impute interests to the 

actants that they have not articulated. Latour comments, for example, on the fallacy of 

using capitalism as a single motivator. "The heterogeneous association of many elements 

(which was supposed to be explained) is precisely what in the end, gives strength to this 

capitalism, which was supposed to offer an explanation" (Latour 1988b, p. 162). 

Capitalism, if it is anything, is the consequence, not the cause of associations. The ability 
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of the heterogeneous association to produce this apparent result is what is to be 

explained. The explanation of capitalism as a cause may seem to fit the consequence, but 

capitalism itself is not the motivator or producer of this consequence. Actants must 

continually enact it for their own reasons. 

This understanding of the constitution of networks, as a loose association of 

linked actants, reinforces the temporary nature of networks and alliances created through 

associations. The degree of permanence and apparent solidity is wholly dependent on the 

appearance of continued alignment. Should nodes of the association disassociate 

themselves from that particular alignment, through their actions, the constitution of the 

alignment will change and perhaps even collapse entirely. 

Finally, networks or associations create the impression of size, scale and 

substance. Through spokespersons, this appearance of substance can be said to speak, to 

have opinions. When speaking for a network or association, the spokesperson speaks 

from the strength of the appearance of others aligned behind the spokesperson.9 As long 

as the alignment holds, the spokesperson appears formidable. This appearance of 

9 Latour describes this process in the course of academic writing (Latour 1987b, p. 21-62). This sort of 
writing is based on the creation and alignment of black boxes and devices that serve to increase the cost of 
dissension. In such an article, the writer (spokesperson) seeks to align many others to support and bolster 
the author's position. Where the article is the weakest, a writer will use extensive citations in order to 
bolster the her/his argument. 
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strength comes from the silent multitude of actants arrayed behind the spokesperson who 

in their mute presence, some times only implied, speak volumes. 

This is true for facts as well. Once facts are linked together in such a 

configuration, they can appear unassailable. From the ANT perspective, facts are nothing 

more or less than associationally constituted 'hard fiction' (Ward 1994, p. 84). Once 

associated in this way, they too speak from strength. Facts become 

"... at once completely mute and so talkative that, as the saying goes, "they 
speak for themselves" - thus providing the political advantage of shutting down 
human babble with a voice from nowhere that renders political speech forever empty" 
(Latour 1999c, p. 140). 

It follows from the discussion above that, if the alignment collapses and the 

supporting fact disappears, the spokesperson has nothing and, once challenged, loses all 

appearance of strength. 

The discussion so far has centred on the building blocks of reality through actants 

acting in association with others to create the appearance of mass and concerted action. It 

has also highlighted the contingent nature of this appearance. The next step is to link the 

action of actants and networks to the construction of truth and reality. 

The Construction and Maintenance of Truth 

For truth to be constructed, advocates of that truth must work in order to build a 

critical mass able to overcome opposition. This sounds militaristic and in a sense it is. A 

militaristic view is useful in the sense that, in competition, there are struggles and 
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maneuvers and that both of these take considerable effort. The shortcoming of the 

military imagery is that it suggests centralized authority and control, which is misleading. 

The military analogy will be maintained briefly, for demonstrative purposes, as there are 

useful similarities. 

In order to establish the dominance of one truth claim over others, allies need to 

be enlisted in order to bolster the forces for a particular point of view. If enough forces 

are brought together and enlisted and aligned properly, then this bulk or mass will swamp 

less organized opposing forces. Yet, pure mass alone will not carry the day. A smaller 

better-organized force can be effective against a force much larger but poorly organized. 

To be successful, an idea needs to be propelled and supported. It needs to be coordinated 

and led by strategists that will lead the way and be spokespersons for the cause. The 

more mass coordination and unity that an idea appears to have behind it, the more likely 

it is of winning the competition and creating black boxes. 

With this summary, the usefulness of a military analogy ends. The idea of a 

single command in absolute control is not the stuff of life itself. Life is messy, full of 

factions that are not subservient to the wishes or control of a few. The purity of this ideal 

type of military maneuvering is not in practice attainable but something similar in the 

form of enlistment and alignment is accomplished. Alliances between actants are 

formed, associations and networks become established and reality emerges. The process 

is similar to military maneuvering but the difference lies in the view of control and 

coordination of ideas. It is less determined and more chaotic. 
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As implied in the earlier discussion on networks, spokespersons do not lead from 

the front, but are held in place by the support that they receive from the associations for 

whom they claim to be speaking. Spokespersons or leaders of movements are dependent 

on the support of those that they claim to speak for in order to provide them with the 

appearance of substance; to provide them with their platform. If challenged, 

spokespersons need to be able to stand aside and let the opposition see the support that 

the spokesperson has aligned behind their position. Should that support disappear, the 

spokesperson will be unable to withstand such challenge. 

The fallacy of military-type control and the operation of something similar that 

links diverse efforts and the translation of interests is exemplified in the colonization of 

North America. It was certainly not the case that the military achieved this alone. There 

were not enough soldiers to have one stationed beside each and every settler and native in 

order to force compliance with central authorities. That would have been physically 

impossible. 

There were other actants. The nobility probably had an interest in extending their 

kingdoms and wealth by conquering new lands and exploiting its resources. Perhaps the 

nobility exercised some control over the military. Yet neither the military nor the 

nobility could have exploited the resources on their own. They would have had to enlist 

the support of their own populace whose wealth and youth had to be sacrificed in order to 

exploit other lands and police them. 
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A promise of shared wealth might have enlisted some support from the 

commercial and trading sector, but that would not have provided manpower or colonists. 

The Church would have had to be enlisted. The Church might have contributed some of 

its wealth to help fund the endeavor, but a more powerful influence on the populace 

would be tying this entire endeavor into some form of divine work. If part of the 

endeavor were tied into bringing the 'true' faith to the 'heathens', saving their souls and 

doing God's work, then perhaps the populace could be convinced to participate for the 

good of their own souls. 

The interests of the nobility, the state, the Church, commercial enterprises, the 

military and the populace all converged in an alliance that enabled the creation of 

colonial powers in North America to supplant what was already there. What interests 

would have driven this? In all likelihood, multiple interests already mentioned were in 

play and at times they must have been in conflict. The Church's interest in converting 

the 'heathens' would not have meshed with the military's interests to maintain order and 

kill if they felt it necessary. This ties in to the translation of interest discussion in the 

previous section and the growth of networks through a substitution of interests. Each of 

the above actants acted according to different interests. The retroactive attribution of 

some governing umbrella interest to the entire group of actants would never explain how 

it happened. 

The construction of reality and the dominance of a truth are the products of loose 

and not tightly controlled efforts resulting from enough support and coordination to 
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function together, better than alternative claims. What this conception of truth shows is 

that the veracity and constitution of truth lies within the networks and associations that 

construct it. There is no over-riding "truth", each of these actants worked with different 

truths although they managed to work together. Those at least in nominal control at 

various times and place would have had to work to hold the alignments together or find 

themselves in the position of unsupported spokespersons. 

"Efficiency, truth, profitability, and interests are simply properties of 
networks, not of statements. Domination is an effect, not a cause. In order to make a 
diagnosis or a decision about the absurdity, the danger, the amorality, or the 
unrealism of an innovation, one must first describe the network" (Latour 1991, p. 
130). 

This is the nature of networks and truths, they have to be worked at and 

maintained. As long as they function reasonably well, the constructed reality will 

continue, but this reality is held together by actants in action and it must be continually 

re-enacted, even if just through habit, in order to continue to exist. "Nothing becomes 

real to the point of not needing a network in which to upkeep its existence" (Latour 1991, 

p. 118). 

To follow the path of facts and networks we must follow the links wherever they 

go. This raises the problem of constructed divides that artificially sever links. 

No Divides 

One of the critical features of the ANT perspective is the rejection of divides that 

separates things from people, the micro from the macro, the present from the past, this 
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'age' from some previous age. These divides have the effect of severing the threads that 

link and instead create disconnected fragments. Such divides create artificial separations 

that obscure continuities (Latour 1986) (Latour 1987a, p. 93) (Serres and Latour 1995, 

1990 English, p. 148-150). Networks become artificially severed. These divides are 

philosophical or social conventions not found to exist in the lived-world of actants. 

With reference to the micro-macro distinction, the separation of the local (micro) 

from the global (macro) creates two extremes. Pushing micro to one side and macro to 

the other opens up a vast space between them. It then becomes expedient to analyze one 

or the other, but creates the difficulty of explaining the space in the middle; of explaining 

the transition from the local to the global. This is due to trying to render whole again 

what was rendered apart. This difficulty is a consequence of the artificial division. 

From the ANT perspective, local and global, or micro and macro, are not distinct 

events but rather the result of associations and networks. The appearance of something 

large does not make it macro. The appearance of something macro is merely the 

consequence of the change in the size and scale of associations (Latour 1992a, p. 288-

289). 

Size and scale do not make something "macro", something that transcends local 

action. Size and scale are achieved through many local actants linked in action. Given 

the earlier discussion on interests and drift, translations and displacements that occur in 

the creation of larger associations, it would be misleading to apply macro terminology to 
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the assemblage. The assemblage is not acting on the basis of macro terms. The actants 

are acting on the basis of local understandings and they share enough understanding, or 

indeed even misunderstanding, to be willing to act in apparent unison. It is the creation of 

size and scale, this unison of actants that must be explained. "The scale change from 

micro to macro and macro to micro is exactly what we should be able to document" 

(Latour 1991, p. 118). 

The product, the construction of the assemblage, cannot be explained in macro 

terms that seem to describe the consequence of the process. "To take the existence of 

macro-actors for granted without studying what makes them 'macro', is to make both 

science and society mysterious" (Latour 1986, p. 29). This mysteriousness is brought 

about by the imposition of divides. In many ways, this appearance of 'macro' works to 

the advantage of those it is granted to and they have no incentive to discourage or correct 

that view. But, there is no reason to grant credence to this appearance if it does not in 

fact exist. The ANT perspective seeks to explain changes in size and scale without 

losing sight of the local efforts needed to create size and scale. At the end of the day, it is 

only associated local action that creates size and scale. 

There are other problematic divides in philosophical and social theory, 

highlighted by Latour, such as the separation of non-humans and humans and of nature 

and society. These divides separate and keep things apart that, in practice, operate 

together. It is almost impossible to imagine life without things such as technologies and 

innovations. In using an automobile a person interacts with numerous 'things' that are 
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non-human. To even start the automobile the driver must perform certain functions 

dictated by the automobile itself. Bells ring if doors are left open or if seat belts are not 

engaged. Certainly these can be disabled, but even this is action forced by non-humans 

on humans.10 Humans and non-humans define each other in action. 

The arbitrary division between people and things, between society and nature 

obscures understanding of their interactions. Just as in the case of the micro-macro 

divide, the divide between people and things creates entities that only exist in the 

extreme, people and society on one side and things and nature on the others. This divide 

creates an empty middle ground. Yet, it is the middle ground, in the interaction between 

society and nature, that life takes place. When we divide the object and the social we 

lose the interplay between objects and the social. It is in the interplay that meanings are 

derived. 

Divides and divisions are suspect from the ANT perspective and includes, besides 

the ones already mentioned, divides between the 'developed' and the 'non-developed', 

between the 'superstitious' and the 'rational', and between 'science' and 'religion'. A 

special problem with false divisions is the view of history. Since history is very 

important to this research, this will be discussed in a separate section below. 

Latour elaborates on how non-humans and humans define each other including automobiles, door 
openers, hotel keys (Latour 1992b) and speedbumps (Latour 1993a, p. 11). 



38 

History 

We name certain time periods; the Dark Ages, the Renaissance, the Age of 

Enlightenment, the Industrial Revolution, Modernity, Post-Modernity, and the 

Information Age, setting them up as distinct historical breaks or revolutions from what 

transpired before them. By doing this, we create a before and after, a then and now, 

continually restarting as though from scratch (Latour 1993b, p. 125) (Serres and Latour 

1995, 1990 English, p. 144) (Latour 1987a, p. 88). 

Ironically, this leads to ahistorical perspectives.11 We truncate time, creating a 

present without a past, the present commencing from some identified revolutionary 

moment. This continual restarting of the march of time sets up punctuated points or 

breaks in history. 'This history of schisms or revolutions, which is more repetitive than 

any other, creates a screen that is so opaque and dark that we don't even see our veritable 

archaisms" (Serres and Latour 1995, 1990 English, p. 138). 

Serres uses the example of earthquakes to capture the problem (Serres and Latour 

1995, 1990 English, p. 141). An earthquake, by creating something that cannot be 

ignored, a disruption of the surface of the earth, becomes an event marker, a punctuation 

point. By marking time by a series of such events, earthquakes, we break time into 

pieces. There is no question that those who live in the earthquake zones, or in the 
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shadow of something similar such as a volcano, are inclined to see these events as 

significant. 

The problem arises from the focus on the events themselves at the expense of 

what causes them. An earthquake or volcanic eruption is the product of underlying 

activities that culminate in the event that then becomes visible for everyone to see. Yet, 

both preceding that event and subsequent to it, the underlying activities continue. It is 

this continuity in activity that will lead, at some point in the future, to a similar event. 

By breaking time down by such events, marking time by these events, each 

recurrence of the event or similar event becomes a new marker of time. These markers as 

focus points are misleading in terms of understanding the continuity that links events. 

Beneath the earth's crust are forces and movements in action that both create the event 

and continue after the event. This undercurrent is what explains the markers or events. 

The event is not an explanation; it is the product of continuous action. 

This view of history does not seek to deny the occurrence of the event. What it 

does seek to address is the problem created by a breaking of time into marked events, of 

truncated continuity. Severing continuity through the imposition of time divides creates a 

false attribution of cause and sense of beginning, through the appearance of history 

The term, ahistorical, refers to the sterility of understanding and meaning that is based on focus of some 
significant pat event and tying it directly to present practices. 
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having started anew. This breaking of time into discrete periods, such as modern versus 

something that preceded it, creates a divide between the two that becomes mysterious. 

We develop a truncated and mysterious sense of the present due to the truncation of the 

past. Yet, important vestiges of the past are still with us. 

An example is the modern conception that this is the "information age" somehow 

set apart from other periods. Yet, Standage reminds us, through his review of the history 

of the telegraph, that much of what we hear about the Internet was echoed a hundred and 

fifty years earlier with the coming of the telegraph (Standage 1998). By focusing on the 

Internet as a marker, we create a divide that prevents us from seeing that not only have 

we seen this sort of technology introduced in the past, we have seen most of the 

hyperbole and effects related to it in the past as well. 

Latour shares this continuous view of history with others including Foucault and 

Nietzsche (Latour 1993a, p. 35). Each subject has its own specificity and its own unique 

history or genealogy and it is this specific and unique history or genealogy that must be 

understood. History does not linearly unfold to produce the present. The present is the 

product of the meandering undercurrents that produced and continue to produce it. 

This is where the notion of genealogy is so critical to this perspective. To 

understand how the present was constructed one must ignore markers as explanations and 

seek the underlying currents that led to the present. The origins of the present are not to 

be found in a linear tracing of events back from the present. Instead, one must seek the 
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present as an unintended consequence of past actions and trace them forward (Miller and 

Napier 1993, p. 632). Butterfield's book exploring Luther is an example of this 

(Butterfield 1950), as is Foucault's work on the modern constitution of the penal system 

(Foucault 1977). 

The elements of this perspective will next be pulled together in order to describe 

the methodological implications. 

Bringing it all Together 

Our understanding of reality is a construction. The meaning that we attach to 

things and ourselves is defined continually in action and interaction. Reality does not 

exist out there independent of our developing an understanding of it. Where reality 

attains an ontological existence, it is the product of processes that produced that result. It 

appears ontologically real once controversies end and a black box emerges that obscures 

the elements that came together to close it. 

The closure of a controversy does not end the process. As long as the black box 

can be successfully appealed to, that version of reality is continually recreated. Reality is 

not possible without the foundation of some sort of network supporting it. This support 

may exist in the form of habit or non-reflective behavior, but without that re-enactment, 

that version of reality would cease to exist. 

A network is comprised of local actants who through interaction with other 

actants create the appearance of something greater than the parts that make it up. This is 
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based on the appearance of size and scale created by linked actants. The substance of this 

appearance is critical for two contrasting reasons. 

First, the perception of size and scale grant the associations the appearance of 

substance, unity and robustness. The second reason that understanding this as an 

appearance is critical is that it is only an appearance. The linked actants appear to be 

acting in unity; yet, this perception masks the tenuous nature of a network. In 

associations, local actants understand their collective association differently. Meanings 

and understandings are locally translated. A consequence of this is that the apparent 

unity is conditional on the containment of those local translations and drifts, so that scale 

and size are maintained. It takes considerable effort to maintain these loose coalitions. If 

successful, the image of unity can be maintained and spokespersons are supported. If 

not, the spokespersons lose their support and find themselves stranded. 

There is an essential contradiction. Associations look substantial on the surface 

but require effort to maintain that appearance, yet, if this effort is successful, it does not 

appear to have required any maintenance. Viewed from a distance it appears to exist 

effortlessly. Truths and versions of reality that have attained this appearance make 

appeals to black boxes. Yet, black boxes are not that substantial. They contain the 

elements that were brought to bear to close a controversy. They have no special claim to 

truth or reality. This claim rests on the successful closure of earlier controversies where 

only the black box remains. 
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This brings us to the notion of success. Specifically, who can succeed in such an 

endeavor? In essence, it is a question of resources, the perceptions of varied actants and 

successful spokespersons. Networks with resources can mount a campaign sufficiently 

strong to overcome those with limited resources. The cost of mounting counter claims 

increases with the size and scale of associations in opposition (Latour 1986, p. 13) 

(Latour 1990, p. 42). Other claims to truth and reality can be made, but unless size and 

scale can be mounted against the dominant truth claims, they will be unsuccessful. 

The 'cost' of counterclaims is a function of the assemblage supporting existing 

truth claims and their black boxes. To counter existing truth claims, the dominant claim 

poses a substantial roadblock. As long as those allied behind a particular version of 

reality still see their "interests" as being served by that version, a competing view faces 

the formidable task of having to engage the allied black boxes, the spokespersons and the 

aligned others supporting the existing truth claim. 

If the dominant claim was an obligatory passage point to gaining access to the 

resources commanded by that claim, then the battle between the claims would escalate. 

This leads to an escalation of programs and anti-programs, which is extremely costly in 

terms of time and effort to sustain (Latour 1991, p. 103) (Latour 1992b, p. 247). 

There is the potential that an existing dominant truth claim outlives its ability to 

sustain itself or a competing claim arises at a time when other forces are at work that 

undermine the dominant claim. In this event the existing alliance is weak and 
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susceptible. A challenge might successfully pull in nodes of the previously dominant 

network as allies to the new claim. Otherwise, challengers must be prepared to accept a 

lesser position, perhaps still viable, but not dominant or able to command the resources 

that dominant truth claims are able to garner. Over time though, anything is possible. 

There is one other aspect of this construction of reality that must be brought 

forward. Networks do not fill in all the spaces between the actant nodes; they travel 

through space. Latour talks about the influence of scientists on our understanding of 

reality and points out that there are very few actual scientists in existence (Latour 1987b, 

p. 145-176). The same phenomenon appears in the earlier example of colonizing North 

America (many of those same colonizers were colonizing other countries at the same 

time). The colonizers were greatly outnumbered by the native inhabitants. 

Their respective successes were accomplished through the construction of 

networks and associations that were able to muster resources in such a way as to meet the 

perceived interests of enough of the actants so that they worked together to make the 

project succeed. They occupied critical positions and influence not by occupying all 

space or dominating the entire landscape, but by being strategically located and supported 

within that space. 

Finally, there is the question of domination. Since truth and reality are 

constructed, it could have been otherwise; it must be the case that an asymmetry exists in 

the ability of some to construct the dominant truth or version of reality that shapes how 
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we live. Economic truths, religious truths, social truths and scientific truths established 

by some can have negative impacts on others. This leads to a question of domination by 

some and the marginalization of others. Those unable to marshal the resources are 

subject to the constraints of the truths created by others. This has not been a focus of 

Latour's efforts as was discussed at the beginning of this chapter. That does not mean it 

cannot or should not be done, but that care must be taken to understand how domination 

is achieved before it can be addressed. The reason for this will be discussed in the 

Methodology section that follows. 

Methodological Approach 

The philosophical underpinnings of this theoretical perspective dictate the 

constraints around the methodological approach. 

Since truth is a construction and a dominant truth claim is the product of closed 

controversies, research using ANT must seek out instances of controversy, where debate 

was still active. It is from these sites of controversy that actants can be identified and 

where the formation of alliances can be observed. At the point of controversy, many 

things are visible that become invisible at later stages. 

With actants visible, the first step is to identify them. From there, the 

methodological principle is one of following the actants and tracing their genealogy. 

'"Follow the agents around' has priority over everything" (Latour 1999a, p. 128). The 

methodological approach is as simple and as complex as this. 
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This approach can be said to be simple in that there are no templates or 

frameworks to use, there are no concepts to import, and there are no formulas to apply. 

To import structure into the study imposes a theoretical controversy onto an historical 

controversy. For ANT, 

"The stylistic conclusion is that we have to write stories that do not 

start with a framework, but that end up with local and provisional 

variations in scale. The achievement of such stories is a new relationship 

between historical detail and the grand picture" (Latour 1988b, p. 174). 

Therein lies the challenge. To import concepts, predetermined categories or 

affiliations, motivations or frameworks, into the study alters the story itself. The pre-

attribution of meaning and understanding to the actions of actants into the study changes 

the story to be one about the researcher's preconceptions of others, rather than the story 

of the others. How is this challenge addressed? 

First, it is important to recognize that being aware of the problem goes at least 

some way towards addressing the issue. The researcher's willingness to reflect on her/his 

temptation to import preconceived ideas will force some reflective questioning. How 

much a researcher will actually do this, or be able to do this, will always be an open 

question. 

The second way to address the issue of preconceived ideas is through continual 

investigation or "indefinite continuation of investigation" (Kendall and Wickham 1999, 
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p. 11). The process of investigation for ANT is the continual loop of investigation 

leading to more investigation. 

A third way is to refrain from importing second order judgments and imposing 

them on the study (Kendall and Wickham 1999, p. 13-15). These tend to be political 

judgments that impose on the study values from a different time. This may not be 

entirely possible but it serves as a warning not to look for the 'hidden meaning' in the 

study of actants. This search for something else will impose that something else on the 

subject thereby changing it to be something else. 

The ability or success of a researcher to suspend her/his own judgments or the 

judgments of others will vary with the researcher and will never actually be determinable. 

In this particular research, which spans almost a hundred years, late twentieth century 

thinking and attitudes should contrast sharply with material encountered from different 

decades. 

But, there is a greater check in this particular research than these general guiding 

caveats. If the point of the study is to, as honestly as possible, shed light on how the 

present came to be what it is, then the researcher must, to the best of her/his ability stay 

true to the subjects themselves, as they existed in their local situations. That focus of the 

researcher must remain on the actants that helped to create the present and the context in 

which they understood themselves to be operating. 

In my case, the subject of interest is the discrepancy between the talk about 
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privacy and on how privacy is something that is important and needs to be addressed, 

while the practice of data use appears to continue unabated. I also believe that the subject 

has not received much attention from management and MIS scholars and I therefore 

believe that there is an a priori need for research that develops insight into the substance 

and nature of privacy before it can be meaningfully researched, to avoid ahistorical 

research. As it is my intention to understand this particular of the discrepancy in the 

microcosm selected for this research (described in the next chapter), and to effect change 

generally in the area of privacy, two things must to happen. 

First, I have to be able to talk intelligently about the particular events studied, in 

such a way as to be credible and insightful to general readers of the research. This will 

help to raise awareness of and appreciation for privacy issues. The second thing that has 

to happen is that this research must both credible and insightful to those that are already 

concerned about privacy. If the methodology I employ and how I employ it in this 

research is seen as providing insight to other researchers, then the project is furthered. If 

I lose sight of either of these conditions, the plausibility of my research and its findings 

will be jeopardized. If the resulting telling of the story, contained within this research, 

were not seen to be true to the story itself, then it would be of no value to scholars, 

activists, policy advisors or others who interested in trying to understand the complexities 

surrounding issues involving privacy concerns. 

Therefore, my predisposition going into this study is the desire to see how it is 

that privacy takes a back seat to other interests. I am implicated in networks that are 
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concerned about privacy issues, through conferences, papers and articles read and 

correspondence. I am also puzzled by the lack of prominence given privacy concerns in 

scholarly research and by the political. While I have a suspicion that the arguments 

against privacy are less substantial than they appear, it still does not explain how it is that 

they continue to win and how they are constructed. Thus, this research is an honest 

attempt to shed light on this phenomenon. 

From the ANT perspective, each subject has within it all that is needed to 

understand its development. Each problem is different and each instance of controversy 

was arrived at in unique ways, through the past actions and understandings of those 

involved. 

"... ANT does not tell anyone the shape that is to be drawn - circles or cubes 
or lines - but only how to go about systematically recording the world-building 
abilities of the sites to be documented and registered" (Latour 1999b, p. 21). 

This apparent simplicity of method, following the actants, is also its source of 

complexity. The only guiding principle is following the actants. Identifying the 

immediate actants in the open controversy requires developing understanding through an 

immersion in the controversy itself. One must become completely familiar with the 

immediate controversy, in order to identify the actants that shape it. 

Recognizing that the actants involved in the controversy have their own 

genealogy, the next step is to trace this genealogy. This tracing of different actants will 

immediately broaden the study in directions that cannot be predetermined. Thus, the 
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domain of the study cannot be framed in advance. The open controversy is a product of 

competing views and the construction of those views must be discovered. 

These two simple steps, identifying the actants and tracing their history opens up 

the field of investigation. Each actant has a history and in tracing that history other 

actants are discovered, each with its own history, potentially within different networks. 

In the course of immersion, the related web or network explodes from within, in multiple 

directions. Thus, the task becomes one of describing the relationship between actants 

within networks and potentially across networks. This requires tracing their words, deeds 

and interactions through time and space. What the identified actants said and did 

becomes the basis for describing their roles and understandings in acting and how, 

eventually, the various actants came together to become embroiled in the controversy 

originally identified. 

The question of time is particularly relevant in this methodology. Attitudes and 

motivations change over time and this raises the problem of retroactive attribution of 

motivation and reasoning both on the part of the actants involved and the researcher. For 

the most part, then, the source of description for the actants must be related to the time 

that the actions took place. Archival evidence is a primary source of information. This 

information is, in a sense, time-stamped. It is frozen at the time of production and 

contains within it understandings and motivation for actions that are time specific. 

Interviews (if they are possible in a particular study) can also play an important role in 

identifying actants, enhancing understanding and identifying other potential sources of 
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material. 

This identification and tracing potentially produces an immense amount of data 

that must be sifted through and distilled in order to adequately describe the genealogy of 

actants and events. There is no simple way to do this, in part, due to the ambiguous 

nature of the term 'adequate'. The question begged is, adequate for whom? The 

adequacy of the description of events must be rich and complete enough for the actants 

that were involved to recognize themselves and their local areas in that description. This 

requires not just their recognition through their names or titles. It requires that they are 

able to recognize their local role in the description and that the description of the actions 

taken are in keeping with their local understanding at the time. 

The question of "Adequate for whom?" must also be put the researcher. At what 

point does the researcher feel that he/she has adequately conducted the research? Once 

the enormity of the subject is exposed, through the initial immersion, the volume of 

material and the scope of the networks encountered will in all likelihood overwhelm the 

researcher, however narrow the initial starting point. The researcher will be spun out into 

unexpected areas. 

Most areas must be explored for their potential impact on the immediate subject 

of study and eventually some trails will be dropped for their lack of impact or their 

distance from the subject of interest. With network analysis the potential links are 

endless but eventually some boundaries must be drawn. This is regrettable from the 
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researcher's perspective as interesting avenues will be cordoned off as untouchable, for 

the moment, while the essential task is completed. It does, though, leave open the 

possibility of reopening those avenues for future research. If these avenues are 

subsequently pursued then the research never actually ends. 

There are limits to this research in terms of funding and resources. Some funding 

has been provided that has enabled limited travel within Alberta. Given the theoretical 

perspective employed, networks could emerge leading in countless directions. This is an 

issue for the theory as well as this particular research. Within those constraints adequacy 

will be a judgment call that will eventually be reinforced or challenged in the course of 

writing and describing the findings. During the writing, gaps in the description will 

become apparent and additional tracing and discovery of material will be necessary. At 

the same time, excess material will be discovered and have to be discarded. The 

methodology is an iterative process involving immersion, identifying, tracing, moving 

into description and writing to be supplemented by additional tracing or paring away 

material. 

Conclusion 

This theoretical perspective will be used and employed to examine an open 

controversy and examine the genealogy of the actants involved and the actions taken to 

better understand the nature of this conflict. 

It will attempt to demonstrate that the possibility existed for reality to have taken 
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a variety of directions in this particular study and discover what those possibilities were 

and how it came to be that they were not pursued. The purpose of this research is to 

show how, in this instance, black boxes were constructed and linked through past actions 

that led to the conflict that exists today. The goal will be to shed light into the black 

boxes that are being used as arguments against privacy interests and shed light on the 

obscured assemblage within them. 
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Chapter 2: Reality in Dispute: An Open Conflict 

This chapter outlines the opposing positions involved in a dispute over the scope 

and definition of privacy and data sharing practices. The two main actants are the Office 

of the Information and Privacy Commissioner of Alberta, Canada (the OIPC) and those 

responsible for the motor vehicle registry (the MVR), also in Alberta. The diagram 

below provides an overview of what will be discussed in this chapter. 

Figure 2.1 

The friction between the two actants evolved from their coming together during a 

privacy compliance audit conducted by the OIPC and the Auditor General of Alberta, on 

the MVR. The audit resulted in twenty-one recommendations; sixteen of which were 

accepted and steps were taken to implement them. Five audit recommendations were 
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accepted "in principle" but were deemed to be problematic by Alberta Registries. 

Alberta Registries is a department of the government that is responsible for administering 

a number of provincial registries, including the MVR. Alberta Registries argued that 

further study was needed to determine how these recommendations could be addressed. 

Subsequent to the audit, Alberta Registries engaged PriceWaterhouse Coopers (PWC) 

and Angus Reid to study the issue. Parallel to that, the Freedom of Information and 

Protection of Privacy Act of Alberta (FOIP), the legislation the OIPC is responsible for 

enforcing, underwent a mandatory 3-year review. Despite the outstanding issues 

resulting from the privacy audit, there was limited contact between the review committee 

and the process undertaken by Alberta Registries. 

I proceed, in this chapter, to review the audit results, to trace events since the 

audit, including steps taken by Alberta Registries to address the outstanding audit 

recommendations and a mandated review of the Freedom of Information and Protection 

of Privacy Act (FOIP) that took place shortly after the audit. The goal of this chapter is 

to add context to the disputed realities emerging from the audit and to identify and 

describe the actants involved and the actions they have taken. 

Background 

Alberta Registries 

In 1993, the government created a department called Alberta Registries, an 

operating division of Alberta Municipal Affairs. This division was created in order to set 

up a private registration system in the province of Alberta to administer five registries. 
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These registries included the Motor Vehicle Registry (the system is known internally as 

the MOVES system), Vital Statistics, Corporate Registry, Land Titles, and the Personal 

Property Registry (Office of the Information and Privacy Commissioner and the Auditor 

General Alberta 1998, p. 4). While the delivery of the registry services themselves was 

contracted out to private agents, the responsibility for the private registry agents remained 

with Alberta Registries. 

The Office of the Privacy Commissioner 

The Office of the Privacy Commissioner of Alberta was created with the passage 

and implementation of the Freedom of Information and Protection of Privacy Act (FOIP), 

in October 1995. Exemptions to the scope of the Act were created under Section 4 of the 

Act. Section 4(1) states that, 'This Act applies to all records in the custody of a public 

body, including court administration records, but does not apply to the following:". 

There is an extensive list of exemptions from the Act, but the one most relevant to this 

discussion is Section 4(l)(h). It reads: 

4(l)(h) a record made from information 
(i) in the Personal Property Register, 
(ii) in the Office of the Registrar of Motor Vehicle Services 
(11.1) in the Office of the Registrar of Corporations, 
(11.2) in the Office of the Registrar of Companies, 
(iii) in a Land Titles Office 
(iv) in the office of a district registrar as defined in the Vital Statistics Act, or 
(v) in a registry operated by a public body where public access to the registry 

is normally permitted 

Thus, written into the FOIP Act is the direct exemption of the MVR from the Act, 

for a record made from information in the office of the Registrar of Motor Vehicle 



57 

Services (Section 4(l)(h)(ii)). The MVR is exempted from the FOIP Act for uses it 

makes of information that it possesses but is not exempt from the FOIP Act with respect 

to the collection of information. The historical genealogy behind the creation of this 

section will be explored at some length in Chapter 5. At the present time the FOIP Act 

only applies to certain public bodies such as the provincial government, municipal 

governments and public school authorities, including universities. The act does not apply 

to private sector bodies. 

With this background understanding, I will discuss events leading to the privacy 

audit. 

Privacy Audit Overview 

The Deputy Minister of Municipal Affairs requested a privacy audit on May 6, 

1997. Municipal Affairs was the department responsible for Alberta Registries. In 

making the request, the Deputy Minister wrote: 

'The disclosure of this information [personal information in data banks], and 
in particular the selling of it, has been raised a number of times with the Minister, 
with myself and other department officials. As a result, ensuring adequate privacy 
practices are adopted - especially as they relate to the FOIP Act - is important to us" 
(Office of the Information and Privacy Commissioner and the Auditor General 
Alberta 1998, p. 3). 

The potential magnitude of the requested audit, all five registries operated by 

Alberta Registries, was seen by the OIPC as daunting and this led to two developments. 

First, the scope of the privacy audit was narrowed by the OIPC, in order to focus on 

databases containing the most personal information that were not legislated to be open to 
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public inspection. The M V R was selected because it contains personal information on all 

Albertans who own motor vehicles and includes their names and addresses as well as 

their gender, weight, height and date of birth. Another reason for focusing on the M V R 

was that the OIPC had received complaints about the sale of information from the M V R 

from time to time. 

The second development was the decision to conduct a joint audit with the Office 

of the Auditor General. Privacy compliance audits are a relatively new concept in 

Canada so there was limited prior experience available to the OIPC for guidance. 

Discussions between the OIPC and the Auditor General led to a decision to conduct a 

joint audit, with the two parties sharing resources. The Auditor General's Office 

provided audit expertise and would focus on management control issues, the OIPC would 

focus on privacy issues and a third party was employed to audit the computer systems 

controls. The latter party was charged with auditing the procedures used by an outside 

firm that handled the M V R databases for Alberta Registries. 

Before the audit was started, three risk areas were identified. These included 

privacy compliance, controls over information systems, and management control systems 

for monitoring private registry agents. The scope of the audit was expressed in three key 

questions. 

1) "Are there adequate policies, procedures and controls to ensure that Alberta 
Registries and the private registry agents are complying with the Freedom of Information 
and Protection of Privacy Act, where applicable, or with fair information practices? 
2) Are there adequate policies, procedures and controls to ensure the security of 
personal information in Alberta Registries, e.g. Motor Vehicle Registry? 
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3) Are there adequate contracts and monitoring systems in place for registry 
operations to ensure that high-quality, accessible and cost effective services are provided 
to Albertans?" (Office of the Information and Privacy Commissioner and the Auditor 
General Alberta 1998, p. 1). 

The Audit Results 

The privacy audit from start to finish took approximately seven months and 

resulted in twenty-one recommendations. Twelve of the recommendations dealt 

specifically with privacy compliance, four with controls over information systems and 

five with management control systems. Of the twenty-one recommendations made, 

sixteen of them were agreed to and Alberta Registries indicated, "... we have already 

proceeded to address these matters" (Office of the Information and Privacy 

Commissioner and the Auditor General Alberta 1998, p. 39). Al l of the 

recommendations with respect to controls over information systems and management 

controls systems over Registry agents were agreed to and are covered by the above 

statement. Seven of the recommendations dealing with privacy compliance were 

similarly accepted. The remaining 5 privacy compliance recommendations were each 

met with the following response. 

"This recommendation has major legislative, policy and financial 
implications. We agree in principle with this recommendation, however, additional 
time is necessary to consult with the Motor Vehicle Registry stakeholders regarding 
implications of this recommendation and the manner in which it could be 
implemented" (Office of the Information and Privacy Commissioner and the Auditor 
General Alberta 1998, p. 39,41, 42). 

In discussing these five disputed recommendations, the exemption of the MVR 

from the FOIP Act under section 4(l)(h) was a factor. As the FOIP Act has no authority 

over the release of information from the MVR, only its collection, this legislative 
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"catch" on collection but not on dissemination raises some interesting events and 

challenges in what follows. 

Unresolved Audit Recommendations 

Each of the unresolved audit recommendations will be discussed in turn. The 

actual wording of each audit recommendation and Alberta Registries' response are 

reproduced in Appendix 2.1 at the end of this chapter. 

1: Control over the Use and Collection of Personal Information. 

The first unresolved audit recommendation dealt with the perceived lack of 

control over the use and collection of personal information. The audit recommended that 

either the Minister responsible for Alberta Registries make the M V R subject to the 

Protection of Privacy provisions of FOIP (Part 2 of FOIP), or that Alberta Registries 

adopt fair information practices equivalent to this section of FOIP. 

Part 2 of the FOIP deals with the protection of privacy. The section of the Act 

referred to in this recommendation covers both the collection of personal information 

(Division 1 of Part 2, Sections 32-36) and the use of personal information (Division 2 of 

Part 2, Sections 37-41). Generally, on the collection of personal information, Division 1 

requires that personal information be collected directly from the individual with limited 

exceptions. It also requires that the individual must be informed of the purpose of the 

collection and the legal authority for the collection of personal information. This section 

requires that the individual be provided the name of a contact person in the collecting 
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organization, if the individual has questions about the collection. These specific 

requirements are contained in Sections 32 and 33 of the FOIP Act entitled Purpose of 

Collection of Information and Manner of Collection of Information, respectively. 

Section 34 deals with issues around the accuracy and retention of personal information. 

Section 35 deals with the right to request corrections to personal information held by the 

public body. Section 36 deals with the responsibility of the head of the public body to 

protect personal information against improper access or destruction. 

Division 2 addresses the use of personal information under the heading Use and 

Disclosure of Personal Information by Public Bodies. Section 37 generally states that 

personal information can only be used for a purpose consistent with the purpose for 

which the information was collected and that the individual has in most cases provided 

their consent. There are instances where disclosure is permitted without consent, listed in 

Sections 37, 38, 39, 40 and 41. These sections are shown in Appendix 2.2. These 

sections deal with the use of personal information for research, archival purposes and 

other specific exemptions including law enforcement and the enforcement of legal rights. 

Section 39 defines "consistent purposes", as it is used in Sections 37 and 38. 

There are two facets to this audit recommendation. First, Alberta Registries is 

required to inform individuals as to the purpose of the collection, the legal authority for 

collecting personal information and providing individuals with the name of a contact 

person who can address questions regarding this collection. Second, there has been no 

consent sought from individuals about secondary uses Alberta Registries makes of the 
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personal information in its possession. It was also pointed that Alberta Registries does 

not monitor disclosures made of this information by its agents. 

"Private registry agents are authorized by Alberta Registries to enter into 
agreements with various external users enabling those users to obtain personal 
information via search transactions performed by the agents. Alberta Registries does 
not have control over and may not have complete knowledge of all disclosures made 
by agents from the Motor Vehicle Registry" (Office of the Information and Privacy 
Commissioner and the Auditor General Alberta 1998, p. 17). 

2: Adoption of Fair Information Practices on Disclosure of Personal Information 

The second unresolved audit recommendation stated that, due to the exemption of 

M V R from FOIP, Alberta Registries should voluntarily adopt fair information practices 

with respect to the disclosure of personal information. Specifically, that information 

should be disclosed only if the disclosure is consistent with the original purpose for 

which it was collected; that there is legislative authority for disclosure; if informed 

consent is obtained, or if disclosure is consistent with sections 38, 40 and 41 of the Act as 

discussed earlier. These sections are reproduced in an Appendix 2.2. The essence of this 

recommendation is that even though the M V R is exempted from FOIP on uses made of 

personal information, there is still the expectation by individuals that information they are 

legally required to provide, in order to obtain a drivers' license or register a vehicle, be 

protected and treated with respect. 

It was noted in the audit that Alberta Registries released MVR information 

directly as well as through the registry agents. Alberta Registries discloses personal 

information to "public bodies, municipalities, federal government bodies, hospitals, post-
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secondary institutes, parking companies, and private sector businesses" (Office of the 

Information and Privacy Commissioner and the Auditor General Alberta 1998, p. 23). 

Registry agents sell personal information to law firms, private investigators, collection 

agencies, small businesses, private parking companies, etc" (Office of the Information 

and Privacy Commissioner and the Auditor General Alberta 1998, p. 22). 

The audit report argued that neither the disclosures by Alberta Registries nor the 

sale of this information by registry agents was consistent with the original purpose of 

collection. Further, that "there is no evidence of legislative authority or informed consent 

from the individual to whom the information relates" (Office of the Information and 

Privacy Commissioner and the Auditor General Alberta 1998, p. 23). The intended effect 

of this recommendation was to place limits on the secondary use of personal information 

and to reduce the potential for its misuse. 

3: Release of Drivers' Abstracts 

The third disputed recommendation dealt with driver abstracts (i.e. a record of 

individual driving histories, including infractions). According to the Motor Vehicle 

Administration Act (MVAA), Section 66, an abstract of an individual's driving record 

can only be released to the individual or to an insurer, with written authorization from the 

individual or a peace officer. The audit found that, 

"Both Alberta Registries and private registry agents disclose driver abstracts 
to clients such as insurance companies. However, Alberta Registries and private 
registry agents do not always ensure that appropriate written authorization has been 
obtained from the individual whose personal information is being provided to the 
client, prior to the disclosure of driver abstracts. In addition, Alberta Registries does 
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not monitor the disclosure practices of private registry agents to ensure that they are 
obtaining the consent of the individual prior to providing a driver abstract to a client" 
(Office of the Information and Privacy Commissioner and the Auditor General 
Alberta 1998, p. 23). 

Selling abstracts without the individual's signature was found to be in violation of 

Section 66 (a)(ii)(B) of the Motor Vehicle Administration Act (RSA 1980) which states 

that an abstract can be provided to an insurer if it has a written authorization from 

that person authorizing the abstract to be released to the insurer or surety." 

Repeated in this recommendation was the lack of monitoring of registry agents by 

Alberta Registries. "There appears to be a reliance on "faith" by Alberta Registries and 

private registry agents that their clients are adhering to the terms of access/account 

agreements" (Office of the Information and Privacy Commissioner and the Auditor 

General Alberta 1998, p. 23). 

4: Lack of assurance that information was used as intended. 

The fourth unresolved recommendation deals with the absence of assurances on 

the part of Alberta Registries that their clients use the personal information in ways that 

are intended. According to the discussion of this recommendation, there are clauses in 

the contracts between Alberta Registries and registry agents governing disclosure of 

M V R information. These contracts also include a right for Alberta Registries to audit 

registry agents for compliance. 

In requesting the privacy audit, it was stated that the audit was not conducted as a 

result of improper use of M V R information. "We are not aware of any cases in which 
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information in the Motor Vehicle Registry is being used improperly. The audit wasn't 

done because of breaches of the rules for protecting privacy" (Alberta Registries 1998, p. 

4). 

However, the privacy audit found that there was no evidence of Alberta Registries 

actually conducting their own audits on registry agents and that therefore Registries was 

not in a position to say whether their clients were living up to their contractual 

obligations. This lack of oversight has been observed in the past. This will be discussed 

in Chapter 4. 

5: Lack of Access Controls 

The fifth and final unresolved audit recommendation involved the lack of 

established standards and conditions for granting access to the M V R data and that access 

privileges were not regularly reviewed or updated to determine if access should continue 

to be available. 

Reaction to the Audit Recommendations 

These five audit recommendations were met with the same response, as indicated 

earlier. This response was made in April 1998. As of November 2001, the status of these 

recommendations remains unresolved. There was reason to believe, from a number of 

sources, that steps would have been taken to address these unresolved audit 

recommendations by the end of 1998. 

Alberta Municipal Affairs published a booklet entitled Ever Wonder What 
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Happens to Information you Provide When you Apply for a Driver's License or Register 

your Car? This booklet was intended for distribution to the public and was made 

available at Registry offices across the province. This eight page large print booklet 

discussed the audit and the fact that Alberta Registries requested it. 

It pointed out issues that were identified and that Alberta Registries would 

consult with "... the people who use the information for business purposes" and with 

Albertans. Their objective was to "... strike the right balance..." (Alberta Municipal 

Affairs 1998, p. 2). While the publication is not dated, there is evidence to suggest that it 

was published in early 1998. The booklet indicated that a review was being conducted by 

Price Waterhouse who would produce a full report during the summer of 1998. This was 

followed shortly by the statement, "New privacy standards will be in place by early 

1999" (Alberta Municipal Affairs 1998, p. 8). 

Additional assurances of resolution were offered in a document entitled Questions 

and Answers: Alberta Registries Audit (Alberta Registries 1998). "... Registries needs 

time to adjust long-standing contractual arrangements and to phase in implementation of 

policy changes. We intend to recommend changes by early fall 1998 and implement 

them by early 1999" (Alberta Registries 1998, p. 2). And, later in the same document 

"... new policies will be in place by January 1999" (Alberta Registries 1998, p. 3). 

Beyond these statements of intended action by Alberta Registries, there was some 

assurance offered that the Legislature itself would be involved in resolving the 
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outstanding issues. In a letter from Municipal Affairs to the OIPC, on March 25, 1998, it 

was stated that: 

"The Minister of Labour, the Honorable Murray Smith, has established an all-
party committee to review the Freedom of Information and Protection of Privacy Act. 
It would be our intention to present issues affecting Alberta Registries to this 
committee and recommend possible changes which would be in keeping with the best 
practices of Registries information" (Office of the Information and Privacy 
Commissioner and the Auditor General Alberta 1998, p. 39). 

The all-party committee referred to in this letter provided a final report in March 

1999 (Select Special Freedom of Information and Protection of Privacy Act Review 

Committee 1999). This will be discussed in some depth shortly. 

Developments since the Audit 

There have been two significant developments since the audit was completed. 

First, PriceWaterhouseCoopers (PWC) was engaged by Alberta Registries to assist them 

in resolving the issue. Second, an all-party committee of the Alberta Legislature 

reviewed the FOIP as part of a mandated three-year review. These two developments 

will be discussed in turn. 

PriceWaterhouseCoopers 

PWC produced a final report entitled Stakeholder Consultation on December 31, 

1998. PWC employed a three-stage process in arriving at the conclusions contained in 

this report. First, they consulted 'external users' of M V R data (e.g. insurance 

companies). Second, PWC held focus groups with the 'public'; those that provide 

information to the MVR. The role of the 'public was extremely limited, as will be 
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discusseci. Third, Angus Reid conducted telephone surveys with Albertans based on the 

results of the previous stage. The process had a direct bearing on the results and the first 

two steps of the process are worth discussing in some detail. 

In the first stage of the consultation, PWC held twelve sessions with what they 

called "external users" (PriceWaterhouseCoopers 1998, p. 13). These 'external users' 

included insurance companies and brokers, private investigators, private parking 

companies, other parking authorities, adoption search agencies, lawyers, legal 

enforcement and debt collection agencies, corporate security agencies and financial 

institutions (PriceWaterhouseCoopers 1998, p. 10). 

Participants were provided with a questionnaire and a workbook entitled 

Stakeholder Consultation Workbook (PriceWaterhouseCoopers 1998, Appendix A). The 

workbook was designed to assist in the completion of a questionnaire. It included a 

description of the current reports available to users and a table indicating the impact on 

the availability of certain reports, if the five audit recommendations were to be fully 

implemented (PriceWaterhouseCoopers 1998, Appendix A, p. 9). The questionnaire 

itself contained a series of open-ended questions asking participants to reflect on the 

potential changes, to express their concerns and to suggest alternatives. 

Simultaneously PWC sent a financial impact assessment questionnaire to all 

registry agents in the province. This questionnaire asked respondents to estimate the 

financial impact of fully implementing the five recommendations, as outlined in the 



69 

workbook, specifically its impact on revenues and costs. 

The second stage was entitled the Public Research Stage. This entailed the 

recruitment of members of the public to assess scenarios that had been developed in the 

previous stage. These scenarios were derived from the first stage in conjunction with 

'external users' of the MVR database. The final report states that PWC "Conducted 

sessions using actual scenarios provided by the users of the Motor Vehicle Registry" 

(PriceWaterhouseCoopers 1998, 10). In terms of process, then, the public's role was 

restricted to a consideration of scenarios developed by data users. 

The structure of these sessions included the presentation of scenarios to 

individuals, asking them to rate their agreement or disagreement, on a scale of one to 

seven, with a statement that followed each scenario. Each such question was followed by 

the one or two open-ended questions. 

To be clear, the public was never asked about their impressions or feelings with 

respect to the use of personal information that they provide in order to obtain drivers' 

license or register a vehicle. They were instead asked to assess 10 scenarios derived by 

those already using this information. Three of these scenarios dealt with someone failing 

to pay a parking ticket and the options available to the parking lot company to locate the 

person and force them to pay. One dealt with the inconvenience of a women having to 

get written consent from her two children to permit the insurance company access to their 

drivers' abstracts, before they could be insured. 
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The fifth and sixth scenario involved someone writing bad cheques and a small 

business using the drivers' license identification provided when the cheque was 

presented, in order to locate her. The seventh involved a woman suspected of insurance 

fraud and a private detective using M V R information to locate her and obtain a physical 

description of her for his investigation. The eighth involved a corporate security officer 

suspecting an employee of fraud and using MVR data to see if the employee owned 

vehicles too expensive for the salary earned. The ninth and tenth involved divorce 

lawyer suspecting the other party of attempting to hide assets in a divorce case. 

Each scenario is in many ways a rhetorical question with an answer: "yes", that 

the organization should have access to the data to track down these people. Some of 

scenarios implied criminal behaviour before it was proven or retrospectively attributed 

success at having identified criminals through the use of MVR data. It is not surprising 

that the P W C s primary finding with respect to the 'public' was that it was "acceptable 

when a legal right has been violated." 

The real problem is the implication that this process constitutes public 

consultation on matters of privacy. The final PWC report states that, 

'The objectives of the public research were to: 

1. Identify situations where disclosure of personal information is acceptable 
to the public and 

2. Identify situations where disclosure of personal information is 
unacceptable to the public" (PriceWaterhouseCoopers 1998, p. 16). 
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While P W C s stated intention was to 'identify' situations", it is misleading to 

suggest that the 'public' identified those situations. The scenarios presented to the public 

were pre-constructed and presented as constrained options for consideration. What we 

see here instead is an alignment of actants, Alberta Registries and data users, who 

together gathered predetermined data from a public consultation process. 

The results from the second stage were used in the third stage to develop a 

telephone survey that was conducted by the Angus Reid Group. Essentially the purpose 

of the "... telephone survey was to quantify the results obtained in the focus groups" 

(Angus Reid Group Inc. 1998, p. 3c). Angus Reid polled Eight hundred Albertans with 

questions based on the earlier scenarios and those seeking demographic data. 

In reviewing this stream of events, there is a disturbing lack of involvement of the 

public in the basic issues. There is no sense of public involvement, discussion or 

determination with respect to privacy expectations. In the sense that the political is the 

arena in which the public engages in these activities, it is entirely absent. Instead, it is 

data providers and users in the form of Alberta Registries, registry agents and their clients 

that controlled events and limited the ability of the public to act. PWC and Angus Reid 

can be described as useful allies, adding an aura of legitimacy to the entire process 

through the implication that experts had been involved. 

It can be characterized as a constructed exercise that avoided the essential 

questions as to whether MVR information should be released to anyone and, if so, for 
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what purposes. There was a chance this could have been addressed in the FOIP Review 

Committee that was under way at approximately the same time but, as will be discussed, 

that opportunity was missed. 

The All-Party Committee to Review the Freedom of Information and 
Protection of Privacy Act, 1998-1999. 

The all-party review of the FOIP Act was the second prong in the attempt by 

Municipal Affairs to resolve the outstanding audit recommendations (Office of the 

Information and Privacy Commissioner and the Auditor General Alberta 1998, p. 39). 

The FOIP Act of Alberta was passed into law in 1995. Section 91 of that 1995 FOIP Act 

in Alberta mandated that: 

"A special committee of the Legislative Assembly must begin a 
comprehensive review of this Act within 3 years after section 6 comes into force and 
must submit to the Legislative Assembly, within one year after beginning the review, 
a report that includes any amendments recommended by the committee." 

This committee was struck on March 2, 1998 consisting of five government 

members (Conservatives), a Liberal M L A , a New Democrat (ND) M L A and an 

independent M L A . 1 2 The first meeting was held on March 17,1998 and the last meeting 

on February 8, 1999. There were seventeen meetings of this committee during that 

period and, since it was a Select Special Committee of the Legislature, the Hansard was 

1 2 M L A is a Member of the Legislative Assembly of Alberta. 
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there to record the proceedings. The minutes of those meetings were made available on 

the government web site.14 In this version of the minutes there was very little editing 

done on what was said and the way it was said, during the meetings.15 

The final recommendation that the committee made with respect to Registries and 

in particular the MVR was that it continue to be excluded from FOIP (Select Special 

Freedom of Information and Protection of Privacy Act Review Committee 1999, p. 32). 

Recommendation 18 of the final report read, 

"The Committee considered the fact that the historical purpose of public 
registries included that of providing information of public interest to others, about 
ownership, license, permits, and even some personal information about an individual. 
Considering the historical purposes and practices of public registries and the review 
process currently under way by Alberta Registries, the Committee recommended that 
Registries should continue to be excluded from the scope of the Act under section 
4(l)(h)" (Select Special Freedom of Information and Protection of Privacy Act 
Review Committee 1999, p. 32). 

There was substantial ground covered by this committee in reviewing the FOIP 

Act. Relevant to this discussion, Alberta Registries and the exemption of Registries from 

the FOIP Act, generally, was discussed at various times. Some overview of the process 

itself must be considered to put these discussions in context. 

The Hansard contains the official records of Legislature. 
1 4 As of November 3, 2001, those minutes were still available on the Alberta government web site. 
http://www.assembly.ab.ca/pro/index.htm 
1 5 All page number references to these minutes refer to the Web versions of these minutes. 

http://www.assembly.ab.ca/pro/index.htm


74 

The timing of the review coincided with the extension of the coverage of FOIP to 

previously excluded public bodies. In the fall of 1998 and early 1999, according to a 

timetable established in the original FOIP Act of 1995, school jurisdictions, health care 

bodies, post-secondary institutions and local government bodies were to come under the 

umbrella of FOIP. The committee spent a significant amount of time discussing these 

areas and most of the submissions made to the committee were from the affected groups. 

From the start, the committee constrained itself to a review of the Act with a 

principle focus on determining if the Act was performing "... in conformance with the 

original intent" (Alberta Legislature 1998k, p. 7-8) (Alberta Legislature 1998c, p. 2). 

This restricted focus was determined within the committee. The scope was limited 

despite no direction from Section 91 of FOIP or the Legislative motion that created the 

committee, on March 2, 1998. The scope of the review was determined by the 

government members of the committee and was very narrowly defined to be a fine-tuning 

of FOIP rather than a broadening of the privacy question (Alberta Legislature 1998k, p. 

7, 29-30) (Alberta Legislature 1999a, p. 47). The committee was asked on a number of 

occasions by the Liberal member, the Privacy Commissioner and members of his staff to 

consider the inclusion of the private sector in the review, in part due to the pending 

federal privacy legislation directed at the private sector, Bil l C-54 (Alberta Legislature 

1998k) (Alberta Legislature 1998g). The government members of the committee clearly 

did not want to address this issue. One member went so far as to say that, 

"I am of the opinion that government is already in business' face enough and 
that business is successful in the way they do things and that we, let us say in terms of 
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adding more legislation to put in front of them, only hinder business the opportunity 
in terms of being able to continue to be successful. If there was a recommendation to 
go forward, it's that they be exempt from the FOIP Act" (Alberta Legislature 1998J, 
p. 30). 

The Committee Chair responded saying that, "I have to say that echoes my 

personal opinion on what government should do, in any event" (Alberta Legislature 

1998j, p. 30). Thus, the committee itself was not receptive to venturing too far away 

from the limited task that it had established for itself. This is true as well for the subject 

of Alberta Registries and the outstanding privacy audit issues. This is reflected in their 

final recommendation on the subject cited earlier. 

Motor Vehicle Registry 

The subject of the M V R was raised on a number of occasions in the committee's 

deliberations and this will be reviewed. On September 1, 1998 the Privacy 

Commissioner addressed the committee. He appears to have been limited to one-half 

hour. He talked about the performance of his office and access to information fee 

schedules, and he recommended that the committee consider extending privacy 

legislation to the private sector. He started to talk about Registries. "What I would like 

to do now Mr. Chairman, is move on rather quickly to the issues dealing with Alberta 

Registries" (Alberta Legislature 1998k, p. 4). But the Chair interjected at that point with 

questions about privacy legislation affecting the private sector in Europe and the United 

States. The subject of Registries was never brought up again during this meeting. 

The October 5, 1998 meeting discussed Section 4 of the FOIP Act dealing with 
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exclusions from the Act. A lawyer for the Justice Department explained that for items in 

this list of exclusions, 'There are no rules on privacy, and there are no particular access 

provisions allowing access to these records" (Alberta Legislature 1998i, p. 4). What he 

was pointing out was that there were no access or privacy rules for Alberta Registries as 

it was exempted under this section. Further he offered the following on why Registries 

was given an exemption when the FOIP act was written. The "...theory there was [that] 

a lot of these things were available in any event prior to the coming into force of the act" 

(Alberta Legislature 1998i, p. 4). He indicated that the privacy provisions of the Act 

would have stopped the flow of information that had existed prior to the Act (Alberta 

Legislature 1998i, p. 4). In summing up his presentation he concluded, "I wanted to 

show you that there was a balance between what should be under that act and what 

should be out from a policy point of view" (Alberta Legislature 1998i, p. 4). We see in 

this statement an appeal to the past as something in its own right, something possessing 

substance. In terms of 'balance' this undefined past is granted weight on the balancing 

scale. This theme, appearing in Chapter 4 as well, will be discussed at some length in 

Chapter 7. 

This meeting also included the first of two occasions where representatives from 

Alberta Registries were present. The Assistant Deputy Minister (ADM) of Alberta 

Registries presented an overview explaining the rationale behind the audit, pointing out 

that the disclosure of information from the MVR preceded the privatization of Alberta 

Registries. 
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The A D M spoke to the five unresolved audit recommendations. 

"Five of the recommendations, those dealing specifically with the protection 
of privacy of information in the motor vehicle registry, we realized had extensive 
legislative policy and financial implications to business, government and registry 
agents across the province. So, as a result registries put in place a detailed plan to 
consult on these five issues" (Alberta Legislature 1998i, p. 6). 

This is the same response made to the five-audit recommendation six months 

earlier, except with the specific identification of the affected parties, business, 

government and registry agents (data users, data suppliers and data sellers). 

The second speaker from Alberta Registries indicated that PWC would present a 

consolidated report, including recommendations, in early November. Upon acceptance 

of the recommendations, Alberta Registries would conduct a thorough review of the 

legislative implications of those recommendations and develop appropriate access 

standards. This review was to include a submission for review by the FOIP Review 

Committee. Alberta Registries envisioned declaring the policy changes and new access 

standards to the public and stakeholders in early 1999 (Alberta Legislature 1998i, p. 7). 

Three observations emerge from this. One, the earlier stated deadline of 1999 

was reaffirmed. Second, there was a stated goal of making a presentation back to the 

committee. This never did occur. Third, the issue was being addressed entirely by data 

users and was very focused on developing standards for access rather than questioning 

whether access should be permitted at all. 

The issue was briefly raised, by the Liberal member, as to the level of the 
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involvement of the public in Alberta Registries' review process. In replying, the 

representatives from Alberta Registries indicated that they saw the stakeholders and the 

public as two distinct groups, although even when providing an explanation of this 

distinction, they experienced difficulty in keeping them apart. 

"So we saw these as very distinct and did not mix the two; i.e., we didn't have 

members of the public in with the stakeholder group, even though obviously the public 

are stakeholders. We delineated the two" (Alberta Legislature 19981, p. 8). 

They clearly did. The broader public was not part of the group that developed the 

scenarios, as discussed earlier. The public, defined here as being a relevant stakeholder, 

was invited only for role-playing scenarios developed by those defined as stakeholders; 

predominately data users. 

In the same meeting, concern was raised by one of the committee members, the 

Independent M L A , regarding the release of the name and address of a person, where the 

release of this information might endanger that person. The questioner was assured that 

the general public could not access that information and that only those with 'access 

agreements' with Registries could acquire that information. It is not clear why this 

assurance should actually assure anyone. This assurance relies entirely on the judgment 

of unknown others, bureaucrats in this case, deciding what individuals and groups (access 

agreement holders and data users) can have access to this information. Both the process 

and the groups are unknown to the public. 
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It was also suggested that in a serious situation an individual could arrange to 

have their address suppressed so that even the police could not get it. In such situations 

individuals might also be advised to use a post office box to shield their actual street 

address (Alberta Legislature 1998i, p 10). 

This is one of those instances where the unusual nature of the solution should 

have raised some questions. Most people do not know that this information is being sold. 

Even if this was not an obstacle to action, it is difficult to imagine that people facing 

serious situations would be willing to plead those circumstances to strangers, in this case 

bureaucrats. The use of a post office box might alleviate the second concern, but it is an 

expense foisted on individuals by a system over which they have had little influence and 

possess limited knowledge. It is very similar to the opt-out option that is so prevalent 

today. You are opted into a system by default and the onus is entirely yours to find out 

and to incur the expense and effort of trying to get out of it. 

This discussion was never pursued and the Chair, again expressing concerns 

about changing historical practices, asked whether the Paramountcy section of the Act 

(Section 5(2)) could handle the issue of Registries. This section of the FOIP Act dictates 

that where there is a conflict between another Act and the FOIP Act, the FOIP Act 

prevails. The paramountcy provision of the FOIP Act does allow for an exception to this 

default position, if the other Act expressly provides that it prevails despite the FOIP Act. 

With respect to the MVR a senior lawyer for Alberta Justice, at the meeting, explained, 

"... in the Motor Vehicle Administration Act there could be a provision that 
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says that these provisions allowing access, if there are any - 1 doubt if there are. But 
if we put something in there and constructed something like that, those provisions 
would apply despite the Freedom of Information and Protection of Privacy Act" 
(Alberta Legislature 1998i, p. 11). 

In this simple statement lies the heart of the problem facing Registries. There are 

no provisions allowing access to M V R information within the Motor Vehicle Act, which 

is the governing legislation for the MVR. This was commented upon during the privacy 

audit as well. With that discussion and the suggestion that there be information sharing 

between the Alberta Registries' process and the FOIP review committee, the committee 

moved on to a discussion of issues surrounding access and privacy with respect to peer 

reviews in hospitals. 

At a subsequent meeting on October 20, 1998, the committee Chair spoke to the 

issue of the M V R and distant history suggesting that he did not want to tamper with it. 

"We talked about historical practices, and I think I made my feelings quite clear that we 

have to be very careful if we get involved in major changes that would upset historical 

practices" (Alberta Legislature 1998j, p. 37). 

This paramountcy of history can be taken in two ways. First that it is difficult to 

change practices that have been in place for some time. This involves getting involved in 

the ramifications of any changes that would be necessary. The second is the created 

impression that the way that things have emerged over time is the way that things should 

be. Without a clear understanding of the history and the reasons for initiating such a 

practice, this statement produces attributions of normality and inevitability, and 
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diminishes the consideration of other possibilities. 

In this same meeting the committee Chair made explicit arguments about the 

original purpose of the registries operated by Alberta Registries. 

"I think it's important also to recognize that when the information that 
registries gather was originally established, part of the reason was not just for the 
protection of the person who got the license or the permit or whatever it was but also 
to provide that information for the benefit of others." [He then used an example of 
someone purchasing a property and accessing the Land Titles registry to see who 
owned adjacent property and any use limitations that might exist on the property]. 

"I think it is the same thing if you are buying a car. It's important to know to 
be able to find out - and I'm talking about a used car - who owned the vehicle before 
you. So it was not put there strictly to protect an individual or create some privacy. I 
think the intent was to make certain information available, and as long as that 
information is reasonably necessary to afford that purpose, it would be wrong to make 
changes now" (Alberta Legislature 1998j, p. 37). 

There is some confusion in this statement caused in part by a reference to 

different registries, the Land Titles Registry and the MVR. The idea that someone 

wishing to buy land has an interest in knowing about the land and therefore should be 

able to find out information about it does fit into the purposes of a public registry as it has 

been established historically. Even in instances where the registry has been considered a 

public registry, though, privacy commissioners in British Columbia and New Zealand 

have suggested that the availability and use of these registries has gone farther than was 

ever intended and should be curtailed (Flaherty 1998) (Slane 1998). 

The MVR, though, cannot be said to be a public registry in the same sense as the 

Land Titles Registry. Contrary to the Chair's statement, it is impossible for an individual 

citizen to find out who owns a particular vehicle. An individual considering the 
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purchase of a used vehicle may, through the MVR, discover if there is clear title to the 

vehicle in question or the status of a vehicle in terms of its being roadworthy or having 

been written off in the past. But, an individual cannot discover who owns the vehicle or 

any personal information about that owner. The man-on-the street has no access to M V R 

data. As the audit pointed out, only those with access to the MVR, data using clients of 

Alberta Registries or of private registry agents, can find out who owns a car and where 

they live. 

It is unclear what the Chair understood about the different types of registries in 

Alberta, but his comments were not challenged. His comments reflect an uncertainty 

when he mentions, "I think". Had his thinking been challenged, the trajectory of events 

might have been otherwise, but the challenge was never raised. This is reminiscent of an 

event that took place in 1969 and which will be described in a section in Chapter 4 

entitled, 1969 Alberta Legislature - R. L. Polk}6 

In this same meeting of October 20, 1998, the committee Chair went on to say 

that, "The committee's mandate wasn't to specifically deal with the issue of registries" 

(Alberta Legislature 1998f, plO). He made this statement in considering the role of the 

committee in making specific recommendations in light of the parallel undertakings by 

In this instance the Minister of Highways prefaced critical remarks in the Legislature with, "If I am 
wrong". He was wrong and was not challenged and the possibility that things could have changed was 
missed. 
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Registries involving PWC. While discussion of Alberta Registries was deferred in this 

meeting, the Chair's sentiments were clearly expressed. 

"If the committee wants to defer this, I have no problem with this, I have no 
problem with it if we want to get additional information. But just in terms of getting 
feedback to the minister, as I said earlier, it's likely going to be informal advice from 
the committee members, and it may even be based more on our personal feelings 
because we don't have the benefit of all of their information. We're providing 
supplementary information to that committee [the review being conducted by Alberta 
Registries], that is what I see it as" (Alberta Legislature 1998j, p. 38). 

Alberta Registries was not directly addressed again until November 17, 1998. 

The general issue of the authorization for the collection of personal information, though, 

was raised in a meeting on November 9, 1998. Specifically the issue was whether 

authorization to collect personal information must be stated directly in the Act itself, or 

whether authorization could come from regulations made under the Act. The wording 

and interpretation of Section 32 (a) was in question. Section 32 of the original FOIP Act 

stated that "No personal information may be collected by or for a public body unless, (a) 

the collection of that information is expressly authorized by or under an Act of Alberta or 

Canada." The dispute centred on the proposal to replace "by or under an Act" with "by 

an enactment" (Alberta Legislature 1998e, p. 37). The Privacy Commissioner, appearing 
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for the second time, held the view that the original wording implied that authority had to 

come from the Act itself.17 

The Privacy Commissioner argued strenuously that the authority for the collection 

of personal information should be specifically stated in the Act and not through 

subsequent regulations. "As Commissioner I very much - there is no other way of 

putting it - oppose that [changing the FOIP Act to specifically permit authorization for 

collection through regulations]. ...as Commissioner I think it flies in the face of what the 

act does, and I don't think there's a need for that kind of basic change that allows 

regulation as opposed to after full and complete discussion in the Legislative Assembly" 

(Alberta Legislature 1998e, p. 8). 

The Commissioner was commenting on a theme that recurs throughout these 

meetings (Alberta Legislature 1999b, p. 29) (Alberta Legislature 1998a, p. 10) (Alberta 

Legislature 1998b, p. 12) (Alberta Legislature 1998e, p. 3,9,10,37-38,40,44) (Alberta 

Legislature 1998d, p. 73) (Alberta Legislature 1998j p, 12) (Alberta Legislature 19981, p. 

45). The essence of the issue is that Acts must be fully debated in the Legislature 

whereas regulations are written within departments and are passed by the Lieutenant 

Governor-in-Council without the parliamentary scrutiny that is applied to Acts. 

The Privacy Commissioner attended two committee meetings. At least one member of his staff attended 
all the meetings. 
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The commissioner, here, and others in the same conversation spoke to the 

importance of having the authorization for the collection of personal information 

transparent and visible. The central issue from a data protection perspective is that 

collection is the first step towards use and disclosure of personal information. It is only 

upon collection of information that data protection becomes an issue. A lawyer of the 

Office of the Privacy Commissioner put the lack of transparency of regulations into 

words. 

"The problem with section 32(a), as we see it, is that if you give authorization 
to collect Albertans' personal information under regulations, the way regulations are 
made and approved in this province is so untransparent that people won't have a 
chance - unless they diligently read the Gazette which is hard even to find now unless 
they happen to have a computer and are on-line with the Queen's Printer, they will 
have no idea that someone somewhere has just passed a regulation saying that all this 
other information about them can be collected" (Alberta Legislature 1998e, p. 40). 

Others disagreed with this position. Representatives from Alberta Labour and 

Alberta Justice argued that it had always been their understanding that the original 

wording permitted collection by regulation as well. A representative from Alberta Justice 

stated that the intention of the original wording had been to include authorization by 

regulation. "Generally the position that we have taken in Justice is that "by or under an 

Act" was also intended to include regulations.... The intention in the original drafting 

was for it to apply to enactments and not simply to acts.... The intention was always an 

enactment " (Alberta Legislature 1998e, p. 39). By enactment this speaker means either 

by Act or by regulation. Alberta Labour, the department responsible for the FOIP 

legislation, reinforced this view. "Clearly this recommendation was meant to be an 
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adrriinistrative amendment, not a change in policy. Our policy manual clearly states that 

we follow the Justice interpretation and have always recognized this to include both, acts 

and regulations" (Alberta Legislature 1998e, p. 39). 

It is interesting to note the absence of the public, the data providers' voices, in the 

process. A couple of times Review Committee members did cite the problem of relying 

on Acts for authorization due to the length of time it takes for Acts to get through the 

Legislature. Regulations do not take as long to pass and Ministers and department heads 

can get on with the business of running their departments using regulations. Yet, the 

significant influence of the non-political bureaucrats is somewhat disturbing. Whether it 

was the original "intention" of the legislation or whether it was established "policy" 

seemed to carry considerable weight as though the question had been asked and answered 

elsewhere and there was no room for discussion. At the end of the day, the proposed 

wording of Section 32(a) was adopted, allowing personal information to be collected if 

expressly authorized "by an enactment" rather than under "by or under an Act". 

The next meeting to discuss the outstanding audit recommendations took place 

on November 17, 1998. This meeting was the second and final time that Alberta 

Registries made an appearance with representatives of PWC, who made a presentation on 

their undertakings on behalf of Alberta Registries. The Chair's cautiousness with respect 

to Registries was demonstrated in his opening remarks to the PWC group, as he turned 

the floor over to them. 

"If you would lead us through fairly quickly where this is at. We have 
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discussed and there are a couple of questions relating to whether this committee 
should or will get involved in any recommendations to the minister. I realize that the 
report has not been presented yet, so the amount of information that you're able to 
give us will be fairly generic. We'll respect that if there's anything you feel is 
sensitive, in the fact that it has not been presented to the minister or dealt with in a 
formal process, we wouldn't expect you to talk about it. We have fairly limited time 
available, and if we could maybe do this in about 15 minutes, it would be great" 
(Alberta Legislature 1998f, p. 3). 

P W C s direct involvement with the committee was less than thirty minutes, 

including their presentation and permitted questions. P W C s work had not been 

completed and they only offered a sketch of their findings. The PWC representatives 

suggested that their final report would be tabled with the department by the end of 

November (Alberta Legislature 1998f, p. 6). The actual date on their final report was 

December 31, 1998. The two individuals from PWC outlined the process they had 

employed, which was described earlier in this chapter. 

The work of the data users and their experts was evident. A spokesperson for 

Municipal Affairs (the department responsible for Alberta Registries) stated that: "Our 

issue was: what are we going to do about standards for the release of motor vehicle 

information as defined under personal information that we hold?" (Alberta Legislature 

1998f, p. 7). It is evident from these remarks that the position taken focused on how to 

continue to release this information rather than questioning whether this information 

should be released at all. 

In this meeting, the Chair again referred to the intent of publicly available open 

registries as being some sort of historical right. He made the following comments in 
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terms of one of the other registries, the Land Titles registry again. 

"... you have a sort of historical right to know who owns property around you, 
particularly in light of what might develop there This was definitely the intent of 
the registry structure when it was first begun, and now that we have legislation like 
Freedom of Information and Protection of Privacy, it has to be taken into 
consideration that there was a historical purpose, not just a convenience" (Alberta 
Legislature 1998f, p. 6). 

It is once again unclear why the Chair used the example of the Land Registry 

when the people that made the presentation were looking at a markedly different type of 

registry, the MVR. But again, the Chair states categorically the origins of registries and 

attributes to them some sort of pre-existing rationale that has not, in the case of MVR, 

been established. As will be discussed in Chapter 7, the history of the M V R was lost 

from view when all Registries are considered the same, under the umbrella of Alberta 

Registries. 

The attempt by one individual, the Liberal MLA, to ask questions about the 

process used by Alberta Registries and PWC was cut off twice by the Chair. 

"I think we are getting into stuff now, Gary, that once the report is released 
there is going to be specific discussions on. Also, we're getting kind of an advanced 
snapshot of what might be coming in the report, and I don't want to put these ladies in 
the position of finding themselves reporting to us before they report to the minister, 
who is the purchaser of the report" (Alberta Legislature 1998f, p. 8-9). 

Shortly afterwards The Chair closed the door again. "... keep them [your 

questions] a little more general, then, Gary, because, as I say, I don't want to put them in 

a spot of having to be chastised later on for giving information that shouldn't be out. I am 

also a little concerned about our time. Go ahead though" (Alberta Legislature 1998f, p. 
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9). 

Implied in the first statement was the expectation that the committee would have 

further discussion on this once the final report is released. This truncation of the 

questioning is regrettable as the chance was forever missed. The committee never 

discussed the PWC report released December 31, 1998. This is why the diagram at the 

start of this chapter has a dotted rather than a solid line linking Alberta Registries to the 

FOIP Review Committee. The actual direct contact between the two was minimal. 

The subject of Registries came up again in the November 23, 1998 meeting. 

Specifically the question raised was whether the committee should make a specific 

recommendation regarding Registries (Alberta Legislature 1998g, p. 9-10). The Chair 

suggested the following recommendation, as the discussion was opened. 

"Recognizing that much information collected by various registries is for the 
purpose of protecting the interests of other people than the applicant, that historical 
practices of providing that information be upheld to the extent that it is necessary for 
those purposes and that registry services remain outside of the FOIP Act" (Alberta 
Legislature 1998g, p. 10). 

In this statement, once again, the multiple registries located under the structure of 

Registries obscures the uniqueness of the practices and databases within each. The 

attribution of historical rational may be applicable for the Chair's earlier use of the Land 

Titles Registry examples, but the two systems have unique histories. As will be 

discussed in Chapter 4 the actual status of the MVR has been an open question for 

decades. 
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The floor was then turned over to the committee and the discussion became rather 

heated. The response to the Chair's suggested recommendation, by Gary Dickson, the 

Liberal M L A , was that, 

"We've got acute hearing when it comes to the interests of parking lot 
operators and private investigators and the legitimate concerns of Albertans are 
somehow in some sort of lower category. My sense had been from an earlier 
discussion that the committee had no will to get into this. If that's the decision of the 
committee, that we're simply going to leave this other process to go wherever it's 
going to go, then that's fine, but I could not accept the wording you've put forward in 
terms of the reason why we're not" (Alberta Legislature 1998g, p. 10). 

In brief discussions that followed, the dissenters from the Chair's suggested 

recommendation focused on the normative assessment of his statement. Gary Dickson's 

argument was that, "My problem is that the motion that you've thoughtfully crafted 

imports a normative assessment of what's going on now, and I just want to avoid that" 

(Alberta Legislature 1998g, p. 10,11). This sentiment was also expressed by a 

representative of the OIPC who was concerned that the norm as it stood should perhaps 

be dealt with through legislation. Both of these speakers argued about making this kind 

of normative statement, which would imply the legitimation of the status quo and 

suggested that the committee leave the issue as something being looked at in a parallel 

process that should be reviewed by the committee again. Very quickly though a move 

was made to adopt the Chair's wording of the recommendation, which was accepted. 

Afterward, the debate on the issue disappeared (Alberta Legislature 1998g, p. 12). 

In the November 30, 1998 meeting, the issue of Registries and the MVR came up 

only indirectly through a discussion of Section 16(4)(g) of FOIP. Section 16 deals with 
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the duty of a public body to refuse to disclose personal information if it would be an 

unreasonable invasion of a third party's personal privacy. Section 16(4) lists 

circumstances where the disclosure of personal information would not be an invasion of 

privacy, which included (g) "the disclosure reveals details of a license, permit or other 

similar discretionary benefit granted to a third party by a public body." 

Central to the discussion was the issue of licenses or permits such as hunting, 

building or mineral exploration permits to individuals versus corporations, and whether 

there should be different degrees of protection of personal information for individuals and 

corporations. It was fairly clear from the perspective of Alberta Justice and the OIPC that 

corporations do not have privacy rights. "Clearly, a business has no personal privacy 

rights under that act the way it's set up, because privacy rights always attract to an 

individual, which is defined as a human being" (Alberta Legislature 1998h, p. 11). 

At issue with respect to such permits was the protection of individual privacy. 

While only tangentially related to driver licenses, a potential solution to the problem tied 

in to prior discussions on the MVR. 

"We raised it earlier - and I am talking much earlier, at an earlier meeting -
when we talked about being able to block personal information in the registry office 
for someone who's being harassed or stalked or anything like that. I'm not so sure 
that we could write that into this act, but we already have a recommendation that the 
registries people make provision that they can, upon request, block information for an 
individuals protection. I am talking personal physical protection" (Alberta 
Legislature 1998h, p. 13). 

In this discussion, a representative from Alberta Justice suggested that Section 17 
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of the Act might cover this situation. This section grants a public body the right to 

consider refusing the release of personal information if it might be harmful to the 

individual. Here, as before, it is the citizen who must make a request and offer 

explanation. 

"So that section does exist currently, and it certainly does recognize -- the 
only gap is that the public body has to be aware of the situation and that there is a 
potential — you know, when the individual gives the information or is involved in 
something, they have to explain why there is a threat, or when there is an application 
for someone's personal information, they can contact the applicant and find out if 
there is a situation like that" (Alberta Legislature 1998h, p. 15). 

As before, the strangeness of this proposal seems to elude those making it. The 

"gap" mentioned is serious. The only way a public body could become aware of a threat 

is if he or she informed the public body of one. But that assumes the individual is aware 

that information they provide might be released, and it also transfers the onus of 

responsibility entirely to individuals to justify their case. Without individuals being 

aware of their 'responsibility' this protection is practically ineffective. 

The Committee had only two more meetings and these dealt largely with 

discussions on the final report. In the February 1, 1999 meeting, there was some debate 

on the wording of the preamble to the report. This issue dealt with whether the preamble 

should feature the term 'substantial public input' as a description of the review process. 

Gary Dickson, the Liberal MLA, was quite blunt in opposing its use. 

"You know, I think I have attended every meeting of this committee. I think 
I've read all the submissions that we've got. Unless somebody is redefining "public" 
in new and interesting ways, I think that the most disappointing part of our process 
has been how little public input we got. I'm troubled to see us starting off by boasting 
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"substantial public input" when in fact - what do we have? Initially 10 of the 120-
odd submissions were from sort of members of the public, and we received over 80 
submissions from people involved in the processing requests.... Our whole 
consultation has largely been driven by the needs and issues of access processors in 
the province. ... I respectfully suggest that we are perpetuating a myth when we talk 
about substantial public input. I think we have to be more descriptive in terms of the 
kind of input we've got. It's been from people on one side of the fence and almost no 
input from people on the other side of the fence" (Alberta Legislature 1999a, p. 47-
48). 

The final meeting of February 8, 1999 dealt with the final report and related 

issues and had nothing further to add on the subject of the MVR. 

Summary 

There are a number of points to be made about events, outlined above, since the 

audit. First, there is a strong reference to history as an explanation for existing practices 

with respect to the sale of MVR information. Without a clear understanding for the 

rationale behind historical practices, this is an unreasonable reason to continue such 

practices. It merely restates what is already known: that these practices have emerged 

from past events. This does not tell us how they came to exist or appear or their purpose. 

This explanation explains the consequence through reference to itself. 

A second point is the obscuring of the MVR through its existing organizational 

association with other registries, under the umbrella of Alberta Registries. The 

requirement that motor vehicles be registered in this province dates back to 1906 and ever 

since that time there has been some sort of registry system for motor vehicles. The recent 

grouping of the M V R with other registries in 1993, under Alberta Registries, and the 

subsequent confusion of the MVR with the Land Titles Registry, as exemplified in the 
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earlier discussion, obscures the MVR's history and its uniqueness. 

A related third point is that while the sale of data may have predated the existence 

of Alberta Registries, documents produced by Alberta Registries suggest that the 

existence of Alberta Registries has caused an increase in the sale of personal information. 

"In recent years, as we moved to working with private registry agents, the number of 

account holders has increased because of their marketing efforts" (Alberta Registries 

1998, p. 3). On the one hand there seems to be the desire to distance the problem from 

Alberta Registries itself while on the other hand the existence and efforts of Alberta 

Registries has exacerbated the problem. 

A fourth point deals with confusion even about the recent past, with respect to the 

FOIP Act itself. The FOIP Act in Alberta was not passed until 1995. Yet the deputy 

Minister, in requesting the audit, appears to suggest that the department's concern was 

conformance with FOIP. But the problem predates FOIP and it predates Alberta 

Registries created two years before FOIP. This insertion of FOJJP into the issue is 

reflected in a question-and-answer document produced by Alberta Registries, subsequent 

to the privacy audit. The response to the question about what other provinces do with 

MVR data was met with the response, "It is very difficult to make comparisons between 

provinces. The Freedom of Information and Protection of Privacy Act varies between 

jurisdictions, therefore so does the disclosure practices" (Alberta Registries 1998, p. 5). 

It is not clear what the answer has to do with the question. The question was not about 

different FOIP legislation; it was about what other provinces do with MVR data. The 
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insertion of FOIP in the answer obscured the question. 

A fifth point to be highlighted is the influence of the non-political in the formation 

of what should be political policy. In the FOIP Review Committee meetings, 

representatives from Alberta Justice, Alberta Labour and Municipal Affairs exercised a 

considerable degree of control over the discussion and the process. On the subject of the 

outstanding privacy compliance audit recommendations, it was Alberta Registries. PWC 

and Angus Reid who were the only ones attempting to address the issues. Also, by 

delegating the authority to collect and use personal information to government 

departments in the form of regulations, which are only reviewed by the government 

members and not the Legislature, this process places considerable influence in the hands 

of bureaucrats, with the non-political groups. 

Sixth, related to the above is the absence of both the public and political 

participation in the entire discussion. The political, the elected representatives and the 

constituents that elected them are absent. There is no evidence of serious debate in the 

Legislature, no apparent political will to address the issue directly, and no unfettered 

voice from the public. The latter might be due to the lack of a place for that voice to 

appear or a lack of interest on the part of the public. 

The seventh and final point is the apparent lack of reflection on the part of the 

data suppliers and members of the FOIP committee on the strangeness of the solutions 

offered to the problem that individuals might be endangered through the release of 
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personal information provided to the government. The suggestions offered included 

seeking to have the data suppressed by having the individual explain their exceptional 

and personal circumstances, or have them acquire a post office box number. Both of 

these possible solutions presuppose that individuals would be aware of the possibility that 

their information might be sold or released. It also puts the onus entirely on individuals 

to extricate themselves from what is in effect an inviolable system. 

Development of Research Objectives 

What we have here are two competing organizational actants, the OIPC and the 

MVR. In the response to the audit, Alberta Registries indicated that the implications of 

the five unresolved implications would be addressed and resolved by the end of 1999. By 

the fall of 2001, this has yet to happen. The dispute still exists, but in the meantime 

things are pretty much "business as usual" for the MVR. 

In this chapter, we have an intersection and subsequent divergence of actants. At 

the start of this segment we had the intersection of the two principal actants, the M V R 

and the OIPC. They meet and then went off in their separate directions. The two actants 

cross paths in the FOIP Review Committee, but only tangentially and then they went 

there separate ways again. The FOJP Review Committee, rather than acting as a magnet 

to bring them together sought to keep them apart. The PWC report was produced on 

December 31, 1998 while the Review Committee Report was produced in March 1999. 

There was a window of potential contact again, but it was never acted upon. 
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The trajectory of events that have played out since the audit was not inevitable. 

Had the FOIP review committee inserted itself as an actant in attempting to resolve the 

outstanding audit recommendation or addressed the political question of the propriety of 

selling the personal information of its citizens, the trajectories could have been otherwise. 

But that was not the case. The committee effectively stood back and permitted the other 

actants, Alberta Registries and PWC, to continue on their way. It is not clear where 'that 

way' will wind up, but in the short term, the data supplier (Alberta Registries) and data 

users are able to generally use the information as they have in the past. 

This could be considered the end of the story, except that important events 

continue to occur and, in a Latourian sense, the story has no beginning. To leave the 

story as it stands is to accept that a conflict emerged in a vacuum and that out of nowhere 

a solution will emerge. 

The general appeal to 'historical practices' has told us very little. The constitution 

of Alberta Registries further fractures any sense of history. Multiple registries with 

different histories are co-mingled and related 'marketing' efforts of Alberta Registries 

and its agents are geared to expanding the use of MVR information. The FOIP Act adds 

to the confusion by being inserted as a relevant marker, fracturing history again. The 

M V R and the essential issue of the government's selling the personal information of 

individuals are tangled in a web that obfuscates the issue and hampers understanding it. 

The influence of the non-political, the apparent absence of the public and the political, 

and the strangeness of proposed solutions to problems that perhaps should not exist in the 
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first place add further mystery. 

What is missing is any sense of how the MVR arrived at this point, uncluttered by 

the distractions of more recent actants such as Alberta Registries and FOIP. What is 

missing in the 'historical practices' argument is history itself. The tangled web of today 

and the recent past obscures an understanding of the MVR. The actants that were 

involved and their actions are missing. 

The influence of the non-political, the absence of the public and the political and 

the development of strange workarounds said to offer individuals protection caused in 

part by largely unknown institutional practices that appear unquestionable, are all 

'interests' working against privacy and for data usage. If there are increased concerns 

about privacy issues, and certainly the existence of something called a Privacy 

Commissioner would suggest that is the case, why were the issues of privacy so 

successfully omitted in this case? Why is the use of this information collected for the 

purpose of registering motor vehicles and used for other purposes unmolested after all of 

this action? Its trajectory remains essentially unchanged. This, in spite of the fact that 

there does not even appear to be any legislative authority to sell this information, as 

mentioned in the audit and in comments offered by a representative of Alberta Justice in 

a review committee meeting, as cited earlier. 

An appeal to an unexamined history fails to adequately address the questions. In 

fact, it obscures it. 'Historical practices' as an explanation uses the consequence to 
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explain itself. It is a non-answer, itself making political discussion difficult because of its 

opaqueness. This does not make sense from the theoretical perspective described in 

Chapter 1 that argues that reality is a by-product of past action and could have been 

otherwise. Reality does not happen, it is produced and reproduced. 

The general research question was, what are the various arguments and actions 

taken by actants across time and how have they supported the continued sharing and use 

of MVR data with various business and government groups and, in the process, prevented 

the encroachment of increasing privacy issues more generally and specifically, on those 

practices? 

What is also required in order to understand the existing conflict between the 

OIPC and Alberta Registries is to discover the substance of the actant known as the OIPC 

as well. The OIPC too is a consequence, a construction, and the consequence of this 

construction cannot be used to explain itself. This is an instance where the simple 

methodological advice of "following the actors around" is far from simple. While the 

OIPC adds an interesting element to a study centred on privacy, it also adds an immense 

amount of work, as the role of the OIPC cannot be assumed from its title. 

A final goal of this research is to apply ANT in a field where its principle 

advocates have not applied it and discover insights that it might provide as well as its 

limitations. 

The specific research questions that must be answered to address the above 
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general question are: 

1) What is the substance of the OJPC? What is the actual constitution of the 

OIPC and how did it come to be constructed in that way? 

2) What is the actual constitution of 'historical practices', with respect to the 

MVR, and how did the present come to be constructed in the way that it 

has? 

3) How do we describe the current situation as a continuity of history? 
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Appendix 2.1 Outstanding Audit Recommendations 

1. In order to protect the personal information of 
Albertans from inappropriate disclosure and 
consequent misuse, it is recommended that the 
Minister responsible for Alberta Registries consider 
the advisability of making personal information in 
the Office of the Register of Motor Vehicles sully 
subject to Part 2 of the Freedom of Information and 
Privacy Protection Act. 
Alternatively, it is recommended that Alberta 
Registries consider adopting fair information 
practices that are equivalent to the Freedom of 
Information and Protection of Privacy Act with 
respect to the use, disclosure and protection of 
personal information in the Motor Vehicles Registry 
(Recommendation 7 provides more detail) 

This recommendation has major legislative, policy 
and financial implications. We agree in principle 
with this recommendation, however, additional time 
is necessary to consult with the Motor Vehicles 
Registry stakeholders regarding implications of this 
recommendation and the manner in which it could 
be implemented. 

2. It is recommended that Alberta Registries adopt 
fair information practices and disclose personal 
information only: 
If the disclosure is consistent with the original 
purpose for which the information was collected; or 
If there is legislative authority for disclosure; or 
If informed consent has been obtained; or 
If disclosure is for a purpose consistent with the 
provision of 38,40 and 41 of the Freedom of 
Information and Protection of Privacy Act, which 
specifies the circumstances under which a public 
body may disclose information 

This recommendation has major legislative, policy 
and financial implications. We agree in principle 
with this recommendation, however, additional time 
is necessary to consult with the Motor Vehicles 
Registry stakeholders regarding implications of this 
recommendation and the manner in which it could 
be implemented. 

3. It is recommended that Alberta Registries 
monitor the disclosure of driver abstract to ensure 
consent is obtained in compliance with the Motor 
Vehicles legislation 

This recommendation has major legislative, policy 
and financial implications. We agree in principle 
with this recommendation, however, additional time 
is necessary to consult with the Motor Vehicles 
Registry stakeholders regarding implications of this 
recommendation and the manner in which it could 
be implemented. 

4. It is recommended that Alberta Registries ensure 
that the personal information disclosed to its clients 
is used in accordance with the terms of access 
agreements between Alberta Registries and those 
clients. 

This recommendation has major legislative, policy 
and financial implications. We agree in principle 
with this recommendation, however, additional time 
is necessary to consult with the Motor Vehicles 
Registry stakeholders regarding implications of this 
recommendation and the manner in which it could 
be implemented. 

5. In order to ensure that access to the Motor 
Vehicle Registry is restricted uniformly, it is 
recommended that Alberta Registries establish 
standards and conditions for granting access 
privileges and regularly update its records. 

This recommendation has major legislative, policy 
and financial implications. We agree in principle 
with this recommendation, however, additional time 
is necessary to consult with the Motor Vehicles 
Registry stakeholders regarding implications of this 
recommendation and the manner in which it could 
be implemented. 
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Appendix 2.2 Sections 37,38,39,40 and 41 of the Alberta FOIP Act. 

PART 2 - PROTECTION OF PRIVACY 

Division 2 - Use and Disclosure of Personal Information by Public Bodies 

Section 37 - Use of Personal Information 

37(1) A public body may use personal information only 
(a) for the purpose for which the information was collected or compiled or for a 
use consistent with that purpose, 
(b) if the individual the information is about has identified the information and 
consented, in the prescribed manner, to the use, or 
(c) for a purpose for which that information may be disclosed to that public body 
under section 38,40 or section 41. 

(2) Despite subsection (1), but subject to subsection (3), a post-secondary educational 
body may use personal information in its alumni records for the purpose of its own fund-
raising activities. 
(3) A post-secondary educational body must, when requested to do so by an individual, 
discontinue using that individual's personal information under subsection (2). 
(4) A public body may use personal information only to the extent necessary to enable 
the public body to carry out its purpose in a reasonable manner. 

1994 cF-18.5 s37;1999 c23 s24 
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Alberta Freedom of Information and Protection of Privacy Act 

PART 2 - PROTECTION OF PRIVACY 

Division 2 - Use and Disclosure of Personal Information by Public Bodies 

Section 38 - Disclosure of personal information 

38(1) A public body may disclose personal information only 
(a) in accordance with Part 1, 

(a.l) if the disclosure would not be an unreasonable invasion of a third 
party's personal privacy under section 16, 
(b) for the purpose for which the information was collected or compiled or for a 
use consistent with that purpose, 
(c) if the individual the information is about has identified the information and 
consented, in the prescribed manner, to the disclosure, 
(d) for the purpose of complying with an enactment of Alberta or Canada or with 
a treaty, arrangement or agreement made under an enactment of Alberta or 
Canada, 
(e) for any purpose in accordance with an enactment of Alberta or Canada that 
authorizes or requires the disclosure, 
(f) for the purpose of complying with a subpoena, warrant or order issued or made 
by a court, person or body having jurisdiction to compel the production of 
information or with a rule of court that relates to the production of information, 
(g) to an officer or employee of the public body or to a member of the Executive 
Council, if the information is necessary for the performance of the duties of the 
officer, employee or member, 

(g.l) to an officer or employee of a public body or to a member of the 
Executive Council, if the disclosure is necessary for the delivery of a common or 
integrated program or service and for the performance of the duties of the officer 
or employee or member to whom the information is disclosed, 
(h) for the purpose of enforcing a legal right that the Government of Alberta or a 
public body has against any person, 
(i) for the purpose of 

(i) collecting a fine or debt owing by an individual to the Government of 
Alberta or to a public body, or to an assignee of either of them, or 
(ii) making a payment owing by the Government of Alberta or by a public 
body to an individual, 

(j) for the purpose of determining or verifying an individuals suitability or 
eligibility for a program or benefit, 
(k) to the Auditor General or any other prescribed person or body for audit 
purposes, 
(1) to a member of the Legislative Assembly who has been requested by the 
individual the information is about to assist in resolving a problem, 
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(m) to a representative of a bargaining agent who has been authorized in writing 
by the employee the information is about to make an inquiry, 
(n) to the Provincial Archives of Alberta or to the archives of a public body for 
permanent preservation, 
(o) to a public body or a law enforcement agency in Canada to assist in an 
investigation 

(i) undertaken with a view to a law enforcement proceeding, or 
(ii) from which a law enforcement proceeding is likely to result, 

(p) if the public body is a law enforcement agency and the information is 
disclosed 

(i) to another law enforcement agency in Canada, or 
(ii) to a law enforcement agency in a foreign country under an 
arrangement, written agreement, treaty or legislative authority, 

(q) so that the spouse, relative or friend of an injured, i l l or deceased individual 
may be contacted, 
(r) in accordance with section 40 or 41, 
(s) to an expert for the purposes of section 17(2), 
(t) for use in a proceeding before a court or quasi-judicial body to which the 
Government of Alberta or a public body is a party, 
(u) when disclosure is by the Minister of Justice and Attorney General or an agent 
or lawyer of the Minister of Justice and Attorney General to a place of lawful 
detention, 
(v) for the purpose of managing or administering personnel of the Government of 
Alberta or the public body, 
(w) to the Director of Maintenance Enforcement for the purpose of enforcing a 
maintenance order under the Maintenance Enforcement Act, 
(x) to an officer of the Legislature, if the information is necessary for the 
performance of the duties of that officer, 
(y) for the purpose of supervising an individual under the control or supervision 
of a correctional authority, 
(z) when the information is available to the public, 
(aa) to a relative of a deceased individual if, in the opinion of the head of the 
public body, the disclosure is not an unreasonable invasion of the deceased's 
personal privacy, 
(bb) to a lawyer or student-at-law acting for an inmate under the control or 
supervision of a correctional authority, 
(cc) if the head of the public body believes, on reasonable grounds, that the 
disclosure will avert or minimize an imminent danger to the health or safety of 
any person, or 
(dd) to the Administrator of the Motor Vehicle Accident Claims Act or to an agent 
or lawyer of the Administrator for the purpose of dealing with claims under that 
Act. 

(1.1) A post-secondary educational body may disclose personal information in its alumni 
records for the purpose of fund-raising activities of the post-secondary educational body 
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if the post-secondary educational body and the person to whom the information is 
disclosed have entered into a written agreement 

(a) that allows individuals a right of access to personal information that is 
disclosed about them under this subsection, and 
(b) that provides that the person to whom the information is disclosed must 
discontinue using the personal information of any individual who so requests. 

(1.2) A post-secondary educational body may, for the purpose of assisting students in 
selecting courses, disclose teaching and course evaluations that were completed by 
students. 
(2) A public body may disclose personal information only to the extent necessary to 
enable the public body to carry out the purposes described in subsections (1), (1.1) and 
(1.2) in a reasonable manner. 

1994 cF-18.5 s38;1995 cl7 sl2;1996 c28 s21;1999 c23 s25 
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Alberta Freedom of Information and Protection of Privacy Act 

PART 2 - PROTECTION OF PRIVACY 

Division 2 - Use and Disclosure of Personal Information by Public Bodies 

Section 39 - Consistent Purposes 

39. For the purposes of sections 37(l)(a) and 38(l)(b), a use or disclosure of personal 
information is consistent with the purpose for which the information was collected or 
compiled if the use or disclosure 

(a) has a reasonable and direct connection to that purpose, and 
(b) is necessary for performing the statutory duties of, or for operating a legally 
authorized program of, the public body that uses or discloses the information. 

1994 cF-18.5 s39;1999 c23 s26 



107 

Alberta Freedom of Information and Protection of Privacy Act 

PART 2 - PROTECTION OF PRIVACY 

Division 2 - Use and Disclosure of Personal Information by Public Bodies 

Section 40 - Disclosure for research or statistical purposes 

40. A public body may disclose personal information for a research purpose, including 
statistical research, only if 

(a) the research purpose cannot reasonably be accomplished unless that 
information is provided in individually identifiable form or the research purpose 
has been approved by the Commissioner, 
(b) any record linkage is not harmful to the individuals the information is about 
and the benefits to be derived from the record linkage are clearly in the public 
interest, 
(c) the head of the public body has approved conditions relating to the following: 

(i) security and confidentiality, 
(ii) the removal or destruction of individual identifiers at the earliest 
reasonable time, and 
(iii) the prohibition of any subsequent use or disclosure of the information 
in individually identifiable form without the express authorization of that 
public body, 
and 

(d) the person to whom the information is disclosed has signed an agreement to 
comply with the approved conditions, this Act and any of the public body's 
policies and procedures relating to the confidentiality of personal information. 
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Alberta Freedom of Information and Protection of Privacy Act 

PART 2.1 - DISCLOSURE OF INFORMATION IN ARCHIVES 

Division 2 - Use and Disclosure of Personal Information by Public Bodies 

Section 41 - Disclosure of information in archives 

41(1) The Provincial Archives of Alberta and the archives of a public body may disclose 
for research purposes 

(a) personal information that 
(i) has been in existence for 25 years or more if the disclosure 

(A) would not be an unreasonable invasion of personal privacy 
under section 16, or 
(B) is in accordance with section 40, 
or 

(ii) is contained in a record that has been in existence for 75 years or more; 
(b) information other than personal information that has been in existence for 25 
years or more if 

(i) the disclosure of the information would not be harmful to the business 
interests of a third party within the meaning of section 15, 
(ii) the disclosure of the information would not be harmful to a law 
enforcement matter within the meaning of section 19, 
(iii) the information is not subject to any type of legal privilege under 
section 26, and 
(iv) access to the information is not restricted or prohibited by another Act 
of Alberta or Canada. 

(2) The archives of a post-secondary educational body may disclose for research purposes 
information, including personal information, that has been in existence for 25 years or 
more if 

(a) the post-secondary educational body and the person to whom the information 
is disclosed have entered into a written agreement that 

(i) ensures security and confidentiality of the information, and 
(ii) prohibits subsequent use or disclosure of the personal information in 
individually identifiable form without the express authorization of the 
post-secondary educational body, and 

(b) access to the information is not restricted or prohibited by another Act of 
Alberta or Canada. 

1999 c23 s27 
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Chapter 3: The Genesis of the Office of the Information and 
Privacy Commissioner 

Chapter Overview 

Since one of the principle actants in this conflict is the Office of the Privacy 

Commissioner of Alberta (OIPC), we must understand the genesis of this office. To 

accept the OIPC by its title alone would treat the office as a black box, taking the office's 

description and name as an explanation in itself. 

To avoid creating an ahistorical divide, between the office, its construction and its 

resulting constitution, the genealogy of the OIPC must be examined in order to recreate 

the context that lead to its creation and to make sense of its content. Only then can the 

actant and the role that this actant is playing in the conflict be understood. Articulating 

both the construction of this office, in this chapter, and the construction of the MVR 

actant in chapters 4 and 6, will allows us to understand the conflict that exists between 

them. 

The OIPC of Alberta, and offices like it in Canada are recently created legislative 

entities. Alberta was one of the last provinces to pass such legislation, doing so in 1994. 

In 1982, both Quebec and the federal government passed Freedom of Information and 

Privacy Acts, as did Manitoba in 1985, Ontario in 1987, Saskatchewan in 1991, British 
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Columbia in 1992, Alberta in 1994, the Northwest Territories in 1994 and the Yukon 

Territory in 1996 (Roberts 1998, p. 68).18 

Earlier events in the 1960s and 1970s, and the creation of related legislation in 

Europe and the US, heavily influenced the shape of such legislation in Canada. At a 

minimum, to understand Alberta's legislation and other provincial and federal legislation 

in Canada, we have to examine these events. But even that would be a false start. A 

focus on such legislation would result in a focus on 'markers' (i.e. superficial markings) 

and ignore the underlying currents that caused these markers. We need to step back from 

these markers, however briefly, in order to see this type of legislation as events that mark 

a particular determination of trajectory with respect to privacy. 

This chapter will start with a brief discussion of these broader privacy strands that 

suggest other possible definitions of privacy. My analysis will suggest that the current 

conception of privacy is different and more constricted than earlier views. Second, I will 

describe more recent events in other jurisdictions, including Europe and the United 

States, which led to a redefinition of privacy and to the development of legislation based 

on this redefinition. As privacy legislation has a relatively shorter history, tracing the 

genesis for such legislation to this time is made simpler by the fact that the roots have not 

The Maritime Provinces had earlier "access to information legislation", Nova Scotia in 1977, New 
Brunswick in 1978, and Newfoundland in 1981 (Roberts 1998). Privacy was not part of this legislation. 
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been obscured. Finally, both external influences as well as the unique influences within 

Canada that culminated in both federal and provincial legislation will be described. 

Before Privacy Legislation 

Social theorists have long commented on the role of privacy in society, both the 

need for privacy and how it manifests itself in different social settings. Two 

commentators have suggested that the importance of and concern for privacy has always 

been present in societies. Flaherty, 1972, suggested that Western civilizations have 

recognized the importance of at least some personal privacy "from time immemorial" 

(Flaherty 1972, p. 242). Westin claims that privacy is a fundamental human need and 

concern dating back to Greek and Roman times (Westin 1967. p. 7). This suggests that 

privacy is not a modem notion. 

"To the contemporary notion that we are the first people to want privacy and 
to be concerned about its preservation is misleading. From at least the fifteenth 
century the term privacy has been used in the English language to mean the "state of 
being withdrawn from the society of others, or from public interest""(Flaherty 1972, 
p. 10). 

Flaherty, 1972, wrote a book entitled Privacy in Colonial New England. Contrary 

to modern views of Puritan New England, he found that privacy was seen as an important 

value. He observed that; "The New England colonists desire for personal privacy was 

not a novel demand in the New World but a part of their traditional English heritage" 

The privacy legislation in these provinces is weak and they have been described as "data havens" 
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(Flaherty 1972, p. 242). Flaherty concluded that, "This valuation of privacy has not 

changed drastically since that time, except that changed conditions make privacy more 

passionately sought today, since it is less readily available" (Flaherty 1972, p. 242). 

While he is linking privacy concerns directly to modern times, he is referring to a 

broad state of privacy possibilities, privacy of the physical person, a private space and 

privacy of thought and the ability to "withdraw" from the interest of others. Flaherty 

does not characterize privacy as a need felt similarly among individuals across Puritan 

New England. He does, though, view it as a universal need, individually sought after 

according to the specific personal needs of individuals. 

"Probably every resident sought a measure of privacy at some point in every 
day. Only the intensity with which an individual searched for it differed from person 
to person. Individuals sought as much privacy as their personalities demanded and 
tried to ensure that a sufficient amount was available" (Flaherty 1972, p. 242). 

Flaherty argues that the right to privacy existed and its violation was challenged. 

"The legal resources available for the assertion of a right to privacy were perfectly 

suitable to the level of challenges that privacy encountered in the colonial setting" 

(Flaherty 1972, p. 248). Homes, for example, were considered to be private spaces and 

eavesdroppers and Peeping Toms were often prosecuted (Shapiro 1998, p. 278). 

(Finestone 1997, p. 26, 53). 
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Westin also comments that privacy is an almost universal phenomenon by saying 

that "Needs for individual and group privacy and resulting social norms exist in virtually 

every society" (Westin 1984, p. 61). But he also argued that individual differences in 

their need for privacy existed, even within the same cultures. 

We need not rely on relatively modem writers of history to get a sense of the 

importance of privacy and private space. Simmel, a sociologist, wrote an essay in 1903 

entitled The Metropolis and Mental Life in which he argued for this need for space due to 

the pressures of urban life. 

"The deepest problems of modem life flow from the attempt of the individual 
to maintain the independence and individuality of his existence against the sovereign 
powers of society, against the weight of the historical heritage and the external culture 
and technique of life" (Levine 1971, p. 324). 

He further added that within the city "... is to be found such a tremendous 

richness of crystallizing, depersonalized cultural accomplishments that the personality 

can, so to speak, scarcely maintain itself in the face of it" (Levine 1971, p. 338). 

According to Simmel, the pace, structure and demands of city life, the sheer number of 

people encountered in their different roles and the ways in which life was constructed 

threaten to overwhelm the individual's experience of life. 

Thirteen years earlier Warren and Brandies claimed something similar in the 

United States. "The intensity and complexity of life, attendant upon advancing 

civilization, have rendered necessary some retreat from the world" (Warren and Brandies 

1890, p. 196). This paper argued that this need to retreat from the world had an historical 
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basis, both as a need and an established legal right, recognized in common law (Warren 

and Brandies 1890). 

Warren and Brandies, writing in 1890, argued for a legal entitlement to be let 

alone, a legal right of privacy that they traced back to the 1500s. The writing of this 

article was prompted by a sense of intrusiveness by the press, particularly with respect to 

changes in photographic technology. 

"But now that modern devices afford abundant opportunities for the 
perpetration of such wrongs [photographers use of negatives for own gains] without 
any participation by the injured party [no sittings were required with newer cameras] 
the protection granted by law must be placed upon a broader foundation" (Warren and 
Brandies 1890, p. 211). 

Both of these comments echo similar sentiments from roughly the same time 

periods, but on different continents, Europe and North America. The hectic pace of 

'civilized' life had created a need to retreat from it. 

Another social theorist, Herbert Marcuse writing in the early 1960s, linked 

privacy directly to freedom. He did this by placing privacy at the "hidden roots" of both 

economic and political freedom. He asked, "Can a society which is incapable of 

protecting individual privacy even within one's four walls rightfully claim that it respects 

the individual and that it is a free society?" (Marcuse 1968 cl964, p. 245). Marcuse 

described the necessary condition of freedom as the existence of the ".. .inner space of 

privacy..." which creates the possibility whereby the individual can "...think, question 

and find. This sort of privacy was the sole condition that... can give meaning to freedom 
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and independence of thought - [which] has long since become the most expensive 

commodity .... " (Marcuse 1968 cl964, p. 244). 

Marcuse was reflecting on something that is important to freedom but that has 

become scarce. Marcuse's comments refer specifically to what he called 

"overdeveloped" countries bent on consumerism. 

"In the overdeveloped countries, an ever-larger part of the population 
becomes one huge captive audience - captured not by a totalitarian regime but by the 
liberties of the citizens whose media of amusement and elevation compel the Other to 
partake of their sounds, sights, and smells" (Marcuse 1968 cl964, p. 245). 

Marcuse too was talking about the oppressive nature of the din and distractions of 

modem society. Marcuse described what both Simmel and Warren and Brandies were 

expressing and the common threads are apparent. That is, the individual had lost the 

ability to retreat, had become overwhelmed by the "external culture and technique of 

life" and the "intensity and complexity of life" and had become part of a "huge captive 

audience". 

This brief preview of privacy was necessary to establish the existence of prior 

concerns about threats to privacy and the implications of these threats.19 For Simmel, 

privacy was a needed space to maintain a sense of individuality and independence and 

1 9 One of the difficulties of ANT is deciding when to stop. Are these writings themselves false origins? 
The point here is not to seek absolute origins, but rather to suggest the existence of other possibilities in 
order to show that the trajectory of events to be discussed in this chapter was only one possible trajectory. 
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protection from the perpetual bombardment of urban life. For Warren and Brandies, the 

concern was for information privacy but also privacy of the physical person as well as 

claims to privacy of physical space. For Marcuse, privacy was at the very root of 

freedom, which was being drowned out by the noise of our own amusements. For 

Marcuse this bombardment squeezes out the ability for quiet reflection and limits 

political and economic freedom. 

There are different views on what constitutes privacy. There is the notion of the 

privacy of physical space or territorial privacy. This type of privacy refers to the ability 

of the individual to declare a space free of others. This has been variously referred to as 

territorial privacy (Cavoukian and Tapscott 1995, p. 13), the right to private space, 

(Finestone 1997, p. 6) (Schwartz 1968, p. 747), and the privacy of the home (Shapiro 

1998, p. 283) (Schoeman 1984, p. 10). Physical or territorial privacy refers to the right to 

a physical space. Goffman argues that even in asylums there is a granting of space to 

others, even if just in a comer in a room or by a window (Schwartz 1968, p. 750). One 

author argues that the wearing of a veil allows its wearer to create a space and separate 

him or herself, even while in the midst of a crowd (Murphy 1984). 

There is also privacy of the person, one's physical body (Cavoukian and Tapscott 

1995. P. 13), (Finestone 1997, p. 6): the ability to limit the attention of others to ones' 

body. 

Another type of privacy is the privacy of personal thought and communications 
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that is threatened by the intrusion of surveillance (Finestone 1997, p. 6) (Introna 1997, p. 

261) (Warren and Brandies 1890, p. 193) (Schoeman 1984, p. 10). Surveillance leads to 

a curtailment of both thought and expression due to the unwanted 'gaze' of others. It is 

in privacy that thoughts are developed, uttered, refined and perhaps even discarded before 

they are shared with a larger audience. The fear of surveillance discourages the full 

development and exercise of thought. 

This notion of privacy, however, is not the same as the definition that has guided 

privacy legislation, developed over the last twenty or thirty years. That focus has been on 

informational privacy and is best described by Westin's oft-cited definition. "The claim 

of individuals, groups, or institutions to determine for themselves when, how, and to what 

extent information about them is communicated to others" (Westin 1967, p. 7). Here, 

Westin clearly refers to the privacy of information and our ability to limit the amount of 

information that is made available to others. This is the direction that our modem 

conception of privacy has taken. 

At various times, different types of privacy and their respective roles in society 

have been raised - privacy of space, the person, thoughts and communication - yet, the 

focus has evolved into a singular focus on the privacy of personal information. Even that 

is a misleading suggestion as it is not privacy of personal information but rather 

something different involving rules about personal data. What has become manifested in 

privacy legislation, as it exists today, is an exclusive focus on the flow of personal data, 

with minimal restrictions on its collection and use by data users. This shift in focus was 
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observed by Rule at al, in the late 1970s. 

"... the concerns which make up the privacy issue as it confronts us in the 
1970s have mainly to do with what Shils identifies as invasion of privacy by those at 
the centers of power. That is, they result from the demands for personal information 
by powerful but more or less distant social entities specializing in information 
handling" (Rule and others 1980, p. 23). 

It was the influence of the actions of distant others that lead to the exclusive focus 

on personal data and away from broader possible concerns with and conceptions of 

privacy. In this translation, distant others redefined the issue and the specific trajectory 

of events was established. 

A Translation: From Privacy to Data Protection - The Alignment of Forces 

In the 1970s and the early 1980s a critical but subtle shift in the conception of 

privacy took place. 'The concept of privacy has shifted from a civil and political-rights 

issue motivated by polemic ideology to a consumer-rights issue underpinned by the 

principles of data protection and by the law of trading standards" (Davies 1997, p. 143). 

This shift changed the focus into one specifically oriented towards the realm of 

economics and specified legal rights. This was caused in part by the increased creation 

of and use of computer databases and fears associated with the potential misuses of those 

databases. 

"In the 1960s and the early 1970s, as information technology emerged as a tool of 

public administration, large computer projects encountered a groundswell of fear and 

resistance" (Davies 1997, p. 145). Flaherty suggests that this angst may have been 
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particularly true in Europe as a result of their direct within-memory experience of war 

and the consequence of centralized record keeping (Flaherty 1989, p. 374). For Flaherty, 

"... European legislators have reflected a real fear of Big Brother based on a 
common experience of the potential destructiveness of surveillance through record 
keeping. None wish to repeat the experiences endured under the Nazis during the 
Second World War" (Flaherty 1989, p. 374). 

Other factors also played a part. George Orwell's book 1984 which, even 

seventeen years after that date has passed, still inspires the use of the "Big Brother" 

metaphor. But, other events also transpired. Vance Packard wrote a book, in 1964, 

entitled The Naked Society (Packard 1964). This book was looked upon without favor by 

many academics due its journalistic style, but was widely read by the general public and 

was influential (Marcuse 1968 cl964, p. xvii) (Lemert 1997, p. 142-144). Packard's 

book, and others, helped to focus public attention and concerns. "In the deluge of writing 

on privacy since 1964, the considerable contribution of these books have largely been 

forgotten ..." but they have "... continued to draw considerable public comment" (Rule 

and others 1980, p. 53-54). The computer itself, at this time, was still in its infancy. 

Other electronic technologies of the day were of concern including closed circuit TV, 

miniaturized and hidden cameras, listening devices, transmitters and wiretapping 

(Packard 1964, p. 25-35). These kinds of popular writings fed the flame of suspicion 
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with respect to new developments in electronics. The rise of the use of computers and 

databanks added to those concerns.20 

These suspicions and fears led to the cancellation of the Dutch census in the early 

1970s and a postponement of 1983 West German census due to widespread public 

resistance and protest (Davies 1997, p. 154) (Flaherty 1989, p. 80-81). 

Significant privacy activism arose throughout the 1960s and 1970s in the 

Netherlands and at various other times in Canada, New Zealand, Australia and the United 

States. Organizations have arisen, usually in protest to some specific issue, from the 

census to the attempted introduction of national identity cards, but these organizations 

have tended to fade away over time (Davies 1997). Few have remained active and 

perhaps this is the nature of public activism; that it is difficult to sustain over time. But, it 

can also be partly explained by a network of data users, governments and corporations, 

allied in a general interest in the increased use of computer technology and personal 

information. The efforts of this network quietly altered the landscape, reshaped the 

debate and diffused the issue. It continues to do so today. 

The increased public anxiety about the use of computers and databanks created a 

problem for those who saw potential benefits in the increased use of these devices. This 

From interviews it appears that wiretapping in Alberta in the 1950s and 1960s was a large problem. 
Regrettably, this could not be perused as it was outside the scope of this study. 
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group included governments and private sector organizations that saw great potential in 

the benefits that could be derived by the increased use of computers and databanks. 

Governments, instituting larger and more complex social programs perceived the 

technology as a better means to manage these programs and the very existence of 

computer technology made more complex social programs possible (Mayer-Schonberger 

1997. p. 222). Private sector organizations saw a potential for better planning and 

administering of their organizations (Mayer-Schonberger 1997, p. 222). These different 

groups with varied interests came to focus on a shared problem. If the public fears 

associated with computer technology could not be quelled or forestalled, the potential 

gains from its use could not be realized. The role of this non-human actant, the 

computer, caused two different sets of action. First, a general concern arose about the 

potential loss of privacy on the part of the public, due to the computer. Second, that data 

users were concerned about rising public concerns and needed to work to further their 

own ends. It was this second concern that was better able to coalesce and efforts were 

undertaken to solve this problem. The efforts of the second group have had a lasting 

impact on what we have come to know as privacy or data protection legislation through a 

crucial report produced and released by the Organisation for Economic Cooperation and 

Development, the OECD. 

The Organisation for Economic Cooperation and Development (The OECD) 

The work done by the OECD was motivated by a need to ensure the flow of data. 

"As European governments and such international organizations as the OECD, the 
European Corrimission and the Council of Europe straggled from the early 
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1970s on to resolve growing fears about computers, a group of principles slowly 
evolved to form a basis of law" (Davies 1997, p. 156). 

The impact of these groups on the direction of the privacy debate cannot be 

overstated and is often overlooked in writings on the subject. There are often references 

made to the OECD guidelines, in discussions about privacy, but rarely is this 

problematized. The OECD efforts have become the basis for a strategic shift in the 

direction of what is referred to as privacy legislation. Publications by the OECD on the 

subject date from as early as 1971, with two publications entitled Computerized Data 

Banks in Public Administration and Digital Information and the Privacy Problem 

(Organisation for Economic Co-Operation and Development 1981, copyright 1980, 

publication list and description in the Appendix). 

The June 1979 publication, Transborder Data Flows and the Protection of 

Privacy, contains the proceedings of a symposium held in Vienna two years earlier, citing 

the attendance of more than "270 experts from 23 countries and 16 international 

organizations" (Organisation for Economic Co-Operation and Development 1981, 

copyright 1980, p. 237). It is worth noting in detail the summary of this symposium. 

"It was structured to gather facts and opinions from representatives of 
governments, public authorities, industrial and commercial interests (e.g. banking 
and insurance), trade associations, service bureaux, information and 
telecommunication services, on: 

• current and future developments in the data processing industry and in user 
requirements; 

• economic, social and legal aspects and their international dimensions. 
The papers and discussions showed the need for international co-operation on 
common principles for the protection of personal data crossing national frontiers, 
without at the same time creating unnecessary barriers to all kinds of international 
data flows" (Organisation for Economic Co-Operation and Development 1981, 
copyright 1980, publication list and description in the Appendix). 
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While 'social' aspects are mentioned, they are sandwiched between economic and 

legal aspects. It is clear from the description of the attendees that economic interests 

were well represented at this symposium and perhaps legal interests through the 

involvement of governments, but it is not clear who might have represented the social 

aspects. While privacy is used in the title of the publication, the discussion is exclusively 

21 
about data and data protection. 

We see here the initial shaping of what was to be included and omitted in privacy 

debates and also the shaping of the definition of privacy itself. That is, privacy was being 

reshaped into a question of data. This shift and recasting of the issues, what constitutes 

privacy and what was to be balanced, is reflected in the 1980 document entitled 

Guidelines: On the Protection of Privacy and Transborder Flows of Personal Data. 

(Organisation for Economic Co-Operation and Development 1981, copyright 1980). 

These guidelines have had a significant impact on what we have come to know as privacy 

or data protection legislation and have been credited with being the basis of privacy laws 

in Canada, New Zealand, and Hong Kong and others (Slane 2000, p. 3). It has been 

stated that the "fair information principles', as the OECD guidelines have come to be 

known, ".... are reflected in data protection laws everywhere" (Raab and Bennett 1998, 

p. 265). Due to their influence, the origins of these principles must be articulated in order 

2 1 The influence and representation of data users in on the matter of privacy issues is a theme that appears 
throughout this research and is discussed at some length in the Chapter 7. 
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to understand what has amounted to a fundamental redirection of the notion of privacy 

and its protection. 

These guidelines were stated to have been developed with two basic competing 

values in mind. "... two essential values are involved: the protection of privacy and 

individual liberties and the advancement of free flows of personal data" (Organisation for 

Economic Co-Operation and Development 1981, copyright 1980, p. 22).22 The second of 

these two values, which sits uneasily with the first, is the principal concern for an 

organisation focused on economic cooperation. The first issue, privacy, was an issue as 

domestic legislation might lead to a restriction of the flow of data. As the report 

indicates, "Restrictions of those flows [data flows across borders] could cause serious 

disruption in important sectors of the economy, such as banking and insurance" 

(Organisation for Economic Co-Operation and Development 1981, copyright 1980, p. 5). 

Privacy legislation was seen as a potential problem that had to be addressed. The 

1960s and 1970s was a period of heightened concern about the increased use of computer 

technology for gathering and processing data. At issue for the OECD and its member 

countries was the concern that uncontrolled privacy legislation in individual countries 

This is stated slightly differently later, phrased as "... the need of balancing competing interests of 
privacy on the one hand and freedom of information on the other" (Organisation for Economic Co-
Operation and Development 1981, copyright 1980, p. 16, 18). As will be discussed, this is exactly how the 
issue is expressed today in Canadian legislation with legislation generically called FOIP laws, or Freedom 
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could interfere with the free flow of information. "... transborder flows of personal data 

contribute to economic and social developments" and "that domestic legislation 

concerning privacy protection and transborder data flows of personal data may hinder 

such data flows" (Organisation for Economic Co-Operation and Development 1981, 

copyright 1980, p. 7). 

While the terms 'privacy' and 'personal freedoms and liberties' were used, the 

technological issue being addressed narrowed the focus substantially. The solution 

focused on how to soothe privacy concerns about electronic data without hindering trade. 

It is here that the focus changed from one of general privacy to one of data management. 

This document contains within it eight principles which have become the basis for 

much of what we know as privacy or data protection legislation. These are also known as 

fair information principles. The principles are listed in Table 3.1. 

of Information and Protection of Privacy laws. Privacy and access to information are two competing 
principles tied together. 
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Table 3.1 OECD Principles 

Basic Principles of National Application 

1 Collection Limitation Principle 

Personal data collection should be limited and collected by fair and lawful 
means, preferably directly from the data subject. 

2 Data Quality Principle 

Personal data should be relevant for the purpose for which it is to be used 
and should be accurate, complete and up-to-date. 
3 Purpose Specification Principle 

The purpose for data collection should be specified no later than at the time 
of collection and that subsequent usage of the data should be compatible with 
those purposes. 
4 Use Limitation Principle 

Personal data should not be disclosed or used for other purposes unless 
required by law or with the data subject's permission 
5 Security Safeguards Principle 

Personal data should be protected against loss, unauthorised access 
destruction, use, modification or disclosure 
6 Openness Principle 

The existence of the possession of personal data should be transparent and 
the person responsible for that set of data should be made known. 
7 Individual Participation Principle 

An individual should be able to see and contest data that exists and be able to 
challenge the possession of some aspect of the information possessed and if 
successful have it altered or removed. 
8 Accountability Principle 

A person who has responsibility for a collection of data must be accountable 
for instituting practices and procedures to enact principles 1 through 7. 
(Organisation for Economic Co-Operation and Development 1981, copyright 
1980, p. 10-12).  

These became the general and minimal principles and standards. The OECD 
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document stated this on a number of occasions. Under the Scope of Guidelines section, 

immediately preceding the principles listed above, paragraph 6 stated, "These Guidelines 

should be regarded as the minimum standards which are capable of being supplemented 

by additional measures for the protection of privacy and individual liberties" 

(Organisation for Economic Co-Operation and Development 1981, copyright 1980, p. 

10). 

Later, in the Detailed Comments section of the Guidelines, the following 

comments were offered, with respect to the above. "Secondly, and in Consequence, it 

has been agreed that the Guidelines are capable of being supplemented by additional 

measures for the protection of privacy and individual liberties at the national as well as 

the international level" (Organisation for Economic Co-Operation and Development 

1981, copyright 1980, p. 28). 

However, these guidelines have, over time, evolved from being the minimum to 

being the maximum guidelines for privacy protection. The minimum has become the 

maximum. These Guidelines have become a black box, unquestionably taken as the 

standard. This will be discussed in more detail later in Chapter 7. The roots of the 

evolved inflexibility of these standards can be seen in the document itself. 

"It is recommended to Member countries that they adhere to these principles with a view 

to 

a) achieving acceptance by Member countries of certain minimum standards of 
protection of privacy and individual liberties with regard to personal data; 
b) reducing differences between relevant domestic rules and practices of member 
countries to a minimum; 
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c) ensuring that in protecting personal data they take into consideration the interests 
of other Member countries and the need to avoid undue interference with the flows 
of personal data between Member countries; 
d) eliminating, as far as possible, reasons which might induce Member countries to 
restrict transborder flows of personal data because of possible risks associated with 
such flows." (Organisation for Economic Co-Operation and Development 1981, 
copyright 1980, p. 22) 

Thus, the Guidelines in essence further restricted this minimal interpretation of 

data privacy by b) and c) in order to minimize differences and avoid "undue" interference 

with the flow of data between countries. 

The use of the term privacy as synonymous with concerns about data has had a 

major impact on the public debate that might have existed. The issue has been recast in 

terms of data protection, although North American legislation and discussion tends to 

substitute the word 'privacy' for 'data'. 

Rule et al (1980) noted this shift in direction. They saw the term 'privacy 

protection', couched in the meaning of the control of existing data, as having changed the 

debate and forestalled the confrontation between the basic privacy right to not be known 

and the desires of those to know. "In the case of privacy, as with many other issues, the 

fateful turning point came not in the heat of public debate, but at the unnoticed point 

where key assumptions were taken for granted" (Rule and others 1980, p. 41). This shift, 

this translation and conception of privacy to be an issue of data and data sharing only, 

changed the debate. 

The possibilities that things could have been otherwise with respect to privacy, 

were excluded. "The focus on abuses of information reshaped the debate into one of how 
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to prevent those abuses, something neither individuals nor the industry wanted. The 

subtle shift became one of privacy protection' which is a misnomer as it relates to how to 

prevent the abuses rather than detailed questions about the desirability of the practices 

themselves" (Rule and others 1980, p. 69-70). 

The failure of these principles and the resulting legislation to decrease the 

collection and use of personal information has been well noted. In fact, the fair 

information principles developed from the OECD Guidelines has increased data 

collection (Raab and Bennett 1998, p. 265). The OECD's goal was to ensure data flows 

against national measures that might restrict it, focusing on maintaining the flow rather 

than curtailing it (Finestone 1997, p. 26). 

Latour's view of how truth is constructed is instructive in this example. The void 

of uncertainty created by heightened public concerns about the potential impact of 

increased computer usage on privacy was filled by those able to organize and fill it. The 

actants involved did not directly have a unified set of interests. A review of the earlier 

list of participants in the 1977 symposium, links governments, industrial and commercial 

interests, service bureaux and information and telecommunication service firms. 

However, they indirectly sang from the same song sheet in terms of wanting to minimize 

the disruptions to the flow of data. 

In essence, vaguely and weakly defined public concerns about privacy were 

overridden by a strong need on the part of economic organizations to shape the debate. 
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These principles centre on the handling of data, including its collection, use and 

dissemination, accuracy and to some extent acquiring the "data subject's" consent. It has 

been data users that have defined existing reality with respect to the protection of privacy. 

Summary of the OECD Construction 

The OECD's concerns were not with privacy per se, but rather with the threat to 

government and commercial uses of data. In the process a subtle but profound shift took 

place. The debate changed from privacy, an issue in its own right that should be decided 

by citizens, into a code of principles based on controlling data largely developed by data 

users. In this translation, the trajectory of the possible was severely restricted. 

The focus of attention shifted from issues of privacy to issues of data protection 

and the protection of data flows. It also points to one of the fatal flaws of these 

guidelines. They have little to do with privacy. 

"One of the broadest deficiencies is that they [data protection laws] are 
seldom privacy laws. They are information laws, protecting data before people. 
Instead of being concerned with the full range of privacy and surveillance issues, they 
deal only with the way that personal data is collected, stored, used and accessed" 
(Davies 1997, p. 156). 

Nonetheless, the debate was being substantially narrowed. 

The Rise of General Privacy Legislation - Europe 

The first proposed data protection law was the Data Protection Act, passed by the 

Land Parliament of the Hesse in the Federal Republic of Germany, in 1970 (Niblett 1971, 
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p. 31). One of the features of the Act was the proposed appointment of a Data Protection 

Commissioner whose function was to ensure that the provisions of the Act were 

observed. This Act, and acts that followed shortly thereafter, was primarily focused on 

computer data banks. The early data protection laws adopted a functional stance in the 

face of the phenomenon of data processing (Mayer-Schonberger 1997, p. 223). 

One of the requirements of the Act was that a central register of existing data 

banks be created with the responsibility for this registration resting on data bank owners. 

It would be an offence under the Act to fail to register a data bank covered by the Act. 

"The prime purpose of the Bill is to establish a register of data banks, operated 
by or on behalf of individuals and organisations, including any agency of central or 
local government, public corporations, persons offering to supply information about 
another person's credit, and persons who offer for sale information stored in the data 
bank" (Niblett 1971, p. 33). 

The Act required that data bank owners register their data banks that contain 

personal information identifiable to an individual and maintain a written record of the 

dates when data was extracted, the nature of the data extracted and the reasons it was 

extracted. This Act focused on data, databanks and the technology employed to 

manipulate it, computers. It was a very technical view of the problem and sought to set 

ways in which the existence of and use of personal data could be monitored. According 

to this view, "The computer is the problem, it seems, and its applications must be 

regulated and controlled" (Mayer-Schonberger 1997, p. 223). 

Similar licensing laws were passed in Sweden (1973), France (1978) and in 
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Britain (1984) (Flaherty 1989). In keeping with the state of computer technology that 

existed at the time, these laws were developed to regulate the envisioned centralized data 

processing centres, before the spread of decentralized computer processing technologies 

and largely before the evolution of the mini and microcomputers. These laws have been 

described as first generation data-protection laws developed with the intent of shaping 

and influencing the use of information processing technology (Mayer-Schonberger 1997, 

p. 235). 

The problem experienced with these types of laws was that they created a heavy 

administrative burden on the data protection agencies, charging them with monitoring 

and registering databases. There was little time left for other activities including being 

proactive in areas of data protection. The rise of decentralized computing that was 

developing at the time led to an increase in the number of databases being registered, 

thus, increasing the burden on these agencies. This was increasingly seen as 

unmanageable and there was a shift in subsequent legislation towards agencies that could 

act like ombudsmen in assisting individuals in enforcing their data rights (Mayer-

Schonberger 1997, p. 228). 

Legislation in France, in 1978, combined the regulatory approach with the 

creation of an adjudicative body that would intervene on behalf of individuals in disputes 

with public bodies (Mayer-Schonberger 1997, p. 228). Austria (1978), Denmark (1978), 

Norway (1978) and the West German federal government instituted similar schemes. 

The latter abandoned such licensing schemes, as did the US and Canada. 
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During the development of the OECD Guidelines and shortly thereafter, there 

emerged, in Europe, various models of data protections laws, all based on the OECD 

Guidelines; all focused on the narrow topic of data protection. 

The United States 

The United States passed the Privacy Act in 1974 with the stated view of limiting 

the federal government's collection, use and dissemination of information (The Center 

for Public Integrity 1998, p. 12). While on paper this sounds positive, experience has 

proven otherwise. The Act created an exemption for 'routine use', which has defeated 

many of the provisions of the act (Kling 1978, p.653) (Flaherty 1989, p. 323, 350).23 

In passing this Act, the US rejected the licensing and registration type models that 

were appearing in Europe at the time. The US also did not establish an independent 

privacy or data protection commissioner or overseer. Instead, responsibility for the Act 

was assigned to the Office of Management and Budget (OMB), which is part of the 

Executive Office of the President. According to Flaherty, the Act has been a low priority 

and the "OMB has in fact exercised relatively weak leadership in the process of 

implementation, at least in terms comparable to data protection agencies in Canada and 

Western Europe" (Flaherty 1989, p. 305). 

Canada has a similar type of exemption under the umbrella of 'consistent use', as does Alberta. The 
implication of these exemptions from privacy legislation will be discussed in the conclusion of this chapter. 



134 

Flaherty suggests that the lack of an independent commission was largely the 

product of accident and based on historical compromise. While the Senate at least 

advocated the possibility of creating such an oversight body, it did suggest that it might 

be deferred until the future. Politically, the creation of such on oversight body ran into 

opposition from the Executive Branch. President Ford preferred that individuals hold 

federal agencies accountable and he seems to have relied on the notion that individuals 

are in the best position to enforce their privacy rights through legal remedies (Flaherty 

1989, p. 310-314). The passage of the final Act was a compromise. The Privacy Act of 

1974 was the product of 

"pressures on congressional time, the desire to pass some privacy legislation 
in the wake of the Watergate affair, the desire to honor Senator Erwin in his last term, 
resistance to the creation of more bureaucracies, and the risk of presidential veto" 
(Flaherty 1989, p. 314). 

Privacy legislation in the US has been referred to as sectoral, tending to address 

specific issues as they arose. The Fair Credit Reporting Act, established in 1970, was a 

response to the actions of credit bureaux that had expanded their operations and were 

reporting on far more than just credit payment history. The bureaux often hired private 

detectives to conduct character assessments of individuals that were then reported to 

those requesting credit bureau reports. Subsequent decisions made by those requesting 

reports from credit bureaux, including potentially credit and employment decisions, were 
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based on subjective data that was not always scrupulously collected or vetted 

(Commission 1977, p. 319-330). The Fair Credit Reporting Act did give individuals the 

right to see the contents of their credit files and to correct errors in them.24 

The 1988 Video Privacy Protection Act was passed to protect the privacy of 

individual video rental records. This became an issue when the video rental records of 

Robert Bork, a nominee for the Supreme Court, were published in a Washington 

newspaper (Rothfeder 1989, p. 77). An Act in 1996 prohibited the eavesdropping on 

cellular phones. A large impetus for this Act was the eavesdropping and recording of a 

conversation between Representative John Boehmer and House Speaker Newt Gingrich 

in 1996. This Act extended the prohibition against eavesdropping on analog phones to 

digital phones (The Center for Public Integrity 1998, p. 8). 

As a result, the US has a very fractured approach to privacy protection. For 

example, video rental records are protected, but this protection does not apply to library 

lending records. These specific acts were passed in response to incidents that usually 

involved high profile individuals and not the result of tiny general public outcry. It 

appears that the expectation that individuals would define and defend their privacy rights 

The practices of credit bureaux were of concern in Alberta as well. The Invasion of Privacy report, 
produced in 1970, spent a considerable amount of time on credit bureaus and the potentially deleterious 
impact of their data collection practices on individuals, without individuals understanding the basis for 
negative decisions made about them (Simpson and others 1970). 
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is largely possible for people of influence, who possess the resources necessary to be able 

to probe the practices of the privacy invaders. 

The US approach to privacy protection has been described as 'self-enforcing' 

(Rankin 1984, p. 344). There is no overriding privacy protection legislation and the 

identification of privacy invasions and its resolution through the courts is left largely to 

the individual. It can be argued that this approach avoids the problem of trying to derive 

broad principles that would cover every situation. 

On the other hand, the absence of such overriding principles prevents individuals 

from easily understanding their legislatively defined privacy rights and expectations, 

because these rights are contingent on a particular context. This creates an asymmetry of 

knowledge. Individuals, in order to exercise privacy rights, which have been narrowly 

defined within different sectors, are responsible for learning the nuances of the various 

sectors. This places data users within sectors, who possess knowledge about the practices 

and restrictions within their sectors, at a considerable advantage. The notion of 

meaningful self-enforcement is a problem in such a situation where an asymmetry of 

knowledge exists. 

Canadian Legislation 

In many respects Canada's motivation for creating privacy legislation was similar 

to those of other countries. The general unease experienced elsewhere with respect to 

computer technology was experienced in Canada as well. Information privacy or data 
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protection "has had its own momentum as a discrete policy issue since the late 1960s" 

(Bennett 1990, p. 555). This is reflected in a number of studies including the province of 

Alberta Special Select Committee that tabled its study entitled the Invasion of Privacy, in 

1970 (Simpson and others 1970). 

A rather uniquely Canadian concern involved the Social Insurance Number (SIN) 

that, it was feared, would become a unique identifier for Canadians. The subsequent use 

of the SIN as a unique common identifier was linked to concerns about privacy and the 

growing use of computer technology. "Concern about the potential of computer 

technology to invade privacy was indeed first raised in Canada during a parliamentary 

debate on the SIN in 1964" (Bennett 1990 p, 555). Thus, as elsewhere, there were 

concerns about computers and databanks, with the added concern that use of the SIN 

number would facilitate the building of such databanks. 

But, Canada faced other pressures as well. The general European acceptance of 

the OECD Guidelines created the potential for Canada to isolate itself. A disparity 

between Canadian laws with respect to data collection and use could potentially lead to a 

prohibition on exporting data to Canada. 

'These guidelines [OECD Guidelines, 1980] also provided for restrictions on 
the transborder flow of personal information to countries which did not comply with 
equivalent privacy protection principles" (Akay Information Consulting Inc. 1995, p. 
7). 

Canadian data protection legislation is still in part being driven by the dictates of 

Europe and the threat of restricted trade resulting from the perceptions that Canada is not 
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active enough in the area of data protection.25 

In addition to the above pressures from outside the country, there were political 

concerns within the country as well. In part, these were caused by the perception that 

other jurisdictions were addressing the issue while Canada was seen to be inactive or 

behind in the area of creating legislation to address domestic concerns. "... one 

important motive behind official action [Canadian] was to avoid being left behind on an 

emerging and potentially crucial public issue" (Bennett 1990, p. 556). 

Canada's late entry into formulating privacy legislation enabled lawmakers to 

observe and learn from the experiences of other jurisdictions that had already adopted 

data protection models. These other jurisdictions were the first movers that had to 

develop and implement data protection regimes, without the benefit of other models 

already in existence. The same cannot be said of Canada. Canada had the advantage of 

assessing the experiences of other countries that had models in place ranging from 

database licensing and registration models with oversights bodies, adopted in the early 

going in some European countries, to the US model of self-enforcement whereby 

This pressure continues today. The former federal privacy commissioner commented in a speech, "If the 
EU [European Union] Commission finds that a third country does not ensure an adequate level of 
protection, EU member states must take the measures necessary to prevent any transfer of data of the same 
type to the third country. Some observers scoffed at the notion of the European Union imposing rules on 
data transfers to third countries. Yet even the mighty United States is now seeking to satisfy the 
requirements of the EU Directive" (Philips 2000). 
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individuals define and protect their privacy rights through the courts (Bennett 1990, p. 

569). 

Yet, these benefits can also be seen as limitations. Most other jurisdictions had 

adopted some version of the OECD Guidelines. While other choices may have been 

available in Canada, the pre-existence of these widely accepted principles served as the 

basis for Canadian legislation. The model used by others, to address the privacy 

'problem', was a shortcut available to Canadian legislators in order to avoid starting from 

scratch. As a consequence, the importation of this model addressed the political problem 

of action, but it also prevented any serious attempt on the part of Canadians to define the 

issue differently. In other words, the broader possibility of addressing privacy as 

anything more than just 'data protection' was passed over. For Canada, the essential 

focus was on adapting existing models, rather than addressing the essence of the question 

of privacy itself. A network had evolved outside of Canada that had developed and 

adopted legislation based on these Guidelines making it the easiest path for Canada to 

follow. 

The influence of the OECD Guidelines had reached a critical mass in Europe and 

its influence spread to Canada. "Data protection policy displays a convergence around 

these 'fair information principles,' and this can be attributed to similar technological 

constraints and to a consensus developed within a transnational network of legal experts" 

(Bennett 1990, p. 561). Canada adopted these principles in their early legislation and, "In 

1984, Canada joined twenty-three other industrialized countries in adhering to the OECD 
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Guidelines. In fulfillment of its international commitments, Canada has passed 

information privacy laws adopting the fair information principles contained in the 

Guidelines" (Finestone 1997, p. 26). Four years after the Guidelines were published 

Canada agreed to adhere to them. 

What was at issue in Canada by the late 1970s was not defining privacy pre se 

(that had been defined elsewhere), but rather deciding on the model that would be 

employed. The options included establishing a licensing or registering bodies as existed 

in Europe, an ombudsman model to act as an educator and inquiry body, or adopting a 

sectoral approach and self-regulation as existed in the United States (Bennett 1990, p. 

557-558). Canada eventually rejected licensing and database registries due to the 

administrative burden they created. By the time Canada considered such legislation 

computer technology had evolved and decentralized computing, not envisioned a decade 

earlier, was a reality. The licensing and registration model was an administrative burden 

even with centralized computing. It became more of a burden as databases became more 

dispersed. Canada also rejected the US model which its absence of an oversight body 

and fragmented sectoral approach to privacy (Flaherty 1989, p. 246). 

The first legislation on privacy, passed by the Canadian government, was 

contained in the Canadian Human Rights Act, proclaimed in 1977 and enacted in July of 

1978. According to Bennett, "Part IV of this legislation contained the first expression of 

a set of fair information principles for the public sector" (Bennett 1990, p. 558). A 

privacy commissioner was established "whose main task was to receive complaints from 
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the general public, conduct investigations and make recommendations to the Parliament" 

(Bennett 1990, p. 558). The role of the privacy commissioner can be characterized as 

that of an ombudsman although, the privacy commissioner's role, within this first pass at 

Federal privacy legislation, was largely a reactive one (Flaherty 1989, p. 243). 

This was an awkward arrangement as privacy was an orphan in an Act devoted 

primarily to issues of discrimination. The impetus for change came not from the 

awkward arrangement but rather from the contentious issue of access to information 

legislation that took place over the next four years. In Canada, the issue of access to 

information led to a consideration of the impact of increased access to information on 

privacy. "This debate [on access to information] in Canada has generally been more 

public and controversial than that of privacy" (Bennett 1990, p. 559). The principle 

issue, in Canada, was access to government held information with privacy arising as a 

secondary thought, perhaps as a question as to how far access should go. 

This last point cannot be over-emphasized. Privacy, as an issue in Canada never 

appears to have reached the critical public support necessary to have become an issue in 

its own right. There have been no mass protests against the national census; there have 

been no mass protests against the widespread use of the SIN number. The Alberta 

Special Select Committee Report on the Invasion of Privacy, a study that focused on 

privacy alone, without the distraction of access to information issues, also failed to draw 

much of a public response on the issue (Simpson and others 1970). Most of the reports 

and studies leading to the creation of privacy legislation in Canada combined it with a 
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consideration of access to information issues, with the odd exception, including the 

Alberta report in 1970. 

On the absence of any legislation following the 1970 Alberta report, an 

interviewee who had been a member of the Legislature at the time offered, "There wasn't 

a groundswell... you know governments... things get released and then there's... you sit 

back with this pregnant pause and kind of see where the pressure comes from. And I 

don't recall a lot of public interest." Without a groundswell of interest, some sort of 

pressure, the topic disappears from the political agenda and other issues take precedence. 

Flaherty makes a similar comment at the federal level. "The absence of a high-

profile public issue, such as occurred in other countries, meant there was no media 

spotlight to fan fears of an Orwellian state, except for persistent concern about abuses of 

Social Insurance Numbers, which are unique personal identifiers" (Flaherty 1989, p. 

246). There was no crisis or issue, and therefore no pressure resulted that would force 

politicians to address the issue. 

Access to information, on the other hand, has attracted serious attention. Access 

to government information is a potential treasure trove to opposition parties and the 

media alike. They also have the resources to create the kind of pressure necessary and 

make it an issue, thus forcing the government to act. For the media, privacy is somewhat 

counter-productive to their interest in accessing information. It has also been said that 

privacy tends to be a philosophical issue to the media while access to information is its 
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'life blood' (Gillis 1987p. 144). 

Sustained pressure created by the media and opposition parties with respect to 

access to information is difficult for a government to ignore because a government does 

not want to argue against being open and accountable. If they argue against it, they could 

be perceived as having something to hide. If they accept it they are taking the high road 

but they must deal with the increased exposure that will result. 

The primacy of the access to information over privacy issues at the federal level is 

reflected in the final debate on the Bil l in 1982. 

"The Standing Committee on Justice and L-egal Affairs of the House of 
Commons devoted almost all of its time to the controversial provisions for access to 
government information. The entire clause by clause review of the Privacy Act 
occurred in a last-minute, marathon session on June 8, 1982" (Flaherty 1989, p. 245) 
(Bennett 1990, p. 560). 

The central focus on the 'access problem' will be seen again in the discussion on 

Alberta privacy legislation. 

The demands for increased access to government information created pressure 

that caused the federal government to reform the privacy or data protection legislation. 

"The catalyst for reform [taking privacy out of the Canadian Human Rights Act] was the 

parallel debate over general access to government information" (Bennett 1990, p. 559). 

In the process they created two separate acts, one dealing with access and the other 

dealing with privacy. In Bil l C-43, "The government wanted to avoid incompatibilities 

and make the two [Bills] perfectly consistent in terms of exemptions and 
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implementation" (Bennett 1990, p. 560). 

Thus, the federal government made the two issues of privacy and access to 

information inseparable. They accepted the general OECD principles and rejected the 

licensing and database registration models and the US model with its absence of an 

oversight body. Instead, Canada adopted a model that established a privacy 

commissioner with an ombudsman role. 

As stated earlier, the basis of the model was the OECD Guidelines. "The 

OECD's guidelines present eight "basic principles of national application": collection 

limitation, data quality, purpose specification, use limitation, security safeguards, 

openness, individual participation and accountability. These all find explicit expression 

in Canadian privacy policy" (Bennett 1990, p. 562). These Guidelines form the basis of 

what Rule refers to as the 'critical assumptions' that were made outside of public debate. 

They have become so fundamental that their genesis and intent are obscured. 

In conclusion, in Canada, the "... controlling of surveillance and protecting 

privacy have never been a central legislative or public concern but has been subordinate 

to either human rights or freedom of information laws" (Flaherty 1989, p. 243). 

Alberta Legislation 

The experience in Alberta was similar to the federal experience in a number of 

ways. First, other provinces had passed such legislation including Quebec, Ontario and 

Manitoba. Thus, a similar form of pressure existed in the province that had also 
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motivated the federal government. While the federal government's concern was that 

other countries had enacted legislation, Alberta's concern was that its own peers, other 

provinces, had already passed legislation. This created the impression that Alberta was 

inactive in the area. Interviews and a review of the Alberta Hansard for the period 1991 

until the time that proposed legislation in 1993 was introduced, reflects this concern. In 

mid-1991 Alberta, BC, Saskatchewan and Prince Edward Island were the only provinces 

without access to information legislation. 

It was not that opposition parties in the Province had avoided raising the issue in 

the past. The Leader of the New Democratic Party, Mr. Ray Martin, introduced Bil l 201, 

Freedom of Information and Personal Privacy Act in the Legislature on March 26, 1992. 

In doing so, Mr. Martin provided a history of unsuccessful attempts by private members 

to introduce freedom of information legislation. According to Mr. Martin, the first 

private members bill was introduced in the Alberta Legislature in 1975 by the leader of 

the New Democratic Party, Grant Notley (Alberta Hansard 1992b). Mr. Martin stated, in 

introducing his bill in 1992, that this was the eleventh time the New Democratic Party 

had introduced such a bill. 

Mr. Martin also gave credit to the Liberal Party for having introduced its own 

version three times in the past. He credited Walter Buck, a former Social Credit Party 

member of the Legislature and later an Independent member, with having tried to 

introduce such legislation three times in the past and credits Albeit Ludwig, also of the 

Social Credit Party, for having made such an attempt in 1974. 
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A review of the Alberta Hansard for the years that Mr. Martin referred to was 

conducted and the results are listed in Table 3.2. Dr. Buck (Walter Buck) did introduce 

legislation in this area more than once. This notion of 'area', though, begs scrutiny. Dr. 

Buck introduced access to information legislation on 6 occasions, from 1977 through 

1986. His first bill, in 1977, had the same title as the bills proposed by Mr. Ludwig, 

earlier, in 1974 and 1975. 

What is instructive in reviewing Mr. Ludwig and Dr. Buck's proposed legislation 

is that they proposed either access to information legislation or privacy legislation, but 

they never mixed the terms together in one bill. Besides the access to information types 

bills mentioned above, Dr. Buck also introduced Bill 238, The Privacy Act, in 1980. 

Between Dr. Buck and Mr. Ludwig, they proposed eight access to information bills and 

one privacy bill. In these 9 attempts, ending in 1986, neither gentleman combined access 

and privacy in one bill. 

It was Mr. Notley, first in 1977 and later in 1978 and 1981, who co-mingled the 

terms. In fact, from 1981 forward, all subsequent proposed legislation, with the 

exception of Dr. Buck in 1986, were single bills dealing with both access and privacy in 

the same bill. This coincided with the implementation of federal access to information 

and privacy legislation, in 1982, and legislation in Quebec. From 1981 onwards, eleven 

bills were brought before the Legislature and ten of them proposed acts dealing with 

access to information and privacy. 
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While an exhaustive review was not conducted there may have been earlier bills. 

For example, there was an incident in 1971 whereby the personal health, welfare and 

income tax information of an individual was released in the Legislature and therefore 

made public. This caused a considerable furor and led to the introduction of two bills 

relating to the protection of information in government files, in 1971. Both of these bills 

were brought forward by then Conservative opposition members, Mr. Hyndman and Mr. 

Werry (Sellar 1971). 

On April 2, 1992, a few days after Mr. Martin introduced his bill, Mr. Laurence 

Decore of the Liberal Party, introduced another private member's bill, Bil l 202 entitled, 

Freedom of Information and Protection of Privacy Act. As had been the case for all of 

the private member bills listed in Table 3.2, these two bills brought forward in 1992 came 

from opposition parties, and none of them survived to become legislation. 

Government members did put forth a number of arguments against such 

legislation in 1992. They suggested, for example, that there was no need for such 

legislation in Alberta, as the government was an open government and that all people had 

to do was ask for information and it would be made available (Alberta Hansard 1992a) 

(Alberta Hansard 1991a) (Alberta Hansard 1991b). Arguments were also made by 

government members that such legislation in other jurisdiction had the effect of making it 

possible, through extensive exemptions, to permit governments to deny access to 

information (Alberta Hansard 1991b) (Alberta Hansard 1992c) (Alberta Hansard 1992a) 

(Alberta Hansard 1993c). The argument made was that such laws gave grounds for 
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denial of access, in the case of access to information, and grounds for the use of personal 

information, in the case of privacy, that might have be questionable in specific 

circumstances. 

The government members also made arguments based on the high costs incurred 

by those provinces that had enacted legislation (Alberta Hansard 1992c) (Alberta 

Hansard 1993c), as well as the practical difficulties of crafting such legislation (Alberta 

Hansard 1992b; Alberta Hansard 1992c) (Alberta Hansard 1993c). There was also 

concern expressed that access to information legislation would be detrimental to personal 

privacy (Alberta Hansard 1992c; Alberta Hansard 1993a; Alberta Hansard 1993c). 

Forces, though, were converging against the government. Even as the above 

debates were taking place in the Legislature, two neighbouring provinces that had not 

previously had such legislation, British Columbia and Saskatchewan, were in the process 

of implementing it. In Alberta the economy had weakened and the government was 

under a lot of pressure. The Hansard records for the above period indicated that there 

was a perception that the government was being less than forthright in sharing 

information with respect to loans and loan guarantees that the government had made to 

companies as well as information with respect to unfunded pension liabilities. Firms 

named in the Hansard include Nov Atei, Gainers, Alberta-Pacific Terminals, Alberta 

Intermodal Services, Softco, Magnesium Canada Company, and Northern Steel. 

Whatever the veracity of the problems that might have existed with these loans or 
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loan guarantees, they were used as weapons against the government. The opposition and 

the media started to apply pressure on the government. Mr. Decore, the Liberal party 

leader, made the following statement in the Legislature with respect to how difficult it 

was to get information from the government. 

"We didn't get answers on Nov Atei. We had to get information from the 
states in the United States that had freedom of information legislation that gave us 
information on Nov Atei. It was there that we learned that Nov Atei had made special 
deals with corporations in California that made others deals with people in South 
America. We couldn't get that from our own government; we had to get that from 
freedom of information legislation in California" (Alberta Hansard 1993b). 

While the government argued that such claims were exaggerated, they were 

nonetheless politically damaging. 

In addition, the government had posted 8 or 9 consecutive budget deficits. While 

the Conservative government had been in office since 1971, the premier of the day, Mr. 

Don Getty, had the misfortune of governing the province during less prosperous years, 

from 1986 through 1992. The government itself and the existing premier were not 

terribly popular and an election call was required in the not too distant future. 

In the Throne speech of 1992, it was indicated that some sort of access to 

information legislation would be tabled in that session. However, legislation was not 

ultimately introduced in that session. In December 1992 a new leader of the 

Conservative Party, Mr. Ralph Klein, was elected and he immediately became premier. 

In his campaign for party leadership Mr. Klein addressed the festering access to 

information issue and suggested that it would be a priority if he were elected as party 
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leader (Geddes 1993, p. A l ) . Four months later, on April 26, 1993, Mr. Klein introduced 

Bill 61, Access to Information and Protection of Privacy. Mr. Klein subsequently called 

an election, in early May 1993, and his government was re-elected with a solid majority. 

Just as in the case of the federal government, the issue was not about defining 

privacy per se. That had already been done elsewhere. Most other provinces already had 

some sort of access to information and protection of privacy legislation. These models 

were there to be copied. Also, as in the case of the federal government, the central issue 

was one of access to information. The opposition parties had been lobbying for access to 

information legislation for some time. The question for the Alberta government was on 

the particular form of legislation to adopt. 

In the next session of the Legislature, in August 1993, Mr. Klein re-introduced 

Bil l 61 as Bil l 1. The bill was based on an ombudsman model; the model employed by 

the federal government and most of the provinces with the exception of Quebec, Ontario, 

and British Columbia. These latter two provinces had enacted legislation that gave the 

privacy commissioner the power to make enforceable decisions. Under the ombudsman 

model the Privacy Commissioner offers advice but the government can implement or 

ignore that advice. They are not entirely powerless as they have the ear of parliament and 

the press and can take action in court. But, under the British Columbia and Ontario 

legislation, the privacy cornmissioner's rulings are orders that must be complied with and 

are subject to review only by the courts. 
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An All-Party Committee was established to study Bill 1, hold public consultations 

across the province and report back to the Legislature with recommendations for 

legislation. Unfortunately, this type of committee does not produce an official paper trail. 

An All-Party Committee is different from a Committee of the Legislature. In the latter 

case, a Hansard record of the committee's proceedings is created. This was the case for 

the FOIP review committee in 1998-1999. The Hansard record includes minutes of 

meetings and detailed records of discussions and submissions, which are kept by the 

Office of the Clerk of the Legislature. All-Party Committees, such as this one, do not 

generate such detailed and formal records. 

This creates a gap in the story. Somehow, Bill 1, which mirrored the 

Saskatchewan Act, an ombudsman model act, was replaced by Bill 18, which gave the 

Office of the Privacy Commissioner the authority to make binding rulings. The final bill, 

Bill 18, was instead based on the Ontario and more recent BC model in which the privacy 

commissioner has the power to make orders and have them enforced. 

We can, though, follow the story through the debates in the Legislature, recorded 

in the Hansard. Bil l 18, the Freedom of Information and Protection of Privacy Act, was 

drafted and presented in the Legislature. The first reading of the Bill took place on 

March 31, 1994 and the second reading on April 18, 1994. Substantial debate in the 

Legislature followed on May 5, May 19 and May 30, 1994. The third and final reading 

of the Bil l took place on May 31, 1994 (Alberta Hansard 1994c). 
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As was the case for the federal legislation, the primary issues discussed in the 

Alberta Legislature dealt with access to information. When members of the Legislature 

referred to the Bill it was invariably referred to as access to information or freedom of 

information legislation. The only serious mention of privacy occurs in two places. The 

first was made in connection with concerns regarding the privacy of constituency records 

(Alberta Hansard 1994a). The second was made in connection with a proposed 

opposition amendment to Bill 18 to grant the Act paramountcy or primacy over other 

legislation, unless that other legislation provided for greater disclosure than Bil l 18. The 

privacy concern raised was that the priority given to disclosure could have a negative 

impact on peoples' privacy and the suggestion was made that Saskatchewan had 

experienced such problems (Alberta Hansard 1994b). 

Other than the instances noted above, the entire debate covering 6 different days 

in the Legislature focused on issues of access to information. These include concerns 

about access to cabinet records, exclusions to the Act, and, perhaps most often, the 

potential use of regulations to restrict access to information. The Alberta FOIP Act was 

passed by the Legislature in June 1994 and came into effect on October 1, 1995. 

Discussion of exemptions created for Alberta Registries, including the M V R will 

be left to Chapter 5. In order to situate this discussion, other threads will have to be 

developed that led to particular convergence of these two actants in the FOIP Act. This 

will be done in Chapter 4. The remainder of this chapter will summarize the trends 

articulated here and their implications on privacy will be discussed. 
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Discussion 

This chapter started with the question, who is this principle actant known as the 

Privacy Commissioner and what does his office represent? The office is, without much 

reflection, a creature of the Legislative Assembly of Alberta charged with the Freedom of 

Information and Protection of Privacy Act. It reports directly to the Legislature. 

But this tells us very little. The Act the office is charged with enforcing is the 

product of a long stream of actions that produced related legislation in other jurisdictions. 

To understand the OIPC it has been necessary to trace the development of this previous 

legislation, as the Alberta legislation is largely a product of this stream. Alberta was one 

of the last jurisdictions in Canada to implement such legislation and Canada itself lagged 

behind other countries. Both followed what relevant others had done. 

Figure 3.1 

Translation of Privacy into Concerns with Data 

Privacy of thought 
Privacy of space 
Privacy of information Computerization -
Privacy of body Privacy "Problem" Data Protection 
Freedom from noise 
Freedom to think 

Pre-legislation Translation - 1960s through 1980s Emerged Definition 

What we find, reflected in Figure 3.1, is that the genesis of such legislation started 
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not with a focus on privacy per se, but rather with a focus on the potential impact of 

privacy concerns on economic trade. The constructed solution was not arrived at through 

reference to the broader concerns about privacy that appear in the left side of the above 

table. Instead the problem was translated into one about "data" and this became the focus 

of the efforts of data users. It was economic interests and concerns that led to the 

development of what we refer to in Canada as privacy protection laws through an effort 

to prevent restrictions on the use of personal data. Their efforts led to the development of 

rules permitting the flow of data couched in terminology about protecting privacy. The 

genesis of both Canadian and virtually all other privacy legislation is located in the work 

of the OECD, which culminated in its 1980 Guidelines: On the Protection of Privacy and 

Transborder Flows of Personal Data. 

As has been discussed, the Guidelines and resulting legislation defined privacy in 

terms of personal data only. Omitted in this translation were other types of privacy such 

as privacy of thought, space, information and ones' body. To be sure, other types of 

legislation may address aspects of these other types of privacy. Such legislation might 

include sanctions against Peeping Toms, criminal law covering assault and related laws 

governing wiretapping. But these are indirect and based on notions other than privacy 

such as private property, criminal laws against the abuse of another and various tort laws 

(Prosser 1984). These other notions of privacy do not, in law, have their own standing. 

They are subsumed under dispersed other areas of law. This single instance of defined 

privacy rights relates solely to rules about data and not the privacy of people. This has 
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been noted. 

"Although the federal government did enact the Privacy Act in 1982 as a 
means of regulating the collection, use, disclosure and disposal of personal 
information that is held by the federal government, the legislation only protects data. 
It has nothing to do with the concept of privacy in its broadest sense" (Finestone 
1997, p. 25). 

European legislation, generally, is more explicit about this limit as such 

legislation usually incorporates the term 'data protection' rather than 'privacy'. North 

American legislation on the other hand centres the term 'privacy' in the title of its 

legislation. As Flaherty observes: 

"... There is a failure in some cases to distinguish between the broad need for 
the protection of all aspects of personal privacy and the need for data protection. This 
situation primarily exists in North America, where data protection laws usually bear 
the misleading title of Privacy Acts" (Flaherty 1989, p. 377). 

In Canada specifically, not only is the notion of privacy restricted to this limited 

concept of personal data, it is also balanced against the competing need of access to 

information. As was the case in both federal legislation and legislation in Alberta, access 

to information was the prime and almost exclusive focus of the respective legislatures. 

Consistent with other jurisdictions, the OECD Guidelines prevailed in Canada. 

Given their genesis in ensuring the flow of data, the redefinition of privacy has obscured 

broader notions of privacy and consequently broader protection of individual privacy. 

Those able to organize and coordinate in order to influence events have, over time, 

orchestrated this redefinition through actions largely unseen. 



156 

There are a number of observations that emerge from this review. The first is the 

danger of ascribing attributes and accolades to objects that have not earned them. As 

Latour suggests the meaning of the actants must be determined from within and not 

imposed by the researcher. It would have been much easier to accept that the OIPC 

unproblematically represented privacy and focused instead on the MVR. But, as this 

review indicates, that would have made the OIPC something that it is not. By adding 

back the history of actions that led to the creation of such an office, we see the 'other 

interests' of data users working to reshape the privacy debate and having a considerable 

influence on the creation of what we have come to call privacy legislation. 

A second conclusion that emerges from this review is the notion that this sort of 

legislation creates the means through which data users (i.e. governments and 

corporations) can absolve themselves of social responsibility. Legislation such as this 

has become the point of reference for data users rather than dealing with the less 

definitive ethical and moral weighing of the issues. As was noted in the Introduction to 

this research, various Canadian privacy commissioners have expressed frustration at 

being told that privacy is important by the very same people who are most guilty of 

invading it. Legislation has the effect of becoming a surrogate for ethical considerations 

and moral questioning. Such matters are avoided entirely. This will be discussed in 

more depth in Chapter 7. 

A third conclusion centres on the issue of the redefinition of privacy itself. What 

are the consequences of this redefinition? One is that it may have at least temporarily 
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deflected broader privacy discussion through the appearance that something has been 

done to address privacy concerns. If this appearance is successful for any length of time, 

practices that data users develop in the interim will become extremely difficult to change. 

If, eventually, people get fed up with being manipulated by data users, based on what 

data users do with the data; it may be too late to retract much of it. This is a pessimistic 

but a possible outcome. 

I would prefer the notion that, since privacy, in any broader sense, has not been 

addressed then the issue is still out there and will resurface. Under this scenario, the 

underlying tensions are still at play and the false markers of data protection legislation are 

just that - false markers. If this is true, then the trajectory described in this chapter is 

unsustainable. As will be discussed in Chapter 7, the insertion of data protection 

legislation in questions about the practices of the MVR inserts a divide that obscures the 

issue. 

For this chapter, the point is that the OIPC is a construction, a product of diverse 

actions taken elsewhere which have a particular genesis that is often, if not always, 

overlooked. We cannot talk about the OIPC and privacy as though they were 

synonymous. 

The wording of the OECD principles and US and Canadian legislation reflect the 

official status granted privacy. In the US section, earlier, it was noted that the "routine 

use" exemption to the Act has defeated many of the provisions of the Privacy Act. In the 
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federal legislation in Canada, a similar exemption exists in the form of "consistent uses" 

(Flaherty 1989, p. 256). While Flaherty argues that steps have been taken to limit the 

potential abuse of this exemption, others do not see it the same way. "Consistent use" is 

a potential loophole as it is not defined in the Act (Rankin 1984, p. 340). With respect to 

data matching another report suggests that "The holes in the federal Privacy Act appear 

big enough to drive a truck through, and little more than bureaucratic assurances and 

goodwill stand between databases residing within a single institution"(Finestone 1997. p. 

58). Alberta also has an exemption for "consistent purposes" in Section 39 of the Act but 

it is too early to say how this has been used and interpreted (that section is contained in 

Appendix 2.2). 

The observation to be made from this is the weakened place of privacy. Privacy 

aspects are to be considered, if the use of information cannot be explained away by 

claims for routine or consistent use, or consistent purposes. Privacy protection, even as it 

has been so narrowly defined, is seen as a roadblock to be worked around, an obstacle 

rather than a right. The right resides with data users to devise whatever uses they can for 

data, as long as the requirements of the act can be met or, perhaps, not specifically 

violated. By defining privacy in this way, the right to privacy remains unsubstantiated in 

this sort of legislation. 

The next chapter, Chapter 4, will narrow the focus of this research to Alberta and 

the MVR, for the same time period covered by this chapter, the 1960s through the 1980s. 

The intent of this chapter is to explore the trajectory of events, within and about the MVR 
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for the same period where privacy concerns were on the rise elsewhere. After this is 

done, Chapter 5 will take the two trajectories and articulate their convergence in the FOIP 

Act of Alberta. This convergence is the product of these different streams and they need 

to have been described to make sense of the convergence. 
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Table 3.2 Alberta Legislature, 1974 -1993. Access and Privacy Bills 

Year Bill Date Sponsor Name of Bill Readings 

1974 225 June 3 Mr. Ludwig (SC) An Act Respecting the Right of the Public to Information 
concerning the Public Business 

1 

1974 231 May 30 Mr. Miller (SC) The Government Computer Privacy Act 1 

1974 232 May 28 Mr. Wilson (SC) The Privacy Act 1 
1975 231 Feb 12 Mr. Ludwig (SC) An Act Respecting the Right to the Public of Information 

Concerning the Business of Government 
1 

1976 231 Mar 10 Mr. Notley 
(NDP) 

The Right to Information Act 2 

1977 224 Mar 1 Dr. Buck (SC) An Act Respecting the Right of the Public to Information Public 
Business 

2 

1977 207 Mar 1 Mr. Notley 
(NDP) 

An Act Establishing the Right to Public Information and the 
Protection of Individual Privacy 

2 

1978 201 Mar 6 Dr. Buck (SC) An Act Respecting the Right of the Public to Information 
Concerning the Public Business 

2 

1978 250 Apr 14 Mr. Taylor 
(Independent) 

The Computer Act 1 

1978 225 Nov 2 Mr. Notley 
(NDP) 

An Act Establishing the Right to Public Information and the 
Protection of Individual Privacy 

1 

1979 211 Jun5 Dr. Buck (SC) An Act Respecting the Right of the Public to Information 
concerning the Public Business 

2 

1980 208 Mar 24 Dr. Buck (SC) The Freedom of Information Act 2 
1980 238 Nov 14 Dr. Buck(SC) The Privacy Act 1 
1981 201 Apr 6 Mr. Clark/Dr. 

Buck (SC) 
The Freedom of Information Act 2 

1981 252 Dec 7 Mr. Notley 
(NDP) 

The Public Information and Personal Privacy Act 1 

1983 221 Nov 2 Mr. Martin 
(NDP) 

Freedom of Information and Personal Privacy Act 1 

1986 217 Apr 9 Dr. Buck (IND) Freedom of Information Act 1 
1988 201 Mar 21 Mr. Pashak 

(NDP) 
Freedom of Information and Personal Privacy Act 1 

1989 203 June 5 Mr. Decore (Lib) Freedom of Information and Protection of Personal Privacy Act 1 
1989 235 Jun 5 Mr. Paskak 

(NDP) 
Freedom of Information and Personal Privacy Act 1 

1990 205 Mar 12 Mr. Decore (Lib) Freedom of Information and Protection of Personal Privacy Act 2 
1991 204 Mar 18 Mr. Decore (Lib) Freedom of Information and Protection of Personal Privacy Act 2 
1991 234 Mar 26 Mr. Pashak 

(NDP) 
Freedom of Information and Personal Privacy Act 1 

1992 201 Mar 23 Mr. Martin 
(NDP) 

Freedom of Information and Personal Privacy Act 1 

1991 202 Mar 23 Mr. Decore (Lib) Freedom of Information and Protection of Personal Privacy Act 2 
1993 61 Apr 26 Mr. Klein (PC) Access to Information and Protection of Privacy Act 1 
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Chapter 4: Tensions and Undercurrents in Alberta 

Overview 

The previous chapter traced the redefinition of privacy into legislation focused 

only on personal data. This trend started elsewhere and was adopted in Canada and 

eventually Alberta. A dominant redirection of the topic had evolved, largely directed by 

data users that spread across geographic boundaries. The OIPC here in Alberta is a 

product of the same process. The chapter finished with the creation of the FOIP Act in 

Alberta. 

The FOIP Act does contain reference to the MVR. To make sense of that 

particular reference, this chapter traces the MVR through the same time period as the 

previous chapter, the late 1960s through the late 1980s, leading to the development of the 

FOIP Act in Alberta. The tensions between public concerns over privacy and 

government/business narrowing of this concern elsewhere, as described in the previous 

chapter, were evident in Alberta with specific reference to the MVR. By tracing these 

tensions we can make sense of the eventual convergence of the OIPC and the M V R in the 

FOIP Act in 1995, which set the eventual stage for the privacy audit and resulting contest 

of truths in 1998. 

The chapter exemplifies the importance of Serres' observation that the 

undercurrents and tensions, which precede historical markers (e.g. events) and continue 

afterward, are more informative than a focus on the markers themselves (Serres and 

Latour 1995,1990 English, p. 141). It is these tensions that explain the marker 
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and not visa versa. These underlying tensions may carry on to produce future markers or 

eruptions. 

This chapter recounts episodes of tension that were, at that time, largely 

unobserved by the public. These episodes describe incidences surrounding the use of 

M V R data where challenges were made to the practice of selling the data or uncertainty 

about the practice was evident. They offer glimpses into both the construction and 

maintenance of black boxes, over a period of twenty years. The particular actions taken 

in each episode, by local actants with local understandings, shaped future events by 

influencing the trajectory of events. 

In what follows, particular attention will be given to an area that is not 

highlighted, to a significant degree, in the theoretical writings. That is, from the outside 

of a network, the fragmented nature of local action and local understanding creates breaks 

or veils that makes it difficult for outsiders to follow the threads that connect the nodes of 

networks. Outsiders encounter local actants with local views who provide local 

explanations that seem strangely truncated from the experience of the questioner that is 

caused by the combined actions of the network. The outsider, seeking explanations of 

larger network effects and efforts may find that understanding of and responsibility for 

those may not be within the frame of reference of local actants. 

As discussed in Chapter 1, Latour and others discuss the appearance of power in 

networks resulting from alignments that create the appearance of power through the 
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creation of size and scale. They also point out the cost of challenging. What has been 

under-emphasized in these writings is the fact that limited local understanding makes 

discovering and challenging such threads very difficult and places the onus entirely on 

the outsider. 

Discovering these episodes involved archival research at the Provincial Archives, 

the Legislature Library, and the Office of the Clerk of the Legislature as well as 

newspapers and other historical material. I also interviewed key individuals who were 

identified in the archival material as actants and participants, who were willing to 

participate. Episode descriptions are based on archival material with insights offered by 

interviewees. 

Before proceeding, some background material is necessary. There are a number 

of references, within the time period discussed in this chapter, to events that had 

transpired earlier, in the early1960s. To maintain the chronological order of these 

episodes, with minimal interruption, I will describe three previous events. 

The first is that the regulations to the Highway Traffic Act were changed in 1962, 

with mention for the first time of the firm that purchased bulk MVR information, R. L. 

Polk (Polk). Generally these regulations are subject to regular change for administrative 

purposes. 

In 1961, section 4 of these regulations contained ten subsections. In 1962, 

Alberta Regulation 417/62 amended the regulations and added an eleventh subsection to 
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section 4. This eleventh subsection specifically mentions the bulk sale of M V R data and 

identifies Polk as the recipient. There are three subsections to subsection 11, dealing with 

cost for "copies of all transfers supplied" to Polk, "copies of all dealer reports" supplied 

to Polk and a charge "for each copy of registration" supplied to Polk. Polk plays a 

significant role in the early part of this chapter. 

No records were found in the archives suggesting a motive for this change. This 

is one of the difficulties with regulations that were discussed in Chapter 3. That is, they 

are difficult to understand because their passage or revision does not leave written record 

of the rationale, as do statutes that are debated in the Legislature. In Chapter 6, The 

Distant Past, some possible explanations will be offered for this change, based on the 

timing of other events described in that chapter. 

The second event involved a series of questions asked by the Minister of 

Highways, in 1967, of all the provinces and territories in Canada. Specifically they were 

asked a) who they released M V R data to, b) what they charged for the data released and 

c) were they considering selling the data to anyone else? Al l the provinces indicated that 

they released this information to Polk. Quebec and Manitoba were, at the time, 

negotiating with a company in Montreal, O.E. Mclntyre, to sell them the same 

information, starting with the 1968 registration year (Griffith 1967). 

Alberta had also entered into negotiations with O. E. Mclntyre for the 1968 

registration year. It appears that O. E. Mclntyre wanted the data from all of the provinces 
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at the same time and since not all provinces were ready to provide it in 1968, they 

delayed acquiring it from Alberta for a year. There is no indication that this arrangement 

was ever consummated. To understand the difference between Polk and Mclntyre, an 

interviewee indicated that Polk had all of the automobile lists in Canada while Mclntyre 

had all of the telephone directory lists. 

On April 17, 1968 a brief article appeared in the Edmonton Journal. In it, the 

Minster of Highways had told the Legislature that "sale of information to a Toronto 

company brought in about $40,000. It [information being sold] consists of name, address 

and car registration, Mr. Taylor [Minister of Highways] said outside of the house". The 

article went on to report that Mr. Taylor's department was now instructed to "make it 

available to any properly licensed company." Mr. Taylor is also cited as indicating that 

"The branch [the Motor Vehicle Branch] has refused to sell the information to 

organizations that wish it for sending out circulars" and that, "The Authority to sell this 

information has been given the branch by the Legislature" (Anonymous 1968). 

It would appear that the $40,000 figure mentioned in the article was a cumulative 

amount, over a number of years. According to a memo in the Minster of Highway's files, 

entitled, Note for File, Polk had paid the province $6,945.25, $7,242.60 and $7,637.47 for 

the years 1964-1965, 1965-1966 and 1966-1967 respectively (Taylor 1968b). 

In conjunction with the proposed sale of the data to O. E. Mclntyre, the 

regulations to the Motor Vehicle Administration Act were again changed in 1967. 
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Amendment 453/67 of the regulations modified section 4(11) (mentioned earlier), 

removing all specific references to Polk. These references were replaced with the general 

statement that the Minister "may supply registration data in bulk form." 

The third significant event was an exchange of correspondence between the 

Ministry of Highways and Polk, in 1968. Letters in the archives indicate that Polk was 

asked to supply information to the Ministry with respect to what they did with M V R 

information. 

The Registrar of Motor Vehicles, on the Minister's behalf, wrote to Polk on May 

24, 1968 asking about the uses made of registration information. Polk's reply, on May 

27, 1968, indicated that the information was used for statistical purposes for the 

automotive and related industries. With respect to mailings it is worth citing the entire 

paragraph for its bearing on later episodes. 

"Registrations are also used in what we term our Marketing Service Division. 
This Division provides a broad spectrum of services to all forms of business. In this 
area the registrations are used only in a narrow section of the activities. We do 
provide many automotive dealers across Canada listings of vehicles in their areas. 
We do make mailings to automobile owners for the automotive manufacturers. 
Recently these files were used on a recall program by General Motors in calling back 
all 1965 Chevrolets and Pontiacs. We also make mailings for several of the major oil 
companies and tire manufacturers and other companies that are more or less allied 
with the automotive industry. I might also mention that we handle the mailings for 
the War Amputees. Additionally, we work closely with the R.C.M.P. and make our 
files available to them generally for tracing stolen or missing vehicles. The attached 
listing provides the names of just a few of our customers during 1967 and 1968. We 
have not included the many hundreds of automobile dealers that purchase listings" 
(Heil 1968). 

Later in the letter Polk commented on articles that had appeared in newspapers 
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calling into question the practice of selling vehicle registration information. 

"As you are probably aware, a number of articles have appeared recently in 
various newspapers across Canada questioning the policy of selling registrations to 
private companies. This has been of serious concern to us since, in many instances, 
the articles themselves have proven to be quite inaccurate. We believe that we are 
engaged in a very legitimate business and dealing with only the highest calibre of 
clients. We would, under no circumstances, permit improper use of the information 
and we require full knowledge of the client and the program that he expects to 
conduct before a sale is made." 

With that background, the series of tensions discovered, during the same time 

period covered in the previous chapter will be explored. 

A Woman from Medicine Hat, 1969. 

On March 5, 1969, a woman from a small town in Alberta, Medicine Hat, wrote 

to the Minister of Highways to complain about the government's sale of M V R 

information. She included a partial copy of a column that appeared in a local 

newspaper. She commented: 

"One sorry example of improper secondary use made of information required 
and given for an entirely different purpose is to be found within the provincial 
government. The motor vehicle branch requires that the individual give his name, 
address, and the like when purchasing license plates. This is understandable and 
there is no complaint at this stage. But the motor vehicle branch then sells the 
individual's name and address to those who supply mailing lists to the distributors of 
junk mail and the like. This is one invasion of privacy which ought to be stopped 

It is not clear what newspaper this article came from or who wrote it. The women only included the 
relevant section of the article and the source of the article was not provided. 
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immediately - before the motor vehicle branch has a chance to peddle the personal 
information obtained from the selling of 1969 license plates?27 (Moore 1969). 

The woman made particular reference to having to deal with 'junk mail' and 

expressed her disgust with the government. She wrote, 

"I have often wondered why we get so much junk mail which always goes 
into the garbage, so when I read this article I was most thoroughly disgusted. If our 
names and addresses are sold like this, what protection do we have when our own 
gov. [sic] allows such a thing to be done. Who knows where all these things end up." 

The Minister of Highways asked the Registrar of the Motor Vehicle Branch to 

draft a reply for the Minister. The Registrar did so and attached a memo to the Minister, 

explaining the logic of his drafted letter. 

"It is very obvious that the writer of the article in whatever publication this 
came from does so with a very biased mind and without any investigation whatsoever 
to discover the troth of the matter. It is true that we do sell information to R. L. Polk 
& Co. as is well known under our regulations but this does not mean that information 
could not be obtained by the so-called junk peddler in numerous other ways. As a 
matter of fact, I doubt very much that the class of peddler Mrs. Moore refers to got 
his information from Polk as will be noted in the last two paragraphs of Mr. Heil's 
letter"28 [Mr.. Heil was the Vice-President & General Manager of R. L. Polk & Co 
(Canada) Ltd.] (Kenway 1969). 

The Registrar went on to say, 

2 7 Given the date on the letter that the reporter's source of information may have come, in part, from a 
motion made in the Legislature on February 26, 1969 which is the subject on the next episode. 
2 8 This reference was to Mr. Heil's letter of May 27, 1968 cited in the prelude to this section dealing with 
Heil's assurance that Polk dealt only with the "highest calibre of client" and that Polk would not "permit 
improper use of the information". Therefore the Registrar's separation of 'classes of peddlers' was based 
to at least some degree on Polk's assessment of itself. 



169 

"Every telephone directory as well as other directories such as city directories, 
etc. contain people's names and addresses and there is nothing to stop anyone from 
copying these names and addresses from these directories and using them for the 
purposes of distributing material in the mail. Because this happens does not mean 
that [a] legitimate industry such as the automotive industry should be deprived of the 
kind of information they can get from R. L. Polk." 

The Registrar's letter was accepted by the Minister and was sent to the woman 

from Medicine Hat. The letter made reference to the sale of information to "listing 

companies" under "provisions of the regulations" and that the information necessary to 

send out such mailing could be acquired elsewhere. Further, the Minister offered the 

assurance that the prime user of the MVR data was the motor vehicle industry "which, in 

many cases, has been instrumental in helping rather than hindering the users of motor 

vehicles" (Taylor 1969). 

The Minister closed his letter by saying, 

"I want to thank you for writing us on this subject and want you to feel 
assured that we are concerned about invasion of privacy of individuals. However, 
where privacy has not been violated we do not feel that industry should be deprived 
of information which it could use for legitimate and useful purposes." 

With this letter, the woman's complaint was dismissed. There are a number of 

processes used in this dismissal that are important for later episodes. First, the selling of 

names and addresses that individuals are legally required to provide was never addressed 

in the response. The entire question of privacy, the nuisance of junk mail and the 

propriety of the government using this information for purposes other than which it was 

collected were ignored. 
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Second, the journalist's integrity was directly questioned. The journalist was 

'biased' and did not bother to 'investigate' and was not interested in the 'truth of the 

matter'. It is not clear what was "biased" or "untruthful" in the article. There is nothing 

in the files to suggest that the either the Registrar or the Minister knew the name of the 

journalist that wrote the article. 

Third, the issue of regulations appears again. Thirty years later, in the FOIP 

Review Committee meetings discussed in Chapter 2, the obscurity of regulations was a 

topic of discussion. Here, the comment was offered that the selling of information "is 

well known under our regulations". The regulations were called upon as support for the 

government actions. Those within the government may be very familiar with the 

regulations that effect them, but anyone outside the specific areas governed by those 

regulations and certainly anyone outside of government itself would not be familiar with 

them. Appendix 4.2 describes the process of tracing regulations and provides an example 

of the obscure and daunting undertaking. The regulations were used as a black box, to 

block and push aside the woman's concerns. 

Fourth, the Registrar made the assessment that the class of data clients that Polk 

supported was of a higher quality than that of other data sellers. 
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A lack of response from the woman was assured by the absence of Polk's name in 

the letter. This prevented her from challenging them directly.29 She was offered vague 

reference to this information being used by the motor vehicle industry but it would be 

very difficult for her, on her own, to pursue this matter with the holder and user of her 

personal information, Polk. 

In Latourian terms, the government acted as the spokesperson for a network 

interested in selling and using M V R data. Those in the network included the motor 

vehicle industry, undefined benefits accruing to her through the release of this 

information for marketing, Polk (although that was never revealed), and the government 

through its creation of regulations. In addition, the spokesperson defended the above 

actants while denigrating the woman's ally, the journalist, and made it the woman's 

problem to prove that anyone in the network was misusing the information, by pointing 

out that many others would be able to do the same thing using telephone or other 

directory information. 

The costs of her pursing this matter further were high. She would have to take on 

not only what the spokespersons defended, but also demonstrate the veracity of the 

This invisibility of the supplier of the personal information, used by the marketer, will be raised again in 
the Chapter 7. At issue is the lack of transparency of the process and the asymmetry of knowledge that 
exists with respect to the source of the personal information used. In the letter from Polk to the Minister of 
Highways on May 27, 1968 (discussed in the Overview of this chapter) the wording is important. "We do 
make mailings" and later "we handle the mailings" for others. For example, it might be Ford's mailing that 
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claims made by the journalist and prove that others could not have been responsible. The 

cost of pursuing this has been made very expensive. In approaching the government, her 

only contact in the entire process, she is even more isolated afterwards. The onus has 

been entirely placed with her. No record was found of her pursuing this matter further. 

Nevertheless, the issue arose again, but involving different actants. 

1969 Alberta Legislature - R. L. Polk 

On February 25, 1969, a member of the Conservative opposition proposed a 

motion in the Legislature to form a Legislative Committee to study the invasion of 

privacy. At the time, the Conservatives were the opposition party and the Social Credit 

(SOCRED) party formed the government, as it had for almost thirty-five years. The 

motion read as follows: 

"WHEREAS there are no laws protecting the right of privacy of Alberta Citizens: 
AND WHEREAS there is a continuing trend toward encroachment upon the 
individual's right of privacy by police authorities, credit bureaus, governments at 
all levels, news media, and other organizations; 
NOW THERFORE be it resolved that this Legislative Assembly request the 
Alberta Government to set up a Special Committee on the Invasion of Privacy to 
examine and review all matters relating to invasion of privacy in Alberta and, in 
particular: 

1) The present extent of eavesdropping and surveillance (by electronic means or 
otherwise) by police, telephone and private organizations, and the extent to which 
such activities should be prohibited, curtailed or regulated. 

an individual receives, but it was sent by Polk; an unknown organization that possessed and used the 
personal information of individuals. 
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2) The nature of and the accuracy and confidentiality of information acquired by 
or in the files of credit bureaus and the like, and the desirability of controlling or 
regulating the dissemination of such information. 
3) The nature of and the accuracy and confidentiality of information on Alberta 
citizens collected for and stored in computers or files of the Department of 
Education and other government departments, agencies, boards and Crown 
corporations. 
4) The desirability of continuing the sale by the Alberta Government of the names 
and addresses of over 800,000 Alberta motorists to an organization selling these 
names and addresses to "junk mail" companies. 
5) Whether radio, television and newspaper enterprises invade the privacy of 
citizens by publication or transmission, without consent, of photographs, moving 
picture, biographies and other information on Alberta citizens"(Clerk of the 
Legislature of the Province of Alberta 1970). 

A two-hour debate followed the motion. In the first part of the debate, before the 

motion was amended, the then Minister of Highways made a lengthy speech on Item 4, 

the sale of names and addresses. It is clear from his statements that he wanted this item 

removed from the motion. In appealing to the Legislature to have this item struck, he 

based his argument on the notion that that MVR information was a "public document". 

In this speech, the Minister read Section 36 of the Alberta Evidence Act as the 

basis for claiming that MVR information was a "public document". The relevance and 

effect of this will be discussed shortly. 

In his speech, the Minister of Highways justified Alberta's practices by referring 

to the practices of the other provinces and territories in Canada. Al l of them were selling 
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this information to Polk. He implied that the other provinces also viewed M V R data as 

a public document. He singled out Manitoba and Alberta as being leaders in considering 

breaking the monopoly that Polk enjoyed, by considering the sale of MVR data to others. 

A partial text of the Minister's speech on item 4 is in Appendix 4.1. 

Shortly after the Minister's speech, members of the SOCRED government 

proposed an amendment to the opposition's motion that was subsequently moved and 

carried by the Legislature. The amended motion truncated the original motion and 

eliminated all of the items of that motion, including item 4. It is not clear why the 

Minister went to the lengths that he did to argue against this particular item, when a 

government amendment to the motion that would eliminate all of the items was pending. 

As a consequence of the amendment, a Special Legislative Committee was established to 

study the Invasion of Privacy, with the particular topics of investigation left up to the 

committee itself, consisting of four SOCRED members, one Conservative, one Liberal 

and one Independent member. 

The source of this information is the survey done by Alberta on the practices of other provinces in 1967, 
referred to in the Overview of this chapter. 
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Item 4 of the original motion, regarding the sale of the names and addresses of 

Alberta motorists, was eliminated from the terms of reference for the Committee and the 

Committee appears never to have addressed it. 

A number of Latourian type processes shaped the trajectory of events and the 

elimination of Item 4. The first factor was the claim that the data was a public document. 

In the debate, preceding the Minister's reading of Section 36 of the Alberta Evidence Act, 

he raised an important issue. That is, if MVR data was not a public document, everything 

he was saying was wrong. 

"When you come to a public document, then I think you're talking about 
something completely different. It is not an invasion of privacy. It's a public 
document. And what is a public document? Well, I am going to suggest that Item 
Four deals with public documents. If they are not public documents then everything I 
am saying is wrong. But if they are public documents, then people have a right to this 
information and no Minister of the Crown or no civil servant has a right to deny them 
access to a public document." 

The Minister inserted in his speech a very important ' i f . If he was wrong, then 

everything that follows was wrong according to his statement. Thus, there existed a very 

It can only be surmised that the committee never raised the issue in their deliberations. It certainly was 
not spoken of in the final report (Simpson and others 1970). At the time of this writing, late 2001, any 
submissions made to the Committee appear to have disappeared somewhere between the Office of the 
Clerk of the Legislature and the Provincial Archives. The Office of the Clerk of the Legislature claims to 
have sent them to the Provincial Archives, the Provincial Archives has no record of them. This is 
regrettable as these submissions were made thirty years ago and potentially include the thoughts and 
practices of data users, particularly credit bureaus, at a time when computers were still in their infancy. 
There is a potential treasure trove in these documents, for a 'then and now' or 'now and then' perspective. 
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critical question, was he right or was he wrong? He reiterated this condition in the 

conclusion of his speech. 

"The point I am making is that the motor vehicle registration is considered a 
public document by every provincial government in Canada, by every law, by every 
Attorney General's department of every province of the ten provinces. They consider 
it's a public document. Consequently, I fail to see why it should be suggested in this 
resolution that this is an invasion of privacy. Now if it is not a public document, then 
of course it should not be sold, to Polk or to anybody else." 

No one in the Legislature challenged the Minister on this point. According to the 

Minister's own files, this was an argument that was not defensible. The Minister, in a 

memo to the Deputy Attorney General, had requested a legal opinion on that very subject 

on July 15, 1968. He wrote, "I will appreciate it greatly if you would advise me if the 

Motor Vehicle Registrations are public documents and if so the Legislative authority for 

the same"32 (Taylor 1968a). 

The return correspondence from Mr. Elliot of the Office of the Legislative 

Counsel on July 29, 1968 indicated that there was no legal basis for considering MVR 

data to be public documents (Elliot 1968). The researcher was only able to find two 

instances where a public document was defined, and only one of these is relevant to our 

The notion of a motor vehicle record being a public document appears in a memo to the Minister, from 
the Registrar of the Motor Vehicle Branch, on April 18, 1968. 'To my understanding, motor registrations 
are a public document and are open to any member of the public for examination. However, such 
examination is only available if the prescribed fee is paid to absorb the cost of the service" (Kenway 
1968b). In this memo the Registrar defers to the departmental solicitor for the supporting statutes. The 
July 15, 1968 letter to the Deputy Attorney General appears to be an attempt by the Minister to substantiate 
that claim. 
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discussion. This was in common law and the researcher offered reference to Section 36 

of the Alberta Evidence Act. 3 3 

This section stated that where documents have been issued an affidavit from a 

departmental officer stating that the document had been issued constitutes prima facie 

evidence of such a document for the purposes of the Court. The legal opinion did argue 

that "... it is apparent that a motor vehicle registration would fall under Section 36..." but 

Section 36 only defines what constitutes evidence in a court and not whether the M V R 

data is considered public data. As a result, the researcher concluded that M V R records 

were "official documents" and that there was no evidence to support the claim that they 

were public documents. 

The departmental solicitor for the Department of Highways concurred with this 

legal opinion, in a memo dated August 13, 1968, but in effect overrode the implications 

of that opinion. 

"The writer has read Mr. Elliot's legal opinion with respect to motor vehicle 
registration. I agree with Mr. Elliot that motor vehicle registration is an official 
document, however there is nothing in our Act or any other Act procluding [sic] us 
from selling this information. 

It is the Writer's opinion that we should carry on as we have been doing in the 
past and I agree with you that an amendment be made to the Act in the forthcoming 

This section of the Alberta Evidence Act was read verbatim, by the Minister, in the first part of his 
speech in the Legislature. This portion of his speech is included in Appendix 4.1. 
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Session to definitely give us the right to sell this information to the public" (Syska 
1968). 

With respect to making an amendment to the Act this was never done. Instead, 

internal departmental documents revealed that those within the Ministry recommended 

past practices to be continued as before. 

The Minister's use of the public document argument in the Legislature was 

successful. He read Section 36 of the Alberta Evidence Act in the Legislature, which is 

long, dry and technical. This part of his speech is also included in Appendix 4.1. Despite 

the very important qualifications he himself made regarding the effect of his being 

wrong, no one challenged him. His argument was successful and this helped to deflect 

the issue. 

Yet, skirting the issue himself was not enough to drop the challenge. The second 

element affecting the closure of this issue was the support of his colleagues in 

government and by other members of the Legislature. Without that support he would not 

have been able to carry the day. He helped gain their support by bringing in others in 

support of existing practices. In this case, he argued that all of the other provinces and 

territories in Canada supported his position. If Alberta was wrong, then so was everyone 

else. The issue was made larger than a local issue. 

Al l of the other provinces and territories sold the information exclusively to Polk. 

At least one person interviewed, who was in the Legislature at the time, commented that 

hearing of other provinces was reassuring. This individual was not alone as another 
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interviewee, who was there, commented that "that would be a pretty good, you know, 

defense of the practice, to say it is common around the country and that it is validated by 

legislation." 

The Minister's extension of the public document argument to all of the other 

provinces no doubt helped to diminish concern. Yet, there was no evidence found in the 

Archives to suggest that the other provinces were relying on the public document 

argument.34 The question was not asked of them in the survey discussed in the Overview 

of this chapter. 

It appears that what particularly bothered the Minister, and was used to perhaps 

skirt the issue, was the exclusive arrangement enjoyed by Polk. Polk held a monopoly on 

receiving this information. As discussed in the Overview to this chapter, the Minister and 

his department had, in 1967, tentatively arranged to sell this information to another 

company, O. E Mclntyre of Montreal. 

Part of Mclntyre's argument was the unfair advantage given to Polk, and 

Mclntyre played up the Canadian angle, as Polk was a US company. 

"We are aware that you have made this information available only to R. L. 
Polk Company Limited but we believe that it should be made available to all 

3 4 The survey conducted of the other provinces and territories did not ask for legislative authority for selling 
this information. 
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reputable direct mail advertising companies, even to all requests, as mentioned by you 
during our discussion, subject of course, to your terms and conditions. 

As a Canadian company the requested data is of great importance to us since 
our services are one which benefit our country on a national basis and we are looking 
forward to your reply as to when this data can be made available to us" (Mueck 
1967). 

It is also safe to conclude that the Minister and his department were not too 

concerned about selling this information to marketers, such as Mclntyre. In the same 

letter O.E. Mclntyre described itself as "the largest direct mail advertising company in 

Canada' which maintained a "consumer list with a coverage of 4,300,000 Canadian 

Households". 

It appears that the Minister was not philosophically opposed to the use of this 

information for marketing purposes, although he was apparently not keen to reveal this 

opinion to the public. In an Edmonton Journal article on April 17, 1968, referenced in 

the Overview to this chapter, the Minister is said to have indicated that the department 

would not sell the information to those that want to use it to "send out circulars", which 

are advertisements. Given the proposed involvement with Mclntyre, that does not appear 

to have actually been a large concern. 

In addition to the public document argument and the lack of challenge by other 

members of the Legislature, the third factor was that the issue of junk mail was never 

addressed just as it was not addressed in the case of the women from Medicine Hat. Item 

four of the original motion, made in the Legislature, specifically mentioned the problem 

of "junk mail". Nowhere in the Minister's speech is this issue ever addressed and no one 
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in the Legislature raised it either. 

The fourth factor determining the trajectory of events involved the inclination of 

significant others within the Minister's department to carry on with the practice, even in 

light of the absence of specific authority to do so. The departmental solicitor agreed. "It 

is the Writer's opinion that we should carry on as we have been doing in the past" (Syska 

1968). The sentiment from within the ministry was to carry on as before. 

There are a couple of important themes that emerge from this observation. First, 

the "carry on" argument is reminiscent of the inviolable history called upon by the chair 

of the FOJP Review Committee in 1997-1998, twenty-nine years later. There is no 

evidence to suggest that 'past' was any better understood in 1969 than it appear to be 

understood in 1997-1998. 

The second theme is the diminishment of doubt in favour of the continued selling 

of this information. The Registrar of the Motor Vehicle Branch wrote to the Minister of 

Highways on August 14, 1968, with respect to the legal opinion that concluded that MVR 

information was not a public document. 

"If, on the other hand, it [the opinion] is in reply to a question of whether or 
not we have a right to sell information that comes to us by way of registration of 
vehicles, then I would say that it offers very little help in that respect and we would 
have to assume that the question is neither dealt with by common law nor statute law 
and would resolve itself to a matter of policy" (Kenway 1968a). 

The legal opinion that called into doubt previous assumptions about information 

sharing, was reduced to a matter of policy. With respect to the propriety of selling this 
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information this should have been a political question. However, nothing has changed 

since that time. The question is still being decided at the policy level, according to the 

privacy audit and developments since then, as discussed in Chapter 2. 

Nonetheless, the episode could have been an explosive public issue. A l l of the 

necessary elements were in place. The issue of the invasion of privacy, junk mail and the 

specific mention of Polk as the company receiving this information, all discussed 

publicly in the Legislature, could have exploded into the public's view. That was not the 

case and the issue once again faded into the background. 

The actions of the Minister of Highways in the Legislature and those taken by the 

government in amending the original motion influenced the shaping of the debate and the 

avoidance of potentially explosive issues. A l l members of the Legislature on the date the 

motion was actually made in the Legislature were, in Latourian terms, actants that 

supported the continued sharing and selling of MVR data, as were the senior government 

officials who argued that the historical practice should continue. 

Each, although for different reasons, acted in such a way as to support past 

practices and diverted the issue away from closer scrutiny and the sale of this information 

continued unchanged. It is important to note that this consequence was not the product of 

a deliberate and centralized effort. The Minister altered and transformed the issue and 

translated the problem to be that Polk was privileged in exclusively receiving this 

information. Given that the members of the government had other matters to deal with, 
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the Minister's arguments and the apparent support of these practices by other provinces 

and territories was seen as reassuring. In the absence of any political direction, all senior 

civil servants could turn to was policy. Together these actants, translating the issue in 

their own terms, left the trajectory of events unaltered. It could have been otherwise, but 

it was not. This reinforces Latour's aversion to using explanations that rely on over

riding interests. There were varied interests driving these actants, each translating the 

issue into local terms. 

Despite this resolution, the privacy issues in sharing MVR data would result in 

other confrontations. 

A Man from Edmonton, 1971 

A man from Edmonton wrote to the Minister of Highways to complain about 

having received "junk mail". Specifically he wrote, 

"I recently registered a change of address and purchase of a car with your 
department. Within a short time I received the enclosed junk mail. 
I understand that the reason I received junk mail from Sovereign Seat Cover 
Manufacturing Co. Ltd. is because you sell registration information. If this is so I 
really do object to you selling not only 
1) my name, but also 
2) my address and in addition 
3) the make of my car. 
I would be interested to know by what authority you do sell my particulars. 
The law says I must supply you with certain information about myself and my car -
that and no other law to my knowledge permits you to disclose let alone sell that 
information to any other person" (Elliott 1971). 

The Minister responded to this individual once again using the 'public document' 

argument and suggested that these records were available to any member of the public, if 
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they pay the fee. He argued that the legislation permitting the sale of bulk M V R 

information was contained in The Highway Traffic Act regulations. He concluded, 

"Persons entering into an agreement to obtain bulk registration data are 
permitted to resell the information in such form as a purchaser may require. In the 
main it is the automobile industry generally that benefits by this arrangement in that 
the statistical information available is of considerable importance and assistance to 
manufacturers, oil companies, marketing services and dealers etc. This in some 
measure offsets the nuisance factor of some of the unwanted advertising mail that we 
receive from time to time" (Taylor 1969). 

The man from Edmonton appears to have accepted the reply. Once again though, 

the manner of this dismissal bears comment for recurrent themes. The public document 

argument was again invoked, even though the records show that the argument had no 

legal basis. The argument had become a part of the vernacular of the department. 

As earlier and as will occur again, the legal basis for selling this information was 

cited as being the regulations of a statute, rather than the statute itself. The difference lies 

in the way that they are approved. Statutes or Acts are passed by parliament, after 

receiving three readings in the Legislature. As the Legislature is an open forum with the 

press in attendance and records of the debates published, the process is visible. 

Regulations in Alberta, on the other hand, are written within government departments and 

approved by the Lieutenant Governor in council with the cabinet. The process is far less 

visible. While records are kept of the passage of regulations, they are difficult to find and 

follow (an example is provided in Appendix 4.2). The authority cited in this case is an 

authority that very few people are familiar with or would be able to find on their own. 
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Unsupported in this appeal to regulations is that regulations are not supposed to 

exceed the authority that exists in the legislation. Nothing by this time had changed in 

the statute governing the registration of motor vehicles; only the abstracts could be 

released and only under certain circumstances. The legislation did not permit any other 

use of the information. However, the man from Edmonton had been given an 

unsupported explanation that would require considerable cost to him to investigate 

further. 

Unlike earlier instances, the Minister did specifically mention the issue of junk 

mail. He characterized it as a nuisance factor where the nuisance was apparently offset 

by the benefits to industry, especially, the automotive industry. It is not clear why the 

man from Edmonton should have been satisfied with this response. The Minister 

appeared to be making the argument that benefits outweighed the costs without 

acknowledging that the benefits accrued to the automotive industry while the costs were 

borne by the man from Edmonton and others like him. 

The trajectory of events was determined by the public document argument that 

had become an offensive black box used by the department in order to protect the use of 

the information. Without an ability to adequately question and pursue this black box, the 

questioner is isolated and silenced. In this episode, as in the earlier one with the woman 

from Medicine Hat, the events were shaped by local government actants. Polk itself 

remained in the background, hidden from view. 
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However, the issue reappeared in 1972 and in Serres' terminology this stage could 

be classified as more of an eruption than a tremor as it required the resources of the larger 

network to quell. The local actant became the problem. 

1972: The Eruption - R. L. Polk is Cut-Off 

On September 10, 1971 the Progressive Conservative party took over as the 

governing party of Alberta, defeating the incumbent Socred party in a general election. 

Thirty-five years of consecutive rule by the Socred government came to an end. 

As circumstances would have it, one of the members of the Special Legislative 

Committee on Invasion of Privacy less than two years earlier, a Progressive Conservative 

named Clarence Copithome, became the Minister of Highways.35 Regrettably, Mr. 

Copithorne is no longer alive today. What transpired must be pieced together from the 

files and through interviews with those around him during the events. 

Two events seem to have conspired to force the issue of the sale of M V R data to 

Polk. First, it appears a question regarding the renewal of the contract with Polk had 

arisen some time after Mr. Copithorne took office. A memorandum from the Registrar to 

the Minister on March 15, 1972, referred to an earlier telephone conversation between 

At the time of the Invasion of Privacy study in 1969-1970, Mr. Copithorne sat in the Legislature as an 
Independent. 
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them on the subject. This earlier discussion must have taken place soon after Mr. 

Copithorne took office. 

The Registrar wrote, 

"As objections are being raised from time to time concerning the issue of 
whether or not such information should become available I would respectfully 
suggest that this is the time to review this whole matter and a policy directive be 
issued in regard thereto" (Kenway 1972a). 

The Registrar, in the memo, raised the issue of the types of problems that might 

be encountered if the decision was made not to renew the contract. He indicated that 

"there is no doubt that R. L. Polk sells the information to a wide spectrum of society 

which would include marketing services of various kinds." He raised the concern that, if 

Polk did not get the information, then others currently supplied by Polk would approach 

the department direcüy for the information and that is would be difficult for the 

department. 

The second event occurred with the arrival of an internal government 

memorandum dated a few days later, on March 22,1972. This memorandum was 

addressed to the Minister of Highways from the Minister of Labour, Mr. A . E. Hohol 

(Hohol 1972). Mr. Hohol had attached to his own memorandum a memorandum from his 

Deputy Minister, dated March 20, 1972 on which copies of four envelopes were attached. 

The Deputy Minister wrote, 

"Attached are photostates [sic] of four envelopes received from Laurier Life 
Insurance. You will note that each of them indicate a make and year of a vehicle. It 
is quite evident that these names and addressed were obtained from the Provincial 
Department of Highways, Licensing Branch, and in view of the current issue 
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of privacy and the sale of such lists, this is being forwarded for your information" 
(Gardner 1972). 

The four letters were addressed to staff members within the Department of 

Labour. For whatever reason, the mailing from the insurance company included the 

make and year of their automobiles on the mailing labels affixed to the envelopes. 

Someone very familiar with Polk and Mr. Copithorne suggested that Mr. 

Copithorne was also the recipient of a similar mailing from Readers Digest, at the same 

time. Apparently this mailing was personalized in such a way that his name appeared in 

one part of the mailing and his vehicle model and year appeared in another. 

These two events, the timing of the contract renewal and the sending of 

solicitations based on MVR data, may have influenced Mr. Copithorne's decision to 

make the following announcement in the Legislature on March 24, 1972. 

"Mr. Speaker, in the past, information regarding those who have bought 
license plates in the Province of Alberta has been made available for a fee to 
commercial companies, which has contributed to the invasion of privacy through 
mail. Mr. Speaker, I wish to announce that commencing with this year's registration, 
data in bulk form will no longer be supplied, either to individuals or firms. 

At the present time Section 4, Subsection 11, of the Regulations under the 
Highway Traffic Act, provide for the supplying of such information on a contract 
basis. This regulation will be rescinded because it is felt by this government, that it is 
a direct infringement upon the privacy of individuals who have purchased license 
plates in the Province of Alberta "(Alberta Hansard 1972d). 

With this action, Mr. Copithorne created an eruption that lasted a number of 

months. 
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Known Events 

In an article that appeared in the Edmonton Journal the next day, the concerns 

raised by the Registrar first appeared (Anonymous 1972). The article mentioned that the 

War Amputees Association used to get the data needed for its Key Tag program from 

Polk. As part of this program, every vehicle owner in the province would get a numbered 

key tag in the mail, from the War Amps, that they could attach to their key ring. If their 

keys were lost and found by someone else, the keys could be put in the mail and they 

would be delivered to the War Amputees Association who would then mail them to the 

owner, based on the number on the key tag cross referenced to the M V R data. 

In the article, the Minister stated that the War Amputees Association could go 

elsewhere to get the information they needed. In the same article, the former Minister of 

Highways, Mr. Taylor, said that advertisers would do the same, implying that these 

efforts on the part of Mr. Copithome would have little effect on the invasion of privacy 

through the mail. 

Mr. Copithome's response to questions put to him in the Legislature in the days 

that followed create the impression that his decision had been based on a principle, but 

without an overall plan of action. In the Legislature, on March 27, 1972 he was asked 

about the ability of service stations and autobody shops to find out who owned a vehicle. 

Mr. Copithome responded that this information would be available for "patrolling, for 

police protection and so forth, but it will be on a confidential basis." The former Minister 

of Highways asked him if it would still be possible for an individual to submit a license 
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number to find out who owns the vehicle. He replied, "If the person goes through the 

proper channels I suppose he could find out who owns the car, and so forth" (Alberta 

Hansard 1972a). 

The next day, on March 28, 1972, the Minister was asked if the War Amputees 

Association had expressed any concerns to him. He said that he had not heard from 

them, but that if it were an issue, the government "would be willing to have a look at it 

with regard to the restrictions" (Alberta Hansard 1972b). 

On the same day, two former Socred Ministers, including the former Minister of 

Highways, pursued Mr. Copithorne on the subject, in Question Period.36 The first 

questioner asked the Minister to identify the "proper channels" that he indicated existed 

on March 27, 1972. He seemed to indicate that there were very few proper channels for 

access to M V R information. When asked if the War Amputees could carry on their Key 

Tag program this year, the Minister suggested that this was a cause for concern but that 

he felt they could get the information from other sources. 

When asked where they could get it, he seemed to suggest that insurance 

companies might be an option, and possibly others that "I have not examined yet." He 

It appears that the rules of Question Period have changed. Where now one supplementary question is 
allowed following the initial question, there appears to have been no restrictions at this time. On this 
occasion the original questioner asked five supplementary questions. The former Minister of Highways 
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was then asked how insurance companies would get this information if the information 

were not to be made available to companies, according to his earlier announcement. He 

stated that he was still looking at the whole issue and felt that there may be "routes 

through which they [the War amps] will be able to acquire that information to continue 

the service." 

A second questioner, the former Minister of Highways, asked if he understood 

correctly "that these lists are going to be made available to insurance companies free of 

charge?" The Minister responded that "I have never indicated that at any time that the 

lists of license plates would be made available to insurance companies." The former 

Minister of Highways then asked, "If the War Amputee's are going to get this 

information from insurance companies, insurance companies must get it from 

somewhere." He then asked again if the information would be provided to insurance 

companies free of charge. 

The Minister responded that "insurance companies will have the names and 

addresses of all the people who are registered owners of cars." When asked by a third 

person, if the insurance companies will have the license numbers, the Minister responded, 

"No, they do not have the license numbers, Mr. Speaker" (Alberta Hansard 1972c). 

asked two more supplementary questipns another former cabinet minister followed up with another 
supplementary question. 
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We have here an exchange between a new Minister with a new policy and 

opposition members, all of who had previously held cabinet positions, including the one 

held by this Minister. It is not clear what the Minister was referring to in the exchange 

regarding insurance companies. He did mention that compulsory insurance was now a 

requirement in the province and that might have been what he meant with respect to 

insurance companies having ownership information, without being sold lists by the 

government. It is not clear, but there is no record showing that insurance companies ever 

had access to bulk M V R data. Certainly the opposition had found an easy black box in 

the form of the War Amps to put pressure on the Minister. 

The statements by Mr. Copithorne's seem to bolster the impression that Mr. 

Copithorne did what he did on principle without anticipating the political and practical 

details that would follow from his decision. Interviewees in this research have also said 

that privacy was important to Mr. Copithorne and that he would have acted on principle. 

Mr. Copithorne indicated his own uncertainty about the consequences of his decision in 

the Legislature by saying that, "This is a very difficult problem and I certainly will be 

looking at all aspects of the invasion of privacy. I have not come to that bridge as yet in 

the administration of this type of policy, and when I do, we will cross it accordingly" 

(Alberta Hansard 1972c). 

The pressure to accommodate the War Amps was becoming important. On April 

10, 1972, the Registrar wrote a memorandum to Mr. Copithorne saying that arrangements 

had been made with the War Amputees Association. It appears from the memorandum 



193 

that the War Amps needed assistance in processing the data because it did not possess its 

own computer facilities. An arrangement was proposed that would have Polk process the 

data for the War Amps and then, according to the terms of the proposed agreement Polk, 

would destroy the data without using it (Kenway 1972b). 

This pressure to accommodate the War Amps was also reflected in the Minister's 

response to a letter that he received that applauded his decision to stop releasing M V R 

information. The writer felt that the War Amputees should not get the information either. 

The Minister wrote to the individual on April 13, 1972, indicating the Legislature had 

determined that the War Amps should get the information. 

"There was general agreement on both sides of the House that something 
should be done to make the information available to that organization [War Amps] 
inasmuch as this organization provides self-help to people who might otherwise be 
dependent upon assistance from government revenues" (Copithome 1972c). 

On April 18, 1972, Mr. John Heil, Vice-President and General Manager of R. L. 

Polk (Canada) Limited, wrote to the Minister. It appears that Mr. Heil had already met 

with the Minister in Edmonton. "Let me begin by thanking you for the opportunity of 

visiting with you to present our case for continuing to receive motor vehicle registrations 

from the Province of Alberta" (Heil 1972b). The letter also indicated that the Minister 

had requested "a list outlining every mailing made into Alberta from the Registration 

file" and that the list and samples of the mailings would follow shortly. 

In Heil's letter, the statistical uses of MVR data for the automotive industry were 

highlighted, including usage for after market automotive suppliers to plan their inventory 
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and product availability and by auto manufacturers themselves for production and 

distribution planning.37 

Heil claimed that Polk used personal information 

"... to mail certified letters under Motor Vehicle Safety recall programmes, to 
assist law enforcement agencies, and to perform many other services for government 
and business quite apart from its direct mail market services which, after all, are only 
a portion of the company's total business." 

In this comment Heil appealed to other black boxes such as law enforcement 

arguments as well as the public good. In defense of Polk's mailings to individuals, Heil 

wrote, 

"Turning to direct mail, there are an infinite number of mailing lists already 
available, beginning with local telephone books, club rosters, etc. The amount of 
direct mail based on motor vehicle registration information is relatively small and the 
mailing consists largely of automotive brochures or owners magazines, advertising 
material for oil, tire and other companies in the automotive market, or after market, as 
well as the Key Tag mailing for the War Amputees. Also, many local dealers use 
these listings to reach their owners with special announcements. The direct mail 
industry is a legitimate business and a sizeable one in terms of persons employed, 
gross national product, etc. Selling and advertising by mail are an integral and 
important part of our economy." 

With particular reference to the clients it prepared mailings for, Heil commented, 

"It is the policy of Polk not to make any type of mailing which is in any way 
offensive to a person of ordinary sensibilities, and this company has never made such 

It should be observed that this use should not require the names and addresses of the registered owners of 
vehicles. 
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a mailing. In its many years of experience in this industry, Polk has never mailed any 
material of objectionable or dubious quality." 

Finally, this letter also revealed the length of time that this information has been 

provided to Polk. 

"In summation, Mr. Minister, we would like to call your attention to the fact 
the registration information has been available in all provinces since 1922, 
representing fifty years of uninterrupted service to the business community."38 

On May 9, 1972, Polk sent an Air Mail-Special Delivery package to the Minister. 

It contained a list of every mailing made by Polk to Alberta from the M V R file during 

1971 (Heil 1972a). It contained samples of some of those mailings. 

In the letter, Polk advised the Minister that 1,916,057 mailings were made from 

the M V R file in 1971 to Albertans. Of this total, 83,737 letters were mailed for 

automobile recall purposes and 494,822 mailings were sent on behalf of the War 

Amputees Association Key Tag program. A breakdown of the list is provided in Table 

4.1. 

That leaves roughly 1.338 million pieces of other mailings sent to motor vehicle 

owners in the province. In reviewing the list provided by Polk, there were 288,902 

mailings for Foster Advertising of Toronto and another 362,799 mailings for MacLaren 

Advertising, also of Toronto. Another 32,964 mailing were handled for a company called 
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Postal Promotions of Toronto and another 20,000 for National Consumer Marketing. 

These four Polk clients alone account for slightly over 700,000 mailings and were made 

for identifiable advertising and marketing companies. 

To this list of non-automobile manufacturers can be added, Reader's Digest 

(12,400), M i l Mac Publications (1,737), MacLean Hunter (4,215), Ogilvy and Mather 

(American Express) (50,000), and Simpson Sears (21,500). Sovereign Seat of Cornwall, 

Ontario, had 188,650 mailings to motor list passenger cars, camper trailer owners, new 

car buyers, and truck owners.39 

Another 141,275 mailings were handled for identifiable automobile dealers and 

manufacturers and 143,200 identifiable mailings were handled for oil and gas companies. 

The remaining roughly 70,000 mailings were primarily for organizations listed using the 

names of individual, for example Russell T. Kelly of Hamilton (25,263 mailings to truck 

owners). This makes it difficult to identify the likely uses they would have made of M V R 

data. 

There is some reason to question this date, at least as far as Alberta is concerned. This will become 
apparent in chapter l,The Distant Past. 
3 Sovereign Seat Covers was the company that sent the mail that the man from Edmonton complained of, 
in his letter to the former Minister of Highways. 
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This brief analysis shows that this information was being used largely for non-

automotive purposes (approximately 66%, this is the non-recall and non War Amp 

number, 1.338 million letters divided by the total 1.916 million letters). 

The level of information provided by Polk, in this instance, was considerably 

more detailed than the information provided in 1968, to the previous Highways Minister. 

In 1968, the then Minister asked only asking a general question and he received a general 

response. There was no threat at the time of the possibility of Polk's losing access to the 

data. 

In 1972, Polk had already lost access to the data and it can be implied that this 

caused some concern not only about losing access to Alberta's data, but also access to the 

other provinces data.40 The stepping out of line of this one actant, the Minister of 

Highways, had the potential effect of impacting other alignments. It can be assumed that 

Polk's detailed response was part of a larger concern. 

Heil also attempted to show strong support for this type of activity by suggesting 

that this was good for the economy, and that the majority of people liked to receive these 

mailings. Included in the package were brochures from Canada Post with respect to the 

advantages of third class, "junk". Heil argued that, 

This actually did happen. Over the course of t next two years both Saskatchewan and BC placed 
restrictions on Polk, restrictions similar to those that Copithorne negotiated. That will be discussed shortly. 
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"We sincerely believe, as is pointed out in one of the articles, that the majority 
of people do not object to receiving mail, and many look upon it most favourably. 
The Direct Mail Industry not only creates many jobs in the Post Office but many 
thousands of other people are employed in printing plants, envelope manufacturers, 
and of course, the direct mail activities such as carried on by our company. We are 
quite firm in our belief that this is a legitimate form of advertising and, in its quality, 
certainly compares favourably with other mediae [sic]." 

Despite Heil's attempts to align Polk activities with others and speak for them, it 

appears that the Minister did not share Polk's assessment of itself and its activities. His 

response to Heil, 7 days later, on May 16, 1972 was, 

"We have examined the list of subscribers to your service and we must still 
abide by our decision to discontinue supplying registration data to your company. 
We are prepared to abide by our previous decision to supply data to the War 
Amputees Association. We feel that the motor manufacturers can reach the owners of 
vehicles through other means" (Copithome 1972b). 

In spite of this, the selling of MVR data to Polk was about to being again, as 

indicated in a letter, dated August 6, 1972, from James D. Dykes, General Manager 

Motor Vehicle Manufacturers Association in Toronto. Mr. Dykes wrote in part, 

"I wish to recall our meeting of the 20 t h of July, 1972 as I was wondering 
when we may expect the flow of motor vehicle registration data to be re-established 
"with constraints on the use of names and addresses except when needed for recall 
purposes"" (Dykes 1972, additional quotations in the original). 

From this letter it appears that some concessions were being or had been made. It 

was expected in this letter, that the flow of motor vehicle data would be re-established, at 

least to some users and that the Minister's concerns about personal information would be 

partially addressed. 

The Registrar's prediction that others using the information from Polk would 
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complain, proved to be correct. On August 24, 1972 the Minister received a letter from J. 

Koziak, Branch Manager of Cummins Diesel Power Limited. 

"I understand that your department has ceased selling data to R. L. Polk 
(Canada) Ltd. Although we are not cognizant at this point of the reason behind the 
discontinuation of your selling the registration data, we feel set back by the fact that 
the industry that depends on this data was not consulted. 

We have been using exclusively R. L. Polk information for market planning 
and control purposes. The information has for years proven to be a most valuable 
tool for measuring our progress and ability to capitalize on the medium and heavy 
truck markets in Alberta and the Northwest Territories. For example, we use this data 
to make decisions on investing capital in the form of fixed assets and working capital 
in different areas of Alberta. As you can appreciate such business decisions are in the 
interests of profit and thus economic progress in the province. In conclusion I cannot 
emphasize enough how important this data has been and is now in making sound 
marketing and investment decisions. 

We are not aware nor are we interested in circumstances surrounding your 
decision with R. L. Polk however if your decision is firm we would like to arrange to 
obtain from you registration information so that we may process it" (Koziak 1972). 

It would appear that the Minister was fighting a losing battle. In addition to 

corporate pressure, there was no ground swell of public support for his efforts and there 

are no indications that it was much of an issue with the media.41 Interviewees also 

suggest that there was considerable pressure brought to bear on Mr. Copithorne by other 

MLAs lobbied by Polk. 4 2 

4 1 The only record of any group supporting the Minister comes from the Canadian Consumer Magazine of 
July-August, 1972, 2(4), p. 152. The association "applauds this action taken by the Alberta government. 
Who is next?" By this time the 'action taken' was being reversed in Alberta. 
4 2 Additional evidence of this type of pressure will be seen in the Wadham Publications, 1971 episode, 
shortly. 
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On November 2, 1972, Mr. Copithome partially capitulated, in a memo, 

instructing the Registrar to start negotiating with Polk to restart the flow of data. 

"Would you please make contact with R. L. Polk and advise them that we are 
now prepared to move ahead with the continuation of providing motor vehicle 
registration data to their firm. I would, however, like those negotiations to include 
thè restriction of use of such data. Data should only be used expressly for statistical 
and recall information only. In other words, I do not want the Government of Alberta 
to permit the wholesale random distribution of mailing lists to any and all comers 
who are willing to pay the price" (Copithome 1972a). 

On January 24, 1973 the Registrar sent a memo to the Minister requesting his 

signature on a copy of the contract that had been signed by Polk (Kenway 1973). There 

were significant additions to the contract that were missing from earlier versions. These 

included section five containing a provision that Polk would supply the data to the War 

Amps at a stated cost; section six stated that information provided to automobile 

manufacturers for statistical and market research purposes would not include the names 

of the owners of the vehicles; section seven limited the uses that Polk could make of the 

data, through 4 subsections. Subsection 7(1) restricted the use of the data supplied to 

motor vehicle manufacturers to statistical and market research analysis (subject to section 

6 that no names were to be provided). Subsections 7(2) through 7(4) permitted the data 

to be used for vehicle recalls programs, for the War Amps and for "such other persons, 

companies and governments under such conditions as the Minister may authorize", 

respectively (Kenway 1973). 

Thus, ended a protracted eruption, where data users were forced to reveal 

themselves and justify their use of this data. Unlike any episode before or since, data 
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users were forced to account for themselves, caused to a large degree by the critical local 

actant, the Minister of Highways, stepping out of line. As consequence and despite 

efforts to counter this change, Polk was forced to accept restrictions on its activities that 

had not existed previously. Reality has to be continually re-enacted to exist and in this 

case it was not re-enacted and the network could not force things back to the way that 

they were. This reveals the weakness of networks. One interviewee very familiar with 

Polk acknowledged the work needed to keep the network aligned. While Polk rarely 

appeared publicly, it was aware of the need to keep the network in alignment. The 

interviewee indicated that a change in government or change in significant other such as 

Minister, Deputy Minister or Registrar, usually necessitated a sales/assurance pitch be 

made to them to keep the practice going. Perhaps there was not time in this instance to 

make the pitch to Mr. Copithorne. Or, perhaps the pitch was not effective. 

In the end, concessions had to be made. As the next episode reveals, though, the 

concessions were poorly understood. 

Polk Returns 

On April 30, 1973, Heil (Vice-President and General Manager of Polk (Canada)) 

wrote to the Minister of Highways seeking clarification of Section 7(1) of the contract, 

with respect to the meaning of the term "market research analysis". Section 7(1) 

permitted Polk to supply auto manufacturers with MVR data for statistical and market 

research purposes but as per Section 6 of the contract, no names or addresses were to be 

provided. Specifically at issue was Polk's desire to mail a questionnaire to new car 
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buyers, on behalf of the Ford Motor Company. This letter was written shortly after a new 

contract was signed for 1973, the year after the eruption. 

"It is the term "market research analysis" which we question since, in our 
terminology, this includes surveys of car buyers and owners in order to determine 
preferences and other information of value to the manufacturers in their future 
planning. These have been carried on for many years and we continue to do such 
market research studies in other provinces (Heil 1973). 

A Ford Motor Company survey was attached to Heil's letter. The survey was not 

addressed exclusively to new buyers of Ford automobiles because the first question asked 

about the brand of new car purchased: Chevrolet Bel Air, Ford Custom, Plymouth Fury 

II, etc. Subsequent questions asked about the style of the vehicle purchased and its 

operating features, options purchased, satisfaction with the vehicle, the buyer's 

assessment of the dealership and if the dealer had made post-purchase contact with the 

buyer. The survey also asked the buyer to rate the importance of possible reasons why 

they bought this particular automobile, identify the three most important reasons, list 

other vehicles they might have considered, and rank the vehicle they did buy according to 

a list of characteristics. 

The survey concluded with personal questions including how the car was paid for 

and what other cars were in the buyer's household. There were also questions about the 

buyer's gender, age, marital status, the number of children living in the household, the 

last grade of school the buyer completed, the family's income, the buyer's occupation 

and name and address. 
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In requesting the Minster's permission to issue this survey, Heil added, 

"You will note in reviewing this questionnaire that the majority of the 
information requested pertains to automobile preference, however, some personal 
data is also requested. You will also note that the recipient of such research studies is 
given the option of whether or not to sign, thus eliminating to some extent the 
invasion of privacy." 

The request for name, address, county and province was preceded by a line that 

stated "Please sign or not as you prefer." It is not clear what this meant. There was no 

space for a signature. To make sense of what Heil suggested, it has to be assumed that 

this line meant "please complete this section or not as you prefer." 

In fairness to Heil, he did express concern about this survey with respect to the 

Minister's previous objections. "We realize that there is a very narrow line separating 

this from the type of direct mail that the province finds objectionable." The imagining of 

the existence of such a line is part of the process of function creep as the line can be 

continually moved. It is part of a construction that first suggests that there is such a line 

and then enlists other in trying to favourably locate it. Perhaps Ford insisted that Polk try 

or perhaps the revenue potential for Polk, from this mailing and possibly others if the 

appeal to the Minister was successful, could not be ignored. Nonetheless, Heil assured 

the Minister that this survey had not been issued and would not be issued if the Minister 

objected. 

The Minister's reply on May 4, 1973, four days after the date on Heil's letter, was 

rather abrupt. 
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"Mr. Heil, I must admit I am somewhat surprised at your latest request, 
especially in view of the fact that the use you now propose for the statistical data we 
provide is exactly the same use which prompted the discontinuation of our previous 
agreement. 

During discussion with members of your staff, I clearly emphasized that the 
individual names and addresses of persons having registered motor vehicles in the 
Province of Alberta were not to be used for purposes of individual contact, either 
through the mails or any other form of personal contact. It is my contention that your 
firm now proposes a use of public records which is definitely an infringement on the 
right to privacy of the citizens of Alberta. 

Mr. Heil, I sincerely hope that you are now clearly aware of the policy of the 
Government of Alberta on this matter and I would have to consider any use similar to 
what you have proposed to be a serious breach of the contract." 

Polk's replied on May 11, 1973. The reply, in part, reads, "We are now perfectly 

clear in our understanding of this Agreement and, once again, may I assure you that we 

will adhere strictly to the terms thereof." This episode forced Polk's hasty retreat. The 

quick attempt at function creep was cut off. 

Wadham Publications, 1974 

There are a series of correspondence in the archives with respect to Wadham 

Publications Limited, in 1974; a user of Polk data. It appears that as a result of the 

changes made in 1972, Wadham Publications Limited was not able to purchase a list of 

new truck owners from Polk. Mr. A. E. Wadham, sent a letter through a firm in Toronto, 

to the Minister of Industry and Commerce in Alberta, asking for an appointment with Mr. 

Copithome, the Minister of Highways. The subject of this letter was Wadham's loss of 

access to the M V R listing of fleet truck owners from Polk and its possible impact on the 

circulation of Wadham's Motor Track publication. 
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The firm in Toronto wrote to the Ministry of Trade and Commerce and a number 

of actants were brought into play. 

"Just for the record, A l (Wadham ) also publishes Jobber News, Service 
Station Management, etc. He is the show manager for the AIA Trade Show which is 
being held in Montreal on April 23, 24, 25. I am attaching a brochure of this event, a 
list Of exhibitors which you and Mr. Wenzel may wish to analyze and if your 
Department is planning to attend, I would only be too pleased to set up appointments 
for any of the companies which would consider secondary manufacturing in the 
Province of Alberta, or I can personally handle the contacts. 

A l will be visiting Edmonton along with Tom Whellens and the main purpose 
is to find suitable trade show facilities for the AIA to hold their annual trade show and 
convention in the Province of Alberta during the year 1976. They would also like to 
meet with you" (Wood 1974). 

The letter then asked the Minister of Industry and Commerce to arrange a 

personal interview for A l Wadham with the Minister of Highways, Mr. Copithorne. 

A brief prepared for Mr. Copithorne by Wadham indicated that "for as far back as 

the publication records go, Motor Truck has purchased a list of truck fleet owners from 

every province from R. L. Polk & Co. Ltd. (and its predecessor Might Directories 

Limited)." Wadham purchased the list every second year. The restrictions placed on 

Polk, by Mr. Copithorne two years earlier, restricted this practice (Wadham 1974). 

From this correspondence, Wadham went to purchase this list from Polk in 1974 

and was told that Polk could not provide it according to the new contract established 

between Polk and the province in 1972. Given the dates, it would appear that Wadham 

may have acquired their previous list just prior to Polk being cut-off and was seeking to 

acquire the list again, two years later. In the interim things had changed. 
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It is interesting to note how ingrained the use of this data had become. Wadham 

argued that, "The R. L. Polk & Co. Ltd. list, built in cooperation with the various 

provincial governments is the only list known that is acceptable to the Canadian 

Circulation Audit Board and Business Publications Audit as an acceptable list." 

It seems that, based on the historic availability of this list, the value of MVR 

information had diffused to other areas. It is understandable that this would be 

considered a good list as people are required to register their vehicles every year and 

therefore their addresses could never be more than one year out of date. It is not clear 

what the Canadian Circulation Audit Board and Business Publication Audit was, but its 

use of the data was unlikely to be one that individuals would have seen as a natural 

extension of their provision of personal data in order to register and operate a motor 

vehicle. It is also interesting to see the suggestion that the development of these lists was 

a deliberate intention of the provinces. 

The Registrar's earlier warning to the Minister, about how other users of Polk's 

data would approach the department directly for this information, if it were not supplied 

through Polk, arises again. How this particular issue was resolved is unclear. The 

correspondence that exists in the archives is entirely one-sided, from Wadham and the 

firm in Toronto to the government. It does appear from notes in the margin of one letter 

that an appointment was made with the Minister of Highways, but there are no records to 

indicate the outcome of any meetings. 
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Many different actants were brought to bear on Wadham's request for access to 

this information. These included the Minister of Industry and Commerce, the Canadian 

Circulation Audit Board and Business Publication Audit, and the implied opportunity to 

develop secondary manufacturing in Alberta, a possible trade show and convention in 

Alberta and someone who could arrange it all. Al l that was required was for Mr. 

Copithorne to meet with this person to discuss the release of MVR data to Wadham. This 

may be indicative of some of the behind the scenes pressure that were brought to bear on 

Mr. Copithorne in 1972. 

Mr. Copithorne's questioning and changes in public perception with respect to 

privacy in Alberta, reflected in the commission of the Invasion of Privacy study in 1969-

1970, continued to create concerns about the use of MVR information. This concern 

seems to have developed over time as revealed in the next episode. 

Legal Research Project 

Two 1979 reports are in the Archives under the heading Legal Research Project 

(Solicitor General's Department 1979b; Solicitor General's Department 1979a). The first 

part of the May 1979 report, outlined the scope of the project and indicated that more 

reports were to follow, two in June, one in July and another in August. It is not clear who 
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authored the report or if the research was ever completed. Only a May report and a single 

report for June exist in the Archives.43 

In the preface to the outline of the research, the reasons for the research were 

given. 

"Officials of the department have spied defects in the practice of imparting 
information to whomever requests it merely upon payment of the fee proscribed by 
section 6(h) of the regulations issued under the Motor Vehicle Administration Act. 
There is room for dispute whether this should be a function of the Motor Vehicle 
Division. 

If the provision of this information is not a duty that the Division should 
undertake, in spite of tradition, the question arises about the authority of the Division 
to stop this practice. If, on the contrary such a function is within the Division's 
gambit, then it is necessary to know of any authority to limit the release of 
information strictly to specified classes of recipients" (Solicitor General's Department 
1979b. p. 4). 4 4 

The issue of authority based on historical practices, raised in the 1997-1998 

privacy audit was clearly raised in this report, eighteen years earlier. While concerns 

No individual names appear on these reports. The May report title is Legal Research Project. The cover 
page includes the following reference. Reference: M13L0/01.1/WP, Date: 79-05-17, Law Enforcement and 
CPIC Liaison, Program Development, Motor Vehicles Division, Solicitor General. Attempts were made to 
determine the source of this research including approaches to the Solicitor General's department, the Motor 
Vehicle Branch and the Law Reform Institute at the University of Alberta. No further information was 
turned up. There is a suggestion that this project was never completed, in a later episode in this chapter, A 
Columnist in 1982. 
4 4 Section 6 of the regulations is entitled Miscellaneous Fees. The Motor Vehicle Administration Act 
(Chapter 68, 1975) was passed in 1995 and took effect on January 1, 1976. The regulations were 
completely rewritten (Regulation 22/76) and fees, under section 4 of the previous regulations were 
relocated to Section 6. Section 6(h) contained the fees for a search of vehicle registrations ($1.00 each) and 
a separate entry for "an operator's license number, classification, name and address" ($1.00 each). There 
was still, at this time, a provision for the supply of bulk registration data, Section 6(3) and 6(4). 



209 

were raised about the department releasing MVR information, the opposite problem was 

also seen to exist. That is, what authority did the department have to stop it? 

There were four stated objectives of the research. They are listed here as they 

appeared in the May report, with the expected report dates for each in brackets. 

A: To describe the current system for providing information in respect of 
motor vehicle and operator license records (June). 
B: To bring relevant laws of privacy to bear on the issue of restricting access 
to such records (June). 
C: To investigate the advisability of compelling the placement of the Social 
Insurance Number on all applications for registration and license (mid-July) 
D: To study the legislation relevant to the present and future operations of the 
Motor Vehicle Division (August) (Solicitor General's Department 1979b).45 

The only subsequent paper discovered was one in June, addressing objective A. 

In the May report, the use of the SIN number was a concern as well. Searches for 

information using an individual's name alone was said to be inefficient and the question 

of using the SIN number was raised.46 On this subject the author of the report 

commented that, 'The division looks forward to the day where there can be a uniform 

system of identification throughout the nation" (Solicitor General's Department 1979b, p. 

5). This might help administrative centres but it is not clear why anyone else might want 

one. The use of the SIN number was an open question in the May report to be explored 

and reported on in "mid-July". No record of such a report exists. 

The objectives are listed on page 6. The paper presentation dates are listed on pages 7, 8,10, and 11. 
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While the May paper is rather general, the June report does bring forward relevant 

issues. First, comments were offered on the origins of the practice itself. Second, a 

review was conducted of the account holders who had access to this data. The account 

holders were those authorized to request searches of the MVR database. Once these 

accounts were established, the account holder could submit search requests to the MVD, 

which were then processed by the branch with the results returned to the account holder. 

On the first point, the origins of the practice itself, the report frankly admitted that 

the M V D , as an information source, had evolved over time more in the absence of 

deliberation than as the result of deliberate intent. 

"The cardinal point about the MVD's activity as an information supplier is 
that its service seems to have grown or evolved into its present dimensions with little 
record of any conscious planning that this was a function to be undertaken"(Solicitor 
General's Department 1979a, p. 9). 

The author could not find evidence of "conscious planning". The absence of 

deliberate intent is described below. 

"The MVD's service has been inherited, though what its original 
administrators conceived to be its justification has been obscured and lost. The 
Division's disclosure of search information is properly classified as a tradition or 
custom rather than an inherent part of its administrative mandate. The only 
recognition of the search service in any legislation occurs in Regulation 6(h) to the 
Motor Vehicle Administration Act, which prescribes a fee for each search. The 

This is not the first or last time that the SIN issue arises. It will appear later in this chapter in the episode 
The Social Insurance Number (SIN), 1986 and again in Chapter 6. 
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service itself is simply taken for granted" (Solicitor General's Department 1979a, p. 
9). 

The author indicated that, "as will be repeated throughout this study" there is a 

"doubt within the M V D about whether this traditional service is a proper function of the 

Division at all" (Solicitor General's Department 1979a, p. 10). The clear implication is 

that the past is lost, the origins and intent of current practices are unclear and there is 

uncertainty about whether this should be done at all. 

From the report it appears that the policy that any individual could purchase this 

information, as discussed in the earlier episode, 1969 Alberta Legislature - R. L. Polk, 

was changed in September 1978. The report mentions that a new policy was laid down at 

that time, 6 months earlier. Prior to this new policy, information from the vehicle 

operator and master files "has customarily been released to whomever requests it" 

(Solicitor General's Department 1979a, p. 9). This service had been provided as far back 

as employees of the M V D could recall (Solicitor General's Department 1979a, p. 9). The 

more restrictive policy towards individual access was only in the process of changing 

past practices. There were still gray areas that will be discussed in a later episode 

entitled, A New Solicitor General, 1985. 

The second issue brought forward involved a particular type of user with access to 

the M V R data, account holders. The report identified different types of users including 

law enforcement agencies, universities, firms with established accounts with M V D , sister 

government agencies along with the War Amputees and R. L. Polk. The reason for 
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examining account holders specifically was that, "It is this kind of recipient that most 

troubles those officials in the M V D who are sensitive to the security issues suggested by 

the wide disclosure of personal data" (Solicitor General's Department 1979a, p. 5). 

With the restrictions being placed on individual access to MVR data and the 

restrictions placed on Polk earlier, concerns shifted to account holders. The government 

itself had replaced Polk as the broker of this information and their principal customers 

were search account holders. The reasons for the specific concern with account holders 

was reflected later in the report in the discussion of the criteria used to evaluate an 

account holder's application for access. The report mentioned that, " A l l of the criteria 

used to judge applications are by no means clear" and that "Generally accounts holders 

justify their need for search data on business grounds" (Solicitor General's Department 

1979a, p. 16). 

The report suggested that controls exercised over account holders were extremely 

lax. An example of this lax control was cited. In October 1978, all search account 

holders were sent new application forms that were to be completed and mailed back to 

the MVD. While the onus appeared to have been on existing account holders to respond 

and re-justify their need to be able to search this database, this was not the result. A l l 
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existing account holders "were virtually automatically re-enrolled on the books and a new 

account number assigned" (Solicitor General's Department 1979a, p. 15).47 

The report listed search account holders by name and the amounts spent, for those 

account holders who spend more than $50.00 per month on searches. A list was provided 

of 55 companies that represented 5.5 % of the total number of account holders, implying 

there were approximately 1,000 search account holders (Solicitor General's Department 

1979a, p. 24). The largest account holders included bank branches, finance companies, 

collection agencies, insurance companies, car dealerships, investigation companies, 

department stores, a tracing company and others whose names do not indicate their type 

of business, such as Hooper, Holmes Bureau Inc., and Newsom, Brumlik, Wood, Weir, 

and Coffaro. 

One of the top 55 search firms was Hooper, Holmes Bureau Inc. and the archive 

files contain an application made by Hooper, Holmes Canada Ltd. for a search account. It 

is instructive to note the purpose for which they needed the information. "Confirmation 

pertaining to information on Driver's License, such as spelling of name, date of birth, 

address, a/o vehicles registered in same name, pursuant to relative enquiries [sic]" 

(Solicitor General's Department 1979c). 

This lack of control was a complaint found in the 1996-1997 audit as well. Poor controls existed over 
who had accounts and anecdotal evidence exists that some account holders were surprised to find that they 
had accounts. 
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The purpose is vague and includes a list of 5 people who would be authorized to 

conduct a search. The Hooper-Holmes agency is a large company. In the United States it 

conducted investigations for insurance companies and in 1962 ran a clearinghouse 

containing the files of all insurance claimants for member companies in the insurance 

industry. "The Casualty Index, manned by Hooper-Holmes Bureau serves some 110 

accident and health companies and has accumulated more than 6,500,000 claim files" 

(Brenton 1964, p. 51). The firm also provided inspection reports for major insurance 

companies and in the early 1960s had "138 offices and chums out some 3,500,000 reports 

annually" (Brenton 1964, p. 46). The fastest growing area of business in the early 1960s 

for Hooper-Holmes was pre-employment investigations (Brenton 1964, p.63). The 

extremely vague reasons for requesting a search account and the lack of controls 

exercised over the subsequent use of this information should have been a cause for 

concern. 

A similar document, for United Dominion Corporation (Canada) Limited dated 

October 4, 1978, contains a list of 20 names of people that might conduct a search 

(Alberta Solicitor General 1978). The explanation given for the purposed use of the 

information was, "To obtain information regarding motor vehicle registrations and the 

possible existence of liens on vehicles that we have, or propose to have, an interest in." 

Such an extensive list of people authorized to conduct a search of the M V R databases 

would make accountability and tracking of subsequent requests difficult. It also reflects 

the openness of the system and perhaps suggests that search account privileges were 
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lightly regarded. Similar issues arose in the 1996-1997 privacy audit. 

One thousand account holders meant that at least 1,000 people had access to 

MVR data. However, multiple names on each application form would increase this 

number considerably. To this number must be added law enforcement and other users 

within governments. People identifying themselves as being with these agencies were 

given requested information without needing an account. 

The report described the procedure for requesting searches by telephone, telex, in 

person or by mail. The person making the request identified their firm, the account 

number, their own identity and provided whatever information they had for the search i.e. 

drivers license number or license plate number of the person they want more information 

about. The report commented that, while M V D employees recorded the name of the 

caller (the information requestor), oftentimes only the first name was recorded. Further, 

while paperwork was generated to create an invoice for the account holder ($1.00 per 

search at the time), the paperwork was filed by search account number, not the subject of 

the search. Therefore if someone suspected improper access to their personal data, there 

was no way for them to verify it without knowing the identity of the account holder. 

The other area briefly mentioned as being problematic involved requests by police 

"on the road" and from other government departments. The information was provided 

without charge and without any record of the particular request having been made. The 

author suggested that approximately one-third of information requests come from such 
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sources. "In these instances, so long as the person inquiring identifies himself as from a 

government agency, then he is presumed to be acting within the ambit of his duties in 

requesting information from the M V D " (Solicitor General's Department 1979a, p. 27). 

This unrestricted access became an issue in British Columbia when a member of the 

Delta police department accessed MVR data to gather the names and addresses of 

volunteers and staff of E very woman's Health Centre for personal reasons (Flaherty 

1995). 

What this episode reveals is considerable uncertainty on the part of local actants. 

The lack of controls with respect to access to this information is shown in the next 

episode. 

An Angry Lawyer in Calgary 

In a letter dated November 10, 1981, a Calgary lawyer complained that the use of 

MVR information had led to him receiving a call at his home, from a representative of 

the Alberta Treasury Branch, concerning one of the lawyer's clients. According to the 

letter the representative from the Alberta Treasury Branch wanted to locate one of the 

lawyer's clients and was able to access the lawyer's unlisted home telephone number 

from the M V D . The specific complaint was as follows: 

"Rather than simply phoning my business office to enquire [sic] as to whether 
we were willing to divulge any information on this client, this lady took it upon 
herself, with the full concurrence of your department, and obtained from you my 
home unlisted number for some unknown reason of attempting to contact me at 
home" (Calgary Lawyer 1981). 
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The expectation of privacy was stated in the closing of the letter. 

"I think that this is despicable that the government of Alberta is so free with 
information about its citizens. I only gave my unlisted number in the license 
application on the assumption it would not be spread among the public" (Calgary 
Lawyer 1981). 

The response to the lawyer employed the 'public document' argument. "Please 

be advised that the Alberta Government considers Motor Vehicle Records to be public 

documents." The response also admitted that no effort was made to query the account 

holder on each request for information. "The validity for requesting information from 

our records is established prior to setting up the Search Account." The letter concluded 

with, "our present policy relating to the release of information allows the public to obtain 

data from our files that is considered to be public information" (Acom 1981). 

The public document argument was used again despite 'public' access now being 

severely restricted. At this point the 'public' part of the public document argument was 

becoming weaker and weaker as the most serious restrictions placed on access to this data 

were placed on the public. 

The argument made by the department also pointed to it being 'policy' of the 

department as opposed to legislated authority. The response, similar to others reviewed 

in prior episodes, did not address the lawyer's concern. The lawyer wrote, "I consider 

this a breach of your duties as registry for motor vehicle license holders." That was not 

addressed at all in the letter except for reference to policy. Nor did the response suggest 

why the lawyer should have been aware of this policy. Yet, it is fairly clear from the 
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lawyer's comments that had he known, he might have provided some other telephone 

number on his application. 

This episode did not affect the trajectory of events but did reveal, once again, the 

pattern of isolating the questioner that has been seen before in this chapter. 

The Mayor of Edmonton Registers a Complaint 

In a letter dated November 24, 1981, the Mayor of Edmonton, C. Purves, wrote a 

letter to the Solicitor General, Mr. Gordon Harle. He complained that the M V D accepted 

postal box numbers when people registered their vehicles. He argued that, as a result, the 

city was unable to enforce traffic offenses and summonses to appear in court. 

"Because of these box numbers and the secrecy legislation which governs the 
post offices from giving out their actual place of abode, summonses cannot be served, 
thus traffic laws are literally unenforceable" (Purves 1981). 

The data users identified by the Mayor (the Police department, the Bylaw 

Enforcement Department, the Traffic Tag Accounting Section of the Finance 

Department) were apparently frustrated that a post office box number was permitted, 

which halted the enforcement of traffic violations. "Postal box numbers bring the system 

to a sudden halt." On recommending that postal boxes not be accepted by the MVD, the 

major concluded that "With this added assistance, we can assist the courts in carrying out 

the full process of deterring violators from continuing their neglect for the laws" (Purves 

1981). 

In his complaint, he was seeking the abolition of an option put forward in the 
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FOIP review cornmittee in 1998, discussed in Chapter 2 (under the heading Motor 

Vehicle Registry), that allowed people who were concerned about their privacy, a post 

office box option. The other option suggested in 1998 was that the individual could make 

their case to the government and, if the government deemed the circumstances to be 

compelling, Registries would suppress the information. 

The files do not contain an actual response by the Solicitor General, only a memo 

from the Solicitor General to the Deputy Solicitor General requesting a check with other 

departments and other "registries". In this memo the Solicitor General sought further 

advice on what other registries permitted with respect to the acceptance of post office 

boxes. The Solicitor General pointed out that in most rural areas the post office box was 

most often the only practical address available. The Solicitor General raised the two-

headed nature of the issue. First, he raised the issue of personal privacy. "We must 

consider the issue of personal privacy." He suggested that the department would attract a 

number of complaints from people concerned about privacy, "... if we insist on placing 

addresses of these persons in a more or less public registry" (Harle 1981). 

At the same time though, M V D records were becoming an important aid to law 

enforcement agencies and that "Presumably, we should do what we can to provide 

necessary service to these agencies" (Harle 1981). 

This was not the only time that this Solicitor General had to wrestle with the 

issue. 
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A Columnist in 1982 

The same Solicitor General was also forced to look at the entire issue a few 

months later, in May 1982. A columnist at the Edmonton Journal had personally 

encountered a refusal by M V D staff to provide him with the name, address and telephone 

of the owner of a vehicle. The columnist had provided a license number or vehicle 

identification number and was denied his request at the service counter. The columnist 

pursued this and the uncertainty that existed within the department is made apparent 

again. 

The columnist indicated that he had encountered this problem before. His letter 

indicated that he had, on occasion, sought this information in order to "communicate with 

the owner on private matters, such as making an offer to buy, having nothing to do with a 

dispute." He commented that in "recent years... I found your counter staff apparently to 

have been instructed to make it exceptionally difficult for a member of the public" to get 

this information. He related that, on one occasion, he "became so angry that I 

discontinued proceedings at the counter, returned to my office and telephoned" someone 

in the administration. The columnist's recollection of the resulting conversation was that 

the columnist should not have encountered "abruptness and rudeness" and that "addresses 

are public business accessible for a search fee" (Armstrong 1982). 

The columnist followed up his most recent experience with the same individual in 

administration and was told that the department was concerned about liability. The 

department was "worried that if the second party in a dispute discovers how the first 
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party carne to know the second party's address.. .then the department could be liable 

politically or legally" (Armstrong 1982). 

The columnist sought clarification of the department's policies by requesting a 

response to a series of scenarios. Four of the five scenarios dealt with instances in which 

an individual could get someone else's address. These four scenarios involved locating a 

person; following up on an accident where the address provided at the scene of an 

accident was incorrect; wanting to offer to buy a car from someone after seeing it on the 

street; and wanting to verify the ownership of a vehicle after discussions to purchase the 

vehicle have commenced. 

The columnist also asked specifically "What legislation or regulation does the 

department rely on in making available some or all of the above information?" 

(Armstrong 1982). 

In seeking advice on the matter, the Solicitor General wrote a memo to the 

Deputy Solicitor General on June 3, 1982. In this memo he asked that clear instructions 

be created for the M V D to provide guidance as to whom the information could be 

released to and under what circumstances. 

In the memo, he outlined his understanding of the tightened procedures in the 

MVD. "I am aware that some time ago when Mr. Farran was minister, complaints arose 

because individuals were able to obtain the names and addresses of female motorists. We 

therefore adopted a sort of informal screening procedure, which is not consistent with the 
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nature of the Motor Vehicle Division records as a form of public registry, and I suspect is 

not supportable by law. My feeling is therefore that we should have clear-cut rules about 

exactly what can be provided, as a matter of public record" (Harle 1982). 

An interviewee commented upon this informal screening process at the service 

counter. 

"I do not remember that we asked you the reason why you wanted to know. 
Well, actually we sort of did in a way. Going back in my memory and thinking about 
it seems to be that we sort of screened the individual who was asking for the 
information from the standpoint of eye-balling them. For example, if we had a 22-
year old guy asking for a license number and it turned out to be a convertible and a 
girl that was the registered owner I think we sometimes told him that we did not have 
that information on file at that particular point in time. It was sort of a discretionary 
thing." 

The Deputy Solicitor General responded on August 13, 1982. He commented that 

data collected was "within certain parameters, considered to be a matter of public record" 

(LeBlanc 1982). He suggested than when someone seeks information from the file, that 

the person "must provide valid justification for obtaining this information and must 

provide identification and signature when making payment for this service" (LeBlanc 

1982). He added that when the provided justification was to purchase a vehicle, names 

and addresses were not provided. 

He then talked about account holders. These were people or organizations that 

had been granted permission to search the database. Specifically, search accounts could 

be applied for if fifteen or more searches were required each month. In that case, "At the 

time of application we must be provided with reasons for obtaining information from our 
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files. Once the application is approved, justification is no longer required for specific 

searches" (LeBlanc 1982). The absence of subsequent justification was an issue that 

arose in the privacy audit 15 years later. 

The Deputy Solicitor General indicated that a recent policy had been introduced 

that required account holders to submit their request in writing. That, combined with the 

need for individual requestors to provide information about themselves, was seen by the 

department as increasing control over the process. He concluded his memo by 

recommending that no changes to existing practices be made. He cited a number of 

reasons for this recommendation, one of which may touch on why records do not exist for 

the rest of the Legal Research Project discussed earlier. He suggested that there were 

initiatives within the Institute for Law Reform to complete their "comprehensive" study 

on the very subject of disseminating information. He prefaced this statement by 

suggesting that the Alberta Government had commissioned this group,, to study the 

subject of the government's "disseminating information". He commented that "For 

several reasons I understand the [earlier] project was abandoned" (LeBlanc 1982). 4 8 

Other than the timing, no direct link could be established between the report he referred to and the Legal 
Research Project. The Law Reform Institute at the University of Alberta had no record of their having 
participated in such research. 
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The other reason offered for recommending no change to existing practices was 

that the Deputy Solicitor General believed that recent changes restricting access to 

individuals had already alleviated the problem somewhat. 

The Solicitor General wrote to the columnist, on August 6, 1982 4 9 (Harle 1982). 

On the subject of authority to permit searches of the database, he cited Section 6(1) of the 

regulations. This regulation "could be interpreted to be an implied permission by the 

Lieutenant Governor in Council to permit the release of the kind of information described 

in that section, i.e. searches, abstracts, etc" (Harle 1982). This is the only actual authority 

cited to the columnist's explicit question with respect to the legislation or regulation the 

department relies on. The only authority cited was merely a regulation that "could be 

interpreted to be an implied permission." 

The Solicitor General did indicate to the columnist that there had been problems 

in the past with this information being used for improper purposes. These include 

"arranging a date" or making "unsolicited offers to purchase". He commented that the 

department was attempting to find the "balance between the rights of an individual to 

privacy and the legitimate requirements of some other persons to obtain information" 

(Harle 1982). 

There appears to be an error in one of the dates of these memos. The date on the Deputy Solicitor's 
memo to the Solicitor General is August 13, 1982. The date on the Solicitor General's letter to the 
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The openness of searches conducted by account holders was mentioned in the 

letter, but not as a concern. He described the process of obtaining a search account as 

was described by the Deputy Solicitor General, earlier. The Solicitor General did 

mention in this letter that, once an account is approved, "specific search justification is 

not required", but he did not elaborate on the implications. 

The Solicitor General did provide a partial list of uses made of the information by 

account holders. These included litigation purposes, skip tracing, tracing owners of 

illegally parked or abandoned vehicles or manufacturers' recalls. While the list was not 

inaccurate, it was hardly complete as indicated by the variety of account holders and the 

vague justifications used, discussed in an earlier episode section entitled, Legal Research 

Project. 

An example of a search account opened for other purposes exists in the files. A 

year earlier, Kelly, Douglas & Company Limited, a large grocery wholesaler and retail 

operation based in Vancouver, opened a search account. The stated reasons for the 

account are contained in a letter from Kelly, Douglas to the department on June 19, 1981. 

According to the letter, the searches would be used for license plate surveys, and the 

following was provided: 

columnist is August 6, 1982. The material being cited here are photocopies of the correspondence from the 
archives. 
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1. The license plate surveys that Kelly, Douglas conducts are used internally for 
trade area analysis of our supermarkets 
2. The only piece of information we require is the full address of the license plate 
we would like searched. 
3. The addresses that are searched will not be used in any form of solicitation 
(Seslija 1981). 

This is an example of what was omitted in the limited description of uses made of 

this information, provided to the columnist. This sort of search activity would not come 

under the law enforcement or public safety arguments implied in the Solicitor General's 

letter to the columnist. It is interesting to see, in the Kelly, Douglas example, how 

widespread the network using of this information had become, unknown to the public. 

When people go shopping they have no reason to believe that their addresses are being 

derived from their vehicle. 

A new Solicitor General raised similar questions, in 1985. 

A New Solicitor General, 1985 

The next Solicitor General asked for clarification on the search policy of the 

MVD. A memorandum from the Assistant Deputy Minister, Motor Vehicle Division to 

the Solicitor General, dated November 21, 1985, responded to questions raised by the 

Solicitor General. The subject of the memo was Motor Vehicles - Search Policy. The 

Assistant Deputy Minister described three types of permitted searches; for individuals, 

for account holders and for government agencies. 

The report very briefly described searches for individuals, suggesting that 

individual searches generally involved people wishing to buy vehicles in private deals. In 
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this instance, the M V D only confirmed whether or not the vehicle had been previously 

registered in Alberta. "Individual requests exceeding these parameters and/or 

extenuating circumstances, are dealt with by our office managers in terms of whether or 

not information should be released" (Pedersen 1985). This description of permitted 

individual searches shows again that access had been tightened up considerably for 

individuals. Names and addresses were not generally provided. 

With respect to account holders and government agencies, the writer stated that 

the purpose of their access was "usually to track down a client for collection purposes" 

(Pedersen 1985). For these searches, names and addresses were provided in the searches. 

When the information requestor only had a name it was difficult to narrow the search 

down to the correct individual. Account holders usually also provided a license number 

or license plate number. There was no suggestion as to what happened if an account 

holder only submitted a name and there were multiple records for people with that same 

name. This is stated clearly with respect to government agencies. 

For government agencies, if only a name was submitted, "we return the names, 

along with the associated addresses and birthdates, so that it will assist them in matching 

their information to the client they are seeking" (Pedersen 1985). The letter went on to 

say that in most cases more information was available from the requestor and that with 

additional information they could get a "direct hit". 

The memorandum concluded that, "our policy in relation to individuals requesting 
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this information over the counter on another individual, is fairly rigid. However, in the 

case of the account holder and government agency, our policy is somewhat more relaxed 

in terms of providing name and address for their collection purposes" (Pedersen 1985). 

Individuals could get name and address information only under "extenuating 

circumstances" which was described as being fairly rigid. Account holders and 

government agencies are provided names and addresses and, at least in the case of 

government agencies, they were provided with all the "hits" in order to find the specific 

one requested. 

From the Assistant Deputy Minister's response it appears that the Solicitor 

General was simply seeking an understanding of the existing search policy. In assisting 

the Solicitor General's understanding, the writer of the letter closed with a perhaps 

unintended irony, one that has become increasingly evident as individual access to the 

data has been slowly restricted. "Historically, this type of information has been 

considered to be public information and, as such, has been made available to these 

agencies" (Pedersen 1985). But this "public information" was no longer accessible by 

the public. It has become clear in the last few episodes that the only one who could not 

get access to the data was the 'man-on-the street'. 

The next episode reveals that the system in place was not efficient enough for data 

users and data suppliers. A suggestion was made that if SIN numbers were provided and 

used it would make life easier for everyone. 
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The Social Insurance Number (SIN), 1986 

In 1986, a legal opinion was being sought. The problem of account holders and 

government agencies not having enough information to get a 'direct hit' was raised as an 

issue that required attention. 

"Where only a name is provided, M V D produces a list of all of the like names on 
our files, as well as the corresponding addresses and birthdates to enable the 
account holders to match these against the information that they already have. It 
has been suggested recently that the availability of the social insurance number on 
operator/vehicle documents could assist immensely in providing a direct hit on 
every search." 

The letter continued, 

"It is my understanding that M V D used to collect the social insurance number 
during the 1960s but stopped this practice in the early 1970s as a result of numerous 
complaints from the public. Notwithstanding this, it would be greatly appreciated if 
you could provide us with a legal opinion on whether we can legally require 
motorists/vehicle owners to supply us with their Social Insurance Numbers as part of 
the operator license and vehicle registration requirements" (Agamah 1986).50 

This episode represents a strange collapsing of time. At the time referred to in the 

above letter, the 1960s and early 1970s, there was concern about people gaining drivers' 

licenses improperly. One interviewee related that, at that time, they had experienced 

problems with people applying for licenses using names gleaned from gravestones. 

Another suggested that being tricked into issuing a license to someone's dog had 

embarrassed the department. 
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The response to that problem was to ask applicants for more information and one 

of those pieces of information was their social insurance number. According to this 

individual, this number was recorded for many thousands of Albertans during this period. 

It appears that this was thought to be a good idea and as the interviewee indicated, "we 

were merrily doing this and all of a sudden the word came down, "Stop! Get rid of all of 

that information. It is an invasion of privacy."" It is not clear where the word came 

from, but it was clear to operational staff that they were to stop. As mentioned in the 

discussion on privacy in Canada, in Chapter 3, the issue of the widespread use of the SIN 

as a common identifier has been one of the few issues about which Canadians have raised 

serious objections. 

In 1985, a decade or two later, the individual requesting the legal opinion, was 

seeking to re-establish the SIN number in order to "assist immensely in providing a direct 

hit on every search." It is possible that the letter writer was personally concerned about 

the lack of 'direct hit' in terms of releasing too much information, but he made no 

mention of it in the memorandum. It appears that he was making the case purely on the 

grounds of making the process more efficient. 

Here it is suggested that account holders see multiple records to help them with their searches. This was 
only explicitly stated in the case of government agencies discussed in the previous episode, A New Solicitor 
General, 1985. 
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No response to this letter was found in the Archives. Therefore, it is unclear if a 

legal opinion on the subject was ever offered. From the fact the SIN is not collected in 

the mid-late 1990s in order to apply for a license it can be surmised that this suggestion 

was never implemented. 

Among the tensions of data users, data subjects and the concerns of legislators 

and department officials, this episode reveals another actant, the physical data suppliers. 

Up until the early 1960s, before computers were employed, the system used to generate 

registration data was paper based and fairly rigid (This will be described in some depth in 

Chapter 6.) For a period of time after the process was computerized, the data was 

captured digitally, but it was initially difficult to make other uses of it. Yet, this process 

lent itself to modification with changes to hardware and software. The technical people 

developed their own issues with respect to the data itself and envisioned ways of making 

it 'work' better. The writer of this letter was wholly concerned with improving the 

process of meeting the needs of account holders that possessed limited information. The 

argument being made was that the use of the SIN number would help improve the 

'process' of finding the right person. 

One final episode will be discussed in this chapter. In the past the manufacturer 

recall argument had been used as a compelling argument for the release of MVR 

information even as recently as 1982, as reflected in the Solicitor General's letter to the 

columnist discussed earlier (A Columnist in 1982). In the next episode that reason to 

have access to MVR data was officially invalidated in 1986. 
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The Weakness of the Motor Vehicle Recall Argument, 1986 

The attempt to play the motor vehicle recall card as a basis for continued cheap 

access to M V R data was rejected. On March 21, 1986, the Executive Vice President, 

Motor Dealers' Association of Alberta wrote to the Solicitor General. In this letter he 

lamented the cost increase of searches from $1.00 to $5.00, per search by regulation 

323/85 (Order-in-Council 730/85). The letter writer indicated that the five-fold increase 

in costs was considered substantial with respect to factory recalls. "Many of our 

members become very involved on searches when it comes to recalls by the factory 

throughout the year. There may be many reasons for the factory to recall certain vehicles 

for correction by the dealer, but to a great extent they involve safety of the vehicle" 

(Ostlund 1986). 

The Solicitor General responded on April 10, 1986 (Reid 1986). He pointed out 

that 

"The Motor Vehicle Division informs me that they do have a program in place 
to handle manufacturer recalls and the fee charged is based on the amount of 
computer time used, rather than using a per item basis search fee as done in the case 
of individuals" (Reid 1986). 

This may explain why all references to the bulk sale of M V R information were 

eliminated with the regulation mentioned earlier. 

It appears that the 'hard to argue against' need for 'others' to access MVR 

information in order to recall defective motor vehicles was no longer valid. The earlier 

argument was that in the event of a manufacturer's recall, the manufacturer would go 
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through Polk. Somewhere between 1972 and 1986 the province developed its own ability 

to deal with a manufacturer's recall. But, the Solicitor General left open another door for 

access to M V R data whereby dealers could get this information, ostensibly for their own 

recalls. As a result, the Motor Dealers' Association could open a search account and 

perform the searches on behalf of the membership. "Under this situation, the fee could 

be reduced to $3.00 per item, similarly to what we allow other large account holders who 

have elected to go this route" (Reid 1986). 

From this episode it appears that power in the network has shifted to the province. 

It was in a position to say "No" to data users as it had developed its own ability to deal 

with contingent events (i.e. vehicle recalls), no longer requiring others to perform that 

function. 

In this particular case, the suggestion was being made that an umbrella group 

could open an account and submit searches for its members, through that group. Yet, that 

would make the justification for each search one step removed from the person actually 

making the search request and make control of the entire process even more difficult. 

Chapter Summary 

This chapter covered a time period in Alberta that paralleled the rise of privacy 

concerns elsewhere, as discussed in Chapter 3. This chapter revealed tensions and 

undercurrents about the sale of personal information contained in the MVR, from both a 

privacy perspective as well as concerns about the propriety and legality of selling this 
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information. For the most part, the practice of selling this information has continued 

although the eruption in 1972 altered the trajectory of events. 

The entire process underlying the release of M V R information was portrayed as 

an 'black box" based on historical practices and "public document" arguments. The 

Minister of Highways in 1968, in a document entitled Note for File, indicated that, 'The 

sale of the names of owners of vehicles, makes of vehicles, year of vehicles, etc. was 

carried out by the Provincial Secretary's Department at the time the Motor Vehicle 

Branch was taken in to the Department of Highways" (Taylor 1968b). The transfer of 

the M V B to the Department of Highways took place in 1955, thirteen years before he 

wrote the memo. 

Subsequently, the Minister and his officials attempted to build and defend the 

"public document" argument. The episodes leading up to Polk's denial of access 

revealed attempts to maintain the "public document" argument, in spite of internal 

evidence that questioned the veracity of that claim. A 'truth' existed that defied attempts 

to challenge it to the point where MVR information was almost released to O. E. 

Mclntyre, a firm that was waiting in the wings. It appeared that the trajectory of events 

had been determined. MVR information was to be more widely distributed for marketing 

purposes. 

In a very short period of time, with the change in government in 1971, a new 

Minister altered the playing field and challenged the assumptions underlying the network. 
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The people in the Ministry were, to a large degree, the same people but the change of one 

key actant, the Minister, changed the orientation of the department and the trajectory of 

subsequent events. The emphasis on one actant, though, would be misleading as he was 

part of a change that replaced a party that had formed the government continuously in 

Alberta, for the previous thirty-five years. 

As a result of this change, Polk, the single bulk buyer and subsequent supplier of 

M V R data to others, previously supported by the local actants and able to operate at 

distance, as revealed in the early episodes, had its supporting network altered. The 

change in trajectory carried through in spite of Polk's attempts in 1973 to narrowly 

interpret the change in favor of continuing to use personal information. Similar 

restrictions were placed on Polk by the provinces of Saskatchewan and British Columbia 

in the next couple of years, followed by Ontario in 1975. 

In 1975, responsibility for the Motor Vehicle Division was transferred from the 

Ministry of Highways to the department of the Solicitor General. In the process new 

actants emerged, new questions arose and old ones were forgotten as will be discussed in 

Chapter 7. During this time, privacy generally had become more of an issue as privacy 

concerns were explicitly raised in nine of the episodes. The Solicitor General's 

department had inherited something from the past that was not well understood, during a 

time when concerns about individual privacy were increasing. This inheriting something 

from the past is reminiscent of the Minister of Highways comments in 1968 with respect 

to inheriting something from the Provincial Secretary's Department. 
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There were concerns raised about the use of MVR data to approach women for 

dates or make unsolicited offers to purchase a vehicle that were seen as inappropriate 

uses of this information. There was also concern that this information could be used in 

ways that might lead to the harm of an individual and thus the leave the department 

opened to legal action. 

The episodes entitled the Legal Research Project, the Columnist from Edmonton 

and the New Solicitor General all revealed some uncertainty about the practice, while at 

the same time they revealed an altered trajectory. The use that Polk could make of the 

information provided was restricted and access to this data by individuals had been 

tightened. By 1986, the bulk sale of MVR information had ceased.51 The release of this 

data had taken on a new form through account holders. That is, the government had 

become the information broker, replacing Polk. Account holders were granted access to 

M V R data through a rather vague and undefined initial process with few if any controls 

or monitoring of the account holder afterwards. In the privacy audit of 1996-1997 it 

appears that little had changed. 

Individuals supplying the data were in the dark as to what was being done with 

the information that they provided when registering their vehicles. When individuals had 

asked questions or complained, they were treated with a dismissive letter from the 
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government and little else. This was reflected in the episodes involving the woman from 

Medicine Hat, the man from Edmonton and the lawyer from Calgary. Concerns were 

expressed about receiving junk mail, the impropriety of the government selling names 

and addresses that people were compelled to provide and the feeling of betrayal that 

information was used in unexpected ways. Yet, the replies that they received failed to 

address these complaints 

The letters that individuals received for their efforts were filled with claims to 

aligned and important others that had the effect, if not the intent, of belittling the 

complainant. Having made their appeal to the only actant they knew in the process, the 

one that collected their information, and having been dismissed, individuals were 

isolated. There were other claims to truth out there that the government found more 

credible, including the public document argument. The cost of pursuing individual 

complaints further was high in terms of who and what they were confronted with and in 

their being left on their own and with their own resources to do it. The only ally that 

they could call upon, their own government, was aligned otherwise. 

One of the problems faced by these individuals may have been their assumption 

that the government was the sole arbitrator of the process. That was not the case. It was 

a fractured collective with a label, a collective of loosely aligned actants; department 

5 1 This replacement was the product of a stream of events that started earlier, including the advent of the 
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officials, the Minister, the government itself through its regulations, other provinces, Polk 

and through Polk the motor vehicle industry and others. Others include the War Amps, 

Cummins Diesel, The Motor Vehicle Manufacturers Association, Wadham Publications, 

trade shows and secondary manufacturing, profit, law enforcement agencies, the 

economy, gross national product, sensibilities of "ordinary" people, quality of mailings, 

Kelly, Douglas, Hooper Holmes, United Dominion Corp and public safety. As various 

episodes have revealed, local explanations offered were often not based on any solid 

understanding of the entire network of which they were apart. 

In conclusion, individuals supplying this information were virtually left in the 

dark as to what was being done with it. The data suppliers were not entirely sure either 

and this was reflected in this chapter. Data users were finding new uses for the data in 

the vacuum created by an absence of the public, in terms of discussions among the public 

and with their elected representatives. Without input from the subjects of this data, data 

users and suppliers continually expanded their use of the data. This database is a treasure 

trove of accurate personal information. Individuals dutifully update it for one purpose 

and others use it for other purposes. What has been demonstrated is an asymmetry of 

knowledge where data suppliers and data users have knowledge that individuals, who 

dutifully supply the information, do not possess. 

computerization of the MVR registration process. This will be discussed in more depth in Chapter 6. 
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This chapter started with a process that was largely out of the public eye and 

ended with an altered process still out of the public eye. Except for the eruption, there 

were no blips on the public radar. There were tensions and undercurrents, but they were 

largely unseen. The debate in the Legislature in 1969 at least in principle brought the 

issue forward, but forces were brought to bear within the Legislature and little happened. 

The press and the public were largely silent on this issue. The eruption in 1972 also 

brought the undercurrents to the surface with the Minister's announcement in the 

Legislature. Here too the press and the public were noticeable by their silence. In this 

case, the reversal of the public decision to cut off bulk access was not made publicly. 

What has been highlighted in this chapter was the growing tension and friction 

that existed with respect to the MVR in Alberta, at a time when privacy concerns were on 

the rise elsewhere in Canada, the US and Europe. From the middle of the 1960s, 

questions were being asked and the issue arose regularly over the next twenty years. This 

brings us roughly to the point where privacy legislation was considered and then 

developed in Alberta. 

In the eventual creation of the FOIP Act, in Alberta, the relationship between 

privacy issues as they have evolved from a legislative perspective and the M V R was 

defined. As the next chapter shows, the relationship was determined by an exemption. 
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Table 4.1 Distribution - Mailings made by Polk into Alberta, 1971 

Automobile recalls 83,737 
War Amputees 494,822 
Subtotal 578,559 
Foster Advertising, Toronto 288,902 
MacLaren Advertising, Toronto 362,799 
Postal Promotions, Toronto 32,964 
National Consumer Marketing 20,000 
Readers' Digest 12,400 
Mi l Mac Publication 1,737 
MacLean Hunter 4,215 
Ogilvy and Mather (American Express) 50,000 
Simpsons Sears 21,500 
Sovereign Seat Covers, Ontario 188,650 
Automobile Dealers - general 141,275 
Oil and Gas Companies 143,200 
Others 69,856 
Subtotal 1,337,498 
Total 1,916,057 
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Appendix 4.1 Excerpt from the Minister of Highway's Speech in the Alberta 
Legislature, February 25,1969. 

"Now I come to the next point. When you come to a public document, then I think 
you're talking about something entirely different. It is not an invasion of privacy. 
It's a public document. And what is a public document? Well I'm going to suggest 
that Item Four deals with public documents. If they are not public documents, then 
everything I'm saying is wrong. But if they're public documents, then people have 
a right to this information and no Minister of the Crown or no civil servant has any 
right to deny them access to a public document. Now, under the Alberta Evidence 
Act, Section 36 says: 

"A copy of an entry in any book of account kept in any department, commission, 
board or other branch of the Government of Canada or of the Province is 
admissible in evidence as prima facie proof of such entry and of the matters, 
transactions and accounts therein recorded, it is proved by the oath or affidavit of 
an officer of the branch concerned that (a) if it was at the time of making the entry 
one of the ordinary books kept in the branch; (b) the entry was apparently and as 
the deponent believes made in the usual and ordinary course of business of the 
branch; and (c) the copy is a true copy of the entry. Where an act or regulation 
thereunder, provision is made for the issue by a department, commission, board or 
other branch of the Government of Canada or of the Province of a licence required 
for the doing or having of any act or thing, or provision is made for the issue of any 
other document, the affidavit of an official (indiscernible) stating that (a) he has 
charge of the appropriate records, he has made a careful examination, search of the 
records, at any given case a licence or the document has been issued, he has been 
unable to find that a licence or other document has been issued, is admissible in 
evidence as prima facie proof that the licence or document has or has not been 
issued as the case may be. Where evidence is offered by an affidavit pursuant to 
this Section, it is not necessary to prove the official character of the person making 
the affidavit if that information is set out in the body of the affidavit." 

I think it is clear from this that a motor vehicle registration is a public 
document. Now, if a motor vehicle registration is a public document, then I cannot 
see why the document should not be made available to anyone who wants it, maybe 
for a fee, but made to anyone who wants it. 

Now, along that line, may I suggest that this government isn't the only one in 
Canada that believes that motor vehicle registration is a public document. The 
Government of B.C. believes that it's a public document and in their province, the 
British Columbia government provides for the sale of these public documents, but 
only to one company. No other company is permitted to buy it. Now, similarly, 
the Government of Ontario—oh, yes, Ontario, a real, good, fine, Progressive 
Conservative government—believes that a motor vehicle registration is a public 
document. Only that government has not gone as far as we have. They say this can 
be sold only to R.L. Polk. Nobody else. Nobody else can buy this. No other 
company can buy it. Now, they may have reasons for that. It may have something 
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to do with their tapes or the way they're recorded, but that's the way it is in Ontario. 
In Quebec, only, they make this available, but it's sold only to R.L. Polk. Nobody 
else is permitted to buy it at the present time, but the Quebec government is 
reconsidering it right now. New Brunswick, which is a very fine Liberal 
government at the present time, but where the government changes quite regularly 
from Liberal to Progressive Conservative—one of these years they're going to try 
Social Credit and that will finish the old line parties. But that's incidental. But 
neither the former Progressive Conservative government or the present Liberal 
Government in the Province of New Brunswick will permit anyone to buy these 
documents, except R.L. Polk. But they consider it a public document and it's for 
sale and they sell it. Nova Scotia, again a good Progressive Conservative 
government—and I know many of the ministers and have a high regard for them— 
they sell the information, but only to R.L. Polk. Prince Edward Island sells it only 
to R.L. Polk. Newfoundland supplies it to R.L. Polk exclusively; no one else can 
buy this. Yukon Territory sells it to R.L. Polk. Northwest Territory to R.L. Polk. 
Saskatchewan sells it to R.L. Polk. Manitoba and Alberta have led the way in 
saying that we are not going to make this exclusively available, we consider it a 
public document, but we are not going to make it exclusively available only to R.L. 
Polk. Any company that meets the requirements, that pays the fee, can have this 
information. It's a public document. And I think this is in line with the fact that it 
is a public document" (Alberta Provincial Archives 1969). 
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Appendix 4.2 Tracing Regulations 

Process 
The following describes the process of tracing regulations and includes an example 
encountered in this research. The process is as follows. 

1) Identify the name of the Act 
2) For a particular regulation change, locate the Alberta Gazette for that year. 

There may be multiple volumes for each year. 
3) Look up the name of the Act in the index 
4) Find the page showing the list of regulations related to that Act. This will 

list all of this year's regulation numbers, those of prior years and the base 
year regulation number. 

5) Locate within that particular Gazette the regulations passed that year 
6) Gather all previous Gazettes to find all of the regulations implemented in 

previous years. 
7) Locate the original regulations and trace the effect of all subsequent 

regulations forward so that the most recent change can be interpreted. 

Example 
Motor Vehicle Administration Act (Chapter 68, 1976). 
Goal: To interpret regulation 180/92. 

Original regulations established with regulation 22/76, when the act was passed. 

Subsequent regulation changes made through Orders-In-Council. 
111/76, 204/76, 219/76, 59/77, 155/77, 219/77,78/78, 384/78, 

365/79, 233/82, 98/83, 211/84, 100/85, 323/85, 15/87, 87/87, 88/87, 
167/87, 50/88, 116/88, 184/89,43/90, 105/90, 687/90, 137/91, 184/91, 
302/91,395/91, 180/92. 

Each of these regulations, subsequent to the original 1976 regulations (22/76), 
modifies the regulations as they stood, in the year that the regulation was passed. 
In other words, the newest regulation is added to the stream of previous changes. 

In order to trace the regulations that exist in the year that a new regulation comes 
into effect, one must go back to the original regulations in 1976 and recreate the 
regulations through the changes that have taken place, up to the year of the 
regulation being researched. 

In order to understand the implications of regulation 180/92, one must trace back 
all 28 previous regulations, back to 1976, that affected the specific sections 
modified by 180/92. Only then can one determine the impact of regulation 180/92. 
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Chapter 5 The Convergence of Historical Streams: The MVR and 
FOIP 

Chapter 3 ended with the development of privacy legislation, governing the public 

sector, in Alberta. The chapter stopped short of discussing the details of the FOIP Act 

with respect to the MVR. 

This separation was necessary as the eventual relationship between the M V R and 

FOIP was the product of prior trajectories. That is, the consequence was the product of 

prior actions taken along both networks. To place the resulting relationship in context, 

the content of the two streams leading to the consequence had to be described. 

The preceding chapter, Chapter 4, showed uneasy and growing tensions within 

the government and elsewhere, with respect to the MVR. These concerns existed within 

the Ministry of Highways and later the Solicitor General's department. The latter 

department was responsible for the operation of the MVR from the mid 1970s until the 

early 1990s, when responsibility was transferred to the department of Municipal Affairs. 

While within the department of Municipal Affairs, Alberta Registries was 

established to provide a form of one-stop shopping for registry services. In creating 

Alberta Registries, five separate registries were brought together, including the MVR. 

The operation of local Alberta Registry offices was contracted out to private agents. The 

M V R was also the responsibility of the department of Municipal Affairs when FOIP was 

written, later when the privacy audit was conducted and during the review of the FOIP 
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Act discussed in Chapter 2. 

This was the organizational context for the MVR when the FOIP Act was 

developed and the relationship between the FOIP Act and the MVR was established. 

This chapter brings the two, the OIPC (Chapter 3) and the M V R (Chapter 4) 

together. It is important to note that this convergence was only partial. 

The Convergence, MVR and FOIP 

The point of contact between the M V R and the FOIP Act is in Section 4(l)(h) of 

the Act (Statutes of Alberta, 1994, Chapter F-18.5). The title of section 4 of the FOIP 

Act is Records to which this Act applies. The preamble to Section 4 is, " This Act applies 

to all records in the custody or under the control of a public body, including court 

administration records, but does not apply to the following". Subsection 4(h) reads, 

(h) a record made from information 
(i) in the Personal Property Registry 
(ii) in the office of the Registrar of Motor Vehicles Services 
(11.1) in the office of the Registrar of Corporations 
(11.2) in the office of the Registrar of Companies 
(iii) in the Land Titles Office 
(iv) in the office of a district registrar as defined in the Vital Statistics Act, or 
(v) in a registry operated by a public body where public access to the registry is 

normally permitted. 

The FOIP Act exempts M V R data by providing an exemption for any records 

"made from information in the office o f the Registrar of Motor Vehicle Services 

(subsection (ii) above). 

Given the earlier discussion on the concerns discussed in Chapter 4, it might seem 
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surprising that the solution to these concerns was to exempt the MVR from the FOIP Act. 

The government appears to have wanted an exemption for Alberta Registries altogether 

from the FOIP Act, and MVR was one of those registries contained within Alberta 

Registries. With respect to the events that led to this, it is worth briefly recapping how 

the FOIP Act came into existence. 

Background 

The Privacy chapter (Chapter 3) described how Bil l 18 emerged from a process 

based on a fundamentally different model of legislation than had been proposed by other 

Bills. While its predecessors Bill 61 and Bil l 1 were ombudsman type models, Bi l l 18 

was based on a power model where the Privacy Commissioner had the power to enforce 

decisions, rather than being limited to making recommendations only. Ombudsman types 

models existed in Saskatchewan, Manitoba and Ottawa. The power models had recently 

been introduced in Ontario and most recently, in British Columbia. 

What emerged from an All-Party Committee was a unanimous statement of 

principles (Lund 1993). These principles and objectives would form the basis of Bill 18. 

The report itself made no mention of the MVR, Registries or exemptions for them. 

Instead it said that individuals should not be charged for information about themselves. 

"No fee should be charged for access to an applicant's own personal information" (Lund 

1993, p. 16). This had a significant impact on subsequent events. 
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The Convergence 

In the absence of recorded deliberations, the only way to develop some 

understanding as to why the M V R was exempted is to ask people. The following is 

based on the range of explanations offered by a number of interviewees. 

The most commonly mentioned was the fear that people would request their own 

personal information under FOIP and by-pass the fee structure that existed within Alberta 

Registries. The all-party report recommended that individuals should not be charged for 

their own personal information and should only have to pay photocopying costs. 

Thus, it was felt that the potential existed for people to use the FOIP Act to access 

their own personal information, an abstract for example, and subvert the processes that 

were in place charging for this information. By "FOIPing" the personal information 

contained in an abstract, the $8.00 fee would be avoided. Alberta Registries was 

established in order to sell services to the public and it was felt that this process should 

continue. 

Another argument was that in order to avoid a delay in developing FOIP 

legislation, challenging entrenched practices should be avoided. Having to understand 

and deal with the complexities of existing practices would have delayed the development 

of the FOIP Act, perhaps indefinitely. 

Another argument involved costs where there were concerns about burdening 

private registry agents with access to information requests, under FOIP legislation. It 
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was felt that the FOIP Act might represent a privacy concern because private agents have 

little incentive to be very careful in screening requests. Excessive training and 

compliance costs would be necessary to make these agencies and their staffs compliant. 

There were also concerns that the costs of making Alberta Registries compliant 

with FOIP would be high. These costs included modifying the MVR's aging computer 

system. Strict FOIP requirements of only providing the 'information necessary' to satisfy 

a request would require significant re-programming of their information systems in order 

to separate and segregate the information. Similarly, the security and audit requirements 

were non-existent in the twenty-year old computer system. 

There is one other important reason for the exemption that was not mentioned by 

interviewees but that is suggested by the events traced in the last chapter. That is, the 

long history of tension surrounding the release of MVR data had been lost. Each move of 

the MVR, from the Department of Highways to the Solicitor General's department and 

on to Municipal Affairs introduced new ministers, new senior management. Over the 

decades there had been changes in operating personnel as well. 5 2 The ongoing problems 

highlighted in the previous chapter were unlikely to have been fresh on the minds of 

For operating personnel, very few would have had careers spanning this entire period. The span of time 
covered by Chapter 4, the late 1960s through the 1980s and the few years between then and the 
development of Registries was almost a quarter of a century. 
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senior members of the government and the Department of Municipal Affairs. In short, 

history had been lost. 

This collective amnesia is not surprising as actants have entered and left the 

network of those supporting the sale of M V R information. These include operating 

personnel, senior civil servants, various ministers and buyers of the information including 

Polk and others that will be explored in the next chapter. Those that were no longer 

present had taken their experiences and understandings with them. Those new to the 

network started with a system already in place. The effect was to create breaks between 

the past and present, divides between where the system came from and where it was 

going. 

The Development of the Act 

Given the above concerns, the legislation had to be drafted. The starting point 

was the statement of principles and the availability of such legislation in other 

jurisdictions that could be used as a model, particularly recent legislation in 

Saskatchewan and Ontario. 

There was a two-step process involved in crafting the specific exemption for the 

MVR. Subsection 4(l)(h)(v) appears to have been taken from a section that existed in 

Bil l 1. In Bil l 1 that section was numbered section (2)( l)(f). Section 2 of the Bill was 

entitled, Scope of the Act. This section exempted from FOIP, "a record made from 

information in a registry operated by a public body where public access to the registry is 
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normally permitted." The wording of the Bill paraphrases an exemption in the 

Saskatchewan FOJP Act (1990-1991, Section 4, entitled Existing Rights Preserved). 

The relevant subsection in the Saskatchewan Act stated that the FOIP Act "does 

not prevent access to a registry operated by a government institution where access to the 

registry is normally allowed to the public." This exemption also mirrored an exemption 

in the Ontario FOIP Act, section 37. Section 37 is in Part ni of the act, entitled 

Protection of Individual Privacy with the subheading Collection and Retention of 

Personal Information. It reads, "This Part does not apply to the personal information that 

is maintained for the purpose of creating a record available to the general public." 

It is worth focusing attention for a moment on the wording of this subsection of 

the Alberta Act and the Saskatchewan and Ontario versions, cited above. Each version 

suggests that "public" access should continue to be permitted. Yet, the term 'public' is 

never specifically defined in these acts. What makes these omissions significant is that at 

least in two of the provinces, Alberta and Ontario, the public defined as the man-on-the-

street, is specifically unable to access the motor vehicle registry. The term 'public' then 

is used in a very restrictive manner. It refers to a select group comprised of account 

holders and government agencies with access to MVR data. 

There was some discomfort on the part of the drafters of this legislation with 

relying on this clause, to exempt Registries from FOIP, due to uncertainty about the 

'public' status of the MVR. Unlike the Personal Property Registry, the Corporate or 
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Companies Registry and the Land Titles Registry, it was felt that the MVR was not 

strictly speaking a public registry. There was concern that the wording in the 

Saskatchewan legislation may have been sufficient in Saskatchewan, for its particular 

collection of registries but that it might not cover the varied types of registries gathered 

under Alberta Registries in Alberta. 

In light of this concern, subsections (h)(i) through (h)(iv) were added in the 

Alberta Act, Bill 18, to encompass all of the registries operated by Alberta Registries. 

The intention was to be sure that Alberta Registries was exempted from the FOB* Act, 

altogether. The preamble created for 4(h) was taken from Bil l 1 Section 2(l)(f) which 

read, "a record made from information in a registry operated by a public body where 

public access to the registry is normally permitted." The preamble to Section 4(h) uses 

only the first five words, "a record made from information." 

Bill 18 was drafted, tabled and debated in the Legislature. This particular section 

of FOIP, section 4(l)(h) was never discussed in any of the three readings of Bi l l 18, nor 

in meetings of the Committee of the Whole, which are all contained in the Alberta 

Hansard.53 As indicated in Chapter 3, virtually all discussion in the Legislature centered 

on the access side of the legislation, rather than on privacy. 

Committee of the Whole refers to open debate within the Legislature about proposed legislation. It has 
no bearing to any of the specific committees that have been discussed in this research. 
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After the passage of the FOIP Act, the intention of exempting Alberta Registries 

from the Act appeared to have been realized. However, as subsequent events unfolded, 

the intent was not fully realized, as was discussed in Chapter 2. The problem arose in the 

wording of the heading of the borrowed section of the Act. 5 4 

The wording of the heading of section 4(h) limited the specific exemption to "a 

record made from information". The exemption spoke only to what could be done with 

this information, the use that could be made of MVR information. What was not 

exempted was the collection of the information contained in those records. As a result, 

the collection of information was subject to the FOIP Act. Specifically, Registries was 

subject to Part 2: Protection of Privacy, Division I, Collection of Personal Information, 

Sections 32 and Sections 33. 

Section 32 reads: 
"No personal information may be collected by or for a public body unless 

a) the collection of that information is expressly authorized by or under an Act of 
Alberta or Canada, 

b) that information is collected for the purposes of law enforcement, or 
c) that information relates directly to and is necessary for an operating program 

or activity of the public body."55 

5 4 With respect to failing to completely exempt the MVR from the FOIP Act, this statement that the 
problem lies in the heading of the subsection, is true, as will be discussed. But, that is an extremely narrow 
definition of the problem. It ignores the historical tensions that had been in existence for decades that were 
never addressed. This will be discussed at some length in the final chapter. 
5 5 This is the section as it appeared before the FOIP review committee amendments. Part a) was changed to 
read, "the collection of that information is expressly authorized by an enactment of Alberta or Canada", 
with the 1999 amendments. The addition of the word enactment and the debate about regulations was 
discussed in Chapter 3. 
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Section 33(1) lists exemptions to the requirement that information must be 

collected directly from the individual. These include, principally, emergency situations 

and law enforcement matters and other specific exemptions. Section 33(2) states what 

public bodies must do, if they are not exempted, under Section 33(1). A public body that 

collects personal information, required by subsection 33(1) to collect information directly 

from the individual, must inform the individual of, 

(a) the purpose for which the information is collected, 
(b) the specific legal authority for the collection, and 
(c) the title, business address and telephone number of an officer or employee of the 
public body who can answer the individual's questions about the collection. 

In collecting information, subsection 33(2)(a) presents at least an ethical problem 

for the MVR, if not a legal one. If it is known that the information collected will be used 

for other purposes, how is it ethical that individuals are not advised of that? One might 

argue that the purpose of collection is to issue a driver's license and that no other 

information on subsequent use of the information collected is legally required. This 

ignores the fact that it is known at the time of collection that other uses will be made of 

the information provided. This strictly legal interpretation is a theme that will be 

discussed at some length in the Reflections chapter, Chapter 7. The essence of the issue 

is that legal rules, that are written to codify certain minimum expectations, often become 

the maximum implementation targets for data users and data collectors. 

The intent to be completely exempted from FOIP was not realized in practice and 

this had two important consequences. First, since the M V R was covered by FOIP, at 

least on the collection provisions of FOIP, and since it must collect this information 
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directly from individuals, it must abide by Section 33(2)(a). They must inform 

individuals as to the purpose of collection. Granted, the primary purpose involves 

automobile registration and driver licensing, but it is also known that secondary uses will 

be made of that information. 

The second way that the intention was not realized lies in the fact that an 

exemption from FOIP on the use of the information does not, by default, permit the data 

collector to sell the information. The lack of legislative authority for selling M V R 

information has been acknowledged for almost thirty years and has still not been 

addressed. The Acts governing motor vehicle registrations have never authorized the 

disclosure of information except for driver's abstracts. These Acts have not been silent 

on this issue and it is its lack of silence that has caused much grief. As discussed in the 

Chapter 2 (the Audit Chapter), Section 66 of M V A A (RSA 1980)56 is the only section of 

the act which permits the release of M V R information. In this section, the conditions 

under which driver's abstracts can be released are addressed. The M V A A , then, speaks 

to an instance when personal information can be released and in so doing indicates that 

these are the only circumstances permitted by the legislation. 

The Traffic Safety Act (T-6.4, 1999), assented to but not proclaimed, contains essentially the same 
wording as the 1980 M V A A (RSA 1980). It does not add anything in terms of permitting the sale of this 
information. Only the sale of abstracts is specifically permitted. The 1999 Act brings together the MVAA, 
and other diverse motor vehicles acts, into this one act. 
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The desire to fully exempt Registries and hence the MVR from FOJP had an 

unintended consequence. Specifically, the consequence was the exposure of an old 

problem. That is, what has been done with the information in the MVR has a vague 

history, a history that unexpectedly allowed itself to be seen. What had been lying 

quietly under the radar of the public eye for years and even decades was, once again, 

exposed as a festering sore during the privacy audit a few years later. 

Summary 

This chapter brought the streams of the two principal actants of this research 

together, just prior to the audit of the MVR by the Privacy Commissioner and the Auditor 

General, in 1996-1997. 

Given the existence of tensions that have surrounded the use of information from 

the MVR, for at least the last thirty years, it may not be surprising that the issue erupted 

once again, in the privacy audit. Yet, given that the audit was completed 4 years ago, and 

given that solutions were supposed to have been in place 2 years ago, this issue does, in 

fact, appear to have faded away. But, this ignores the history of underlying tensions and 

uncertainty and I suggest that the problem will continue to fester away beneath the 

surface and will re-emerge. This will be discussed in more depth in Chapter 7, 

Reflections. 

What this intersection of FOIP and the MVR does is bring to the fore one of the 

glaring weaknesses of privacy legislation. In this particular case, there is nothing 
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concrete that the Privacy Commissioner can do about this impasse. Privacy is not 

protected in law and it is not acknowledged as an overriding civil right. Privacy rights in 

the legislation that exists today are very narrowly defined and privacy commissioners are 

constrained to act within these narrow parameters. The privacy commissioner is the 

enforcer of an Act created by a legislative body that defines what it is that the 

commissioner has jurisdiction over. If it is not in the Act or is in the Act as an 

exemption, it is outside of the commissioner's jurisdiction. The implication of this will 

be discussed in more depth in Chapter 7. 

Al l that the commissioner can do is make recommendations for changes to the 

legislation to the Legislature or possibly attempt moral suasion in a number of ways, by 

drawing attention to the principles or involving the press. In this case, the press was 

aware of the issue and brief stories did appear four years ago with virtually nothing since. 

But, did the press really understand the issues? As discussed in Chapter 3, privacy is at 

best an interesting philosophical issue to the press, unlike access to information that is its 

lifeblood. This raises an issue that will be discussed in Chapter 7 with respect to who is 

responsible for privacy? 

The following chapter enters the period of the misty past of the MVR. Chapter 4 

joined a story in progress to draw a parallel to the time frame of Chapter 3 and the rise of 

privacy concerns elsewhere leading to the redefinition of privacy and the creation of 

related legislation. The next chapter will explore the more distance past in order to 

understand the basis of the trajectory of events that were joined in Chapter 4 and have 



continued since. 
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Chapter 6 The MVR's Distant Past 

The last chapter brought the separate streams of privacy legislation (FOIP) and 

evolved MVR practices together, in Alberta. Although Chapter 4 examined the MVR 

from the mid-1960s, the MVR history is much longer. The registration of automobiles 

started in this province in 1906 with the passage of An Act to Regulate the Speed and 

Operation of Motor Vehicles on Highways, Chapter 26, assented to on May 9, 1906. This 

Act established the Provincial Secretary's department as responsible for the registration 

of motor vehicles. 

Events related to the subsequent process put in place to register motor vehicles 

and uses made of that data have been clouded by the passage of time caused, in part, by 

the collective amnesia of current actants and caused in part by the absence of archival 

data. As this chapter will describe, the release of MVR data can be traced to the 1930s. 

Beyond that, the records reveal only a spotted past. 

A l l of the ministers that held the Provincial Secretary portfolio, from 1905-1955 

were identified.57 This list is in Table 6.1. This list includes the year the minister served 

as Provincial Secretary, the minister's name, the party affiliation, the other portfolios held 

by that minister at the same time and the years they held them. 

5 7 1955 was the year that responsibility for the MVR was transferred from the Provincial Secretary's 
Department to the Department of Highways, under Mr. Taylor. 
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As the list indicates, the Provincial Secretary oftentimes had another significant 

portfolio. In three instances this individual was also the premier. A review of the 

holdings in the Archives in Edmonton revealed an abundance of material in the case of 

some ministers and in the case of others, no information at all. For example, the records 

for the first Provincial Secretary are listed as 42 metres in length. For the second 

Provincial Secretary the records show 12 metres of material. For the third, fourth and 

fifth Provincial Secretary there were no records shown at all. 

Thus, if the original decision to sell this information was made at the ministerial 

level, and if there were written records made of that decision, these records might not 

have survived. Given that no formal documentation may exist and given that the decision 

might have been made at the ministerial level or the department level, or the practice 

might have been a continuation of other practices, this was not pursued. 

What has been discovered in exploring the misty past is evidence of 'lists' 

created and published and M V R information leaving the government, as early as the 

1930s. These trails will be followed to bring us up to story joined in Chapter 4. 

Lists 1906-1910 

In 1906, there were only 41 motor vehicles registered in the province. This 

number only changed slightly over the next two years, 45 and 55 respectively. In 1909 

there were 275 vehicles, in 1910 there were 423 and in 1911 there were 1,613 vehicles 

registered in the province. In 1916 there were 9,704 vehicles registered and in 1922 there 
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were 38,214. 

From 1906 through 1910 the names of all license holders were listed in a report 

produced for the Legislature and these records exist in the Archives. This practice 

stopped in 1910, but it appears to be the first instance of lists of vehicle owners being 

considered public records that were publicly available in the Legislature. 

The next mention of a list occurs in 1918. 

1918, Lack of a List is Lamented 

On July 20, 1918, Constable G. Defoe of Innisfree Alberta wrote to the Attorney 

General of the Province asking about the existence of a list of registered vehicle owners. 

He wrote, 

"If the department has a list of the motor licenses issued with owners names 
and addresses, in a booklet form, I would be pleased if you would send me a copy. 
Some of the drivers in this district are very careless in regard to the rules of the road, 
as described in the Motor Vehicle Act" (Defoe 1918). 

The Acting Deputy Attorney General, Rupert Forbes wrote Constable Defoe, on 

July 22, 1918, 

"The Deputy Provincial Secretary advises that no such list is published. In 
any particular case if you will write the Deputy Provincial Secretary giving him the 
number of the car he will be able to give you the address of the owner" (Forbes 
1918). 

By 1918 there were 29,250 vehicles registered in the province. It is easy to 

imagine the difficulty entailed in preparing and publishing such a list. 
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No other evidence of a list was discovered until the 1940s. This will be discussed 

in some depth, but a brief isolated incident in 1949 bears some comment as it involves a 

list created for one purpose but used for another. 

1949, Suspension Booklets 

From a document produced by a former employee of the Motor Vehicle Division 

it appears that the department "adopted the policy of publishing a quarterly suspension 

list containing the names and operators license numbers of all of those who were under 

suspension" (Hogg 1985, p. 29). 

This booklet was sent to all of the police forces in the provinces and to license 

issuers in an attempt to prevent people who had had their license suspended from driving. 

Over the course of the next few years this booklet contained a few thousand names. The 

publication of this booklet was discontinued a few years later, "when control of the books 

could no longer be confined to police and issuers" (Hogg 1985, p. 29). Anecdotal 

evidence suggests that the lists were of interest to others, including prospective 

employers. 
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The Registration of Motor Vehicles 1940s and 1950s and Earlier58 

The main thread of the trail that links the distant past to events described in 

Chapter 4, starting in the 1960s, lies in the process that was used to register motor 

vehicles. This process existed in the early 1940s, but had been in place by then and was 

likely to have been in place much earlier, at least sometime in the 1930s, if not earlier. 

That process will be described next. 

The process used to register vehicles in the 1940s and 1950s was a mechanical 

process located in Edmonton involving two machines, a graphotype plate punching 

machine and an addressograph-printing machine. While local issuing offices were the 

points of contact for individuals outside of Edmonton, the registration of vehicles and the 

processing of paperwork were handled centrally, in Edmonton. 

The graphotype machine was designed to press information on to two small metal 

plates. The machine operator would type information on a keyboard and the machine 

would press that information into the soft metal of the plates, thus creating, on one side of 

the plates, a raised imprint of the information keyed in. 

The imprinted plates would then be mounted on a machine known as an 

addressograph machine. On this machine, a seven-part form was fed across the plates 

Sources of information for what follows comes from Bill Hogg's History of the Motor Vehicle Division 
(Hogg 1985), and interviews with five different people. 
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transferring the imprinted information on the plates onto each section of the form. This 

was accomplished using a rubber roller and something similar to a typewriter ribbon. 

The seven-part form was fed through the addressograph machine, one section at a time, 

transferring the information from the plates to the form. 

The information captured on the plates and transferred to the forms was the make, 

style, year, serial number, engine number and wheelbase of the vehicle as well as the 

assigned master file number. The wheelbase was used to determine registration fees. 

Other information included the name and address of the vehicle owner. 

Part one of the form was the registration certificate. Parts two, three, four and 

five of the form were filed within the Motor Vehicle Branch, in Edmonton, by license 

number, vehicle serial number for recall purposes, master file number and by the 

registrant's name. Part six of the form was called the "wiggins" file and was sent to a 

firm in Winnipeg (Hogg 1985, p. 32).59 The seventh part of the form was sent to the 

office issuing the plate. This is the local office where the person had made their 

application for a license plate. Of the seven parts of the form, four parts remained in 

Edmonton, one went to the individual registering the vehicle and another went to the 

local issuing office that processed the registration for the individual. 

This is the way the reference appears in the text, the ""wiggins" file' 
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Before focusing on that sixth part of the form, it is worth noting that the system 

described above was in existence and in place in 1941. When asked when this system 

might have been initiated, no research participant could honestly say, with one participant 

offering, "that it was an almost always thing." This participant, who started with the 

M V D in the very early 1940s, offered that it might even have been in place in the 1920s, 

but this was only speculation. Al l that can be concluded is that the system was well 

entrenched in the early 1940s. 

Six parts of the form were earlier accounted for, the remaining part, the "wiggins" 

file, went elsewhere. This part of the form left the possession of both the government 

and the person whose vehicle was being registered. This is the first concrete evidence of 

personal information being released to outsiders. What follows is an attempt to 

understand what happened to that information. 

The Wiggins Form 

The first explanation offered for the "wiggins" form was as follows: 

"The "wiggins" portion was detached and forwarded to a statistical gathering 
service in Winnipeg who made tables and charts indicating how many vehicles were 
registered in each province, the size of the vehicles by wheelbase, license fee costs 
and revenue collected, number of different vehicles by make, year and model number. 
The firm was eventually purchased by R. L. Polk and Company Ltd. who at this time 
operated basically in the United States. They moved into Canada in the boom years 
and expanded their operations" (Hogg 1985, p. 32). 

We see here the early involvement of R. L. Polk through a predecessor company 

called Wiggins. In this paragraph, a clear link is established between Alberta and Polk, 
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but further investigation makes this link less clear.60 

Pursuing Polk, through Wiggins, raised questions, but it did so about a period of 

time that extends beyond living memory. The production of the "wiggins" form appears 

to date back to at least some time in the 1930s, if not earlier. 

While a few people of an age that they were working in the 1940s, in Alberta and 

elsewhere, were participants in this research, what follows relies primarily on available 

documentary evidence. 

Wiggins 

Since it was known that the system was in place at least in 1941, a search was 

conducted through the Henderson's (Winnipeg) City Directory in order to discover 

information about Wiggins. 

This search revealed two companies starting with the word Wiggins, existing in 

1941. The most prominently featured of the two companies was Wiggins Systems 

Limited, operated by a Charles S. Wiggins. There was also a company called Wiggins 

Adjustments run by a Charles M . Wiggins. Three research participants identified 

The writer of this report was documenting the history of the Motor Vehicle Division of Alberta. Thus, 
Polk was mentioned in passing as a small part of a much larger story. It does appear that the stated 
relationship between Polk and Wiggins was widely believed. Further investigation calls this understanding 
into question, but, in fairness to the author of this history, the details with respect to Polk were largely 
immaterial to his undertaking. 
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Wiggins Systems Limited as the recipient of M V R information from both Alberta and 

Manitoba. 

Tracing Wiggins System Limited back further, the company first appeared in the 

Henderson's directory, in 1913. In 1912, a Mr. Charles S. Wiggins is listed as a manager 

for Canadian Mailing and Subscription Company Limited. The advertisement section of 

the directory listed Mr. Wiggins as the Managing Director. One year earlier, in 1911, 

Mr. Charles S. Wiggins appears in the directory without an occupation listed.61 In 1913, 

Wiggins Systems appears, listing Charles S. Wiggins as manager. This firm was listed in 

the Henderson's directory until 1958. In 1959, Mr. Charles S. Wiggins was listed as 

being retired. 

From written correspondences with a family member, it appears that Mr. Charles 

Stanford Wiggins arrived in Winnipeg from Lafayette, Indiana "to start the business in 

commercial advertising in Winnipeg."62 From her description, "the firm had accounts 

with many well established businesses in Winnipeg" and two are mentioned specifically, 

The listing of an occupation in the Henderson's directory was common and may have come from voting 
lists. For example, Amy Wiffin was an employee at Royal Crown Soaps Ltd, Alexander Wiesen was a 
tailor, and F. Wierholdt was a sash maker at Brown and Rutherford. In times before the "information age" 
a lot of information was gathered about individuals and made available in this directory. 
6 21 wrote to all the Wiggins that were listed in Netscape's Whi t e Pages, in the Province of Manitoba asking 
if they were familiar or aware of Wiggins Systems Limited. Fortunately this shot in the dark paid off. 
Fifteen letters were mailed and four replies were received. A number were returned due to incorrect 
addresses, as Netscape's listings are not that current. In a similar fashion I wrote to all 5 Chadworths in 
Manitoba were written as well. A Mr. Chadworth was listed as a company director at Wiggins. No 
Chadworths have been heard from. 
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a furniture store and a florist. There is no indication provided in this letter of Wiggins 

having received MVR data at al l . 6 3 

The correspondence concluded that 

"Unfortunately all the staff - artists, printers, copy writers etc. who were there 
when the operation closed down are now dead - both Mr. & Mrs. C. S. Wiggins, my 
husband and, to my knowledge, there are no members of the firm still alive who 
could furnish you with more information." 

A look at the yellow page ads for Wiggins Systems Limited, though, does suggest 

at least that M V R data would have been useful to the company, given what the 

advertisements indicate were the company's strengths. In 1913 the Henderson's 

directory advertising section lists Wiggins' services as including, "letter campaigns and 

multigraph letter." In 1920 the advertisements list the services offered as, "multigraph 

letters, mailing work, addressing" and in a separate line the slogan, "Letter campaigns 

that get results." 

The 1930 directory shows the addition of 'Limited' to the company name and the 

large print describes the company as an Advertising Service. In this listing, the services 

had been expanded. "Good mailing lists, human interest copy, attractive printing, 

In follow up correspondence there was no knowledge of Wiggins having received motor vehicle 
registration slips. Neither of the family members contacted was intimately involved in the running of the 
company. One of the individuals only being 12 years of age in the late 1950s and the other was involved 
principally in copyediting. 
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multigraphing, neat addressing and careful mailing work will profitably sell any kind of 

merchandise." Seventy-one years ago, mailing lists were a selling feature. 

In 1940 the large print descriptor was changed slightly to read Advertising 

Agency. The advertisement read, "Al l Advertising Service within One Organization. 

Newspaper. Magazine. Radio. Direct Mail. Market surveys, copy and plan, 

multigraphing, mimeographing, mailing lists, addressing and mailing." The 1950 listing 

is essentially the same as the 1940 listing adding only "offset printing" to the services 

offered. 

From this alone one can speculate on the description of the services offered and 

how MVR information might have been valuable to such a firm. Specifically this would 

be the addition of the offering of "good mailing lists" that appeared in 1930 and the 

continued reference to mailing lists, through the 1950s. 

I made various attempts to find out what happened to the company, including 

inquiries at the Manitoba Public Archives. This led to contact with the Companies 

Office, in Manitoba. Documents provided by this office revealed that Wiggins Systems 

Limited sought relief from its creditors in late 1957 and early 1958. 
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In a letter to the creditors from the Trustee, The Canadian Credit Men's Trust 

Association, Limited 6 4, dated January 9, 1958; reasons were offered for the financial 

difficulty experienced by Wiggins. The Trustee's letter articulates the reasons offered by 

Mr. Wiggins, at a meeting with the Tmstee on December 17, 1957. It states in part that 

"While the firm is not bankrupt, it was insolvent and that there had been a 
continuous loss in operations during the previous ten months. Mr. Wiggins explained 
that this loss for the past ten months had been primarily caused by the loss of volume 
due to the automotive trades taking their direct mail contract from him to an agency 
operating from Eastern Canada" (Canadian Credit Men's Trust Association Limited 
1958b). 

By the middle of March of the following year, the company went bankrupt. On 

March 19, 1958 the Trustee issued a public notice indicating that it was the Trustee in 

bankruptcy and the Tmstee asked that creditors identify themselves at the Office of the 

Receiver. "Claims against the estate must be filed with the Trastee before distribution is 

made, otherwise the proceeds of the estate will be distributed among the parties entitled 

thereto without regard to such claims" (Canadian Credit Men's Trust Association Limited 

1958a). 

Included in the materials received from the Company's Office was a copy of 

Wiggins' balance sheet as at October 31, 1957. The balance sheet listed total assets of 

$56,630.27. Accounts receivable accounted for $19,633.06 of this amount and Furniture 

6 4 This company was incorporated federally on January 12, 1912 and in Manitoba on October 13, 1913. On 
July 28, 1970 its name was changed to Creditel of Canada Limited - Creditel Du Canada Limitée. Equifax 
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and Fixtures accounted for $10,468.63. The largest single asset was valued at $20,000 

for something described as Commercial Lists. Assuming that accounting rules of the day 

were similar to those that have been in existence since the early 1980s, this amount would 

represent the lower of cost or market value. It is possible that this cost might have 

included costs for converting raw lists into usable lists. If that is the case, the actual 

acquisition cost of raw lists might have been less than $20,000.00. 

Regrettably, the story of Polk having bought out Wiggins missed some of the 

underlying action.65 Wiggins, it appears, went bankrupt and would have had little to 

offer Polk. This understanding of the demise of Wiggins created a discontinuity in the 

story. In an attempt to identify and follow the actants, we have been led from a paper file 

known only as the "wiggins" file, to a firm in Winnipeg, with origins in the early 1900s 

and eventually to a bankruptcy in the late 1950s. Before moving on, it is worth reflecting 

on what has been revealed. 

Wiggins' was directly involved with the motor vehicle industry. The loss of 

volume creating financial difficulty for the company was, according to Wiggins, "due to 

the automotive trades taking their direct mail contract from him to an agency operating in 

has since acquired this company, on October 1, 1996. 
6 5 Again it must be emphasized the individual who wrote suggesting that Polk bought Wiggins was an 
employee within the M V D whose only involvement may have been being advised that the lists should be 
mailed to Polk instead. The supposition, then, that Polk bought Wiggins was entirely reasonable. 
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Eastern Canada."66 Not only do we see the connection to the automotive industry but we 

also see that that connection involved direct mailing for that industry. Breaking the link 

between Wiggins and Polk did not help matters. How could Polk claim to have received 

M V R data since 1922, when Alberta only released it to Wiggins?67 Manitoba did 

essentially the same thing as Alberta. 

A research participant, in written correspondence, advised that Manitoba also 

used the addressograph system in the early 1950s and sent part of the output to Wiggins. 

"Lists were complied on a weekly basis and sent to Wiggins Systems here in Winnipeg. I 

believe that they extrapolated information on NEW vehicles only for use by the Motor 

Vehicle Manufacturers Association of Canada" [emphasis in the original]. In the 1960s, 

Manitoba switched to data punch cards to process vehicle registrations and printouts were 

sent to Polk who had the contract, at that time. Thus we have a second connection 

between Wiggins and the automobile industry. Yet, this limited use of the data seemed 

unrealistic. It implied that hundreds of thousands of registration slips funneled into 

Wiggins and a much smaller list trickled out to the M V M A C . 6 8 This suggested that a 

This was Wiggins' own assessment. Suggestions were made by people that knew Mr. Wiggins that he 
might have overextended himself in attempting to become an equipment supplier. Perhaps he had been 
counting on the cash flow that the automotive trade generated. 
6 7 This claim to the Polk's receiving MVR data from all provinces was contained in a letter written by the 
Vice-President of Polk, to Mr. Copithorne in an episode in chapter 4 entitled, 7972: The Eruption - R. L. 
Polk is Cut-Off (Eeii 1972b). 
6 8 In 1969 Alberta had approximately 800,000 registered vehicle according to the motion made in the 
Legislature in 1969. Backing up a couple of decades that number would be smaller. But, both Alberta and 
Manitoba were sending their MVR slips to Wiggins. It can be reasonably speculated, then, that the total 
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massive amount of information was gathered with very little of it actually being used. 

For a company that advertised that it had quality mailing lists, it seems unlikely that no 

other uses were made of this information. 

In the days prior to computers, information handling and screening was done 

manually and perhaps a firm like Wiggins was an intermediary for others. An 

interviewee very familiar with Polk noted that while vehicle registrations were paper 

based "hundreds of home workers" worked on making lists from the paper registration 

slips. This interviewee offered that Wiggins might have been such an intermediary, 

although he did not know that to have been the case. 

This latter interviewee, while being unfamiliar with Wiggins, revealed another 

actant. The Motor List Company, a division of Might Directories. 

The Motor List Company 

According to this individual all provinces sent their MVR data to the Motor List 

Company, in Toronto. The Motor List Company was a subsidiary of Might Directories, 

also based in Toronto. 

slips from these two provinces might be close to a million. That assumes no other provinces were also 
doing it and it has been suggested that all the Western provinces were sending their slips to Wiggins. Thus, 
an estimate of 'hundreds of thousand' is likely very conservative. 
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This individual indicated that Polk bought the Motor List Company in 1961 from 

Might Directories and in 1968 Polk also bought Might Directories. The writer also 

indicated that the restrictions that were placed on Polk's use of this data in Alberta in 

1972 spread to Saskatchewan in 1973 and in British Columbia in 1974. 

There is a clear overlap between Wiggins and the Motor List Company. The 

Motor List Company received the MVR data from all provinces, but the data from at least 

Manitoba and Alberta (the sixth part of the form produced by the addressograph 

machine) was only sent to Wiggins Systems Limited. For the claim that all provinces 

forwarded M V R data to the Motor List Company, the data had to move from Wiggins to 

the Motor List Company. It could be speculated that perhaps the Motor List Company 

received information only from the largest provinces, Ontario and Quebec and that was 

good enough. There is evidence against that, however, at least for Alberta. 

The letter from Wadham to Mr. Copithome, dated March 6, 1974, discussed in 

Chapter 4 in the episode, Wadham Publications, 1974, mentioned getting Alberta data 

from Might Directories. The letter was written as Wadham Publications discovered that 

it was unable to acquire a list of truck fleet owners from Polk due to the restrictions that 

were placed on Polk, two years earlier by Mr. Copithome. In the letter, Wadham 

indicated that Alberta M V R information had previously been acquired from Might 

Directories and later from Polk. The specific wording was "Motor Truck purchased a list 

of truck fleet owners from every province from R.L. Polk and Company (and its 

predecessor Might Directories Limited)" (Wadham 1974). 
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Wadham's letter also indicated that Might Directories provided more than just 

new vehicle listings. Wadham's interest, for his Motor Truck publication, was in 

identifying "individuals who own, manage or maintain fleets of five trucks or more." 

Owners of trucks are likely to buy and sell them over time; therefore, Might Directories 

must have had a way of tracking truck ownership by individuals over time.69 

It would appear, then, given the information available, that Alberta M V R 

information went to Wiggins and was processed there for use by others. Since the only 

place that Alberta M V R information went was to Wiggins and it appears that the Motor 

List Co. also had access to this data (providing new vehicle registration to MVMAC) , as 

did Might Directories (fleet owner information), Wiggins must have processed M V R data 

for them. 

Given the conclusion, it seems like a reasonable inference that there must have 

been interaction within a network of companies. There is another practical reason for this 

suggestion. Millions of pieces of paper had to be collected and collated in order to turn 

M V R information from the provinces into something of value. There were no computers. 

To achieve the cascading requirements necessary to produce, for different purposes, 

As with the writer who suggested that Polk bought Wiggins, the individual linking Wiggins and the 
Motor Vehicle Manufacturers Association of Canada (MVMAC) for NEW car registrations operated within 
a local area, within the MVB and would have had a local understanding. The local individual may not have 
been aware of the events along the chain, such as what companies were involved at which stage of the 
process, leading to the M V M A C getting new car listings. 
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usable lists for marketing, surveying or even factory recalls, without computers, must 

have been a very labour intensive task. It would be necessary to have support centres to 

process massive amounts of raw data into organized and summarized forms in order to 

enable the rolling up of this data for use by others. One can easily imagine a huge 

division of labour required to have accomplished this. Hundreds of home workers were 

employed to work on making lists from the paper copies, according to a research 

participant. Given the volume of paper, there had to be intermediaries involved and, 

given the evidence, Wiggins was involved in this process. 

In 1962, things changed. Computers arrived to replace the addressograph process, 

which had supported the release of M V R data to others. 

The Advent of Computerization 

Alberta was the first government in Western Canada to acquire a computer and 

the Motor Vehicle Branch was the first area to be computerized. While the machine did 

not arrive until late in 1961, preparations began in 1959 with aptitude tests to determine 

who might be suited for programming. 

Due to the late arrival of the computer (it arrived late in 1961 and was used for the 

1962 vehicle registration cycle), most of the programming was conceived of and tested 

on paper, with an eventual trip to Toronto to run a test on an actual machine. For a 

period of time the computer data processing department and the programmers worked 

without possessing a computer. People became programmers through the experience of 
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programming. One participant indicated that these programmers "were left pretty well to 

program that whole operation ... from the depths of knowledge from reading a few books 

and things." 7 0 

What computerization of the process did, from the perspective of this research, 

was that it captured the data on magnetic tapes and thus made it more easily transferable. 

This did not happen overnight. Early computers had proprietary software so that even 

after any particular operation was computerized, data sharing was not an easy matter 

between different systems. 

The tapes, though, could be provided to bulk users if they had compatible systems 

or the expertise to handle conversions (Taylor 1968b). Mr. Taylor, the Minister of 

Highways in 1967, gave serious consideration to selling M V R information to Mclntyre, 

making this comment about the impact of computers. 

"With the use of a magnetic tape and the computer, it was possible to make 
the information available to anyone. The price is 1 cent for each registration if the 
purchaser supplies the magnetic tape plus $900 for the microfilm of new 
registrations" (Taylor 1968b). 

By 1967, according to a survey of the other provinces conducted at the request of 

Mr. Taylor and discussed in the Overview to Chapter 4, only three other provinces sent 

This would be interesting research to pursue with a limited window in which to do it. The people 
involved have a story to tell and they are getting on in years. This is potential future research. I 
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computer tapes to Polk. They were BC, Manitoba and Quebec. It can be no small 

coincidence that three of those four provinces, Quebec, Manitoba and Alberta were all 

considering selling this information to others and were actively considering selling it to 

O. E. Mclntyre. The reasons will be discussed shortly. 

The M V R computer system, developed in Alberta in the early 1960s was used 

until 1975, when IBM announced that it would no longer support the IBM 7070. Given 

the nature of this system, dialup access to the database was not possible. A simple reason 

for this is that there was no database. Al l the data was stored on tapes. But microfilm 

was produced and distributed to police agencies and to motor vehicle branches across the 

province.71 

The advent of computer processing broke the monopoly of paper processors and 

in a sense, invalidated the system that was in place. The massive volume of paper was 

replaced by digitized data. This digitized data could be produced in standardized output 

including computer printouts and microfiche. The data become easier to manipulate and 

transport. This created what Latour refers to as immutable mobiles and the ability to 

cascade information (Latour 1986; Latour 1987b, p. 223-252; Latour 1990). 

interviewed two of these gentlemen and a number of their comments about programming generally and the 
relationship between IT skills and task knowledge made me wonder if we have really come that far. 
7 1 One gentleman related that he was the police information system for a number of years before this. He 
would be called in the middle of the night. A police car would pick him up and race him downtown. He 
would go in a look up the information they wanted. The police would phone or radio that information to 
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This refers to the ability to transport information across distances without altering 

it. This is made possible through inscriptions that translate critical characteristics of the 

subject so that the inscription can travel intact to centres that can act on the subject, at a 

distance. The paper registration forms served this purpose. Critical pieces of information 

about individuals and their vehicles could be inscribed on paper and sent to Wiggins 

without losing anything along the way. They served their purpose but were unwieldy. A 

lot of processing was required in order to make the information on the paper useful. 

The advent of the computer changed a number of things. First the unwieldy paper 

was eliminated and replaced with magnetic tapes. The computer could handle processing 

of the information, once digitized, eliminating the need for manual processing and 

eliminating some its constraints. That is, the sheer volume of paper and the manual cost 

of manipulating its use. Further, the economies of scale in such a process made it 

feasible only on a large scale. 

Computerizing the vehicle registration process had a second consequence, 

following from the first. That is, it changed the need for a large single centre to handle 

the data. The data did not have to travel to be useful; the computer could manipulate it 

locally. Thus, we saw in Chapter 4 the shift from the bulk sale of MVR data to the local 

sale of the data, culminating in the eventual elimination of the bulk sale of the data in 

whomever needed it and then drive the gentleman home again. Apparently this went on for years. Paper 
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1986. The last episode of Chapter 4, The Weakness of the Motor Vehicle Recall 

Argument, deflated all remaining legitimacy from the motor vehicle recall argument that 

required that MVR information be sent elsewhere. The distant centre was no longer 

required. Al l the processing and cascading of information could be handled locally. The 

center shifted, the province became the centre. 

Before concluding this chapter, the Overview of Chapter 4 introduced events that 

can now be connected. The first was the specific inclusion of Polk within the regulations 

of the Vehicles and Highways Traffic Act. In 1962, Alberta Regulation 417/62 altered 

the regulations making direct reference of the provision of bulk M V R data to Polk. This 

event coincides with Polk's purchase of The Motor List Company in 1961. With the 

information no longer going to Wiggins, there must have been a change in the 

distribution of the 'wiggins' form, within the MVB. Given that regulations are made 

without debate in the Legislature, this can only be assumed. But, given the dates 

involved, it makes sense. 

The second event described in the Overview of Chapter 4 involved the decision to 

also sell bulk MVR data to O. E. Mclntyre. This possibility arose because of the 

computerization of the process. Mr. Taylor made specific reference to this in his Note for 

File. He wrote, "With the use of a magnetic tape and the computer, it was possible to 

printouts and eventually microfilm eliminated this. 
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make this information available to anyone" (Taylor 1968b). The 1967 regulation 

amendment, Alberta Regulation 453/67, removed specific mention of Polk. Instead the 

related subsection of the regulations set out the terms of sale of bulk information through 

reference to a generic 'person' who entered into an agreement. This regulation also, for 

the first time mentioned the use of magnetic tapes. 

Specifically the regulation said that the 'person' must supply the tapes and that 

the computer output would be in the Motor Vehicle Branch format and that the purchaser 

was responsible for converting the information to its own system. Thus, the amendment 

to the regulation reflected the ability, through data in digitized format, to sell the M V R 

data to others. It also reflected the general will to expand the sale of this information that 

existed at the time. 

The final event discussed in the Overview to Chapter 4 dealt with appearance of a 

dialogue between the Minister and Polk, prior to the first episode. It would appear that a 

number of events had transpired to warrant questioning what exactly Polk did with the 

data. These included the recent redirection of the data to Polk, from Wiggins, where it 

had been going for decades, the computerization of the motor vehicle registration 

process, and the possibility of selling this information to others. Al l of this would have 

made the data sharing practices and Polk itself more visible. It can be surmised that the 

Minister was seeking information on something that had gone from being almost 

invisible to being very apparent. 
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Conclusion 

A history of histories has been revealed. The audit that started this research, and 

the FOIP review cornmittee that followed, all pointed to historical practices as a rationale 

for existing practices. Evolved historical practices, without an articulation of the history 

behind them, appeared in the 1990s to be able to withstand serious questioning. Perhaps, 

it is this lack of articulation, that enabled them to withstand questioning, for there is no 

argument to critique. To question such a black box one must be prepared to engage in the 

cost and effort of opening it. Data suppliers, data users, and legislators in the case of the 

FOIP Review Committee, in the 1997-1998, do not seem able or inclined to do so. 

But an examination of events during the 1990s reveals that questions about the 

practice of selling this information emerged with some regularity in the 1960s and 1970s 

and into the 1980s. While Registries in the 1990s can claim that it was concerned about 

whether Registry practices conformed to FOIP, the review of the concerns expressed in 

the 1960s, 1970s and 1980s, are all pre-FOIP. These concerns had nothing to do with 

privacy legislation and everything to do with concerns with respect to the propriety of 

selling this information and some concern about potential government liability. 

What this chapter does reveal is a very labour intensive process of registering 

motor vehicles and an established process that started as early as the 1930s and continued 

for over 30 years. For those people who were able to talk about it from experience, the 

system existed and was therefore used. It was a black box that made motor vehicle 

registration even possible. In that sense, it was a non-human actant in the process, 
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operating in the background, performing its function and used by other actants. But, it 

also enabled the release of this information. This long-lived process included the release 

of personal information to Wiggins Systems Limited, in Winnipeg, the Motor List 

Company, Might Directories and Polk. 

What is clear is that since the beginning of these practice pre-dated modern 

computers, these firms were involved in the processing and conversion of millions of 

pieces of paper into usable lists. We can only imagine that given the effort required to 

deal with this volume of paper, the uses to which this information could have been put 

were somewhat limited. 

This chapter concluded, in the early 1960s, with the advent of the computerization 

of the vehicle registration process in the province. The development of computer 

applications greatly enhanced the ability of the province to register vehicles and keep 

track of them and their owners. These applications, these non-humans, redefined the 

possibilities and through the subsequent actions of government actants reshaped the 

networks supporting the use of M V R data. Printouts, microfiche and computer tapes 

become the output of the process, replacing millions of pieces of paper. The distant 

centres were no longer critical nodes of the network for their ability to manipulate the 

data; the non-human computers and their applications replaced this expertise and in the 

process, through the efforts of other actants, redefined the network. This trajectory of 

events, joined in Chapter 4, has carried through to today. 



283 

The non-human actant, the computer, also altered the value and use of the output. 

The addressograph system disappeared altogether. 

This change in process materially altered the portability of M V R data. Captured 

in a digitized form, this data could be 'delivered' to users in a variety of forms for 

different uses. Once the method was devised, it could be repeated with relative ease. A 

program to produce a printout for use within the MVB can be duplicated many times and 

thus as many printouts as would be desired could be made available. The form-based 

system was a serious restriction on the ability to distribute and use this information. 

The introduction of the computer changed this, creating other possibilities. The 

advantage possessed by a large centre to handle and coordinate the processing of the 

paper-based information was reduced and eventually eliminated. As efficient as Polk 

may have been in processing and preparing this data for different uses, there were natural 

limits placed on what could be done with the data. It was a labour intensive process. 

The computer processing of this data however made the processing of vast volumes of 

paper obsolete. Polk still gets bulk data for analysis for the automotive industry, but it no 

longer gets the personal data. 

In its place, the province developed its own centre for this information and 

eventually became the broker of this information. This change did not occur overnight as 

discussed in Chapter 4. Initially there were computer tapes and they were supplied to 

Polk. But it did create the possibility of selling the information to others, as was almost 
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the case with O.E. Mclntyre. At around this time microfilms of the data were produced 

and distributed. In the early days of computerization there were practical limitations to 

the ability to produce microfiche in terms of computer resources, the costs of producing 

the fiche, the availability of fiche readers, and policy decisions with respect to who 

should have the data. 

The introduction of computer tapes made this data extremely portable, and, over 

time, was combinable with other data. This would not have happened quickly due to a 

lack of compatibility between early computers that prevented easy interaction. Yet, even 

in these early stages, the possession of a computer and the skills to ran them would have 

advantaged some over others. This was the case in 1972 when Mr. Copithome cut off 

access to the data to Polk. Even though Polk was denied access to the M V R data, the 

War Amps needed Polk to carryout its Key Tag program because the War Amps did not 

have a computer. 

The computer made portability and combinability of data from different sources 

possible. It is interesting to reflect for a moment on the episode involving the woman 

from Medicine Hat in Chapter 4. The argument was made that there was no proof that 

the information used to send this woman junk mail came from the M V R data. It could 

have come from published directories. Yet, at roughly this time, Polk was producing 
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directories for most major cities. In fact, Polk only a year earlier had purchased Might 

Directories, a producer of city directories similar to Henderson's.72 Due to the portability 

of data and its combinability, Polk could very well have combined M V R data with city 

directory data in targeting this woman with the mail she received. 

The existence of this data in a digitized format also created the possibility for its 

use as input to other processes. Certainly, by 1972, when the solicitations from Laurier 

Life Insurance were mailed to employees of the Ministry of Labour (in the 1972: The 

Eruption — R. L. Polk is Cut-off, in chapter 4) a computer produced the labels that were 

used. 

This is also evident in the material Polk sent to Mr. Copithome in response to his 

request for samples of Polk's mailings to Albertans using the MVR data. Within the 

brochures sent were some that had insertions of individual names in the brochure itself, 

occasionally printed in another colour. This is an early attempt at 'personalizing' the 

mailing, although by today's standards it appears quite crude. It appears that Mr. 

Copithome himself was the recipient of a mailing from Reader Digest where 

personalization was attempted by inserting his name and vehicle make and type in the 

mailing. 

7 2 In 1972, Henderson's Calgary Directory indicated that Polk had recently purchased it. 
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The start of the use of the computer in this process precedes, by a few years, the 

rise of known privacy concerns about it, revealed in Chapter 4. Alberta's computer was 

the first computer in Western Canada and follows by only seven years, the first computer 

in Canada (Simpson and others 1970, p. 28). Privacy concerns, as discussed in the 

Privacy chapter, appear to have risen sharply with the advent of computers. This was 

seen in Europe and North America and was evident in Alberta as well. The 1969 

Invasion of Privacy study spends twenty of its sixty-one pages discussing concerns about 

the computer, as they existed over thirty years ago (Simpson and others 1970, p. 25-45). 

In the case of the MVR, it was a very short time from the introduction of a 

computer in the process (1962) to the evident rise of complaints about the use of this data 

(1969). When one considers the current concerns with privacy on the Internet, have 

things really changed? This will be discussed in Chapter 7, Reflections. 
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Table 6.1 Provincial Secretaries 1905-1955 

Year Name Party Other Portfolio Year 
held 

1906-1909 William M. Finlay Liberal Minister of Agriculture 1905-1909 
1909-1910 Duncan M. Marshall Liberal Minister of Agriculture 1909-1921 
1910-1917 Archibald M . McLean Liberal Minister of Municipal Affairs 1911-1912 
1917-1918 George P. Smith Liberal None 
1918-1918 Wilfred Garupy Liberal None 
1918-1921 Jean L. Cote Liberal None 
1921-1923 Herbert Greenfield UFA Provincial Treasurer 

Premier 
1921-1923 
1921-1925 

1923-1925 John E. Brownlee UFA Attorney General 
Premier 

1921-1926 
1925-1934 

1925-1926 George Hoadley UFA Minister of Public Health 1923-1935 
1934-1935 Richard G. Reid UFA Premier 1934-1935 
1935-1943 Ernest C. Manning Social Credit Minister of Trade and Industry 1935-1944 
1943-1948 Alfred E. Hooke Social Credit Minister of Economic Affairs 1945-1955 
1948-1955 Clarence E. Gerhart Social Credit Minister of Municipal Affairs 

Minister of Trade and Industry 
1943- 1954 
1944- 1948 
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Chapter 7 Summary, Findings, Discussion, Qualifications and 
Future Research 

This research was motivated by a desire to understand how various actants and 

networks produced the continued sale of MVR information, largely justified by the 

argument of "historical practices". Given Latour's argument that reality is a construction, 

a product of the past that could have been constructed differently, this justification of 

current practices through reference to the past is a tautology requiring exploration. 

In the construction of truth, as conceived by Latour, the arguments used to justify 

pushing aside privacy concerns are based on black boxes which are granted a substance 

that is in excess of what the contents of those boxes possess. Those arguing for privacy 

concede to "other interests" because the weight and cost of challenging the black boxes 

presented by pro-data sharing groups appear to be formidable. 

Granting these black boxes magical powers that they may not themselves possess 

has been going on, according to Latour, since the beginning of the nineteenth century in 

what he describes as a "pathetic melodrama by installments" (Latour 1988a, p. 209). We 

may be granting these arguments an unearned potency. For Latour, this comes as a 

surprise even to those who seek to promote their truths claims. 'This is why every time 

they engineer a coup, they are so surprised to discover that their enemies strike camp 

without engaging and leave the battle to them" (Latour 1988a, p. 208). Latour is talking 

about captains of industry, engineers, and scholars, but the same seems to be true in the 

case of those concerned about privacy. They concede the substance of the arguments 
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used by pro-data users and instead seek to substantiate privacy concerns. 

The engagement of these arguments is a daunting and time consuming task 

requiring an investment of time that most people do not have. The occasion of 

researching and writing a dissertation provided an opportunity to explore Latour's 

argument in depth and engage the black boxes surrounding the use of personal 

information, which had been revealed in the course of the privacy audit. 

Virtually nothing was known of the topic, either the MVR or the privacy 

corrrmissioner. In exploring this microcosm, a lot of time and space was traversed in 

order to trace actants and networks whose efforts culminated in the privacy audit in 1996-

1997 and events that have transpired since. Due to the scope of this research and the 

material covered, I feel it is necessary, in the first part of this chapter to offer a summary 

of the preceding chapters. The second part of this chapter speaks to the research 

questions that were posed. The third part of this chapter will discuss the findings of this 

research in the broader context of privacy issues. Part four qualifies the use of ANT and 

discusses the practical issues of its use. Part five offers suggestions for possible future 

research in the areas of privacy, business and IS research. 

Part 1: Chapter Summary 

Chapter 1 The Theoretical Lens 

I have argued, along with others, that reality and truth are constructions. These 

constructions are the products of actants in action. In action and interaction, networks of 
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aligned actants are created. These alignments, networks, enable the creation of size and 

scale that dominate through the appearance of being something larger than loosely 

connected local action. Spokespersons for associated actants appear to be speaking for 

many others and are able, if challenged, to stand aside and reveal many others behind 

their position. The cost of challenging truth claims lies in the challenger having to 

confront many aligned others. The appearance of the existence of 'something larger' is 

deceiving. Yes, there is something larger than the challenger, but the size is a 

construction of local actions that are less substantial in their unity than they appear. 

This chapter argued that all action is local and that local actants, human and non-

human, must continually re-enact their actions in order to sustain a dominant truth claim. 

It was argued that alignments are based on drifts and misunderstandings and that the 

perception of solidarity is misleading. Constructed reality is a by-product of diverse local 

actions and not necessarily an intended consequence. Reality, this unintended 

consequence, appears to exist separate from the process that led to its creation. The 

unintended aspect of reality makes it difficult to critique it in its final form. Reality 

seems to exist without a past, as though its very existence was evidence of its veracity. 

This is circular and breaking that circle requires first seeing it and then engaging the 

black boxes and alliances that support that reality. Since the understanding of local 

actants is fractured, understanding is made difficult due to discovery of these fractures 

and divides that the apparent solidity of the black boxes in support of a truth would not 

have suggested existed. 



291 

Given the fractured process of its construction, the question becomes "How was 

this understanding or reality arrived at, in practice?" To answer this question, the actants 

involved and their actions must be rediscovered within the context and the local 

understanding that existed. The process of construction before the existence of black 

boxes must be recreated. The emergence of present practices cannot be understood by 

the roles that these practices come to assume (Miller and Napier 1993, p. 642). The 

emergence can only be understood through a rediscovery of its own twisted path, its own 

genealogy. We need to add back the process of construction in order to make sense of 

the consequent reality. 

Chapter 2 Reality in Dispute: An Open Conflict 

This chapter started with the obvious conflict produced in the privacy audit. 

Specifically, the Office of the Information and Privacy Commissioner (OIPC) made 

recommendations according to a view of the world that conflicted with that of Alberta 

Registries, with specific reference to the use of personal information contained in the 

motor vehicle registry (MVR). The chapter traced the activities of both actants (the 

OIPC and MVR) forward, since the time of the audit. 

Actions undertaken by Alberta Registries and actions involving the OIPC, 

specifically through the FOIP Review process, were reviewed. The OIPC and the MVR 

were kept at a distance from each other throughout the review process. The FOIP review 

committee actively kept the two actants from co-mingling in the review. The explanation 

offered for keeping the actants separate was the 'historical practices' argument. That is, 
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there was a history involved that made the M V R issue somehow special and outside the 

purview of the review committee. This argument appeared to be effective and the two 

actants barely made contact throughout this period. The unresolved issues raised in the 

privacy audit remain unresolved, in the fall of 2001. 

As indicated in the Prelude to the research and reiterated in the opening of this 

chapter, this open conflict resulting from the privacy audit represented an opportunity to 

explore the constitution of the arguments of 'other interests' that were being granted 

substance. This opportunity led to two separate areas of inquiry. 

The major focus was to understand how the argument of "historical practices" 

was so effective and to understand how the practice of selling MVR data has evolved and 

been sustained over time. The second focus of inquiry dealt very specifically with the 

constitution of the two principle actants, the OIPC and the MVR, and a desire to 

understand both as streams of past actions leading to the present. 

Chapter 3 The Genesis of the Office of the Information and Privacy 
Commissioner 

The focus of this chapter was on understanding the OIPC actant, as it exists in 

Alberta. This led to a tracing of the development of such offices earlier, in Canada, the 

US and Europe. Such offices have a relatively short history stretching back to rising 

concerns about privacy with the increased use of computer technology in the late 1960s. 

Governments and businesses saw the opportunity for potential gains in efficiency and the 

opportunity to reduce costs from the introduction of computers. Others saw the 
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introduction of computers as a potential threat to the way we live and interact with large 

institutions. These concerns were expressed as privacy concerns. 

In attempting to address the issue of privacy, a broad and difficult to define 

concept, it was translated into an issue of personal data in computers. This translation of 

potential broader definitions of privacy was accomplished largely by the various data 

users and most specifically, through the efforts of the OECD involving governments and 

commercial interests. These efforts resulted in the publication of the OECD document 

entitled, Guidelines: On the Protection of Privacy and Transborder Flows of Personal 

Data (Organisation for Economic Co-Operation and Development 1981, copyright 1980). 

The principles contained in this document have been granted weight and authority 

and have since become the basis for virtually all legislation dealing with privacy or data 

protection, including Canada and Alberta specifically. While other definitions of privacy 

and means of protecting it may have been possible, the redefinition of privacy as data 

protection has become the substance of privacy legislation. This resulted in the 

protection of data flows for data users and an effective translation and redefinition of the 

privacy issue. 

In Canada, specifically, this type of privacy legislation has been entangled with 

access to information legislation. The latter has garnered the majority of attention from 

the legislatures creating this joint legislation and from the media. There is no primacy of 

privacy in Canada as might exist if it were enshrined in the Constitution or in a Charter of 
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Rights. Privacy rights are defined by legislative acts that contain rules about data. These 

data rules determine when a privacy commissioner can and cannot act. In Canada this 

legislation has almost exclusively focused on public and not private institutions. 

Chapters 4 through 6 

The remaining chapters dealt with an exploration of the history of the M V R itself, 

the other actant in the opening conflict. The tracing of this actant involved a longer time 

period and necessitated multiple chapters. This tracing was much more complicated than 

the tracing of the history of the more recent OIPC as the OIPC's roots have not yet been 

obscured. 

Chapter 4 Tensions and Undercurrents in Alberta 

This chapter situated the MVR in Alberta in roughly the same time period as the 

rise of privacy concerns in Europe, the US and Canada, described in Chapter 3. This 

chapter revealed tensions among data providers (individuals), data users and data 

suppliers (the government). As was revealed in this chapter, concerns about privacy, 

described as existing elsewhere in Chapter 3, existed in Alberta as well. 

Data providers, individuals who were compelled to provide personal information 

to the government in order to register motor vehicles, were largely unaware of what was 

being done with the information provided. There was an asymmetry of knowledge as to 

who was using this information and how they were using it. Those who became aware 

that it was being used and pursued the issue were rebuffed in their attempts to question 
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the propriety of this practice and were dismissed with the public documents and historical 

practices arguments. 

During this period of time, data users slowly changed from bulk users and 

individual requestors to account holders and other government institutions and agencies. 

The bulk use of the information was severely curtailed in 1972 and through the 1980s 

individual access to the data was slowly extinguished. Restrictions placed on these two 

groups were accompanied by increased access being granted to account holders and 

government agencies. This was enabled by the introduction of computers into the 

processing of this data which lead to easier access to the output in the form of computer 

printouts initially, followed by output on microfilm and later access to the computer 

databases themselves. The advent of computerization led to the displacement of distant 

organizations as collectors and processors of paper based documents (Polk and others) to 

the government itself taking over the role of processor and broker. As this role by the 

government increased, there developed a considerable amount of uncertainty within the 

government, as the supplier of data, as to the uses made of the information and whether it 

was something that the government should be doing. 

Chapter 5 The Convergence of Streams: The MVR and FOIP 

This chapter joined the separate threads of Chapters 3 and 4 together in the 

convergence of the OIPC and the MVR, in the FOIP Act that was subsequently 

developed in Alberta. Issues surrounding the use of M V R data and the concerns of both 

individuals and the various departments responsible for the MVR itself, revealed in 
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Chapter 4, were skirted entirely in the FOIP Act, in the form of an exemption for the 

MVR. 

This attempt to avoid FOIP Act, by exempting the M V R from the Act was not 

entirely successful, reflected in the privacy audit results discussed in Chapter 2. This is 

the latest example of the tenuous and ever-shifting nature of data sharing networks and 

the constant actions being taken to preserve the data-sharing status quo. This chapter also 

highlighted the restricted role of the OIPC in the protection of privacy, as reflected in the 

Act that the cornmissioner is charged with overseeing. While the Act's title is Freedom 

of Information and Protection of Privacy, the actant that fills the role of Privacy 

Commissioner is severely constrained in her/his ability to defend privacy. The offices are 

constrained by the governing Act that is written before they arrive to fill the position. 

That legislation spells out the jurisdiction of the actant. In this case, the wording of the 

legislation has been constructed in such a fashion that the sale of MVR data was largely 

excluded from the Commissioner's jurisdiction. 

Chapter 6 The MVR's Distant Past 

The final chapter explored the distant past, the past preceding the rise of explicit 

privacy concerns, in Alberta and elsewhere. Chapter 6 set limits on the theoretical lens 

by limiting itself to describing the trajectories that led to the story joined in Chapter 4. 

What was revealed in this chapter was a history of histories. A non-human actant, 

the addressograph system, had operated in the background as the source of the release of 
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MVR information to outsiders. This dated back to at least the early 1940s. On the one-

hand the addressograph system was very visible as it supported the entire vehicle 

registration process and was depended on in order to make this process work. On the 

other hand, the process included, as a by-product, the release of MVR data to outsiders. 

This non-human actant existed for decades serving a dual purpose. 

The computerization of the process of registering motor vehicles captured this 

data in an electronic format more immutable and portable. Untied to hundreds of 

thousands of pieces of paper, the data now could be extracted into other media including 

paper (computer printouts), microfilm and computer tapes and eventually accessed 

directly from the database itself. This change in process permitted the distribution of the 

data to a broader audience easier, faster, and without requiring the use of the medium of 

data collection, registration forms. This had the effect of invalidating the advantage 

previously held by form gatherers and collators, principally Polk and its predecessors. 

This change in process led to the story in Chapter 4 where the possibility of selling M V R 

data to others was not only possible, but also one being actively considered. It also led to 

the shift observed in Chapter 4, away from the need for distant others to handle the data 

medium to the province taking over the role as broker. 

The chapters reviewed in Part 1 re-introduce absented history. They add not only 

context to the conflict resulting from the audit, they also add content to the principle 

actants, the OIPC and the MVR. 
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The OTJPC was revealed as a by-product of efforts to deal with the issue faced by 

data users wrestling with the 'privacy problem' while ensuring that data users could 

continue to use personal data. The solution arrived at, by data users, was to create rales 

dealing specifically with the movement of data, in order to legitimate such movement. 

Once these rules were met, there was nothing to stop the use of data. As a result, the 

OIPC is not a protector of privacy in any broad sense of the notion of privacy but is an 

enforcer of very narrow rales that set conditions on the use of data. Once the conditions 

of these narrowly defined rales are met, the OIPC has no say in the matter. The data 

protection legislation curtails further involvement by the OIPC, while providing the 

public with a perception that this office is enforcing the broader goals of privacy. 

The content added to our understanding of the M V R is one of varied trajectories 

and a considerable amount of confusion within the various departments that have been 

responsible for the MVR. The addition of the more distant history reveals a background 

process that released the information to a single organization, a bulk buyer that used it for 

a number of purposes including marketing. The advent of computers almost led to the 

decision to broaden the distribution of M V R data to other marketing firms through the 

proposal to provide the data to O. E. Mclntyre. This was a clear possibility. Instead, in 

1972, bulk use was curtailed. In the short space of four years (1968-1972) the direction 

actually taken was markedly different from the direction that might have been taken. 

This was followed by a long period curtailing bulk use of this data and increased 

restrictions placed on individual access to the data. At the same time, though, account 
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holders and government agencies, a new class of 'legitimate' users of this information, 

were growing in number and the uses made of this information. There was no evidence 

found to suggest that data providers, individuals, have ever been included in the process. 

Instead, data users and the data supplier, the government, have been the sole determinants 

of what is done with this data. Despite this, the government has, from time to time, been 

unsure itself about the appropriate use of this information 

The single discovered exemption to the general exclusion of data providers from 

involvement in the issue was the consultations conducted by PWC for Alberta Registries, 

subsequent to the audit. But, as was suggested in that discussion, the opinion sought of 

data providers was confined to their consideration of scenarios, developed by data users 

themselves, that started from the premise that the use of this information was a given. 

Unfortunately, it appears that this process is about to be repeated with respect to the 

development of privacy legislation in Alberta for the private sector; a process that is 

currently under way. This will be discussed further in Part 3 of this chapter. 

With this summary of the research, the implications of what has been discovered 

with respect to the research questions is the subject of Part 2 of this chapter. 

Part 2: Addressing the Research Questions 

This research started from the concern that the need to substantiate the role and 

value of privacy, while agreed with in principle, was potentially a misdirected effort. It 

was suspected that perhaps too much was being granted in advance to 'other interests' in 
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competition with privacy. Latour observes that granting those capable of making 

dominant truth claims the veracity of their claims, without challenge, "simply crowns 

them with an accolade that they would never have won otherwise" (Latour 1988a, p.209). 

With respect to Introna's call to substantiate privacy as having value, the onus of 

substantiation appeared to be entirely one-sided. 

This case study was seen as an instance where privacy concerns were in conflict 

with data sharing interests. The audit of 1996-1997 studied uses made of personal 

information contained in the M V R and suggested that there were problems, from a 

privacy perspective. Of the twenty-one recommendations made in the privacy audit, five 

of the twelve recommendations, dealing specifically with privacy compliance, were 

deemed to be problematic by Alberta Registries and the Department of Municipal 

Affairs. The five unresolved audit recommendation dealt with the controls over the use 

and collection of M V R information, the lack of guiding principles for disclosure of this 

information, supplying abstracts to insurance companies without consent, a lack of 

auditing of those using the information and a lack of formal control over access privileges 

to the database. 

Within two years of the audit, the FOIP Act itself was reviewed, but the 

committee wanted to prevent the study of the MVR in the review. The final 

recommendation of the committee with respect to the MVR, as stated in Chapter 2, is 

given below. 

"The Committee considered the fact that the historical purpose of public 
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registries included that of providing information of public interest to others, about 
ownership, license, permits, and even some personal information about an individual. 
Considering the historical purposes and practices of public registries and the review 
process currently under way by Alberta Registries, the Committee recommended that 
Registries should continue to be excluded from the scope of the Act under section 
4(l)(h)" (Select Special Freedom of Information and Protection of Privacy Act 
Review Committee 1999, p. 32). 

The "historical practices" argument appeared throughout the FOIP review 

process as exemplified again below. 

"Recognizing that much information collected by various registries is for the 
purpose of protecting the interests of other people than the applicant, that historical 
practices of providing that information be upheld to the extent that it is necessary for 
those purposes and that registry services remain outside of the FOIP Act." (Alberta 
Legislature 1998g, p. 10). 

The black box of "historical practices" revealed very little about its contents and, 

in Latourian terminology, existed as an obligatory point of passage. Academic research 

engaging obligatory points of passage is one way of assisting those who desire a more 

complete understanding, but do not have the resources to conduct the engagement 

themselves. 

The Specific Research Questions 

There were three narrow research questions and a two-part major question. The 

three narrow questions will be dealt with first as they have been addressed already. 

1) What is the substance of the OIPC? What is the actual constitution of the 

OIPC and how did it come to be constructed in that way? 

This question was addressed in Chapter 3. 
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2) What is the actual constitution of 'historical practices', with respect to the 

MVR, and how did the present come to be constructed in the way that it has? 

This question was addressed in Chapters 4 and 6. 

3) How do we describe the current situation as a continuity of history? 

This question was addressed in Chapters 4, 5 and 6. There have been no 

significant breaks in the practice of selling M V R information. What has changed is the 

way it was done and who brokered the information. Uncertainties have existed about the 

practice for decades and have continued through today. The privacy audit can be seen as 

merely a marker of such uncertainties. 

The general research question was, what are the various arguments and actions 

taken by actants across time and how have they supported the continued sharing and use 

of M V R data with various business and government groups and, in the process, prevented 

the encroachment of increasing privacy issues more generally and specifically, on those 

practices? 

The General Research Question 

Four areas have been identified to help understand how this practice has been 

sustained over the decades. 

The Absence of the Political 

This research has revealed very little active involvement of the general public in 
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the political process. Latour has noted this usurpation of the political process. In his 

view, desirable politics is built on its own imperfection. Politics "Speaks in real time, in 

real life, and in full scale about things that no one knows for sure and that affect 

everyone" (Latour 1999c, p. 241). Latour feels that science, broadly defined, that 

believes it is unburdened by politics and speaks neutrally, has made politics the domain 

of experts. 

Beck describes something similar. In fields of business, science and technology 

the structures "... of a new society are being implemented with regard to the ultimate 

goals of progress, outside of the parliamentary system, not in opposition to it, but simply 

by ignoring it" (Beck 1992, p. 223). Here I argue that not only is the parliamentary 

system being avoided, the parliamentary system is aiding the process. 

The FOIP review committee was a committee of the Legislature and therefore 

there was elected representatives present. Yet, as has been shown, they did not address 

the issue. The committee had one year to conduct the review and it completed its work in 

just under a year. There were many issues discussed and they chose not to address this 

issue. The same is true of the debate in the Legislature in 1969. The issue was squarely 

before the Legislature in the form of item 4 of the original motion requesting that a 

committee be established to study privacy issues. Yet the question was avoided, as 

described in Chapter 4. 

There seems to be a consensus, among politicians interviewed and observed in the 
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course of this research, that the public has not seen privacy as an issue. In the 'pregnant 

pause' that followed the debate in the Legislature in 1969, Mr. Copithorne's 

announcement and actions in 1972 and the release of the privacy audit report in 1997, 

there was very little public reaction. In the absence of this, elected officials have been 

able to sidestep the issue. 

In the more recent past, Alberta Registries appears to have been the only actant 

actively addressing the unresolved audit recommendations and it has enlisted other 

external actants, PWC, Angus Reid and data users to define the issue and seek solutions. 

However, all of these actants seriously constrained the issue, only inviting the 'public' to 

comment on pre-crafted scenarios, thus limiting the publics' ability to act. 

In the episodes in Chapter 4, senior civil servants largely handled the dismissal of 

the woman from Medicine Hat and the man from Edmonton. The absence of clear 

direction and participation by the elected officials merely means that the basis for action 

and the decisions taken shifted to other basis. In these cases, appeals to the status quo 

and the use of standard arguments that permitted the continued selling of this 

information, including the 'public document' argument. 

The primacy of data users in the process of deciding what is appropriate is 

evident in the activities undertaken by Registries since the audit and has been very 

evident in the past. The scope of the network of data users, in the absence of direction 

from the public, is substantial. 
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The Influence of Data Users 

The influence of data users cannot be over-emphasized. The OECD, representing 

data users, established the 1980 guiding principles that are behind most privacy or data 

protection legislation. In so doing they reshaped the debate in large parts of the world 

and created important loopholes that permit the use of personal information. The most 

startling is contained in the first of the eight principles, restated here from Chapter 2. 

"The Collection Limitation Principle: Personal data collection 

should be limited and collected by fair and lawful means, preferably 

directly from the data subject" (Organisation for Economic Co-Operation 

and Development 1981, copyright 1980, p. 10-12). 

This principle does not establish the primacy of privacy; it subordinates privacy to 

the vague notions of fair and lawful, as well as making conditional the collection of 

information directly from the individual. The 'lawful' term has two potential 

implications. First, this means that a law can be passed that permits the collection of 

personal information and, thus, bypasses any type of FOIP legislation entirely. That has 

been the case with respect to the M V R in the very writing of the Alberta FOIP itself. 

The use of data by the MVR is not a subject that the privacy commissioner can approach. 

Section 4(l)(h) of the FOJP Act specifically excludes the use of M V R data from the 

purview of the Privacy Commissioner of Alberta. In this research, regulations have been 

used as justification for the use of this information, even though the legal authority for the 

regulations has been questionable. This is compounded by the nature of regulations 
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themselves. They are not generally well known to members of the public, they are very 

difficult to find and understand and they are generally made outside of the public arena, 

behind the scenes. Therefore, while the justification might be deemed legal, it is obscure 

and difficult to trace. 

The second implication of lawful is that it could be interpreted to mean that unless 

the collection of personal information breaks a law, the collection would be deemed 

legal, legal in the sense of not illegal. This reversal of emphasis is significant enough to 

warrant separate discussion in Part 3 of this chapter entitled Minimums Become the 

Maximums. Fair is equally subject to a reverse interpretation as it is a nebulous term. 

The Ontario and Australian privacy commissioners provided evidence of the vagueness 

of this term in a recent study involving three Internet Web Seals, BBBOnLine, TRUSTe 

and WebTrust. These seals were created with the intention of offering web surfers some 

assurance that a web site that posted such a seal would protect their privacy. The study 

assigned all seals with a score of zero, on a possible score of .5, on the principle of 

limiting collection of personal information to fair and lawful means (Cavoukian and 

Crompton 2000). The seal granters were provided the opportunity to comment on the 

assigned scores and the area of disagreement hinged on the meaning of 'fair and lawful' 

with seal providers broadly defining it, in part, by stating that their clients are not 

engaged in provable unlawful or unfair activities. 

The problem of defining and agreeing on the meaning of vague terms is evident in 

actual privacy legislation as well. Privacy legislation generally contains an exemption 
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clause that permits the use of personal information for uses that are consistent with the 

purpose for which it was collected. In the federal privacy legislation in the United States 

there is such an exemption for 'routine use'. The interpretation of this clause by agencies 

possessing and using personal information (data users) has been extremely liberal with 

these comments offered in 1983. 

"The rule limiting disclosure of personal information without the subject's 
consent has been all but swallowed up by its exceptions, particularly the broad 
exception for undefined 'routine uses.'... In practice this has come to mean any use 
which an agency deems to be appropriate. So long as a 'notice of routine use' is 
published in the Federal Register, just about anything goes" (Flaherty 1989, p. 323). 

This publishing of the notice in something called the Federal Register is similar in 

its obscurity to the use of regulations for statutes that are published in the Alberta 

Gazette; something the public would not read. 

The federal Canadian Privacy Act contains a similar exemption in the form of 

"consistent use" (Rankin 1984. p. 340). Departments have interpreted this to mean that 

data linking and matching is a justifiable secondary use, leading to the observation that, 

"The holes in the Federal Privacy Act appear to be big enough to drive a 
truck through, and little more than bureaucratic assurances and goodwill seem to 
stand between databases residing within a single institution" (Finestone 1997, p. 57-
58). 

As in the US, the Canadian legislation requires that departments publish, not less 

than once a year, an index of, "the purposes for which personal information in the bank 

was obtained or compiled and a statement of the uses consistent with those purposes for 

which the information is used or disclosed" (The Privacy Act, 1980-81-82-83, c. I l l , 
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section 1 l(l)(a)(iv)). The result of this is similar to the "routine use" clause in the US, 

data users define consistency and file notice of it in an index that few people are aware of 

or can find. In the federal legislation, the term 'consistent use' is not defined. 

Not surprisingly, the Alberta FOIP Act has a similar provision, but the term is 

defined in Section 39 of the Act entitled, Consistent Purpose. This section deals with the 

disclosure of personal information deeming its subsequent use to be consistent if the use 

is directly related to the purpose of collection and is necessary for performing the duties 

of the public body. It is not clear how this term "consistent purpose" has been interpreted 

and what "duties of the public body" implies (Section 39 is contained in Appendix 2.2). 

The above speaks to the influence of data users with respect to the evolution and 

application of existing privacy legislation, as discussed in Chapter 3. 

The influence of data users with respect to the use of MVR data can be seen as 

well. In the late 1960s when questions were being asked about the use of MVR data, it 

was the answers of the data user, Polk, that most influenced the Minister of Highways 

and senior members of the administration. For example, Polk's assurances were used in 

dismissing the concerns of the woman from Medicine Hat and the man from Edmonton. 

There was also a suggestion by one of the research participants that the addressograph 

system itself, used in 1930s, 1940s and 1950s, may have been devised and sold by those 

wanting to use the data. 

In the eruption a few years later, in 1972, data users were very influential in the 
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decision to restart the flow of information with known data user actants including, the 

War Amputees Association of Canada, Cummins Diesel Power Limited, Polk and the 

Motor Vehicle Manufacturers Association. Other specific and general actants were used 

to justify these practices including the economy, Canada Post, the economic progress of 

the province and the Direct Mail Industry. 

This feeling that data users have an undue amount of influence was captured in 

'townhair meetings on privacy, held across Canada in 1997. The authors of the 

subsequent report observed that, 

"Many people at our townhall meetings feared that those who want to violate 
our privacy for their own economic gain exercise too much influence over the nature 
of privacy legislation" (Finestone 1997, p. 11). 

The influence of data users is compounded by the lack of knowledge possessed by 

the public. 

The Asymmetry of Knowledge 

Repeatedly, throughout this research, the lack of information possessed by 

individuals revealed an asymmetry of knowledge. The data-user network is entirely 

dependent on people supplying personal information but these same people are excluded 

from knowing what is done with their personal information. 

Given this asymmetry, the complaints of individuals were easily dismissed, as has 

been shown. With no access to the facts supporting the terminology and arguments of the 

government, they were impeded from proceeding further, without an investment of 
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considerable time and effort. The data-user network gained its influence over the 

resulting form of the debate through this asymmetry. 

Individuals, or data providers, are still not provided with information as to who 

has access to MVR data. The public registering their vehicles today are not told who 

might gain access to their personal information or for what purpose, except in the 

broadest terms. Individuals are, by omission not commission, not given the opportunity 

to restrict uses made of the information they provide. There is a way for individuals to 

suppress this information, but it too is largely unknown and onerous. One of the 

consequences is that the value of the data to data users is maintained, as it is complete 

and up to date. 

Individuals can have their personal information suppressed, if they prove to MVR 

officials that their case is strong enough. There are a number of preconditions that must 

be satisfied, however, before this option can be exercised. First, an individual must be 

aware that the government is releasing this information and that the opt-in process is 

automatic (more on this in Part 3 of this chapter). Second, an individual must be aware 

that the option of suppression exists. Third, an individual under the stress of 

experiencing personal difficulties, i.e. in fear of a spiteful spouse or stalker, must have the 

wherewithal to make such a request. Fourth, an individual must over come the potential 

embarrassment of revealing more personal information to unknown civil servants in order 

to try and have this information suppressed. Fifth, the issue needs to be understood and 

acted upon by a possibly non-existent network of people in order to implement the 
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privacy safeguards. Al l of this is necessary to avoid a situation that has been constructed 

without the participation or knowledge of individuals, as a work around to the opt-out 

option that has become the default option preferred by the network of data users. 

These data sharing network relationships were the product of benign neglect and 

emergence and not a coordinated and centralized conspiracy. It appears that even the 

government, which effectively dismissed the concerns of a number of individuals in the 

1960s and 1970s, did not appear to really know how the information was being used. 

Polk's response to Taylor, in 1968, was rather superficial, thus adding to the confusion. 

Despite this, there are differences in response depending on the power of the questioner 

and their ability to threaten the network. For example, the information provided in 1968 

was far less detailed and revealing than the information provided to Mr. Copithorne in 

1972. Mr. Copithorne was in a much better position to insist on more information. 

The Legal Research Project, in Chapter 4, also revealed uncertainty within the 

government. The parts of the project that have survived or were completed reveal that 

the government was unsure of the origins of the practice of releasing M V R information 

and was uncertain about the authority to do so. The extent of the release of this 

information and the purposes for which it was subsequently used was to be studied, as 

they were not well understood. 

Thus, thinking of data users as a group is misleading. This is in keeping with the 

notion of networks as loose collectives of associations. Wadham Publications appears to 
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have been caught off guard by changes to the system after Mr. Copithorne restricted uses 

that could be made of the data supplied to Polk. Polk had been using this data for a long 

time. But it is not clear how Kelly, Douglas, the grocery retail and wholesale 

organization, discussed in Chapter 4, came to realize that they could find out the names 

and addresses of the owners of vehicles in its parking lots. When, if ever, did other 

grocery or department stores become aware of this option? There is evidence to suggest 

that data users, Wiggins, Polk, Kelly, Douglas, Hooper-Holmes Bureau Inc. and Wadham 

Publications for example, are a fragmented group. This raises a question. Do data users 

know who they are associated with and are there competing moral and ethical stances 

being taken by those that they are perhaps unknowingly associated with that might not 

reflect well on them. As will be suggested in Part 5 of this research, this warrants 

additional attention. 

The least amount of knowledge was and is possessed by data providers, the 

individuals who give their data to the MVD. Even now, a request to know who has 

access to this data through Alberta Registries has resulted in the need to make an access 

to information request under the FOIP Act of the province. Individuals not only do not 

know what is being done with the information that they provide, but it is very difficult for 

them to find out. This creates the impression that the collection and use of personal 

information is a private matter. In answer to the question, "Who has access to my 

personal information and what are they doing with it?" the answer seems to be, "We 

cannot tell you, it is private." 
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Absented History. 

The argument of historical practices was examined in Chapters 4 and 6. The 

argument represents a formidable force, due to an inability for the public to investigate. 

This "absented history" is an obligatory point of passage for those wishing to challenge 

data use practices. A goal of this research was to investigate these historical practices 

and like most Latourian studies we discover the frailties of historical accident and quiet 

adoption of corporate behavior without clear justification having produced these 

practices. 

The "historical practices" argument is set up as a defense of the practice and it is 

this vagueness that makes it so difficult to engage. This appeal to history does not justify 

existing practices. They were the consequence of something else, not an explanation for 

it. The 'history' that was discovered in this research was complex and broken. 

What history is referred to by the term "historical practices"? Was it the more 

recent history where the M V R was merged with other registries? The comments made 

within the FOIP Review Committee seemed to treat all of the registries within Alberta 

Registries as though they were one, or of one type. When issues surrounding the M V R 

were raised, answers were provided in terms of the property registry. The Chair of the 

committee did this on two occasions in Chapter 2 under the heading, The Motor Vehicle 

Registry. The M V R had lost part of its past when it was transferred from the Solicitor 

General's department to the Department of Municipal Affairs to create Alberta 

Registries. 
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Is it the history questioned within the Solicitor General's department in the Legal 

Research Project that indicated that the entire question was troubling both for lack of 

legislative justification for selling this information and the propriety of doing so? 

Looking back further there was some uncertainty within the Ministry of Highways in 

1968 as evidenced by Mr. Taylor's Note for File, where he suggested that the practice 

had been inherited from the Provincial Secretary's Department (Taylor 1968b). 

The ahistorical understanding of the M V R is reflected in the request for the 

privacy audit. It could be argued that it was the department responsible for Registries, 

Municipal Affairs, which requested the privacy audit and that therefore there was genuine 

concern on its part about privacy and the use of its databases. This argument is only valid 

if one ignores the history. The rationale offered for requesting the audit is repeated below 

from Chapter 2. 

'The disclosure of this information and in particular the selling of it, has been 
raised a number of times with the Minister [of Municipal Affairs], with myself [the 
Deputy Minister of Municipal Affairs] and other department officials. As a result, 
ensuring adequate privacy practices are adopted - especially as they relate to the 
FOIP Act is important to us (Office of the Information and Privacy Commissioner 
and the Auditor General Alberta 1998, p. 3). 

The issue referred to by the Deputy Minister predates not only himself, but also 

the Minister, the other departmental officials, the association of the M V R with the 

department of Municipal Affairs and the existence of the FOIP Act. The issue, as 

presented above, was truncated from its own past with false divides inserted that obscure 

the content of the issue. Public discussion could not easily proceed on that basis. 
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This research has revealed that absenting history makes understanding the present 

difficult. Re-recreating it does not necessarily make it easier. This is part of the problem. 

The type of reasoning that suggests that it should be easy is the type of thinking that has 

hijacked the political. The political means discussion within the public forum where no 

one else knows the answer in advance, either. The selling of this information was an 

issue in the 1960s, 1970s and 1980s for the Ministry of Highways and later the Solicitor 

General's department, for staff within those departments and for individuals who have for 

decades registered their complaints with respect to the sale of MVR information. To 

suggest that this issue is anything but an old issue is to truncate the past and 

misunderstand the issue itself. This is what makes the "historical practices" argument so 

powerful, its lack of substance that makes challenging it difficult. This research has 

shown that the construction of existing practices has been riddled with uncertainty, 

tensions and objections and all of these are obscured in the black box of "historical 

practices"; none of this is evident in the argument of "historical practices". 

This research shows that the actual history is rich and filled with vibrancy that 

includes tensions, uncertainties and personalities, humans and non-humans. The 

historical practices argument itself, however, reflects none of this. The absence of the 

public and the influence of data users and the asymmetry of knowledge in favour of data 

users have sustained the data sharing practices over time and appear impregnable to 

change in the near future. 
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Discussion of Findings 

This research has shown that it is important to understand historical processes in 

order to explain current reality. Current articulations of a problem, to a considerable 

degree, are based on accidents and unknown beginnings, and the constraints imposed in 

the articulation dictates the possible solutions. A focus on historical markers and 

imposed divides between historical periods ignores the undercurrents that preceded those 

markers and continue after them. The solutions arrived at in this manner will not address 

what underlies the problem. The request for the privacy audit and the way the issue was 

dealt with ignored the fact that the current concern was merely another in a series of 

markers that indicate a long continuous pattern of concerns and uncertainty. 

The issues and tensions surrounding the sale of M V R information cannot be 

addressed without seeing the long history of the preceding issues and tensions. An 

argument might be made that the issue has now faded into the background and may 

disappear. After all, the audit was conducted four years ago, Registries has not resolved 

the outstanding audit recommendations and the issue appears to have disappeared from 

the public radar. 

To accept this, however, ignores the repeated resurfacing of the issue for the last 

thirty or more years. The big markers may have come and gone but the issue still exists 

beneath the surface. Evidence for this is the number of times it has made itself known 

over the last thirty or more years, as has been noted earlier. 
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In requesting the privacy audit the Deputy Minister of Municipal Affairs started 

with, "The disclosure of this information and in particular the selling of it, has been 

raised a number of times"(Office of the Information and Privacy Commissioner and the 

Auditor General Alberta 1998, p. 3). The context and content of what was "raised" 

would have been useful, but the Deputy Minister should have stopped there. He would 

have captured the essence of the problem. 

Considering non-humans in the form of information technology, it must be 

remembered that the sale of personal information by the government, from the MVR, can 

be traced back to the addressograph system that was in place decades before computers 

entered the picture. Thus, the focus on the computer as the start of the privacy concerns 

about data sharing would create an inappropriate starting point with respect to the MVR. 

The computer was actually created mid-stream in this stream of historical events, and 

contributed to increased data usage and the resistance of this use by the public. I do not 

believe that the computer created a new problem. Instead, it amplified on what was 

already taking place. The computer changed the scope and scale of existing practices, 

which had, until that time, possessed some natural limits due to the technology employed, 

because the possibilities were constrained by the ability to move and manipulate paper. 

In Latourian terminology, the computerization of the process of registering 

automobiles did not invent immutable mobiles, a means of capturing information in such 

a way as to travel without distortion. They existed earlier. Paper registration forms 

produced by the addressograph machine, decades earlier, served a similar purpose. Polk 
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and others gathered and compiled this type of immutable mobile before the advent of 

computer usage. The advent of the computer in the process was not a marked break from 

past activities, but, rather, an escalation of the scale of such activities. The undercurrents 

of tension continued, although the trajectory of the practice changed somewhat with the 

province replacing Polk as the broker of this information. This observation that we may 

be looking at the incorrect cause for public concerns about privacy has implications for 

possible future research with respect to developing trust on the Internet, which will be 

discussed in Part 5 of this chapter. 

The computer played another role in getting other actants to act in Chapter 3. The 

rise of concerns about privacy arose with the arrival of the computer. I do not believe 

these concerns originated with the computer but the computer served as a marker for their 

expression. At the same time though, data users saw the computer as something to help 

them that may have spawned some of the privacy concerns in an interactive loop. The 

computer in interaction with the public forced data users into action to engage the 

combined effect. 

Technologies releasing personal information have been in the background for 

decades. This is true in this instance and may be true in others. The argument here is not 

for technological determinism but for a form of drift created in the absence of public 

debate. In this void, other actants step in to form loose alliances with each other and 

with technologies that eventually created this particular reality. This goes back to the 

observation by Rule et al (1980) that the critical assumptions are made elsewhere. In this 
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case, these critical assumptions were made in the void created by an absent public debate. 

The public has been silenced largely by the asymmetry of knowledge in favour of 

data users. The public's opinion, whatever it might actually be on the subject, has been 

silenced by a lack of knowledge and a lack of ability to sustain a significant challenge to 

current practices. What influence can the public have when it knows so little? One 

might argue that the privacy audit invalidates that statement because it made the issue 

public. But I argue instead that the privacy audit and the OIPC were unwittingly actants 

supporting the data-user networks. The audit particularly did this by examining a 

truncated question divorced from the roots surrounding privacy and became merely a 

symbolic gesture to assuage public concerns about the lack of privacy. 

This leads us to conclude that once again history must be brought back into the 

picture. It raises some potentially interesting questions with respect to attempts to deal 

with privacy concerns on the Internet for example, if privacy concerns predate the 

Internet and had been redefined before the Internet appeared. If, in fact, privacy concerns 

arise from a long period of abuse of privacy by organizations predating the Internet, a 

focus on the Internet as a technological cause of the invasion of privacy is inappropriate. 

This will be raised as a topic of possible future research in Part 5. 

At the end of the day, opening the black box of historical practices has revealed a 

series of unplanned events and scattered influences with punctuated instances of similar 

questions being raised and resistance. I have to conclude from this entire exercise, that it 
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is not so much that 'other interests' have been granted a substance that they do not 

possess as it is that privacy interests have been redefined. If this is the case, it might lead 

to the conclusion that Introna was correct; that the definition and value of privacy needs 

to be revisited and reinstated as an important goal for society. 

However, it appeared to be granting too much to the other side, in advance of its 

having earned it. After completing this research and pausing to reflect I realize that the 

emptiness of the arguments for 'other interests' is not an impediment to their success. 

The problem is the absence of anything on the other side. Therein lies the key 

and the question, why not? Will academic research substantiating privacy in conceptual 

terms rectify this? It might, but my concern is that this may translate the subject into 

other languages that will continue to exclude the public, and it is public resistance that is 

the key since elected officials appear to be supporting other interests. I am concerned 

that if there is disquiet among the public about invasions of privacy, then no other 

terminology should be necessary to address these concerns. This disquiet, if it in fact 

exists, should have a place to appear without translating it to some other plane. 

It is my contention that, upon reflection, this absence of the political has two root 

causes. First, elected representatives have become actants in the data user networks. 

Data users have a voice that lobbies elected representatives, through employed 

spokespersons, and elected officials hear their own government departments that are 

active data users. These departments are prime users of data and have their own 
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orientation towards the increased use of data for the 'public interest'. Flaherty issues this 

warning after his experience as Privacy Commissioner of British Columbia. "It is a 

wonder we have any privacy left once governments get through doing what is good for 

each and every one of us. What is good for the government is always thought by those in 

government to be good for the public at large" (Flaherty 1997, p. 173). Thus, the 

orientation of the government is towards the increased use of data. 

The second reason for the lack of consideration for privacy is the isolation of the 

resisting individuals and the lack of knowledge they possess about data users and data 

uses. Individual resisters do not have significant resources to mount a continued 

resistance at this point. Key to their inability to sustain the resistance is the asymmetry of 

knowledge possessed by individuals regarding data users and their activities. Even if 

spokespersons were to be employed, the black boxes arguments and practices of data 

users would have to be addressed. They have become, in Latour's terms, "obligatory 

points of passage" to anyone wishing to challenge or participate in the discussion. 

Yet, this is where I see the greatest potential for opening up other possible 

trajectories. If the obligatory points of passage can be revealed to be less substantial than 

they appear, then the ability of data users to put forward arguments such as "historical 

practices" and "public documents" becomes more difficult. Once the frailty of the 

arguments is exposed alternative conceptions of privacy and its protection can be 

pursued. The value and appreciation of Introna's and other arguments would be less 

easily dismissed. If diminishing the dominance of the rhetoric of "experts" can create 
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space, then voices can emerge and feelings can be expressed and the issue can be 

returned to the agora. I believe that there is value in expressly challenging the constraints 

imposed by others in the form of black boxes and vague arguments in favour of "other 

interests". 

The question arises, is this ambitious enough? My original impression of the 

conclusion of the book, Who Knows: Safeguarding your Privacy in a Networked World, 

was that the conclusion was good, but light (Cavoukian and Tapscott 1995). The 

conclusion was that effective restrictions on data usage would only come about if people 

take the issue into their own hands and force it repeatedly. I have come to the conclusion 

that there is no alternative. In order to enable public participation, the asymmetry of 

knowledge must be addressed and there is a need for advocacy in this area. It is needed 

to reveal the one-sided nature of the act of 'balancing' privacy concerns with "other 

interests" in order to reduce the noise of "other interests". If advocacy can help to reveal 

the reversal of onus as a construction (the onus of justification transferred from data users 

to the public), a product of the public's granting substance where it might not exist, then 

perhaps a space can be made for privacy concerns to appear. Latour calls this granting of 

substance a "pathetic melodrama by installments" with a long history (Latour 1988a, p. 

209). A change in trajectory will not be accomplished overnight, but until the public is in 

a position to act, it is not likely to change at all. The networks of "other interests" do not 

occupy all space, they merely transverse it, occupying key positions. If some of those 

positions can be invalidated through close scrutiny and questioning, then this might 
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weaken the position of spokespersons and their arguments, creating a space for other 

possibilities. 

It would be entirely unLatourian to suggest that events will unfold this way. I can 

make the suggestion and take action but what happens afterwards is not within my 

control. In fact, there is some danger in even embarking on such a journey. I would 

argue that those that resisted the Dutch census in the early 1970s and in West Germany in 

1983 (discussed in Chapter 3), and others who actively agitated in favour of privacy, may 

not have desired the events that followed, the redefinition of privacy into concerns about 

data and the resulting 'privacy' protection legislation. Forcing the issue engaged actants 

and resulted in the translations and redefinition of privacy and we are now dealing with 

the consequences. 

Part 3: Broadening the Discussion 

Generalizing findings from a single site of study to others is perilous as the 

historical content and context may differ, despite the appearance of similarities. These 

micro and therefore macro differences may be different enough to prevent and perhaps to 

prescribe the avoidance of such generalizations. Just as this research was informed by 

the caution that the actants involved should be seen and heard, future research should also 

permit the actants to be seen and heard without the filter of imposed generalizations. 

Certainly the reader is free speculate on extensions of the findings of this research, as I 

will in what follows, but the caution is issued that the rush to generalize should be 

tempered with the realization that much work needs to be done in these other areas to see 
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if they are applicable. Even then, generalizing has to be exercised with extreme care and 

through interpretive sensitivities to cultural and historical differences. In an otherwise 

very persuasive call for the benefits of more historical analysis in MIS research, a 

Weberian 'ideal type' framework of analysis was suggested for the study of IT based 

business histories, based on the cumulative findings of the authors in different settings 

over time (Mason and others 1997a, p. 261-262) (Mason and others 1997b, p. 309). This 

framework presumes the existence of the critical roles of a leader, a maestro and a 

supertech. My concern is that the generalized assumption of the préexistence of these 

roles and the subsequent seeking out of people that filled these roles will pre-determine 

what will be found and how the story will be told. 

With the above cautions and concerns in mind, I offer the following observations 

of certain potential themes and ideas that emerged in this research that may relate to other 

areas where privacy concerns are in conflict with other interests. 

The Absence of the Political 

During the time this research was being conducted there were a number of 

incidences that occurred simultaneously that reinforce the impression of the absence of 

the public in the discussion. 

In the federal privacy commissioner's 1999-2000 annual report to Parliament, he 

discussed the privacy audit started two years earlier on Human Resources Development 

Canada (HRDC) (Privacy Commissioner of Canada 1999-2000, p. 45-48). He was not 
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pleased with what he found or the attitude that he encountered. The privacy 

commissioner had tried "unsuccessfully to persuade HRDC officials to enact legislation 

to control the collection, handling and access to the information" (Herald News Services 

2000). He eventually went to the press and tens of thousands of Canadian wrote 

demanding to see their files. He described the database developed by the HRDC, known 

as the Longitudinal Labour Force File, as 

"An extraordinarily detailed database, which could contain as many as 2,000 
elements on an individual, including education, marital/family status, language, 
citizenship and landed immigrant status, ethnic origin, mobility, disabilities, income 
tax data, employment histories, labour market activities, use of social assistance and 
Employment Insurance" (Privacy Commissioner of Canada 1999-2000, p. 46) 

The Commissioner referred to this file "as something tantamount to a citizen 

profile" (Privacy Commissioner of Canada 1999-2000, p. 48). The HRDC eventually 

made some changes and the privacy commissioner congratulated them for addressing 

some of his concerns, but wrote, 

"It is very difficult for me to accept, for example, on the basis of your review, 
that all of the information contained in the Longitudinal Labour Force File is indeed 
directly relevant and necessary to the HRDC's operating program and policy 
activities" (Privacy Commissioner of Canada 1999-2000, p. 48). 

This incident reminds us of Shils, thirty-five years ago, who commented on the 

"factual hunger of all government bodies" (Shils 1966, p. 298). He attributed this hunger 

to the increased legitimacy of social science research and the growing number of people, 

working within the government that had social science training, who see the gathering of 

information as a legitimation of their existence. He offered the following comment, 
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"From this assembly of facts by various government departments, it is only a 
small step, which some have already proposed, to the collation of all the information 
gathered about each individual into a computer-equivalent dossier. It is all conceived 
with innocent intentions, as if it were both necessary and just that each individual 
member of society should be exhaustively known by the government. They have in 
mind no particular or immediate use for these computer "dossiers". They just think 
that it is a "good idea" to have them - so far have they strayed from respect for 
privacy" (Shils 1966, p. 298). 

The parallels between the HRDC incident above and Shils' comments are 

striking, despite the separation of 35 years and considerable changes in computer 

technology. He effectively foreshadowed the trajectory that is playing out today. The 

incident involving the HRDC is an instance of the 'factual hunger' of government bodies 

and, in a sense, their natural allegiance with corporate data users. The "innocent 

intentions" of the government and corporate groups with vague purposes underlying their 

activities starts from a lack of historical respect and understanding of privacy and leads to 

an increased desire for data use and sharing. 

The gathering of facts becomes an end in itself legitimating the existence of social 

researchers. This is one of those instances where privacy is pushed aside in the face of 

'other interests', where, once again, these other interests do not appear to have to publicly 

justify themselves. The decisions are made below the public radar. 

This lends credence to Rule's argument. "In the case of privacy, as with many 

other issues, the fateful turning point came not in the heat of public debate, but at the 

unnoticed point where key assumptions were taken for granted" (Rule and others 1980, p. 

69-70). Private groups and government behind the scenes of public debate are making 
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these decisions, effectively taking the easy route offered to them through historical 

practices and the legislative acts of other governments. 

A related example of the absence of the political, in Alberta, involves the 

proposed use of Closed Circuit Television cameras (CCTV), by the Calgary Police 

Service, on city streets in Calgary. The organization has floated the idea of placing 

cameras on selected city street comers. The argument put forward is that these cameras 

will prevent crime and people will not get "stabbed" as much on downtown streets. 

According to the newspaper, if the use of these cameras is deemed to have been 

successful, they will be used on other streets (Wilton and Dumont 2001). 

Interestingly, the newspaper's focus on the here and now contributes to the 

problem for its lack of sustained focus. No public hearings or forums will be held to 

debate the relative pros and cons of the use of these cameras. On the basis of the 

supposed success of these cameras in the UK and relatively vague arguments supporting 

the value of these cameras and what might constitute success, it appears that CCTVs will 

be placed on City of Calgary Streets (Anonymous 2001).73 This seems to be occurring in 

spite of research that suggests that the U K experience has been misrepresented (Williams, 

2000). 

There is considerable research to suggest that the use of these cameras in the UK have had little or no 
effect on preventing crime and that there are other agendas at work. Cf. (Williams 2000). 
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There is no forum to challenge this. But, even if there were, considerable costs 

await those that wish to challenge these assertions. The crime prevention argument is a 

black box supporting a broad network that forces anyone against their suggested 

techniques to defend themselves against arguments that they must be in favor of crime. 

This reaffirms the point made by Rule at al, earlier, that the network has introduced 

critical assumptions that are taken for granted, outside of public debate. 

The Influence of Data Users 

The role of the public in this matter is largely circumscribed by the position of 

data users. In the sense that it takes two to dance, both data users and data providers 

enact the provision of data and its subsequent use and, in theory at least, work out a 

meaningful balance between privacy and other interests. In practice, though, it does not 

work this way. It is more that just a question of the asymmetry of knowledge working 

against individuals, which will be described in more detail shortly. It is a matter of 

individuals being excluded altogether. 

A current example of this involves the development of privacy legislation for the 

private sector in the province of Alberta. The recently passed federal legislation put 

some pressure on the provinces to develop their own legislation. Section 26(2)(b) of the 

Canadian federal act, Personal Information Protection and Electronic Documents Act 

(Bill C-6, 1999) states that, "The Governor in Council May, by, order 

26(2) 
(b) if satisfied that legislation of a province is substantially similar to this Part 
applies to an organization, a class of organizations, an activity or class of activities, 
exempt the organization, activity or class of activities from the application 
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of this Part in respect of the collection, use or disclosure of personal information 
that occurs within a province." 

The effect of this section is that, after 3 years, the provinces that have not 

implemented their own legislation will have this act imposed on them. Thus, there is 

pressure on the provinces to institute their own legislation. One interviewee who would 

know was asked if private sector privacy legislation was likely to be developed in 

Alberta. The response was that there was "a committee working on it now". Alberta has 

hired a consultant to meet with a number of business people to discuss their opinions. 

In this case, the data users are the first ones being consulted with and are, as a 

consequence, being given the opportunity to shape any debate that might result. This is 

reminiscent of the example in the research where Alberta Registries and PWC had data 

users construct scenarios that were then presented to focus groups, said to be 

representative of the public. In both of these cases the public is absent from the initial 

process and, when they are invited into the process, are constrained by the framework of 

the discussion, which was created by data users. As one interviewee suggested, "You've 

got to be involved in the front end of the process to shape the debate." Individuals, those 

providing data, are excluded from the critical initial steps. 

Lest this example be thought of as something unique to Alberta, a similar 

observation was made on the development of privacy legislation for the private sector in 

Australia. Mr. Roger Clark, a world-renowned privacy advocate commented, 
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"During the meetings of the "Core Consultative Group", the government 
made it clear that it would do whatever it wanted to, irrespective of the outcomes of 
that round of discussions. It appears that it has subsequently listened to, and 
incorporated, the requests of corporations and industry associations, but it has not 
involved the representatives of the public interest in those processes. The current 
round of comments has been referred to by the Government as 'consultation', but the 
Attorney-General's letter of invitation included the statement that "Government 
policy is settled in respect of the Bill""(Clarke 2000, p. 5). 

Another example of the influence of data users is the opt-out standard that 

industry and others have adopted and has become the default option in place, with respect 

to the use of personal information. The opt-out standard is one where individuals are 

assumed to have consented to the use of the information that they provide, unless they 

indicate otherwise. As a result, an individual must actively take steps to opt out. This is 

and has been the case with respect to the MVR. If individuals want to suppress personal 

information within the M V R they apparently can if they go to extraordinary efforts to 

become aware of the option and exercise it. As was observed in Chapter 2 during the 

FOIP Review Committee hearings, opting out, in the case of the MVR, means having to 

convince those responsible for the MVR that you are a special case. The only other 

option is to get a post office box, which is an avoidance option. Either way, the cost and 

onus is entirely with the individual. Data users have made critical assumptions about the 

onus for effort, in the case of the MVR and in the more general case. 
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If you want to opt-out of the use by Telus'7 4 of your name, address and telephone 

number for their own marketing purposes and for the sale of telephone directory 

information, you must separately locate and dial a toll free number. After explaining 

what your options are Telus' privacy brochure closes with, "If you have any questions 

about our privacy practices please call us at 1-800-567-000. Otherwise we will assume 

that we have your consent to collect, use and continue to disclose your personal 

information for the purposes identified above."75 The same is true for the Toronto 

Dominion - Canada Trust bank in Canada. Both of these organizations are federally 

regulated and are subject to Bil l C-6 discussed earlier. They are required to seek your 

permission to use your personal information for purposes not directly related to the 

purpose it was originally provided. However, both organizations have been less than 

straightforward about presenting the option. In the first instance knowledge of the option 

came from the Telus web page. In the second case a brochure was mailed that described 

the option without indicating how it could be exercised. The presentation of the opting-

out option appears to be a continuation of a practice that existed in 1997. In 1997 

customers of the Toronto Dominion Bank received a pamphlet that stated that, "For your 

convenience, if we do not hear from you by October 31, 1997, we will proceed with 

sharing your information within the TD Group and may contact you with offers of 

Telus is the local telephone service provider in Alberta and British Columbia. 
7 5 The privacy brochure was accessed last on November 7, 2001 from the web site address: 
http://about.telus.com/legla/privacy/brochure.html 

http://about.telus.com/legla/privacy/brochure.html
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products or services we believe will be of interest to you" (Lawton 1997). The only way 

of preventing being opted in was to make a phone call. "To review your privacy options 

under the TD Privacy Code, simply visit any TD branch or call toll-free: 1-866-567-

8888."76 

In 1995, cable television companies in Canada attempted to institute a negative 

billing option with the introduction of new specialty channels. The original plan was to 

charge people for the new channels unless they wrote or telephoned their cable company 

to indicate that they did not want the new channels. Public reaction forced the 

cancellation of the plan (Lawton 1997) (McMurdy 1997). DoubleClick, one of the 

largest Internet banner advertising companies, was similarly forced to retreat from its 

plan to automatically opt individuals into a scheme that it had devised to merge 

anonymous data collected from web surfers to personal information possessed by a 

company it had recently purchased known as Abacus. Public reaction forced 

DoubleClick to revise its plans (Brick 1999) (Centre for Democracy & Technology 2000) 

(DoubleClick 2000), (Rodger 2000) (Tedeschi 2000). Both of these events indicate the 

potential of advocacy to alter trajectories. 

Opting-out requires first discovering that one has or will be been opted-in and 

what one has been enrolled in. Once automatically logged into such a data sharing 

This document known as the TD Bank Financial Group's Privacy Code was last accessed on November 
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arrangement the results of data sharing can be dangerous. For example, a judge I know 

rendered a decision and she expressed concern about the possible reaction of one of the 

parties. Since she was not listed in the telephone directory she felt that it would be 

difficult for this individual to easily locate her place of residence. Yet, her name, address 

telephone number and even a map of her neighborhood were easily discovered through 

Netscape's People Finder. Getting this information only required typing in the woman's 

last name, city and country. 

Following this up, it appears that Netscape acquires this information from a 

company called Acxiom Corporation, based in Arkansas, in the southern United States. 

In an attempt to discover the source of the information that Acxiom provides to Netscape, 

a Consumer Advocate with Acxiom provided the following in an email. 

"Acxiom recognizes that consumers have the right to control the 
dissemination of information about themselves and is happy to remove any 
consumers information from our marketing data products. This process is known as 
opt-out. The Acxiom opt-out is a two-step process. Upon contact from the consumer 
our Fair Information Practices Team sends the consumer the Acxiom opt-out package 
which includes our opt-out form. After we have received the completed, signed form, 
that consumers information, provided on the form, is added to Acxiom's opt-out base 
and will remove that consumers information from all future marketing data product 
builds" (email from Acxiom Customer Advocate, July 16, 2001). 

The default opt-out option exists, but Acxiom is not a company that individuals 

would normally have contact with or know about. Notwithstanding Acxiom's apparent 

7, 2001 from the web site address: http://www.td.com/privacy/index.html 

http://www.td.com/privacy/index.html
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delight in offering the ability to opt out, this woman did not know she had been opted in. 

Before this incident, she felt somewhat safe, as she was not listed in the telephone 

directory. What other available databases might contain this information? How many 

are supplied by Acxiom? Who is supplying this information and whom else are they 

supplying it to, other than Acxiom? Someone, somewhere along the line, opted this 

person into a system that she did not know about and placed her and her family in 

potential jeopardy. This scenario has been seen before in this research. Polk and 

Wiggins existed similarly out of the public eye, as do most of the 'account holders' that 

have access to the M V R and who possess and use data without the knowledge of the 

individuals who provided it. Credit bureaux are very similar. 

There is an argument that we enjoy more privacy in urban settings today than ever 

existed in rural settings. But, there is an essential difference between small town life 

where everyone knows everyone else and privacy that is lost to unknown others. In small 

towns the relationships are reciprocal. I may be known, but I know who knows me. Also, 

if I hear about another person, I am able to assess that information based on who shared it 

with me and my knowledge of the person being talked about. What is different is that 

information is being shared by unknown others among unknown others who act upon this 

information it without my knowledge or control. Some might argue that the case 

presented above, with the quasi-judge, is unusual because of the nature of the woman's 

position. However, stories of data misuse are quite common among all groups. Perhaps it 

is necessary to gather and publish similar stories in order to make the issue more 
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personal. This is a suggested future research topic in Part 5 of this chapter. 

Data users make critical assumptions that constrain individuals. A black box that 

is in need of serious research is the substance of the argument put forward by data users 

that the automatic opt-in is a better option than waiting for people to opt-in. From the 

above example I certainly would argue that it is not in the best interests of individuals. 

But, it is not even clear that data users have established that this option is really in their 

own best interests, in spite of their dogged defense of this default. They claim that it is, 

but I have not seen any research supporting that claim. 

The Asymmetry of Knowledge 

Related to the above is the asymmetrical position of data users and individuals 

with respect to who is capturing and using their personal information. Others approach 

individuals, without the requirement that these others identify themselves and the source 

of the data that they possess and have used. One commentator refers to this as 

unidirectional boundary permeability. 

"The permeability is unidirectional; equivalent information regarding the 
seller's stocking, pricing patterns does not pass across this boundary in the opposite 
direction. In the context of economics this represents a significant imbalance in the 
knowledge of the two parties involved in the transaction" (Shapiro 1998, p. 283). 

The above underscores the point made earlier about rural life. There may be less 

privacy in rural settings, but information flows in multiple directions. This is not the case 

with data users and the public; in fact it seems quite the opposite. Data users seem to 

enjoy an asymmetry in knowledge about their subjects and about data sharing practices. 
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This asymmetry of knowledge was exemplified in a number of the episodes in 

this case study, where individuals were easily dismissed and isolated by their inability to 

prove beyond a doubt that data was being shared. Without knowing who was using what 

data, individuals could not react. There are numerous such examples, outside of this 

specific case study. 

For example, when one receives an offer in the mail to apply for a credit card, that 

offer is most likely processed by a credit bureau. The credit card company approaches a 

credit bureau and asks that a particular offer be mailed, for the credit card company, to 

individuals who meet certain characteristics as can be discerned by data maintained by 

the credit bureau. The credit-card company never knows whom the offer is mailed to, 

unless the recipient of the mailing responds to it. While the credit bureaus do not reveal 

the information they possess to other data users, they do use it without identifying 

themselves as the supplier of that information. The credit bureau's name does not appear 

anywhere in the mailing. This is very similar to the situation with Polk. Polk handled the 

mailings for its clients; the clients were not given the lists. It is not clear how to prevent 

credit bureaus from using personal information for marketing purposes. I made one 

attempt with a bank. 

Since financial institutions regularly update the files of credit bureaus with details 

of their customers' accounts and bill paying history, it seemed logical to try and suppress 

the subsequent use of this information at the level of the bank. The thinking was that, 

since the bank collects and releases this information to a credit bureau, the bank should 
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be able to place restrictions on its subsequent use. Since I had to phone a 1-800 number 

to exercise my 'privacy rights' I thought I would ask. 

Apparently they cannot. The bank offered the suggestion, that I should approach 

the Direct Marketing Association (DMA). The DMA maintains an opt-out list that its 

members are supposed to refer to before making a mailing. No one at the bank knew, 

though, if credit bureaus were members of the Direct Marketing Association so that the 

invitation to pursue the issue with the D M A had no guarantee of success except to send 

the question and questioner elsewhere. This is an example of the fractured nature of the 

networks using personal information and the isolation of individuals in pursuing 

understanding and action. 

Users of information are currently not required to reveal themselves and this 

serves to keep individuals in the dark, unaware of whom is using what personal 

information and the source of the information used. This leads to the unsettling 

conclusion that, when it comes to the use of personal information, data use and privacy is 

a one-way street, enjoyed by data users. This serves to create and maintain an asymmetry 

of knowledge in favour of data users. 

Who Represents Privacy? 

Data protection or privacy commissioners can only address what their legislation 

permits them to address. Through the legislation and largely unrecognized by the public, 

they are constrained actants. Since most legislation is based on the OECD Guidelines, it 
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is largely restricted to personal data and is often designed to establish minimum 

requirements that must be met to use data. Further, it is fairly easy to bypass the limited 

protections contained in such privacy legislation. 

"At present, for example, a government institution can effectively override the 
protection in the Privacy Act if legislation is passed specifically authorizing it to 
disclose personal information, thus complying with section 8(2)(b) of the act" 
(Privacy Commissioner of Canada 1999-2000, p. 77). 

Due to the nature of privacy protection, being merely one piece of legislation 

among many, these protections are merely social conventions. "They endure only as long 

as the political and social climate in which they arise" (Rule and others 1980. p. 141). 

Care must be taken to recognize that Privacy Commissioners and their staffs may 

care deeply about the issue of privacy and work diligently, in every way that they can, to 

raise the issue and interpret legislation in the broadest possible way. The example of the 

federal privacy commissioner going to the press with respect to the HRDC database is an 

example. Similarly, the Ontario Privacy Commissioner prepared a special report for the 

Legislative Assembly of Ontario to draw attention to the difficulties encountered by the 

commissioner's office in trying to investigate the disclosure of personal financial 

information (Cavoukian 2000). In spite of these instances of laudable efforts and perhaps 

many other instances behind the scenes, these actants are seriously restricted by their 

governing legislation. However, by their title, there is a danger that the public will think 

that privacy commissioners are looking after privacy. Flaherty captures it this way, 

"There are accompanying risks in creating data protection agencies. The most 
basic is that they will fail. They may simply become agents for legitimating 
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information-collecting activities and new information technology, because of the 
problems of regulation and enforcement. The existence of data protection can have 
the effect of bestowing a seal of approval on any mass surveillance system, which is a 
further reason to resist pro forma implementation" (Flaherty 1989, p. 384). 

There is a risk that privacy legislation and actants who fill related roles will be 

seen as the final level of appeal, to both data users and individuals, on matters relating to 

privacy. Data users will see it has a hurdle to pass to legitimate what they want to do. 

Government departments are both users and suppliers of personal data. Flaherty, 

a former Privacy Commissioner of British Columbia, is very skeptical about the ability of 

governments to protect privacy. 

"My efforts to appear balanced to consumers of my research [while privacy 
commissioner] strike me as naive in retrospect: the striking of balance within 
government is so much against the privacy interests of individuals that it is a wonder 
we have any privacy left once governments get through doing what is good for each 
and every one of us. What is good for the government is always thought by those in 
government to be good for the public at large" (Flaherty 1997, p. 173). 

If the privacy commissioner's role is constrained and the government's role is 

ambiguous at best, who is left to defend privacy? 

This question was put specifically to a former privacy commissioner, "Who 

champions privacy?" The former privacy commissioner responded, 

"Well, that is a whale of a good question. In BC there's a group, a kind of 
privacy watchdog group. ... The Civil Liberties groups do across the provinces, 
somewhat. A certain number of academicians, like yourself keep an eye on it. And I 
think the other group becomes the privacy commissioner. And that's difficult." 

There were some other groups that were mentioned later in the interview, but the 

point was raised with this individual that privacy commissioners were restricted by the 
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legislation they were given and that the big push for such legislation has been for access 

to information provisions. The ex-privacy commissioner agreed with that observation 

and suggested that it might take a major disaster to make privacy an issue. 

It really does seem that privacy has very few advocates and those that exist are 

grossly outnumbered and out financed by data users and suppliers. 

Minimums Become the Maximums 

There is a danger that the minimum expectations, as encoded in privacy 

legislation, will become the maximum target for data users. The OECD Guidelines are a 

case in point. That these guidelines were intended as a minimum is stated in the 

Guidelines themselves, copied here from Chapter 3. 

"These Guidelines should be regarded as the minimum standards which are 
capable of being supplemented by additional measures for the protection of privacy 
and individual liberties" (Organisation for Economic Co-Operation and Development 
1981, copyright 1980, p. 10). 

Since that time they have become the basis of most other privacy legislation, but 

this reference to their being "minimum standards" has been lost. An example of the 

minimums becoming the maximums emerged in an exchange of correspondence between 

the federal privacy commissioner and the Human Resources Development Canada 

(HRDC) department of the federal government. At issue, as described earlier, was the 

development of the Longitudinal Labour Force File, which included records of more than 
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33.7 million Canadians (Privacy Commissioner of Canada 1999-2000, p. 46). The 

department argued that it had complied with all legal requirements. 

The commissioner commented, in his annual report, on suggestions offered by the 

HRDC that it respects privacy and that it acted in compliance with privacy legislation. 

"One does not have to be a privacy expert to see that this assertion rests on a 
restrictive and literal interpretation of... the fundamental rights that are at the heart of 
the Privacy Act... I do not find it satisfactory that the federal government's largest 
department defends the creation, maintenance and expansion of dossiers on vast 
numbers of Canadians by saying that it meets minimum legal provisions", stating his 
[the privacy commissioner's] belief that a higher duty is expected of the government 
(Privacy Commissioner of Canada 1999-2000, p.48).7 8 

A former provincial privacy commissioner was asked about the observation that 

minimums become maximums, with specific reference to the federal Privacy 

Commissioner's observations above. He offered the following comment. 

"That happens so often. The minimum becomes the maximum. ... When you 
get bureaucrats wanting to do something or being asked to do something, they go and 
interpret the law. That's what they have to do. Any thought of more protection is 
pretty foreign. Quite often they're being pressured to "How are we going to get 
around this?"" 

This notion of the minimum becoming the maximum can be related back to the 

case study involving the MVR. The request for a privacy audit by Alberta Registries 

was, in part, based on "... ensuring adequate privacy practices are adopted - especially as 

This number is greater than the population of Canada because the data is not purged 
The Privacy Commissioner is citing his own earlier correspondence, within the Annual Report cited here. 
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they relate to the FOIP Act is important to us (Office of the Information and Privacy 

Commissioner and the Auditor General Alberta 1998, p. 3). The FOIP legislation 

became the maximum target for privacy. The fact that it failed to meet the minimal test 

speaks volumes for the scope of the issue. So too does the fact that nothing has been 

done since. 

Function creep 

Function creep refers to the slow escalation of uses made of personal information, 

which may involve collecting more information than is necessary for the purpose at hand 

or using existing data for other purposes than was originally intended. In other words, 

the gradual loss of a sense of restriction on the part of data users that personal 

information exchanged for a specific purpose, such as providing and acquiring a service, 

is provided with the expectation that it was necessary and will be restricted to that 

purpose. 

A certain minimum amount of information is necessary in order to open and use a 

bank account, acquire telephone services, acquire a driver's license or register a motor 

vehicle. In the case of acquiring telephone service, information is required to enable 

billing for the service such as name, address and other information related to the form of 

payment. A related service would be the inclusion of the name and telephone number of 

the subscriber in the telephone directory. 

Function creep is the use of this information for other purposes. This might 
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include the sale of directory information to others, the use of this information to sell other 

products either by the service provider's organization or by other organizations selected 

by the service provider. Other function creeps might be the combination of this 

information with other information, such as catalogue purchase records or other data not 

associated with the original transaction. 

It could be argued that function creep stems from a lack of restrictions on the 

subsequent use of this data. That argument is incorrect in light of the observations on the 

minimum regulations becoming the maximum targets. There, the argument was made 

that the risk of codifying rules regarding the use of personal information, results in the 

minimum expectations becoming the maximum consideration. The thinking becomes, "If 

the rules are not violated then the proposed actions are legitimate." This is Flaherty's 

concern that data protection offices may "become agents for legitimating information 

collection activities and new information technology" (Flaherty 1989, p. 384). 

Legitimacy, then, is not a status specifically earned except that the proposed 

actions are not defined as illegitimate, due to the established rules not being violated. 

Thus, rules do not prevent function creep and they may actually serve to enable it. Where 

no rules exist, the uncertainty and opportunity that occurs in the backrooms of data user 

organizations foster function creep. The incremental nature of each creep and the lack of 

visibility of the actions being taken serve to keep each creep below the public radar. 

In a rather provocative exploratory study on privacy attitudes and practices within 
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a number of organizations, including banks, this tendency towards function creep was 

made explicit. It also revealed the uncertainty of data users. The following comment 

demonstrates the attitude of one data user in the banking industry. 

"Let's face it, you can't tell in this industry what you should and should not do 
with this [information]. What seems right today will seem wrong next week. I am 
not about to take this company out on a limb by limiting the ways that my people can 
be creative in their jobs, and that includes what some might call "creative uses of 
personal data." When others tell me what is "ethical", I will be ethical. Until then I 
will make money" (Smith 1993, p. 107, p. 112). 

Both banking institutions in the study were increasing the amount of information 

that they were collecting from individuals, by expanding the application forms used to 

open an account (Smith 1993, p. 113). These expanded forms would ask for more 

information from the applicant than had been previously requested, not because of 

changes in the service but rather a desire for more information. Function creep exists 

here in the collection process and, with more personal information to work with, will 

likely lead to the development of new ways to use it. 

Lest this comment be thought of as reflecting only a current problem, it is worth 

noting the expression of uncertainty documented, in 1970, in the Invasion of Privacy 

report, prepared by a Special Select Committee of the Alberta Legislature. 

"It was disturbing to be confronted by potential data bank operators seeking 
guidance as to the point at which their compilations should cease" (Simpson and 
others 1970, p. 43). 

Thirty-one years ago, data users were uncertain about the limits that should exist. 

Yet even then, the tendency was to increase the amount of information collected. There 
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was an insightful exchange between committee members and a witness that appeared on 

behalf of credit bureaux. 

"Question: If an individual requests to see his file, do you place it before him? 

Answer: No, we would ask him what he would expect to see in his file. 

Question: You are then endeavouring, in fact, to add to the information 
already contained in his file? 

Answer: Yes, that is correct" (Simpson and others 1970, p. 50). 

The above event, that took place thirty-one years, reflects one of my concerns 

about the right to see what information data users have about individuals, subject to the 

data user being subject to FOIP legislation. The very act of checking provides data users 

with the opportunity to collect more information and updates their files. My concern is 

that we are being co-opted into the process of maintaining our own files. The ability to 

know the information that organizations may possess about us may lead to the shifting of 

the onus for the accuracy of that information. This possibility bypasses the question of 

whether the information should exist or not and would move onto a question of how to 

keep it accurate and current. 

Is the situation better when there are rules, or when there are no rules? The 

advantage of rules lies in potentially bringing practices out of the backroom, so that they 

can be seen. At least this creates the possibility to reduce the asymmetry of knowledge 

about these issues and practices in the public forum. But the rules themselves, influenced 

as they are by data users, may not actually produce this result and will create a false sense 
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of action protecting privacy when the consequence is the exact opposite. 

Conclusion of Part 3 

As aspects of the previous reflections have highlighted, the practice of balance in 

weighing the privacy of individuals against data-sharing purposes is problematic as the 

scales are so heavily weighted in the latter's interests. This is due to the absence of 

public dialogue, the significant influence of data users, the asymmetry of knowledge in 

favour of data users, the limited representation of privacy interests, the tendency for rules 

to become minimum targets and function creep. Given this, there is little reason to 

expect that balance, in any meaningful sense of the word, is attainable. 

Data users may express an appreciation for the value of privacy, but as several 

privacy commissioners in Canada commented, there is a contradiction between this 

expressed appreciation and the actions of the very same people. Elected officials might 

be expected to represent privacy interests as representatives of the people whose privacy 

is at stake, but that has not happened. The government generally falls into the same 

category as the above-mentioned data users and both have significant if not exclusive 

access to the ears of the elected representatives. 

Privacy commissioners might be expected to act in favour of privacy. But they 

are handicapped by the legislation that creates their role, largely developed by 

governments and other data users. That leaves individuals. 

But, the constrained role and the lack of knowledge possessed by the public 
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seriously handicaps individuals' resistance. In the case of the MVR subsequent to the 

audit, the development and presentation of scenarios developed by data users seriously 

restricted the ability to participate. Similarly, the development of privacy legislation for 

the private sector in Alberta appears to be following a similar path. By the time 

individuals are invited into the process, its shape and scope has already been predefined 

to produce parameters around what is discussed, in favour of data users. An asymmetry 

of knowledge in favour of data users over individuals with respect to who is using 

personal information and where they get it from only exacerbates their powerlessness. 

Further compounding the ability of individuals to meaningfully shape the debate 

is a matter of resources. In reviewing the submissions to the two FOIP related 

committees, the one that led to the development of the legislation and the FOIP Review 

Committee hearings more recently, the disparity of resources available to different groups 

is striking. In one group there are paid representatives of data users, both private and 

public, and in the other group there are unpaid and self-funded advocacy groups and 

individuals. The result is a serious imbalance. Data users have at their disposal 

considerable resources that help support their lobbying efforts and presentations. 

Individuals have no such resources. 

On the surface this discussion has presented a pessimistic outlook for the 

possibility of change, of it being otherwise. Yet, there is a possibility that the imbalance 

is unsustainable. If this is brought to light, it creates the possibility, from an activist's 

perspective, that it will be easier to challenge the arguments and that they may be 
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challenged more often. It also may be that the repeated success of other arguments may 

lead to their own downfall. Since all actions have consequences, the continued success of 

other interests may lead to people "voting with their feet", to avoid possible data 

collectors and users. This could be what is happening now with electronic commerce, 

explaining it's slower than expected growth due to privacy concerns. This creates 

possible avenues for future research that will be addressed in Part 5 of this chapter. 

Part 4: Qualifications 

The ANT lens, which starts from the premise that reality is constructed and could 

have been otherwise, was useful in tracing the development of this particular construction 

of privacy as being limited to issues concerning data. Fair information practices and the 

OECD principles regarding data have evolved into black boxes. ANT identifies those 

black boxes as actants that must be followed. The simple prescription of following the 

actants guided the research with respect to the OIPC. 

The same was true of the search for substance to the "historical practices" 

argument, with respect to the MVR. Opening this black box revealed history upon 

history, punctuated by breaks. Upon closer inspection these breaks obscured continuity, 

a continuity of tensions and uncertainty. ANT's focus on the actants in action makes 

such breaks opaque. In following the actants, these breaks are not visible. Alternative 

theoretical lenses were possible and a brief discussion on why they were ruled out is 

required. 
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The ANT lens both permits and requires that the researcher start from a position 

of relative naivety with respect to the subject. It is the researcher's obligation and duty to 

allow the subject to emerge on its own nuanced terms and follow it wherever it goes, 

from the local to the distant and back again. A purely interpretative study using a lens 

such as Blumer's symbolic interactionism or Goffrhan's dramaturgy truncates the study 

to its purely local manifestations and ignores the existence of a hard reality that is 

external to the actors studied. 

A more structured lens based on methodologies employed by the physical 

sciences assumes order, structure and predictability that are external to us, based on the 

belief that there are immutable natural laws awaiting our discovery. A strucuralist-

Marxian analysis also assumes the pre-existence of an oppressive ideological structure 

that acts on individuals. Methodologies based on these presuppositions fail to take into 

account the source of that structure and its construction and reconstruction. 

A more interpretive and less structured critical analysis supposes an oppressive 

ideology that works on actors, without their knowledge or their ability to influence it. 

Here too the assumption of the existence of this external force ignores its own 

construction and the continual recreation of that force, thereby diminishing the 

accomplishment of actants in producing or reproducing that reality. This assumption 

imposes a rationale for action on actants that may not guide their actions and also fails to 

explain the emergence of the appearance of such a force. 
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The advantage of the ANT lens lies in explaining the relationship between the 

local and the distant by describing the transition between them as opposed to treating the 

local and distant as distinct entities to be studied and explained separately. 

ANT is not without its critics. Latour himself sees four things wrong with ANT. 

They are the word actor, the word network, the hyphen between actor and network and 

the word theory. He makes these statements in reflecting on how ANT has come to be 

used or understood. The problem with the word actor is the implication that action is 

limited to humans. The word network is problematic for its implied structure where 

networks are seen as more permanent and hardwired than Latour insists he means the 

term. Latour sees the hyphen between the two as recreating the micro-macro duality that 

he is seeking to abolish. Finally, he sees ANT, when viewed as a theory, as seeking to 

replace one form of explanation for another. It is the dogma of officialdom that Latour 

has been fighting against and he has no wish to replace it with another. In making these 

criticisms, Latour is re-emphasizing what he has been stressing all along but he feels has 

been misunderstood; that is that there are no divides (human-non-human, micro-macro), 

all action is local, and that understandings come from within and should not be imposed 

from without, which is what theory does. For Latour, ANT is not a theory but a way to 

be faithful to the insights of ethnomethodology (Latour 1999b, p. 19). 

One of the obvious criticisms of ANT is its central focus on action that has the 

consequence of focusing on those privileged enough to act or cause others to act. This is 

true insofar as the credo of "following the actants" will lead to the following of those able 
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to act and, consequently, not following those who are subsequently marginalized. This is 

a devastating critique leading to the possible conclusion that ANT is a tool of the 

oppressors and privileged (Winner 1993, p. 374). The criticism of a lack of moral stance 

implied in ANT fails to recognize that ANT studies shed light on how it is that the 

privileged position becomes privileged. It is through understanding this accomplishment 

that the privilege can be challenged. "Refusing to explain the closure of a controversy by 

its consequences does not mean that we are indifferent to the possibility of judgment, but 

only that we refuse to accept judgments that transcend the situation" (Latour 1991, p. 

130). ANT speaks to how research should be conducted, not what should be done with 

the findings. That is up to the researcher. 

Within the field of MIS studies, Walsham mentions this criticism as well as others 

in assessing the usefulness of ANT for IS research. Specifically, he adds his perception 

of problems with the limited analysis of social structures, the suggested symmetry 

between humans and non-humans as well as the problem of producing article-sized 

summaries of findings, using this perspective (Walsham, 1997, p. 472-478). 

The issue of symmetry between humans and non-humans is one of degree, once it 

is accepted that non-humans play a role in the construction of society. It becomes an 

issue that must be wrestled with by the researcher. But, Walsham advocates combining 

"the methodological approach and conceptual ideas of actor-network theory with the 

insights and analyses drawn from theories of social structure [such as Giddens' 

structuration theory]" (Walsham 1997, p. 473). While he accurately argues that ANT 
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recognizes that others translate ideas in using them in action, he is too casual in making 

the recommendation that ANT be so translated. Yes, ideas get translated, but as 

researchers and theorists we must reflect upon and acknowledge the consequence of what 

we advocate. By combining theories, one is applying shortcuts to the hard work of 

understanding and describing actions taken by actants. Such a hybrid approach silences 

actants by imposing rationales for their actions and thereby defeats the purported goal of 

developing an understanding of those rationales. 

Walsham makes this suggestion based on his reading of a problem that Latour has 

identified, which is seeking some way of addressing the problem of dissolving everything 

into fragments of diverse networks. He believes that some supplement is needed to 

explain stable features among diverse networks (Latour, 1996, p. 304). Latour argues, 

though, that this supplement "cannot of course be a return either to essences or to 

structures, nor can it be a specification of the types of associations in which entities are 

entangled, since, by definition, the number of types will be as large as the multiplicity of 

associations" (Latour, 1996, p. 304). Walsham argues for the validity of such 

specifications through the imposition of other social theories and, in the process, leave 

unclear what was found in their study and what was imposed on it through the appeal to 

stereotypes and dominant structures as evidenced in an article in the application of GISs 

in India (Walsham and Sahay, 1999). 

With respect Walsham's final criticism, the ability to publish journal-sized 

articles derived from ANT analysis, it is my feeling that the rash to shortcuts in order to 
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publish articles may circumvent ANT's strengths and that we still have a lot to learn 

before we try and impose reductionist strategies. While book publishing is not 

recognized or rewarded within the IS field, as Walsham observes, that should be 

questioned rather than altering the theory to make articles possible. Perhaps that is naive 

view, but I believe that we should explore what the ANT lens can offer IS research and 

refrain from imposing restrictions on it before the process of discovery is seriously 

embarked upon. Walsham's proposed solutions may solve the publishing problem but, 

in the process, creates a hybrid of lenses that obscures the insights offered by the ANT 

lens, without acknowledging that this has occurred. 

There are further practical difficulties in using this perspective, as encountered in 

this research that require discussion. The first is establishing time and contextual 

boundaries. Where does one draw boundaries? How can a study be contained in the face 

of a potentially endless web of networks? There is no easy solution to this. In the case of 

data protection and privacy legislation the OECD Guidelines were consistently cited by 

many jurisdictions that had created such legislation. These Guidelines were actants 

causing others to act. But this origin ignores the OECD itself, taking it as a given. 

Where did the OECD come from? Why did it take on the project? Was the outcome, the 

Guidelines, a deliberate intent of earlier actions? A boundary had to be established or 

this research would have spun out endlessly in that particular direction. 

The same is true for seeking any kind of absolute origin to the release of MVR 

information. When did this release actually start? Who, if anyone, authorized it? Was 
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the release of this information the continuation of something else or something new? 

Again, a boundary had to be drawn or the research could have spun out endlessly. The 

need to draw boundaries is not necessarily unique to this line of research. Al l research 

has boundaries. What makes it particularly difficult with ANT is that it eschews 

boundaries/divides, yet any research employing this perspective must, in practice, impose 

them somewhere. 

Nonetheless, ANT does encourage and require that the subject of inquiry be 

embraced on its own terms as it develops, rather than on externally imposed terms. Is it 

entirely possible? No, the researcher is always present. What it does mean is that as 

much as possible the study is conducted from the documents and with the actants that 

created the events, without imposing structures on them. Such structures impede 

understanding since they are shortcuts employed by the researcher that may have no 

bearing to the work or intentions of the actants themselves. Structures in this sense mean 

imposed meanings or external explanations to account for the actions of actants. These 

are sense-makings that are added after the event that, could describe the result but, do not 

describe the act of accomplishment. 

This injection of external explanations, this imposition, changes the subject of 

study into a collage of motivations, the actants and the researcher's. This occurred in the 

Walsham and Sahay study of the use of geographic information systems in India. The 

authors claimed to be using ANT but they imported various social stereotypes such as 

culture and religion as shortcuts to explain what they observed. The identity, role, 
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actions and understanding of actants in producing the observed consequences were 

unclear as a result of these impositions (Walsham and Sahay 1999). 

Perhaps the most startling observation of the value of this perspective was briefly 

mentioned in Chapter 4. An interviewee very knowledgeable about Polk described, 

without prompting, the process of maintaining the network in mentioning that each time a 

new critical actant emerged in a province, that actant received a visit from someone from 

Polk. The network was not self-supporting, it had to be actively created and maintained. 

It also emphasized the way in which a network transverses space and time by occupying 

critical positions within it. Al l positions do not have to be occupied by data users. Just 

key positions that maintain the network 

The second practical qualification I would offer about ANT is the length of time 

needed to gather the 'data' and sift through it. Implicated in this qualification is that 

ANT requires the existence of an immense wealth of archival data, in order to be able to 

describe the subject. Research using this perspective generates endless trails potentially 

to be followed and many must be followed, perhaps some will be discarded as being 

outside of the research boundaries. This long process is not conducive to the generation 

of quick publications in the 'publish or perish' world of research institutions. On the 

other hand, once such data is gathered, it may provide a number of opportunities for 

writing. At the very least, research undertaken with the ANT perspective will generate a 

wealth of possibilities for future research, some of which had to be discarded or not 

pursued at the time they were encountered. 
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The real strength of ANT lies in its ability to cut across artificial divides or breaks 

that obscure an understanding of the lived world. These breaks truncate ideas and actions 

and obscure influences that transcend bounded space and time. Truncated in this fashion, 

the subject of research is extracted from the world in which it lives. It becomes an 

abstract of something else. 

Part 5 Future Research 

This chapter closes with a discussion of possible future research in the area of 

privacy and management and MIS. 

Privacy Research 

With respect to privacy, further research on the black boxes of 'other interests' in 

other situations would be useful. My own impression is that the onus for substantiation 

has, somehow, been reversed. Those who offered the 'historical practices' argument 

have been shown to have little historical substance behind their claim. In fact, the lack of 

transparency about historical practices is what motivated this research, 

Examples of other black boxes include 'costs'. Essentially the argument in these 

cases is that the cost of addressing privacy concerns would be too high. This is a 

formidable argument. This has the effect of putting those that would argue in favour of 

privacy rights in the position of having to justify making everyone pay more. One 

commentator observed that, 



357 

"Every element of privacy protection is interpreted and promoted as a direct 
cost to the consumer. The cost factor is a powerful weapon because it implies that a 
few "fundamentalists" will force a rise in the production cost of an item or service" 
(Davies 1997, p. 161). 

To accept the cost argument, those concerned about privacy must then argue that 

the benefits outweigh the costs. This is an extremely difficult position to be in, especially 

without significant resources. But it, like so many other instances of arguments against 

privacy concerns, is granted a substance it might not actually possess. Who says it will 

cost more? Based on what information? What assumptions are built into those 

estimates? Do the cost estimates include the possibility that things could change? 

One of the most egregious examples of use of the cost argument was a report 

prepared recently for the Direct Marketing Association and presented to the Congress of 

the United States (Turner 2001). The report concluded that restricting the use of personal 

data "would impose a $1 billion "information tax" on catalog and Internet apparel 

consumers" (Turner 2001, p. 7). This is a staggering number as are the assumptions built 

into the study that produced it. This is an area that warrants attention. 

A related argument used against privacy interests is increased efficiency. Arguing 

against efficiency places the privacy advocate in a position of defending waste and 

inefficiencies. Those concerned about privacy, if they challenged the substance of those 

claims, would be forced into a position of showing that privacy has a value greater than 

that of claimed efficiencies. Again, though, the questions have to be asked. What does 

efficiency mean? How is that determined? For whom is this action supposed to be more 
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efficient? What assumptions underlie that argument? 

Another black box is the law enforcement argument. Surveillance techniques are 

seen as a way of combating crime. Accepting this premise, that crime will be actually 

reduced by the proposed surveillance measures, puts advocates for privacy on the side of 

criminals, which is another very difficult position to defend. The assumed value of the 

law enforcement argument forces the acceptance of this position. But, does the law 

enforcement argument possess the substance that it is claiming? Will crime be reduced? 

Will criminals be caught? Will innocent bystanders be arrested? What studies or 

research supports this idea? If instituted, what will be the criteria used to determine the 

success or failure of the project? 

The above observations suggest that a consideration of the languages employed 

by data users would be a very useful avenue to pursue. This can be discovered in 

publications or public submissions, for example submission to public hearings on privacy 

related legislation. It would be interesting and useful to see how the issue is framed and 

constructed. For example, oftentimes it seems that the word 'consumer' is used 

exclusively as the name for the subject of the data. It is my general observation that 

others slip into this language very easily, if unintentionally. Yet, in most facets of our 

lives, in the many varied roles that we play, we are not actually buying anything nor are 

we so inclined. The use of language would be interesting and useful to observe and with 

most provinces likely to be introducing privacy legislation for the private sector, there 

will potentially be a wealth of data generated. Another instance of the use of language is 
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in the study prepared for the Direct Marketing Association, mentioned earlier, that refers 

to costs associated with privacy as an 'information tax'. This is an emotive choice of 

terms. 

Another area of potential research is on how individuals feel about their 

abstracted and reconstituted selves. Captured binary data is stark and data users must add 

meaning or understanding to that data when they use it (Introna 1997, p. 264). It would 

be interesting to solicit and compile the experiences of people who have been forced to 

wrestle with and confront this 'other' self that others have constructed. Certainly we 

have all experienced the frustration of answering the telephone at home, usually at 

dinnertime, only to find that someone wants to sell us something or wants us to 

participate in their survey. It is true with the mail as well. Most of what comes in the 

front door as mail goes out the back door as recycling. This is not to be minimized. 

These are instances that we are all forced to confront. There are also risks that people are 

forced to face based on the interpretation of collected data caused by incomplete or 

erroneous data (Packard 1964) (Rothfeder 1992). Perhaps it is necessary to gather and 

document Canadian stories resulting from the use and misuse of data, in order to force the 

issue back to the political. 

Management and MIS Research 

The fields of management, IS and public policy would benefit from research in 

the area of e-commerce, particularly as it relates to the Internet. The Internet has not yet 

become the economic boom that many had hoped it would be. Expectations of massive 
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on-line consumer shopping and the purchases of on-line services have been disappointed. 

Privacy concerns have been identified as a major reason why this has not 

happened. There is a lack of trust on the part of individuals with respect to who is doing 

what with personal information. Proposed solutions to this 'problem' include the 

placement of privacy statements on web sites and the use of 'web seals' to imply that 

privacy is respected and protected at sites that display such seals. The idea is that, with 

these features on a web site, individuals will decide that they can 'trust' the web site and 

engage with it. The question asked here is, is the problem unique to the Internet or are 

we suffering from a loss of history? Or, is the 'problem' of an absence of trust on the 

Internet a more recent manifestation of a growing lack of trust on the part of individuals, 

that has origins elsewhere? Is the Internet merely a distracting marker that is hiding the 

underlying tensions that have existed for a long time? Have we lost an understanding of 

what trust is and therefore are looking in the wrong place for solutions? (Nissenbaum 

1999). It is conceivable that suspicion and distrust on the part of individuals on the Web, 

is merely a current expression of long developed suspicion of corporate data use. If this 

is true, organizations may have the customers that they deserve and an exclusive focus on 

technical solutions suited to the Internet will not seriously address the problem. The 

Internet may be a false origin. 

Within this suggested line of research there is the possibility that businesses are 

selling themselves short by not questioning their associations very carefully. Data users 

come in many shapes and forms and are roughly aligned, by active efforts or through 
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spokespersons, to appear united in efforts to minimize potential restrictions on the use of 

data. Yet, it seems to me that the possibility exists that many companies or organizations 

are being spoken for without their explicit agreement. This might be an avenue to pursue 

to see if spokespersons might be less supported than they appear to be. Along this line of 

thinking, it might be worthwhile to pursue how individuals within data using 

organizations reconcile their organizational role and perspective with their personal 

perspectives. If individuals have these different perspectives, it would be interesting to 

try and understand how they are juggled. 

There is also the issue of public policy and the development and passage of 

legislation. If, as is suspected, the Internet is not the cause of privacy concerns, then what 

legislative mechanisms, if any, are appropriate to address the root causes? 

The ANT perspective lends itself to the studies of histories. The rise and fall of 

industries or organizations, the rise of business studies, histories of work and working 

conditions, the rise of professions and the evolved role of consultants are all possible 

areas of study. This would apply also to the rise and fall of business trends such as 

business process re-engineering, total quality management, e-commerce. Al l of these 

topics have a history that can be explored and better understood in terms of how they 

were produced and sustained. 

More than typical thoughts that the addition of history might provide interesting 

stories that could be told and preserved, historical analysis should also be conducted to 
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test and challenge our theories and perceptions of the constitution and the substance of 

problems or issues that we are trying to address. Specifically, historical analysis can 

deepen our understanding of the present by understanding the trajectory of events leading 

to it; can challenge assumptions of intentionality of past actions leading to current 

practices; can challenge the assumptions of the novelty or uniqueness of the present 

thereby opening up the possibility of learning from similar events in the past and can 

challenge existing theories that may be supported by relationships based on limited 

variables, serving as a positive check against categorical thinking (Mason 1997b, p. 310-

311). 

In the case of work there is a report in the public archives on the possibility of 

reducing the fifty-six hour workweek to forty-eight hours, written in the 1920s or 1930s. 

The study concluded that reducing the workweek to forty-eight hours was not feasible. 

How was that conclusion arrived at? What influenced and helped to construct the reality 

of the fifty-six hour work? Are there enough documents in the form of submissions to 

this committee available to study how the questions were constructed and how the result 

was accomplished? In the course of this research another potential topic was raised. It 

appears that shortly after the MVR was transferred to the Solicitor General's Department, 

there was a large-scale reorganization of the department with people being asked to write 

their own job descriptions and then having to apply for their own jobs. In many instances 

they did not get them. From the descriptions offered there was a Taylorisme sound to the 

process that would be interesting to investigate. 
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The same lens can be applied to IS/IT studies. Neither systems nor technology 

exist on their own. They exist and are understood by actants in their interactions with 

systems and technology. Thus, systems development, implementation, adoption of 

technology and e-commerce can be studied using ANT with the view that interests and 

understandings are local, that networks are only loose alignments and that influences may 

transcend organizational boundaries. Thus, in studying a particular IT application within 

an organization, such studies would reveal the networks of inter-relationships and 

influences within and around organizations. The context and content specific nature of 

these studies might not be conducive to producing practical answers to specific 

managerial problems, but would reflect a more realistic portrayal of how results are 

produced than ahistorical or acontextual studies that ignore such reality. 

Another possible area of study using ANT includes the field of MIS and its 

trajectory and how it came to be configured that way. A number of studies have looked 

at what the field studies and how these studies are approached (Alavi, Carlson, and 

Brooke 1989) (Orlikowski and Baroudi 1991) (Swanson and Ramiller 1993). What I am 

suggesting is that it might be worth studying how the field came to be constructed in that 

way since the studies cited describe the consequence, not the process of its construction. 

One research area identified in the course of this research was the history of early 

computer programming and application developments. I had the pleasure of meeting two 

key individuals who had been directly involved in the acquisition of the first computer in 

Western Canada and who had developed the first applications. While the topic could not 
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be pursued at the time, it seems to me that recording such experiences might be extremely 

useful. Certain comments were offered in the course of an interview that made me 

wonder just how far we have actually come in the almost forty years that have passed. 

These people were pioneers and their experiences should be recorded and I believe that 

we can learn from them. 

Finally, IS trends could also be studied in terms of the rise and fall of topics that 

gather attention in academic studies or are pushed by consultants. How has this come to 

be? What is/was at work to make certain trends and topics popular? The same questions 

can be asked of the adoption of different technologies, within and across organizations. 

How is it that some are more dominant than others are? The history of DOS and its 

impact on subsequent computer design is one area as is the evolution of cookies. These 

are examples of technological features, non-human actants, deeply embedded in other 

technologies that influence subsequent actions. The rise of the Linux operating system 

and the open-source movement is another area of potential study for its competition with 

dominant operating systems and its non-conventional development in the open-source 

community. 
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