
The laws keep up their credit, not for being just, but because they are laws; it is the 
mystic foundation of their authority. 

Michel de Montaigne 
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** Abstract ** 

The use and effect of international law on the actions of states in an anarchic system 

cannot be adequately explained by either Neorealism or Neoliberalism. A third way -

Social Constructivism - coupled with an altered definition of 'regime' allows for 

international law to be understood as consisting of primary and secondary rules. The 

secondary rules of international law tell states how to create primary substantive rules 

of law. Those secondary rules can be considered to be a non-issue-area specific 

regime of international legal rules. Focusing on the creation of customary 

international law, the development of the Exclusive Economic Zone in the Law of the 

Sea is outlined. The creation of the E E Z highlights states' use of and reliance on 

international law. Through the use of legal rules less powerful states promoted and 

achieved interests that were contrary to those of the major naval and maritime powers 

in the twentieth century. 
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** CHAPTER I - Introduction ** 1 

CHAPTER I - Introduction 

The power politics studied in the discipline of International Relations is 

nowhere more apparent than in the realm of ocean control. The rules governing the 

seas have been constructed by states through their interaction in an anarchic system, 

while states invoke those same rules of international law as governing their behaviour 

on the oceans. It is this circular process of law creation within the Law of the Sea -

the constitution of rules to govern state actions as created by states themselves - that 

this thesis attempts to account for. States generally understand rules of international 

law as obligatory or permissive, yet states are also the authors of those rules. The 

process through which legal rules are constituted, and the explanation of that process, 

are the foci of this thesis. 

The dominant frameworks of International Relations Theory - Neorealism and 

Neoliberalism - do not and cannot fully account for the operation of international law 

in an anarchic state-centric international system. According to Hasenclever, Mayer 

and Rittberger, Neorealists maintain a focus on power to explain outcomes, while 

Neoliberals focus on state interests and the achievement of those interests.1 Both 

Neorealism and Neoliberalism focus on the impact of the anarchic system structure on 

units, drawing conclusions about state interests from the absence of an overarching 

government structure to order state interactions. Neither theory can explain the effect 

legal rules have on state-to-state interactions, nor can they explain the alteration of 

state interests through the application and use of those legal rules. 

The predominant theoretical framework for explaining rule-based cooperation 

is the Neoliberal construct of regime theory. According to the collective definition 

refining Ruggie's initial definition of a regime,2 regimes are defined as sets of 

principles, norms, rules and decision-making procedures guiding the actions of states 

1 See Andreas Hasenclever, Peter Mayer and Volker Rittberger, Theories of International Regimes 
(Cambridge: Cambridge University Press 1997). 
2 Introducing the term in 1975, Ruggie defined regime as "a set of mutual expectations, rules and 
regulations, plans, organizational energies and financial commitments, which have been accepted by a 
group of states." Robert O. Keohane, After Hegemony: Cooperation and Discord in the World Political 
Economy (Princeton: Princeton University Press), 57. 
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within a specific issue-area.3 Within this work, the traditional definition of regime is 

expanded to suggest that a regime of customary international law can exist that is not 

specific to an issue-area, but is a set of rules that states use to make other rules. This 

regime of secondary rules that states can use to make primary legal rules does not 

equate to a meta-regime,4 but rather is grounded in the work of H . L . A . Hart.5 The 

secondary rules of customary international law are contested - their configuration is 

not immutable and states make various claims based on interpretations of those 

secondary rules. However, this does not negate their existence or utility, as states still 

invoke and rely upon the secondary rules of customary international law. Within the 

social context of international relations, states as agents have the ability to affect and 

are affected by the society in which they interact. States use and create rules to guide 

and affect the structure within which they exist. The international system is created by 

rules that are regulative and constitutive of states. The rule of state sovereignty creates 

the horizontal international community, while other rules allow states to be self-

governing. The secondary rules of customary international law allow states to take 

certain actions in an attempt to create new substantive primary rules of law. The use 

of the secondary rules of law requires states to understand that a certain configuration 

of facts and actions constitute a legal rule. 

This process of customary law formation is placed in the context of 

international relations through the use of Social Constructivism. Although Social 

Constructivism is not a theoretical framework as such, in order to be understood, the 

"rationalistic theories of specific institutions have to be contextualized before they are 

empirically useful: that is, they must be put into a prior framework of institutions and 

practices."6 Social Constructivism recognizes the existence of a prior framework that 

3 Stephen D. Krasner, "Structural causes and regime consequences: regimes as intervening variables." 
international Organizations 36:2 (Spring 1982): 186. 

4 Vinod K . Aggarwal differentiates between international regimes and meta-regimes, stating that the 
former consists of a multilateral system of rules and procedures, whereas a meta-regime "encompasses 
the norms and principles underlying the development of issue-specific regimes." Vinod K . Aggarwal, 
"The Unraveling of the Multi-Fiber Arrangement 1981 : A n Examination of International Regime 
Change," International Organization 37:4 (Autumn 1983): 618. 

5 H . L . A . Hart, The Concept of Law (Oxford: Clarendon Press 1961) 
6 Robert O. Keohane, "International Institutions: Two Approaches," in Robert J. Beck, Anthony Clark 
Arend and Robert D. Vander Lugt (eds.) International Rules: Approaches from International Law and 
International Relations, (New York: Oxford University Press 1996), 199. 
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supports state-to-state interactions, affecting and shaping outcomes. The insights 

Neorealism and Neoliberalism can give to international interactions must be 

contextualized and placed within the prior framework of interaction. This prior 

framework acknowledges that agents interact with other agents during the course of 

their existence, and that certain guiding mechanisms and common understanding 

develop from these patterned and unpatterned interactions. 

The case study within this thesis examines the patterned interactions between 

states that allowed the preferences of less powerful maritime states to dominate those 

of the major naval powers, resulting in the creation of the Exclusive Economic Zone 

(EEZ). Based on the theoretical frameworks and assumptions of Neorealism and 

Neoliberalism, neither theory can accurately explain how the EEZ became 

international law prior to the close of the Third United Nations Convention on the 

Law of the Sea (UNCLOS III) in 1982 and the coming into force of the treaty in 1994. 

Drawing on a framework of primary and secondary legal rules, the interactions of 

states that resulted in the creation of the EEZ is explained in a social context. Social 

Constructivism is used to contextualize state-to-state interactions because state acts 

cannot be simply understood as the "product of human calculation and 

bargaining...[as] ultimately...analysis has to come to grips with the structures of 

social interaction that "constitute or empower those agents in the first place"."7 It is 

the circular understanding of structures constituting agents and agents affecting and 

creating structure that can explain how the interests of the less powerful came to 

dominate a particular agenda of the international community. 

The theoretical premise of this thesis is outlined in detail in Chapter II. 

Beginning with a discussion of the system structure and the constitution of the 

international community of states, the maintenance of anarchy as the ordering 

principle of the international system and the state as the basic unit of analysis are 

outlined. System structure is discussed in the Neorealist, Neoliberal, and International 

Law frameworks, each being dismissed in turn as not incorporating the fundamental 

reality that international interactions are social in nature. The circularity of Social 

Constructivism is then outlined, focusing on the importance of a social understanding 

of state interactions in theoretical frameworks. The standard definition of an 

7 Keohane, "International Institutions," 200. 
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international regime by Stephen Krasner is outlined and the utility of this specific 

issue-area framework to explain state behaviour is discussed and dismissed based on 

its narrow application. Broadening the scope of regimes to include the principles, 

norms, rules and decision-making procedures of non-issue-area specific rule sets 

allows regime theory to be applied to the creation of legal rules. Within a socially-

constructed understanding of international relations, legal rules are defined and the 

work of H . L . A . Hart is expanded upon, outlining the secondary rule set that 

constitutes the customary legal regime. 

The rules used to create international law are inherent in the claims made by 

states that a particular legal rule exists. This circularity is outlined within the context 

of customary legal rules in Chapter III. Based on the ideas of Social Constructivism, 

that a configuration of units and structure existed prior to the current point of analysis, 

and that this prior configuration in turn affects the current configuration of units and 

structure, the origins of the international legal system, specifically natural law, are 

outlined. The creation of the International Court of Justice and its interpretation of the 

concept of customary international law is the focus of the remainder of the Chapter. 

The constitutive elements of the secondary rules of customary international law, state 

practice and opinio juris, are outlined, focusing on the impact of the Court on the 

definition of those secondary rules. 

Chapter IV begins the case study of this thesis. Divided into two segments for 

analytical purposes, this Chapter of the thesis outlines the state practice that is 

considered to be the beginning of the creation of the EEZ. Starting with the historical 

origins of the EEZ, found in the power politics of the European continent, the political 

acts that prompted the expansion of coastal state control over offshore areas are 

outlined beginning from 1945. The importance of the state practices discussed in 

Chapter IV is that the majority of states claiming the creation of a new customary 

legal rule, or contributing to the legal rule, were not the most powerful states in the 

international system. Rather, the states in opposition to the interests of the major 

maritime states of the twentieth century were those who pushed the creation of the 

E E Z through the use of customary legal rules. Unilateral state declarations, 

multilateral declarations and conventions, and state positions leading up to the United 
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Nations Conference on the Law of the Sea in 1974 are outlined, and the general status 

of the E E Z is discussed. 

The second part of the case study is outlined in Chapter V , focusing on the 

discussions that occurred in the Seabed Committee prior to the U N C L O S III 

negotiations, and the actual negotiations of the Second Committee during the Caracas 

session in 1974. The convergence of state opinion on the status of the E E Z is 

highlighted within the context of the U N C L O S III negotiations, the promulgation of 

domestic legislation and the judgments of the International Court of Justice. Three 

decisions of the Court reflect and contribute to the primary legal rule of the EEZ, and 

are briefly addressed in this Chapter. The Chapter ends with a discussion of the status 

of this primary legal rule and the use of secondary legal rules by states to claim the 

existence of the EEZ. 

The final Chapter ties the creation of the E E Z to the use of secondary legal 

rules as a regime that can be applied to any issue-area, understanding that the use of 

secondary legal rules by states to create new primary legal rules, such as the EEZ, will 

affect the configuration of acts that are considered appropriate to create customary 

international law. The secondary rules of law-making are not static, and this reality is 

evident throughout the creation of the EEZ. Based on the broad nature of the case 

study, it is difficult to know i f state interests were directly affected by the use of 

customary legal rules during the creation of the EEZ. Some states did change their 

position on the EEZ due to the pressure arising from the acts of the states of Latin 

America and Africa. However, those states that altered their policy could have done 

so not necessarily because they felt a new legal rule existed, but because of the social 

pressure and the political deals struck during the negotiating sessions of U N L C O S III. 

Agreement on the validity of extending coastal state jurisdiction over offshore 

areas does not necessarily equate to an alteration of state interests: the United States 

of America maintained state security as a primary interest throughout the 

development of the EEZ, and although it could not maintain the traditional regime of 

the freedom of the high seas, this does not mean the US did not secure its interests 

through another means. Even so, the regime of the E E Z was considered customary 

international law among states for a period of time prior to the end of the negotiating 

sessions in 1982 and the coming into force of the treaty in 1994. The rules of the E E Z 
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were binding legal rules prior to any agreement among states on the impact such a 

zone would have on the ability of major maritime and naval states to transit ocean 

waters. Although the finalized detailed sections of the treaty allow for the freedom of 

navigation in the E E Z through circular provisions, this freedom of navigation cannot 

be exactly the same as the freedom that existed prior to the creation of the EEZ. By its 

very nature the extension of coastal state jurisdiction, even for limited purposes, 

infringes upon the ability of those promoting the freedom of navigation to transit 

coastal waters. Thus the use of the rules of customary international law beginning in 

1947 by the states of Latin America required more powerful states to maintain their 

interests through other mechanisms, or to alter those interests altogether. 
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CHAPTER II - Theoretical Premise 

This chapter outlines the basic theoretical model that wi l l be used to analyze 

the creation of the customary legal rules of the Exclusive Economic Zone. Beginning 

with mainstream International Relations Theory, the constitution of the international 

system structure as anarchical is identified in the Neorealist and Neoliberal 

frameworks. A n alternative system structure, international law, is suggested and 

dismissed based on the need to ground the constitution of international law in a prior 

context of social agreement of what international law is. The constitutive elements of 

Social Constructivism are then outlined, suggesting that agents and structure are co-

constitutive and neither can be fully understood without reference to the other. 

Anarchy is redefined as a social fact, altering the assumption that state-to-state 

interactions are solely determined by relative power positions. The traditional 

assumption of the Neorealist and Neoliberal frameworks that state preferences are 

exogenously determined is opened up, allowing for a deeper understanding and 

explanation of relations between states. 

The traditional framework of Neoliberal regime theory is then outlined and 

critiqued. Beginning with a framework of principles, norms, rules and decision

making procedures, regime theory focuses on cooperation between states within a 

specific issue-area. The contention of this thesis is that the rules of creating customary 

international law constitute a regime, even though those rules are not issue-area 

specific. International law is a framework of principles, norms, rules and decision

making procedures that indicate to states how to create international legal rules. 

International law is not a meta-regime, but it is a framework created by states and 

affected by the actions of those states during the process of the creation of legal rules. 

The contention that international law is a regime of secondary rules that direct states 

how to create primary substantive rules is further refined in the context of customary 

international law in Chapter Three. 
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A. Structure: How the World Hangs Together 

1. International System Structure 

The basic conceptualization of the system structure constituting international 

relations and the constitutive elements of this structure affect the explanation of how 

and why certain outcomes occur. The driving forces within the international political 

system are constructed from the relationship between structure and units. The 

theoretical frameworks of International Relations deal with the complex and not 

always clearly causal configuration of the interaction between structure and units. The 

two dominant theoretical conceptions in International Relations theory are Neorealism 

and Neoliberalism. Both frameworks explain continuity and change in international 

relations based on the assumption that anarchy is the overarching structure dictating 

and influencing the action of states. Neorealism and Neoliberalism both maintain the 

system as the dominant element within their theoretical structures. Although these two 

frameworks begin with anarchy, they arrive at different conclusions as to the 

probability of cooperation among states. From the basic assumptions of Neorealism, 

outcomes are dominated by the relative power abilities of interacting states; the 

Neoliberal framework suggests that states' drive for absolute gains wil l force 

cooperation among states to achieve such gains efficiently. 

Another framework, countering the traditional Neorealist and Neoliberal 

models, uses a different understanding of international relations. Altering the basic 

assumption that international exchanges are structured by anarchy, some theorists 

account for cooperation between states by assuming international law is the system 

structure and organizational force guiding the actions of states. In this configuration, 

states exist and are sovereign based on a legal rule emanating from international law 

as the system structure. Although this is one way to understand how international law 

affects and shapes the actions of states, this assumption neglects the process by which 

international law is constituted by states as a system structure. Anarchy is a social fact 

and not a direct prescription of behaviour; international law as system structure has 

content and specific rules directing the actions of agents. Accordingly, the social rule 
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that defines state sovereignty and constructs the state necessarily dictates that the 

international system is anarchical. Sovereignty as a rule creates states and because 

states are sovereign they operate in a structure of anarchy, where unintended 

consequences can rule.2 For the purposes of this thesis the basic assumption that 

international relations are constructed within a system of anarchy wil l be maintained. 

However, the way in which states understand anarchy and the interaction between 

system structure and units wil l be socially constructed, rather than based on the 

assumptions of Neorealism and Neoliberalism. 

One similarity among Neorealist, Neoliberal, International Law and Social 

Constructivist configurations of the international system structure is the maintenance 

of the state as the unit level entity. The dominance of the state at the unit level of 

analysis wil l remain a basic presumption within this work. There is a vast literature 

critiquing the rationality of state decisions and the unity of state action, and many 

authors of the post-positivist perspective have criticized the use of the state as a unit 

of analysis.3 It is acknowledged that states can only act through agents, yet theorizing 

based on a state-centric model simply reflects "one set of choices within a broader 

field of possibilities."4 Composed of agents and designed by the actions of those 

agents, the actual operations of states occur through human interaction. In formal 

terms, the agents of the international legal system which operate by rule-guided 

behaviour are always sovereign states, yet "the parties carrying out the actions 

governed by international [rules] are often private entities."5 Agents, who understand 

their roles through rules that explain their position in the domestic state structure, act 

internationally on behalf of the state. However, in order to explain certain aspects of 

international relations, the state cannot be problematized all the way down. If it is, the 

Franz Neumann, The Rule of Law: Political theory and the Legal System in Modern Society (Dover: 
Berg Publishers Ltd., 1986), 3. 
2 Nicholas Onuf, "Constructivism: A User's Manual," in International Relations in a Constructed 
World, eds. Vendulka Kubalkova, Nicholas Onuf and Paul Kowert (London: M . E . Sharpe, 1998), 62. 

3 Stephen Haggard and Beth A . Simmons, "Theories of international regimes," International 
Organization 41:3 (Summer 1987): 492. 
4 Alexander Wendt, Social Theory of International Politics (Cambridge: Cambridge University Press, 
1999), 7. 

5 Oran R. Young, "Regime dynamics: the rise and fall of international regimes" International 
Organization 36:2 (Spring 1982): 277. 
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analysis and explanation then focus on the constitutive elements of the state and not 

on the construction of the state system.6 For the purpose of understanding how the 

secondary rules of customary international law allow states to create primary legal 

rules, the state itself wi l l not be deconstructed and wil l remain as the basic unit 

throughout this analysis. If the analysis indicates that the primary argument explains 

the creation of the Exclusive Economic Zone at the state level, then further 

investigation could problematize the state, analyzing the primary argument at a lower 

intra-unit level. 

2. Neorealism 

The theoretical structure of Neorealism is premised on the seminal work of 

Kenneth Waltz, 7 in which he differentiates between the system and unit levels of 

analysis as examined within the political sector of international relations. Focusing 

primarily on the system structure, Waltz adopted a tripartite approach utilizing three 

dimensions: "the principle according to which units are ordered, the differentiation of 

units and their functions, and the distribution of capabilities."8 Within the Neorealist 

paradigm, "the structure of the international system is defined as the distribution of 

material capabilities under anarchy."9 Based on the lack of a central enforcement 

mechanism for promises,1 0 it is assumed that i f states are threatened they wil l resort to 

pure power politics. The lack of an overarching sovereign defines the orientation of 

politics by "reference to the availability and use of organized violence," 1 1 and thus 

international law does not matter: power and material capabilities do. As a result, it is 

"the distribution of capabilities [that is] the only variable dimension of international 

structure."12 

6 Wendt, Social Theory, 246. 
7 Kenneth N . Waltz, Theory of International Politics (California: Addison-Wesley Publishing 
Company, Inc., 1979) 
8 Wendt, Social Theory, 252. 
9 Ibid, 16. 

1 0 Andreas Hasenclever, Peter Mayer and Volker Rittberger, Theories of International Regimes 
(Cambridge: Cambridge University Press 1997), 115. 

" Nichloas Greenwood Onuf, World of Our Making: Rules and Rule in Social Theory and 
International Relations (Columbia: University of South Carolina Press 1989), 245. 
1 2 Wendt, Social Theory, 252. 
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Based on this material conception of capabilities, within the Neorealist 

framework it is assumed states are sensitive to the gains in power achieved by other 

states. The gain of power by one state alters the position of other states within the 

system structure. It is the Neorealist focus on the relative distribution of power across 

units that results in theoretical analysis centering on the structure of the international 

system rather than the unit level. The dominance of an anarchic system structure does 

not allow Neorealism to explain how international law could affect the actions of 

states - rather, international law is discounted and its effects, i f any, are limited. 

International law cannot influence the interaction between states, as according to 

Waltz's theory of Neorealism the distribution of capabilities across units is not in any 

way connected to the way in which the units interact. Interaction is relegated to a unit-

level phenomenon,13 with no feedback loop or direct connection to the system 

structure. The focus of Neorealism on the system structure removes from analysis any 

enduring or recurring pattern of interactions between states,14 as patterned interactions 

occur at the unit level between states within the system structure.15 The dominance of 

the system structure in the Neorealist framework does not account for the changes 

occurring in international relations that are not based solely on the application of 

power or material capabilities. Although Neorealism can explain some interactions, it 

cannot account for the influence of international law on the actions of states or why 

states invoke the rules of international law throughout their social interactions. 

International law seems to matter to states, but the framework of Neorealism does not 

allow for an inclusion of international law in the calculation of state actions or 

interests. 

A variant of the Neorealist approach that could explain the influence of 

international law on the interactions of states is Structural Realism. Maintaining the 

dominance of Waltz's theory of structure, Structural Realism focuses on the process 

formations that occur at the unit level between states, or agents of states. 1 6 Structural 

Barry Buzan, The Logic of Anarchy, (New York: Columbia University Press, 1993), 34. 
14 Ibid, 34. 
15 Ibid, 35. 
16 Ibid, 50, Process formations as defined by Buzan are the "durable or recurrent patterns in behavior at 
the unit level." Those durable or recurrent patterns are not part of the deep structure of the system, 
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Realism recognizes that the unit and structural levels are in some ways mutually 

constitutive,17 while also maintaining the "Realist axiom that anarchic deep structure 
18 f 

makes power the ultima ratio of international relations." In part the focus of 

Structural Realism is to expand upon Waltz's aggregation of capabilities into power, 

as the separation of elements of power produces a clearer analysis.1 9 Structural 

Realism also identifies separate systemic characteristics of communication and 

transportation capabilities and shared norms and organizations that increase the 

interaction capacity of units within the system.2 0 The separate construction of these 

systemic characteristics is an attempt to account for the "aspects of absolute capability 

that transcend the unit level but which are not structural in the sense of having to do 

with the positional arrangement of the units." 

These aspects of absolute capability are structural in that they affect the ability 

of units to interact, and "they profoundly condition the significance of structure and 

the meaning of the term system itself." 2 2 If structure is understood as more than 

simply the positional arrangements of units but rather as a deep framework that 

constitutes meaning, the systemic capabilities of Structural Realism are sociologie in 

nature. The focus on means and methods of communication between states and the 

convergence of understanding among states around shared norms is inherently a 

sociological approach to explaining international relations. According to Structural 

Realism, i f the "volume, speed, range and reliability of interaction [between states] 

becomes sufficiently high, they might begin systematically (and systemically) to 

override the deep structural effects of anarchy."23 This approach is more reflective of 

the actual carrying on of states and is visible in the socially constructed understanding 

of regime theory utilized in this thesis. 

similar to the Waltzian concept of structure, nor are they the attributes of the units, though relegated by 
Buzan to unit-level analysis. 
1 7 Buzan, Logic of Anarchy, 50. 

™ Ibid, 53. 
19 Ibid, 60. 
20 Ibid, 71. 
21 Ibid, 72. 
2 2 Ibid, 72. 
23 Ibid, 78. 
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3. Neoliberalism 

Neoliberalism, or Neoliberal Institutionalism, is a second dominant theory in 

International Relations that attempts to explain the outcome of interactions between 

states. The Neoliberal framework claims to explain the occurrence of cooperation 

between states based in part on the assumptions of Neorealism, making the assertion 

that rule-guided behaviour matters in an anarchical system.2 4 Similar to Neorealism, 

Neoliberalism assumes that the international system structure is anarchical and that 

the unit level is constituted by states. However, Neoliberalism more specifically 

claims that international institutions affect the prospects for cooperation between 

states,25 whereas the Neorealist framework discounts or marginalizes the effect of 

international institutions on the actions of states.26 The institutional advancement of 

cooperation between states is based on the understanding of gains incorporated within 

the Neoliberal theoretical framework. The Neorealist model assumes states are 

positional and thus relative gains matter, whereas Neoliberalism alters this assumption 

to an atomistic one and claims that absolute gains are the driving force in the 

decision-matrix of states.27 Cooperation in international relations is then founded 

upon states' drive to acquire gains beyond and outside of the acquisitions made by 

other states. The Neoliberal model assumes that, based on the desire to acquire 

absolute gains, states wil l cooperate in order to secure those gains by the most 

efficient means. 

In addition to this reconceptualization of gains, the Neoliberal model construes 

anarchy differently from its definition in the Neorealist framework. Neoliberalism 

understands anarchy as a "lack of common government in world politics." 2 9 As a 

2 4 Hasenclever, International Regimes, 30. 
2 5 See Robert O. Keohane, "Neoliberal Institutionalism: A Perspective on World Politics," in 
International Institutions and State Power: Essays in International Relations Theory, ed. Robert O. 
Keohane (Boulder: Westview Press, 1989), 1-20. 
2 6 Joseph M . Grieco, "Anarchy and the Limits of Cooperation: A Realist Critique of the Newest Liberal 
Institutionalism," International Organization 42:3 (Summer 1988): 488. 
27 Ibid, 487. 
2 8 For a discussion of rational choice and game theoretical modeling, see Chapter 5 in Robert O. 
Keohane After Hegemony: Cooperation and Discord in the World Political Economy (Princeton: 
Princeton University Press 1984). 

2 9 Robert Axelrod and Robert O. Keohane, "Achieving Cooperation Under Anarchy: Strategies and 
Institutions," World Politics 38:1 (October 1985): 226. 
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result, there is no central agency to enforce rules of behaviour or promises made. 

States are left to individually overcome issues of cheating and free riders, and mitigate 

this structural hindrance to cooperation by creating international institutions. The 

creation and use of international institutions, organizations, agreements, rules and 

norms facilitates the coordination of state decisions. In contrast, the Neorealist 

framework maintains that anarchy dictates a lack of overarching authority to "prevent 

[states] from using violence, or the threat of violence, to destroy or enslave [other 

states],"30 and thus states are concerned about survival, not cooperation. Neoliberals 

criticize this focus on power, claiming that it "heavily discounts the authority and 

organizational dimensions of international politics." 3 1 

The Neorealist focus on power discounts the ability of international law to 

govern state relations, based on the lack of an overarching sovereign. The Neoliberal 

framework focuses on similar state interests within the context of an anarchical state-

centric system. As such, Neoliberalism does not directly discount the effect of 

international law but rather relegates it to a position below that of state cooperation. 

The purpose of international law is not to facilitate state cooperation, but rather to 

govern the conflictual relations between states - conflictual relations that are 

grounded in different state interests. The resolution of different state interests is not 

the same as the coordination of state decisions. Resolution through various 

mechanisms - arbitration, negotiation, conflict - do not result in cooperation between 

states towards a common goal but rather allows states with different interests to exist 

in an anarchical system. Thus a Neoliberal framework based on some elements of 

Neorealism cannot account for the existence and efficacy of international law. 

Yet not all Neoliberal theories explain cooperation among states based solely 

on the assumptions of Neorealism. Other Neoliberal configurations of the 

international system structure maintain that "international institutions embody and 

reinforce norms and beliefs that are held in common among states and that facilitate 

and guide their cooperative endeavors,"32 or that international institutions help states 

"develop, accept, and disseminate consensual theoretical and empirical knowledge 

Grieco, "Limits of Cooperation," 497. 

3 1 Buzan, The Logic of Anarchy, 36 
3 2 Grieco, "Limits of Cooperation," 507 note 82. 
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that can reinforce or introduce international norms leading to cooperation." 

Although this focus on common beliefs and norms is paralleled in a social 

construction of law in the international system, the Neoliberal framework still focuses 

on cooperation, which is not the focus of international law. As a structural theory 

similar in configuration to Neorealism, Neoliberalism is subject to two "broad 

avenues of criticism." 3 4 The first criticism focuses on the maintenance of state 

preferences as exogenously given, while the second questions the system structure-

unit differentiation, suggesting that agents and structure are mutually constitutive. 

Maintaining state interests as exogenously specified allows Neoliberalism to 

incorporate state preferences as an input to the theoretical structure rather than 

analyzing the creation of such interests.35 The functioning of the Neoliberal 

theoretical model presupposes that the states "active in the issue-area 

concerned... share common interests which they can realize only through 

cooperation."36 Some scholars have differentiated between preferences over outcomes 

and preferences over actions, and argue that Neoliberalism holds the former constant, 

while game-theoretic modeling can suggest courses of action or a change in a state's 

preference over actions.3 7 In the system structure of anarchy assumed by both 

Neoliberal and Neorealist theories, the survival of a state is the preferred outcome. 

Yet neither theoretical framework can explain how states change their preference over 

outcomes when survival is not at issue and the range of potential outcomes is vast. 

The separation of agents and structure utilized in both the Neoliberal and 

Neorealist theoretical frameworks allows for a focus on particular aspects of either 

agents or structure. However, maintaining the division between states and anarchy in 

these problem-solving theories "assumes away the interaction of units and 

structure,"38 excluding and taking as "given and unproblematic... inter subjective 

Grieco, "Limits of Cooperation," 507 note 82. 

3 4 Robert Powell, "Anarchy in international relations theory: the neorealist-neoliberal debate" 
International Organizations 48:2 (Spring 1994): 317. 

i5Ibid,3\l. 
3 6 Hasenclever, International Regimes, 30. 

3 7 Powell, "neorealist-neoliberal," 318. 
38 Ibid, 322. 
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understandings and expectations." The creation of international law in an anarchic 

system with no world government requires the creation of intersubjective 

understandings and expectations to ground such a legal system. Thus, the use of 

wholly positional models, such as Neoliberalism and Neorealism, is not appropriate, 

as neither framework can explain the shift or transformation in behaviour of states 

involved in the claim-conflict negotiations. 

4. International Law 

A n alternative to the system structure of anarchy used by the Neorealist and 

Neoliberal theoretical frameworks is seen within the work of Stephen Kocs, who 

suggests that the international system structure is international law. The 

conceptualization of international law as ordering the relations between states is 

grounded in an understanding of anarchy as the ordering principle of the international 

system. According to Kocs, anarchy is the ordering principle dictating the system's 

dynamics, and power is the central variable that structures relationships among 

units. 4 0 Although the international system is anarchic, this does not dictate that power 

must structure interactions between units. Quoting Wendt, Kocs maintains "the 

meaning of anarchy for international behavior depends on the identities and interests 

of the unit actors in the system. Those identities and interests, however, are 

constructed "socially" - that is, they arise from inter subjective understandings and 

expectations framed at the level of the international system itself."4 1 This social 

understanding can then open "the way to a theory of international politics that views 

legal norms, not power relationships, as the structural framework of the international 

system." 

According to Kocs, "international law is itself the principal structure of the 

international system."4 3 Power relations are subordinate to the structuring impact of 

Powell, "neorealist-neoliberal," 322. 
4 0 Stephen A . Kocs, "Explaining the Strategic Behavior of States: International Law as System 
Structure," International Studies Quarterly 38 (1994): 537. 
4 1 Ibid, 537. 
4 2 Ibid, 537. 
43 Ibid, 538, italics in original. 
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legal norms, as states "attempt to survive by upholding the basic norms of 

international law." 4 5 The "norms of international law are those that states accept as 

legitimate,"46 and the legal rule of sovereignty orders "the behaviour of states toward 

other states...first and foremost by a body of normative obligations imposed by the 

basic principles of international law." 4 7 States are created by these legal rules and the 

"international structure consists of the basic legal norms described in textbooks of 

international law." 4 8 According to Kocs, the behaviour of states is regulated by both 

external and internal constraints.49 External constraints seem to mimic the Neorealist 

focus on imbalanced power relations, while internal constraints are those self-imposed 

by states to ensure compliance with international legal norms. 5 0 

Two elements of Kocs' use of international law are problematic. First is his 

application and definition of system structure. He states that the anarchic system must 

be supplemented by an additional assumption about unit interactions: Neorealists 

presume power dictates outcomes, while Kocs assumes international law affects 

outcomes.51 But according to Waltz, system structure is defined by the positional 

relationships among units. International law cannot contribute to the positional 

relationship among states, but rather affects the interactions between states, a set of 

interactions Waltz relegates to unit-level analysis. Secondly, although Kocs 

recognizes the social construction of identity and intersubjective frameworks of 

meaning, he neglects the process by which identity and understanding are formed. 

Fundamentally Kocs presupposes an agreed meaning of law. If international law is to 

be the ordering principle between states and defining what it means to be a state, there 

must be an agreed definition of what law is and how it is created. International law 

has no meaning without a social reference, as law is created by society. In the process 

of constituting the state, certain assumptions about the operation of international 

4 4 Kocs, "Strategic Behavior," 538. 
4 5 Ibid, 540. 
4 6 Ibid, 538. 

4 7 /Z>¡¿,538. 
48 Ibid, 539. 
49 Ibid, 540. 
50 Ibid, 540. 
51 Ibid, 539. 
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politics must be made, and this is required whether or not the constitution of the 

state is based upon a legal or social rule. As such, a theory to explain international 

relations must come before the use of international law as system structure. 

5. Social Constructivism 

The third, increasingly integral theoretical tool of International Relations is 

Social Constructivism. Social Constructivism is not a theoretical framework per se 

but rather is an understanding of social interactions that recognizes the circularity of 

international relations. Social Constructivism does not attempt to build a system level 

theory, explain cooperation arising from Hobbesian anarchy, or justify international 

law as system structure. Rather, Social Constructivism acknowledges that the prior 

configuration of agents and structure affects the current order of international 

relations and the potentials and possibilities of changing that order. Social 

Constructivism is used to reconceive the configuration of international relations based 

on the view that 

the building blocks of international reality are ideational as well as 
material; that ideational factors have normative as well as 
instrumental dimensions; that they express not only individual but 
also collective intentionality; and that the meaning and significance 
of ideational factors are not independent of time and place. 

This sociological approach to explaining international relations is based on the 

understanding that 

people make society, and society makes people. This is a 
continuous, two-way process. In order to study it, we must start in 
the middle, so to speak, because people and society, always having 
made each other, are already there and just about to change.54 

Dismissing the Neorealist focus on power as dictating outcomes, Social 

Constructivism focuses on how units understand power in the context of the particular 

structure within which the units interact. Accordingly, in order to understand power 

and its application there must be some form of communication, whether primitive or 

highly developed, between those agents utilizing power. There is always a prior 

5 2 David Dessler, "What's at stake in the agent-structure debate?" International Organization 43:3 
(Summer 1989): 458 note 69. 
5 3 John Gerard Ruggie, "What Makes the World Hang Together? Neo-utilitarianism and the Social 
Constructivist Challenge," International Organization 52:4 (Autumn 1998): 879. 
5 4 Onuf, " A User's Manual," 59. 
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normative configuration underlying the interaction of agents. This prior configuration 

informs the actions of agents and affects the potential for the alteration of the current 

structure or creation of a new order. 

Social Constructivism connects agents and structure by using the concept of 

rules as co-constituting both agents and the structure within which agents interact. 

Structure is affected by the decisions of agents - and agents are affected by structure. 

Agents affect structure through the use of rules, and structure can constrain the actions 

of agents by limiting the choice of applicable rules. The rules that guide the actions of 

states, giving their conduct social meaning,5 5 tell states how to impart a message, how 

to communicate, what to do in a given situation. Through their actions states create 

rules, follow or disregard them, or attempt to change them. 5 6 Rules do not determine 

the outcome of state conduct, but rather rules explain to states using them how to 

impart certain messages, while also telling other states how to interpret those 

messages. Rules are based on speech and language, and agents "depend on language 

to express their wishes, to translate their wishes into goals, and finally to act on their 

goals." 5 7 A detailed analysis of the speech acts of states wil l not be attempted in this 

thesis, but the rules creating customary law wil l be outlined and the invocation of 

those rules by states to create law wil l be discussed. 

To understand anarchy differently from its structuring impact in the Neorealist 

and Neoliberal frameworks is to conceptualize the international system as a social 

arrangement. If the social rule of sovereignty is understood by states as only "a matter 

of degree,"58 anarchy is not as dominantly prescriptive of state actions as envisaged in 

Neorealism and Neoliberalism. If the system structure of anarchy is reconceptualized 

in an idealist form, "the deep structure of society is constituted by ideas rather than 

material forces."59 This idealized conception of anarchy requires a social 

5 5 Onuf, World of Our Making, 21. 
56 Ibid, 261. 
5 7 Nicholas Onuf, "The Strange Career of Constructivism in International Relations," in 
(Re)Constructing Constructivist International Relations Research, Center for International Studies, 
University of Southern California (October 2001): 10. 
5 8 Onuf, " A User's Manual," 65. 
5 9 Wendt, Social Theory, 25. 
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understanding to constitute material capabilities and distribution. This is not to say 

that material conditions are irrelevant, as 

[mjaterial conditions matter. The relation of rules to resources 
presupposes at least some control over material conditions; 
practical consciousness takes into account material conditions as 
well as socially constructed rules. The former limits or enables 
control through the latter depending on circumstances made 
intelligible by taking rules and resources into consideration.60 

Material restraints and conditions matter, but they do not matter to the exclusion of 

other factors as is understood in the Neorealist framework. This does not mean there 

are no material restraints that humanity is unable to transcend,61 but rather that how 

agents regard, conceptualize and idealize physical constraints is socially, rather than 

materially, defined. Power matters, but power capabilities cannot be understood 

outside of a social context. The interests of states matter, and must be analyzed within 

a social framework. The determination of both absolute and relative gains is made in a 

social environment. The perception of what gains have been achieved by another state 

wil l be determined by the human agents of a state, and the reality is that "relational 

power is highly subject to perceptual variables. Social "facts" may be more important 

than real ones in determining outcomes: the perceived power of a state, and therefore 

its ability to determine outcomes, may exceed (or understate) its real capabilities."6 2 

If anarchy is socially constructed, the international system structure cannot 

prescribe only one kind of state behaviour, self-help, or one kind of logic. 6 3 There is 

no centralized authority at the international level to ensure state survival or enforce 

promises made, but this does not necessarily dictate that states wil l act in a self-help 

manner in all instances of international interaction. The Neorealist view that 

"anarchies are inherently self-help systems that tend to produce military competition, 

balances of power, and war," 6 4 assumes state behaviour is based on egoistic goals and 

is regulated by the use of force, not other social constraints. As social actors, states 

must determine how they wil l understand the roles of other states - whether enemy, 

6 0 Onuf, World of Our Making, 60. 
6 1 Wendt, Social Theory, 112. 
6 2 Buzan, Logic of Anarchy, 68 
6 3 Wendt, Social Theory, 247; Kocs, "Strategic Behavior," 537. 
6 4 Wendt, Social Theory, 247. 
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rival or friend - and this knowledge is constituted by social rather than material 

structures. Anarchy is a particular configuration of society designed by its constitutive 

elements. Sovereignty constitutes a particular form of community, by basing 

international order on the intersubjective meaning of what it is to be a sovereign 

state.66 

Social Constructivism has been used to understand agent identity and interest 

formation, with some scholars focusing on the generalized identity of states.67 

However, a social constructivist framework can apply "to all fields of social 

inquiry," 6 8 and thus to all levels of social theorizing. Constructivism is "a way of 

studying social relations - any kind of social relations,"69 and wil l be used to 

formulate an understanding of how states create international legal rules. The agent 

level within this thesis wil l remain the state, although it is recognized that states act 

through human agency and states acts can potentially be affected by that agency. The 

relationship between units and structure utilized in this thesis does not embody a 
70 

solution to the agent-structure debate, as Social Constructivism inherently assumes 

there is no solution. At the systemic level, "structure both enables action and 

constrains its possibilities... [and]... is the outcome as well as the medium of action."7 1 

To understand the international system as constituting and not simply constraining the 

actions of agents, assumptions about the properties of units arise from the ordering 

principles of the system itself, which in turn is defined by those units. The definition 

of units and structure within a social constructivist framework, which begins in the 

middle, acknowledges the already formed society of states constituting international 

relations in the twenty-first century. 

6 5 Wendt, Social Theory, 247. 
6 6 Alexander Wendt, "Anarchy is what states make of it: the social construction of power politics," 
International Organization 46:2 (Spring 1992): 412. 
6 7 See Ted Hopf, "The Promise of Constructivism in International Relations Theory," International 
Security 23:1 (Summer 1998): 171-200. 
6 8 Onuf, " A User's Manual," 58, italics added. 
6 9 Ibid, 58. 
7 0 Alexander Wendt, "The agent-structure problem in international relations theory," International 
Organization 41:3 (Summer 1987): 337. 

7 1 Dessler, "What's at stake," 452. 
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B. Process: Explaining Behaviour According to Rules 

1. Regime Theory 

The predominant framework accounting for cooperation between states is 

regime theory, founded in the Neoliberal conception of international relations. 

Neorealists discount cooperation between states and negate the impact of international 

institutions, maintaining the dominance of the system structure of anarchy. The 

Neoliberal response to this Neorealist conception of international relations is regime 

theory, which explains how the behavioural outcomes of state interactions are 

constituted by more than the basic causal factors identified in Neorealism. In the 

Neoliberal model of regimes, the "basic challenge for states is to overcome market 

failure, the situation in which individual rational self-interested policies produce 

outcomes that leave each state worse off than it might otherwise have been." 7 2 Thus, 

states cooperate because it is in their best interests to do so. Neoliberal regime theory 

uses game-theoretic models to define the process through which states interests 

sufficiently converge to facilitate cooperation. The shadow of the future, the influence 

of history and reputation in tit-for-tat exchanges indicate that agents of states learn 

rules of communication and conduct through their interactions,73 creating the 

intersubjective framework necessary for cooperation. The framework of meaning 

created amongst states is based on the characteristics of repetitive interactions, 

unconnected to the interests or preferences of the states participating. According to 

the Neoliberal conception of regimes, in a system of similar units with egocentric 

preferences, history, reputation and the future matter. 

Regime theory is based on the idea that sets of rules act as intervening 

variables between basic causal factors and behavioural outcomes. Functionally, 

regimes account for the existence of rule-based cooperation in the international 

system by reducing transaction costs, improving transparency and information 

sharing, creating a system of liabilities and enforcement mechanisms and by 

maintaining a stable, predictable environment. The 'good' of regimes is the creation 

Stephen D. Krasner, "Sovereignty, Regimes, and Human Rights," in Regime Theory and 
International Relations, ed. Volker Rittberger (Oxford: Clarendon Press, 1993), 139. 

7 3 See Robert O. Keohane, After Hegemony: Cooperation and Discord in the World Political Economy 
(Princeton: Princeton University Press, 1984), especially Chapters 5 and 6. 
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and maintenance of order and governance short of a supranational government in a 

given issue area.7 4 

In one articulation of regime theory, which has since bounded the International 

Relations discussion of regimes, Stephen D. Krasner defined regimes as 

sets of implicit or explicit principles, norms, rules and decision
making procedures around which actors' expectations converge in 
a given area of international relations. Principles are beliefs of fact, 
causation, and rectitude. Norms are standards of behaviour defined 
in terms of rights and obligations. Rules are specific prescriptions 
or proscriptions for action. Decision-making procedures are 
prevailing practices for making and implementing collective 
choice. 7 5 

This delineation of principles, norms, rules and decision-making procedures has been 

used as a framework to explain various instances of rule-based cooperation in the 

international system. However, Krasner's definition of regimes has been criticized for 

its elasticity and nebulous nature,7 as the difference between principles, norms, rules 

and decision-making procedures can be understood as one of formality, rather than 

constitution.77 

The differentiation between principles, norms, rules and decision-making 

procedures is a fundamental distinction that grounds Krasner's conceptualization of 

regimes. According to Krasner, "[i]t is the infusion of behavior with principles and 

norms that distinguishes regime-governed activity in the international system from 

more conventional activity, guided exclusively by narrow calculations of interest."78 

Rules and decision-making procedures may be agreed upon amongst states to order 

conventional activities, but these activities do not fit into Krasner's definition of 

regime. Principles and norms are the "basic defining characteristics of a regime,"7 9 

7 4 Peter Mayer, Volker Rittberger and Michael Zurn, "Regime Theory: State of the Art and 
Perspectives," in Regime Theory and International Relations, ed. Volker Rittberger (Oxford: Oxford 
University Press, 1993)392. 

7 5 Stephen D. Krasner, "Structural causes and regime consequences: regimes as intervening variables," 
International Organization 36:2 (Spring 1982): 186. 
7 6 Peter J. Katzenstein, "Introduction: Alternative Perspectives on National Security," in The Culture of 
National Security: Norms and Identity in World Politics, ed. Peter J. Katzenstein (New York: Columbia 
University Press, 1996), 20 note 62. 
7 7 Keohane, After Hegemony, 58. 
7 8 Krasner, "Structural causes," 187. 

79 Ibid, 187. 
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and thus "[c]hanges in rules and decision-making procedures are changes within 

regimes, provided that principles and norms are unaltered." Changes of principles 

and norms are then changes of regime, with necessary corollary changes of rules and 

decision-making procedures. This distinction between principles, norms and rules, 

decision-making procedures is echoed in the theory of nesting, which places specific 

rules and decision-making procedures in broader meta-regimes defined by principles 

and norms.8 1 

Krasner's differentiation of regime components is based on the view that rules 

function in one of two ways, "by constituting meaning or imposing costs on conduct 

contrary to what their content indicates."82 This differentiation is based on the 

difference between constitutive and regulative rules, which tell actors what form of 

action is possible or permissible.8 3 Principles and norms constitute agent's interests 

and inform their acts, telling agents what actions are possible, while rules and 

decision-making procedures tell agents how to regulate, or go about, achieving those 

principled and normative goals. 

Krasner equates principles with not only constituting agents but also their 
84 

interests. This understanding neglects the process by which state interests are 

created and altered. Even i f state interests are grounded in a particular principle or 

norm, the principle or norm does not necessarily directly equate to the interest, nor 

does a change in interest necessarily reflect a change in a principle or norm. If 

principles are beliefs of fact, causation and rectitude, such beliefs can remain constant 

while the interest of a state is altered for other reasons, either internal or external to 

the state. The rules and decision-making procedures of a regime reflect the social 

arrangement underlying the regime's cooperative structure and wil l necessarily value 

some agents over others, whether directly or indirectly. 

Krasner, "Structural causes," 187, italics removed. 
8 1 Vinod K . Aggarwal, "Reconciling Multiple Institutions: Bargaining, Linkages, and Nesting," in 
Institutional Designs for a Complex World: Bargaining, Linkages, and Nesting, ed. Vinod K Aggarwal 
(London: Cornell University Press, 1998), 4. 
8 2 Onuf, World of Our Making, 63. 
83 Ibid, 51. 

8 4 Mark W . Zacher, "Trade gaps, analytical gaps: regime analysis and international commodity trade 
regulation," International Organization 41:2 (Spring 1987): 173. 
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In a regime analyzed through the lens of social constructivism, rules can create 

agents, but they cannot create agent interests - rules can only influence them. The 

regulation of behaviour can significantly affect interests, while the actual practices of 

agents are the content of carrying on. 8 5 Carrying on is the process of social interaction 

in which agents continue to use rules to promote interests, obtain gains and influence 

structure, while being constrained in the process of carrying on by the structure within 

which they exist. Regulation of agent behaviour through rules and decision-making 

procedures wil l shape and inform the preferences of those agents, privileging and 

normalizing some behaviour over others.86 The way in which this valuation occurs is 

normative and principled and thus a change in rules and decision-making procedures 

can indicate an alteration or change of regime. This change may not be immediate or 

observable, but depending upon how the rule or decision-making procedure affects 

agents, the structure of the regime may directly or indirectly be altered. This occurs 

based on the reality that "[a]ctors not only reproduce normative structures, they also 

change them by their very practice, as underlying conditions change, as new 

constraints or possibilities emerge, or as new claimants make their presence felt." 8 7 

The distinction Krasner makes between rules, decision-making procedures, 

principles, and norms cannot be maintained when explaining regime change. The 

differentiation between these constitutive elements of Krasner's definition of regime 

can be understood as one of formality, or degree of crystallization. Principles, norms, 

rules and decision-making procedures can be placed on a spectrum of rules 

distinguishable by how general they are in content. The labelling of various rules 

within a regime does not create or negate the regime itself, as at base, regimes are 
89 

"more or less self-contained rule sets." 

8 5 Onuf, World of Our Making, 52. 
8 6 The normalization of behaviour is an active process based on a system of rewards and punishments. 
Through their actions, actors can create a new standard of behaviour that is or is not acceptable to other 
actors. This process occurs in the social context within which action is taken. 

8 7 Friedrich Kratochwil and John Gerard Ruggie, "International organization: a state of the art on an art 
of the state," International Organization 40:4 (Autumn 1986): 770. 
8 8 Onuf, " A User's Manual," 70. 
8 9 Onuf, World of Our Making, 145. 
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2. Social Constructivism 

The rules by which agents act, or choose not to act, assist agents in imparting 

meaning to the world. Rules inform, guide and direct the decisions of agents in order 

for them to be understood by others. The rule of sovereignty defines an agent as the 

state at the international level, yet "rules cannot provide closure for the purposes of 

carrying on because rules are not the sufficient agency whereby intentions become 

equivalent to causes."90 States must use rules to affect structure according to how they 

understand the rules, according to their aims and goals. "Rules are not concrete 

girders constraining action but, instead, are media through which action becomes 

possible and which action itself reproduces and transforms."91 Intentions are based in 

the ideas of agents, manifest through state acts according to rules. 

The various forms of rules a state encounters and uses can be differentiated 

based on the degree of formality and content. Rules can fall into a tripartite division of 

categories based on their form as assertive, directive or commissive, 9 2 while degrees 

of formality are reflected in linguistic terms telling agents the degree of significance 

of the rule. Formality reflects the structure of the rule and an agreed framework that 

certain rules in a specific form wil l be called 'law' or 'norms' or 'principles'. 

Numerous rules imparting standards of behaviour to states operate at the international 

level. Legal rules are but one form, distinct from others based on the formality of the 

process of determination and the seriousness with which the international community 

regards them. The process and regard given legal rules is a direct result of the interests 

of states in constructing certain rules as law. Thus, "[r]ules are formal i f agents 

encounter them as fixed and unavoidable features of their world." 9 3 The formality of 

rules can be based on the perceptions of agents which consider those rule fixed. 

Formality is also visible i f these rules are linked to "other rules telling other agents 

what to do in the event that the relevant agents disregard the particular rules in 

question."9 4 One understanding of legal rules translates "[f]ormal rules...effectively 

9 0 Onuf, " A User's Manual," 51. 
9 1 Dessler, "What's at stake," 467. 
9 2 Onuf, World of Our Making, 184. 
9 3 Onuf, " A User's Manual," 69. 
9 4 Ibid, 69. 
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backed up by other rules" into legal rules. Law is understood as a particular type of 

rule, weightier for the fact that legal rules are binding. 

One conceptualization of legal rules consists of three requirements to 

constitute legality. In this context legal rules are a 

function of the degree to which (1) rules are formally stated, (2) 
their external dimension of support is institutionalized, and (3) the 
personnel responsible for formalizing and institutionally supporting 
rules are specifically and formally assigned to these tasks, for 
which they are often also specifically trained.9 6 

This tripartite requirement constituting legal rules is based on the philosophical works 

of Weber and Durkheim. 9 7 The requirements of formality, institutionalization and 

legal agency are exemplary of the domestic configuration of law. At the international 

level, the degree of formality and institutionalization wil l vary according to the type 

of legal rule and the issue-area it purports to govern. The personnel requirement 

includes jurists and lawyers but also political agents that act on behalf of the state. 

The process by which customary legal rules are created and the identification of 

formal requirements of legality can be considered a regime of secondary rules. 

3. International Law as a Socially Constructed Regime 

The current International Relations approach to international law has been 

coloured by the dominance of the Neorealist and Neoliberal theoretical frameworks.98 

Based on a particular configuration of international relations and understanding of 

self-help, Neorealism and Neoliberalism doubt both the existence and effectiveness, 

respectively, of international law. According to these paradigms the influence and 

efficacy of international law in the conflictual realm of international politics, where 

power and utility functions rule, has been minimal. The Neorealist and Neoliberal 

conceptions of international relations draw parallels between the international system 

and domestic configurations of state rule - a rule that is absent at the international 

level. 9 9 This particular application of the rule of sovereignty and the ordering rule of 

Onuf, " A User's Manual," 69. 

Onuf, World of Our Making, 136. 

Ibid, 135. 

Krasner, "Sovereignty," 141. 

Onuf, World of Our Making, 164. 
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anarchy necessarily dictates that each theory has implicitly incorporated the lenses 

through which theorists see the world. 1 0 0 

International law can only be of use to agents in international politics i f 

international laws "exercise a compliance pull of their own, at least partially 

independent of the power and interests which underpinned them and which were often 

responsible for their creation."1 0 1 In order for international law to matter in an 

anarchical system structure, the construction of international legal rules must be more 

than simply a reflection of the power politics of state interests. International law 

cannot be understood as affecting the actions of agents without realizing the ideational 

nature of international relations, and the use of collective intentionality, to define legal 

rules that are self-binding. 

If anarchy is reconceptualized as socially constructed, the system structure 

then influences the choices available to states rather than dictating state action. The 

lack of a world government or centralized overarching global state can then be 

influential in decision-making processes within an individual state, but not 

determinative. Though there is no central enforcement mechanism to ensure state 

survival or enforce promises, social reality dictates that states are involved in a 

continuous process of interaction. States have built complex dispute-resolution 

mechanisms into the rule structures of certain regimes, which have been used by 

states to resolve their disputes peacefully. There are numerous horizontal social 

arrangements of incentives and punishments that can affect behaviour and influence 

the outcomes of state-to-state interactions. The underlying structure of international 

relations is social. This structure may not necessarily be based on norms of 

international law, but it is certainly based on agents' social understanding of 

prescribed and proscribed behaviours. 

The structure of international law is intimately tied to the operation of 

international politics. The societal structure within which states interact defines the 

state, while the acts of states influence the structure of the system within which they 

1 0 0 Wendt, Social Theory, 87. 

1 0 1 Friedrich V . Kratochwil, Rules, norms and decisions on the conditions of practical and legal 
reasoning in international relations and domestic affairs (Cambridge: Cambridge University Press, 
1989), 53. 
1 0 2 Kocs, "Strategic Behavior," 536. 
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operate. The structure of the international legal system is characterized by an 

authority that 

exists not in a vacuum, but exactly where it intersects with 
power... [but] that is not to say that law is about authority only, and 
not about power too; or that power is regarded as hostile to law. It 
is an integral element of i t . 1 0 3 

In an international system of governance without government there must be a 

"framework of common practices and rules capable of providing some unifying bond 

where shared purposes are lacking." 1 0 4 Not all states have a common desire to 

maximize their absolute gains through the most effective means possible, and not all 

states cooperate with other states to achieve that goal. 1 0 5 In order for durable relations 

among adversaries to exist, rules must prescribe "restraint, toleration, and mutual 

accommodation according to authoritative common standards of international 

conduct."1 6 International law provides a framework for states to agree on certain 

rules to govern their interaction and behaviour. International law can be understood as 

a regime operating within a system of international anarchy, based on the core claim 

that regimes are created and their rules are followed for the functional benefit they 

provide. 1 0 7 Utilizing a framework of international law as a socially constructed regime 

acknowledges that "global governance cannot be explained either by the power of the 

largest states or by the actions of formal international organizations." International 

Anthony Clark Arend, "Toward an Understanding of International Legal Rules," in International 
Rules: Approaches from International Law and International Relations, eds. Robert J. Beck, Anthony 
Clark Arend and Robert D. Vander Lugt (New York: Oxford University Press, 1996), 293. 
1 0 4 Terry Nardin, Law, Morality and the Relations of States (New Jersey: Princeton University Press, 
1983),5. 
1 0 5 The maximization of gains in the most efficient method is labeled the "Pareto Frontier"; See 
Stephen D. Krasner, "Global communications and national power: life on the Pareto Frontier," in 
World Politics 43:3 (April 1991): 336-366. 
1 0 6 Nardin, Relations of States, 5. 
1 0 7 Andrew Hurrell, "International Society and the Study of Regimes: A Reflective Approach," in 
International Rules: Approaches from International Law and International Relations, eds. Robert J. 
Beck, Anthony Clark Arend and Robert D. Vander Lugt (New York: Oxford University Press, 1996), 
211. 
1 0 8 Robert Wolfe, "Rendering unto Caesar: How Legal Pluralism and Regime Theory Help in 
Understanding "multiple centres of power."," prepared for the SSHRC/PRI "Project on Trends." 
Accepted for publication in Gordon Smith and Daniel Wolfish, eds., Who is Afraid of the State? 
Canada in a World of Multiple Centres of Power (Toronto: University of Toronto Press, forthcoming), 
392. 
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law has a compliance pull of its own - not in every instance of interaction, nor is it 

always effective, yet legal rules still govern some actions of states. 

International law does not order interactions in a single or specific issue-area, 

and thus it would be considered by some not to fit the category of a regime. 1 0 9 

According to regime theorists, regimes are specific instances of specialized relations, 

whereas international orders are "broad framework arrangements governing the 

activities of all (or almost all) the members of international society over a wide range 

of specific issues." 1 1 0 There exists no broad framework arrangement that governs the 

activities of states at the international level. States have created various regimes to 

mitigate the disorder inherent in an anarchical system. International law itself cannot 

govern because there is no overarching state, but rather the rules embodied in 

international law can used by states to order their interactions in specific issue-areas. 

A customary international legal regime defines one procedure by which an 

authoritative determination of Taw' can be delineated in a particular claim-conflict 

situation.1 1 1 The process of customary law formation is one method to create rules in a 

specific issue-area, but there must be an agreement between states as to how 

customary international law constitutes such rules. Customary international law tells 

states how to go about ordering their interactions in specific issue-areas, in 

combination with other rules of international relations: it is a rule set invoked by 

states in specific instances of interaction. 
112 

International law is not a reified structure. It is inherently dependent upon 

the actions of states by which it is created. Similarly, the current regime of customary 

international law is neither rigid nor immutable, but is a set of secondary rules that 

can be changed by the practices of states. The existence and operation of customary 

international law is dependent upon the understandings of agents, and acquires its 

James N . Rosenau, "Governance, Order, and Change in World Politics," in Governance Without 
Government: Order and Change in World Politics, eds. James N . Rosenau and Ernst-Otto Czempiel 
(Cambridge: Cambridge University Press, 1992), 9; Michael D. Intriligator and Bennett Ramberg, 
"International Regimes ": Would You Know One If You Saw One? (Los Angeles: University of 
California, 1983),7. 

1 1 0 Oran R. Young, International Cooperation: Building Regimes for Natural Resources and the 
Environment (New York: Cornell University Press, 1989), 13. 
1 1 1 Nardin, Relations of States, 70. 

Wendt, "agent-structure problem," 345. 
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form through the actions of those agents.11 Customary international law is created by 

the international community based on the legitimacy with which the legal rule is 

viewed, directed by the secondary rules telling states what such rules should look like. 

These legal rules "reflect the collective wil l of the international community only in 

the sense that certain patterns of conduct from time to time attain a degree of 

acceptance sufficient for them to be acknowledged as a distinct practice entitled to 

govern future conduct." 1 1 4 The term 'law' connotes the degree to which actors 

acknowledge that the content of the rule governs future conduct. 

Often the legality of an international obligation is only visible post facto the 

resolution of a claim-conflict situation. This resolution may be through diplomatic 

channels, negotiated between state representatives, or taken to a third party or 

institution to adjudicate. Through the resolution of state-to-state conflict legal rules 

are invoked and refined, confirming the rules by which particular states have agreed 

to be bound. The legality of an existing obligation is determined within international 

society, not imposed by any one state authority.1 1 5 The creation of customary 

international law reflects the inherent contradiction of an international legal system 

built on self-enforcement and the difficulties associated with the self-definition of 

legally binding obligations. Even though there is no overarching international 

sovereign there is agreement within the international community that international law 

facilitates orderly interactions and is influential over state acts. It is that agreement, 

evident in the reality that states observe the rules of international law on a regular 

basis, which validates the existence of a system of international law. 1 1 6 The focus on 

customary international law is grounded in the assumption that the laws which will be 

most influential in governing the practices of states wil l be those visible in the actual 

acts of states, rather than those only articulated in the political arena. The constitution 

of the secondary rule set, the rules that define a valid customary legal rule, is 

addressed in Chapter Three. 

1 1 3 Wendt, "agent-structure problem," 359. 
1 1 4 Nardin, Relations of States, 167. 
1 1 5 Seminar on "The Theory of Customary International Law," in American Symposium on 
International Law Proceedings of the 82nd Annual Meeting, Washington, D C Apr i l 20-23 1988, 
Anthony D'Amato, 242. 
1 1 6 Arend, "Toward an Understanding," 293. 
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CHAPTER III - The Creation of Customary International Law 

International law is a term used by agents to categorize particular rules that 

govern the conduct between states. As a product of a historical process of 

socialization, international law is derived from the interaction between states and the 

outcomes of those exchanges. Law is created by the interactions that occur within a 

particular society and the defining elements of what law is wil l be determined by that 

society. In the international community, the creation and use of customary 

international law has been determined and refined by the interactions between states 

in various forums and an anarchical system structure. State-to-state interactions, 

power politics, the creation of international institutions and the operation of those 

institutions have intertwined to create the mutable structure of secondary rules that 

outline how to make substantive primary rules of customary international law. 

This chapter begins with a brief discussion of the dual rule making structure 

utilized in this thesis, based on the work of H .L .A . Hart. Hart's conception of primary 

and secondary legal rules is outlined and placed in the context of the creation of 

customary international law. In order to ground the configuration of customary legal 

rules applicable to the case study of this thesis, the doctrine of natural law is outlined 

and connected to modern international law. The creation of the International Court of 

Justice is summarized, focusing on the Court's social context and treaty-based origins. 

Although there are both social and treaty-based sources for the secondary rules of 

customary international law, Article 38(l)(b) of the Court's Statute wil l be the starting 

point of substantive analysis. Systemic elements of customary international law -

consent, acquiescence and persistent objection - wil l be discussed, followed by the 

specific elements of state practice and opinio juris. The requirements of time, 

generality and uniformity of state practice are outlined, followed by the influence of 

treaties on the determination of state practice relevant to the creation of customary 

legal rules. The Chapter ends with a brief discussion of the requirement of opinio 

juris, with the difficulty of determining the beliefs of states highlighted. 

A. The Rules of Customary International Law 

The framework of rules utilized in this thesis is based on the work of H . L . A . 
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Hart, in The Concept of Law} Recognizing the lack of an overarching sovereign in the 

international system, and therefore the lack of coercion to enforce obligations, Hart 

redefined the concept of law and removed legal rules from a hierarchical structure. 

Dividing law into two types of rules, Hart defined primary legal rules as those that 

impose duties, requiring those subject to the law to do or abstain from certain 

actions.3 Secondary rules confer powers, public or private, and provide that those 

subject to the law "may by doing or saying certain things introduce new rules of the 

primary type, extinguish or modify old ones, or in various ways determine their 

incidence or control their operations."4 Thus secondary rules "provide for operations 

which lead not merely to physical movement or change, but to the creation or 

variation of duties or obligations."5 Secondary rules explain the requirements of 

legality and how to create legal rules, while primary rules are the actual substantive 

rules that direct the actions of agents in concrete issue-areas. In this thesis, the group 

of secondary rules that indicates to states how to create primary customary legal rules 

is considered to be a regime of legal rules. This regime of customary international 

law, the group of secondary rules that are not issue-area specific but can be used by 

states to create substantive law, is affected by states' use of those secondary rules. 

Through the process of creating primary legal rules, states invoke and change the 

secondary rules of customary international law. Thus, the secondary rules of 

customary international law are not rigid. States disagree on the specific content of 

those rules, and this disagreement is visible in states' invocation and use of secondary 

rules to justify the maintenance or change of substantive primary legal rules. 

Within the international community there is agreement on the general 

definition of the secondary rules of customary international law. However, there is not 

always agreement on to the specific manifestation of a particular rule that contributes 

to the creation of customary law. Custom is a fluid concept, with international society 

1 H . L . A . Hart, The Concept of Law (Oxford: Clarendon Press, 1961). For a critique of Hart's work, see 
Ronald G. Dworkin, "The Model of Rules," University of Chicago Law Review 35 (1967): 22-40. 
2 Hart, Concept of Law, 79. 
3 Ibid, 78. 
4 Ibid, 79. 
5 Ibid, 79. 



** CHAPTER III - The Creation of Customary International Law 34 

accepting various combinations of secondary rules to create customary international 

law. These secondary rules of custom are refined and reconceptualized through their 

use by states in claim-conflict situations and the resolution of those conflicts. Through 

the social process of claiming that a customary rule has been broken or that certain 

rights should be altered, whether or not a rule has acquired the force of law 

crystallizes. The specific content of a primary rule wi l l depend upon the outcome of 

the claim-conflict process. This is not to assert that the creation of international law is 

as broad as the policy-oriented jurisprudential approach proposed by the New Haven 

School, 6 or that international law constrains the choices of decision-makers as 

outlined in the International Legal Process School. 7 Rather, this thesis suggests that 

the process of resolving claim-conflict situations contributes to the articulation of 

rules of customary international law. As such, the determination of a legal rule can be 

resolved politically and in part by quasi-judicial bodies whose power rests upon 

agreement by self-interested actors. 

Although the rules of customary international law are contested, this does not 

negate the use of secondary rules by states to convince other states that new primary 

rules should be created. The creation of customary international law is based on social 

consensus or agreement, a convergence of interests or a convergence of understanding 

that is grounded in the realities of international politics. The format of the secondary 

rules agreed between states shapes primary substantive rules as well as states' 

understanding of the form of secondary rules that direct states as to how primary rules 

should be established. The substance of the secondary rules of customary international 

law are a result of the historical development of international law beginning on the 

European continent. 

B. The Origins of the International Legal System: The Natural Law Framework 

The origins of the current international legal system are found in the power 

politics of European expansion and the religious dominance of Europe. The dominant 

6 See Myres S. McDougal and Harold D. Lasswell, "The Identification and Appraisal of Diverse 
Systems of Public Order," in International Rules: Approaches from International Law and 
International Relations, eds. Robert J. Beck, Anthony Clark Arend and Robert D. Vander Lugt 
(Oxford: Oxford University Press, 1996), 113-141. 

7 See Mary Ellen O'Connell , "New International Legal Process," American Journal of International 
Law 93:2 (April 1999): 334-351. 
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ordering principle of the European continent prior to the modern era was that of 

natural law, which was disseminated globally by the colonial expansion of European 

states. However, the idea of rules guiding behaviour between power groups dates back 

to the Roman Empire, 8 while the origins of natural law are found in the works of the 

ancient Greeks prior to the advent of the state.9 Influenced by the works of Aquinas, 

natural law's roots are in his reading of Aristotelian philosophy.1 0 The basis of natural 

law is theological, as it arises from "human reason intended as practical reason, but 

only because and in so far as natural law partakes of a share of divine reason, because 

and in so far as natural law partakes of a share of eternal law." 1 1 Eternal law, or the 

divine law of God, is the foundation of natural law. The authority of God is dominant 
10 

in the natural law framework, while justice and morality are fundamental to the 

determination of the content of natural law. A l l laws that are immoral are not law, and 

all laws must be moral to be true law. 1 3 There is a necessary connection between law 

and morality, 1 4 contingent upon the existence of faith in nature created by a just 

God. 1 5 Thus, natural law is "the concept of morally legitimate power and the concept 

of a legally valid rule is the concept of a rule which there is a moral right to 

enforce."16 

The requirement that the content of law is morally valid entails that natural 

law is not concerned with "the act of wil l of a person acting as legislator in matters of 

Alfred Vedross and Herbert Franz Koeck, "Natural Law: The Tradition of Universal Reason and 
Authority," in The Structure and Process of International Law, eds. R.St J . MacDonald and D . M . 
Johnston (Boston: Martinus Nijhoff Publishers, 1983), 18. 
9 Robert J. Beck, Anthony Clark Arend and Robert D. Vander Lugt, "Natural Law" in International 
Rules: Approaches from International Law and International Relations, eds. Robert J. Beck, Anthony 
Clark Arend and Robert D. Vander Lugt (Oxford: Oxford University Press, 1996), 34. 
1 0 Hans Kelsen (Translated by Carmen G. Mayer), "Foundation of the Natural Law Doctrine," reprinted 
in The International Library of Essays in Law and Legal Theory: Schools 1.1 Natural Law, ed. John 
Finnis (Aldershot: Dartmouth Publishing Co., 1991), 103. 

11 Ibid, 106. 
12 Ibid, 106. 
1 3 Deryck Beyleveld and Roger Brownsword "The Practical Difference Between Natural-Law Theory 
and Legal Positivism," reprinted in The International Library of Essays in Law and Legal Theory: 
Schools 1.2 Natural Law, ed. John Finnis (Aldershot: Dartmouth Publishing Co., 1991), 2. 
14 Ibid, 4. 

1 5 Kelsen, "Foundation," 109. 
1 6 Beyleveld, "Practical Difference," 5. 
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morality or law, or about any custom that originated from the norm in question." 

Rather, natural law presupposes there is a universality to the human experience that 

can be realized, that there are certain basic norms or values that all humans strive 

for. 1 8 The framework of natural law is based on a common morality, 1 9 or "certain 
20 

fundamental values which [are] believed to be absolutely valid." This system of 

universal laws arose as a historical product from Western thought, reinforced through 

natural law's interpretation as a philosophical doctrine.21 

Natural law did not withstand the changing political and social order that 

occurred in Europe during the Enlightenment. Based on rational and empirical 

scientific methods, the theoretical position of legal positivism redefined the obligation 

to obey law based on the domestic configuration of state rule and voluntarism.2 2 

Divine command was replaced by the coercive power of the state with the ability to 

enforce promises.2 3 Law was considered valid based on the consent of those being 

governed rather than a divine or moral obligation. 2 4 The content of legal rules was 

irrelevant to the obligation to obey. 

The alteration of the framework of law from natural law to legal positivism 

necessitated a reconceptualization of international law. The legal positivist 

requirement of a state structure to promulgate and enforce legal rules does not exist at 

the international level. As a result of the lack of an overarching state, some positivists 

contend that international law does not exist, or that law is simply what states say it is. 

Kelsen, "Foundation," 106. 
1 8 Neil MacCormick "Natural Law Reconsidered," reprinted in The International Library of Essays in 
Law and Legal Theory: Schools 1.1 Natural Law, ed. John Finnis (Aldershot: Dartmouth Publishing 
Co., 1991), 101. 
1 9 Joseph B. Keenan and Brendan F. Brown, Crimes Against International Law, reprinted in The 
Natural Law Reader, ed. Brendan F. Brown (New York: Oceana Publications, 1960), 109. 
2 0 A . P . d'Entreves, Natural Law: An Introduction to Legal Philosophy (New York: Hutchinson House, 
1952), 117. 

21 Ibid, 8. 

2 2 Bruno Simma and Andreas L . Paulus, "The Responsibility of Individuals for Human Rights Abuses 
in Internal Conflicts: A Positivist View," American Journal of International Law 93 (1999): 304. 
2 3 Anthony D'Amato, Jurisprudence: A Descriptive and Normative Analysis of Law (Boston: Martinus 
Nijhoff Publishers, 1984), 181. 
2 4 Robert J. Beck, Anthony Clark Arend and Robert D. Vander Lugt "Legal Positivism" in 
International Rules: Approaches from International Law and International Relations, eds. Robert J. 
Beck, Anthony Clark Arend and Robert D. Vander Lugt (Oxford: Oxford University Press, 1996), 56. 
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Moving away from the theological principles of natural law, "[i]n the absence of such 

evidence of the wil l of states, positivists wil l assume that states remain at liberty to 

undertake whatever actions they please."25 

Positivist theorists explain the obligation to obey international law based on 

the consent of states,26 and as such only those rules clearly and voluntarily consented 
• i • 27 • i • 

to by states restrict the sovereignty of states. International law is then rules "found in 

custom and treaty...[with] the law of nature...non-legal or non-existent."28 The 

positivist explanation for a system of legal rules at the international level is lex lata, 

an objectively visible "unified system of rules that... emanate from state w i l l . " 2 9 There 

is "no necessary connection between law and morality within the concept of law 

itself" and the creation of law by states deflates law to the level of humanity from 

the level of God, extricating the existence of law from its merits or demerits.31 

However, the international community has yet to fully separate the concept of law 

from its morality, based on the difficulties of enforcing promises made in an 

anarchical international community. The process of the creation of customary 

international law requires a determination of state wil l that entails a balancing of 

factors in a social context. Without one institution to promulgate international law, the 

articulation of legal rules wil l be contested and reflect the power differentials within 

the international community. Differences of power between states wil l be based on 

military, economic and political legitimacy as perceived by other states within the 

system. The perceptions of other states wil l shape legal arguments and the methods by 

which states have chosen to resolve claim-conflict situations wil l in part influence the 

outcome of those conflicts. 

Steven R. Ratner and Anne-Marie Slaughter, "Appraising the methods of international law: a 
prospectus for readers," American Journal of International Law 93:2 (April 1999): 293. 
2 6 John Dugart, International Law: A South African Perspective (Capetown: Juta & Co. Ltd., 1994), 10. 
27 Ibid, 33. 
2 8 Martin Wight, International Theory: Three Traditions (London: Leicester University Press, 1991), 
14. 

2 9 Simma, "Human Rights Abuses," 304. 
3 0 Beyleveld, "Practical Difference," 2 note 1, italics in original. 
31 Ibid, 2 note 1. 
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C. The International Court of Justice: International Organization 

The international community of states has chosen various mechanisms by 

which to order state-to-state interactions. At the end of the Second World War, the 

creation of the United Nations launched the post-War era and various subsidiary 

organizations to fulfill the mandate of the United Nations. The International Court of 

Justice was created in 1945 within the auspices of the Charter of the United Nations to 

act as the principal judicial organ of the organization.32 Article 33 of the Charter of 

the United Nations outlines a number of methods by which states can settle disputes, 

including negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement 

and resort to regional agencies and arrangements.33 The Statute of the Court forms an 

integral part of the Charter, elaborating upon certain general principles outlined in 

Chapter X I V of the Charter.3 4 The Statute is annexed to the Charter, but allows states 

not party to the United Nations also to turn to the Court for adjudication purposes. 

The Court itself is an organ of international law: "it is neither a legislative body nor an 

academic institution...[i]t dispenses justice within the limits that have been assigned 

to it ." 3 5 The decisions of the Court hold no precedential value and are not binding 

upon states not party to the dispute. However, the decisions of the Court do indicate 

the rules to which states agree to be bound and i f manifest in the actions of other 

states can contribute to the creation of customary international law. 

1. The Definition of Custom: Social and Statutory Interpretations 

The definition of the term 'custom' is dependent upon the context in which the 

word is used, the situation to which it refers and the agents that give it reference. The 

dictionary defines custom as "an established usage which by long continuance has 

International Court o f Justice, Forward [cited 18 June 2002]. Available from http://vvww.ici- 
cii.or&iciw'wvv/igeneralinformation/ibbook/Bbookframepage.htm 
3 3 International Court of Justice, History [cited 18 June 2002]. Available from http://www.ici- 
cii.org/iciwww/igeneralinformation/ibbook/Bbookframepage.htm 
34 Ibid, [cited 18 June 2002]. 
3 5 International Court of Justice, International Law [cited 18 June 2002]. Available from 
http://vvwvv.ic¡-cii.orK/iciww\v/igeneralinformation/ibbook/Bbookframepage.htm 

http://vvww.ici-
http://www.ici-
http://vvwvv.ic%c2%a1-cii.orK/iciww/v/igeneralinformation/ibbook/Bbookframepage.htm
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acquired the force of a law or right." In a social context, custom can be generally 

understood as a binding obligation that arises from a habitual practice. The repetition 

of acts creates and reinforces in agents the expectation that the practice wil l continue. 

Agents understand through socialization that certain acts are expected in certain 

situations and rules indicate to agents the specific behavior that is appropriate in 

situations that occur regularly. There are numerous pressures to maintain a social 

custom - relationships of authority, approval and disapproval of one's peers, social 
37 

rewards and punishments - but i f the obligation is 'social' there is no official or 

'legal' penalty for a violation of the obligation. This does not mean an agent that 

violates a social custom wil l not be scorned or socially punished for such acts, but the 

punishment is neither formal nor specific. When a custom that arises from habitual 

practice is considered to be of sufficient importance to entail specific punishment, the 

custom can be deemed by agents to be legally binding. The process of deeming, of 

determining the status of a rule, occurs through various practices specific to the 

society in which the rule operates. These practices that tell agents how to make a rule 

legally binding may be contested, but legally binding rules give agents prescriptions 

and proscriptions for their actions and say what punishments wil l be incurred when 

such rules are broken. 

The secondary rules creating customary international law have been 

constructed in the context of an anarchical international system structure and codified 

in the Statute of the International Court of Justice. Article 38(l)(b) of the Court's 

Statute defines custom to be "evidence of a general practice accepted as law." 3 8 The 

wording agreed upon by the states creating the Statute of the Court defines custom as 

a source of international law and evidence of that law. Through interpretations by the 

Court in the resolution of conflict and the regular interaction of states, the concept of 

custom has been divided into two elements - general practice and acceptance as law. 

According to the Court, "[n]ot only must the acts concerned amount to a settled 

Lesley Brown ed., The New Shorter Oxford English Dictionary v.I, A - M (Oxford: Clarendon Press, 
1993), 577. 

3 7 Max Weber, "The Sociological Concept of Law," in The Sociology of Law: Interdisciplinary 
Readings, ed. Rita James Simon (San Francisco, Chandler Publishing Company, 1968), 51. 
3 8 International Court of Justice, Statute [cited 18 June 2002]. Available from http://www.icj- 
cii.org/iciwww/ibasicdocuments/ibasictext/ibasicstatute.htm 

http://www.icj-
http://cii.org/iciwww/ibasicdocuments/ibasictext/ibasicstatute.htm
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practice, but they must also be such, or be carried out in such a way, as to be evidence 

of a belief that this practice is rendered obligatory by the existence of a rule of law 

requiring i t ." 3 9 General practice is referred to as state practice and is based on the 

observable acts of states. The Court clearly stated in the North Sea Continental Shelf 

case4 0 that practice is evidenced by the passage of time, generality and uniformity of 

state acts.41 Accepting a practice as legally binding, the 'psychological' element of 

custom, has been labelled opinio juris?2 According to the International Court of 

Justice, custom is composed of state practice and opinio juris, and is evidence of the 

existence of law. 4 3 

The definition of custom refined by the Court is contested within the 

international community. Some states consider the definition circular and difficult to 

prove. 4 4 This has led to the assertion that the "definition in Article 38(l)(b) is 

defective because general practice accepted as law is evidence of custom not the other 

way around as stated in Article 38(l)(b)." 4 5 Others have asserted that "[s]trictly 

speaking, [Article 38] is merely an enumeration of the sources that the Court is to 

consult when attempting to determine the existence of a rule of international law for a 

pending case."46 These different conceptualizations of the definition of customary 

international law and the interpretation of the Statute of the International Court of 

3 9 International Court of Justice, International Law [cited 18 June 2002]. Available from 
http://www.tcj-cij.org/icjwww/ige 
4 0 International Court of Justice, North Sea Continental Shelf (Federal Republic of Germany/Denmark; 
Federal Republic of Germany/Netherlands) (1967-1969) Available from http://www.icj- 
cu.org/iciwww/idecisions/isummaries/icssuminary690220.htm 
4 1 David Joseph Attard, The Exclusive Economic Zone in International Law (Oxford: Clarendon Press, 
1987), 30. 

4 2 Peter Malanczuk, Akehurst's Modern Introduction to International Law Seventh Revised Edition 
(London: Routledge, 1997), 44. 
4 3 For discussions regarding the circularity of custom and the deficiencies of Article 38, see Gennady 
M . Danilenko, "The Theory of International Customary Law," German Yearbook of International Law 
31(1988): 10-11; Jo Lynn Slama, "Opinio Juris in Customary International Law," Oklahoma City 
University Law Review 15(2) (1990): 604. 

4 4 For a brief background on the theoretical foundation of the legal concept of custom, following the 
works of Blackstone, Puchta, Savigny and Geny, see Slama, "Customary International Law," 608-614. 
4 5 David P. Fidler, "Challenging the classical concept of custom: perspectives on the future of 
customary international law," German Yearbook of International Law 39 (1996): 200. 

4 6 Anthony Clark Arend, "Toward an Understanding of International Legal Rules," in International 
Rules: Approaches from International Law and International Relations, eds. Robert J. Beck, Anthony 
Clark Arend and Robert D. Vander Lugt (New York: Oxford University Press, 1996), 296. 

http://www.tcj-cij.org/icjwww/ige
http://www.icj-
http://cu.org/iciwww/idecisions/isummaries/icssuminary690220.htm
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Justice reflect a certain understanding of international order. If the creation of legal 

rules occurs in a linear sequence similar to the law-making process at the domestic 

level, custom cannot be both a source of law and evidence that a certain law exists. 

Yet within the horizontal law-making process at the international level states interact 

and create international law, with the Court making its decisions within a social 

setting that is not linear in structure. Given the nature of international relations and the 

Court's role in claim-conflict resolution, the Court must consider whether or not "the 

belief in the existence of a norm on the part of the State, which is at the same time 

both subject and creator of international law, [cannot] be at the origin of the 

emergence of that norm." 4 7 States are the authors of international law and through 

adjudication of disputes the International Court of Justice contributes to the 

refinement and definition of both the primary and secondary rules of customary 

international law. 

2. State Practice: Consent, Acquiescence and the Persistent Objector 

Three general rules that explain the significance of state action in the 

construction of international law are consent, acquiescence and persistent objection. 

These secondary rules explain to states how to create primary rules of customary 

international law. The rule of consent explains the dominance of state sovereignty and 

decision-making powers, while acquiescence and persistent objection direct states as 

to the significance of acts or non-acts. As social actors, the choice by states to act or 

not to act affects the configuration of international society, with the significance of 

that choice interpreted by other states according to rules. 

To be a state means to interact in a particular social framework. The consent 

of states is one rule explaining why states are bound to the substantive rules of 

international law, and that there exists no higher order than the order created by states. 

The specific configuration of the rule of state consent is contested, as the rule has 

been constructed in two different forms. Some argue that consent must be obtained 

from states during the formation of each new primary substantive rule of international 

law - others claim that states consent to the process of international law making and 

Michael Byers, Custom, Power and the Power of Rules: International Relations and Customary 
International Law (Cambridge: Cambridge University Press, 1999), 132 note 10. 
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are thus bound by the outcome of that process. Placing the rule of state consent in the 

context of international relations, 

[f]he obligation to conform to rules of international law is not 
derived from the voluntary decision of a State to accept or reject 
the binding force of a rule of law [but] [r]ather, it is the societal 
context which motivates States to have an international law and to 

48 

conform to its norms. 

States may argue they are not bound by a particular legal rule because they have not 

directly consented to be bound by that rule. Yet the rules of customary international 

law are fluid social rules that continuously develop, and are not accepted or rejected 

without a cost to the state making that decision. 

In creating custom through a self-regulated interactive process, states have the 

ability to act and to refrain from acting, 4 9 affecting the outcome and shaping the 

international legal process. The complexities of international relations and the social 

reality of world politics dictate that states "acquiesce to the development, maintenance 

or change of a customary rule knowing that their behavior wil l contribute to that 

development, maintenance or change."50 The rule of acquiescence explains that a non-

act or the lack of objection to acts done by other states implies state approval of those 

acts, and that such approval could contribute to the creation of a legal rule. 5 1 As such, 

"in the process of custom formation, the active practice of states frequently acquires 

normative recognition as the result of a tolerant attitude on the part of other States." 

The rule of acquiescence reflects the underlying social power configuration of 

international society, in that those with the power to act can do so and are dominant in 

the creation of substantive legal rules. Newly independent and developing states may 

not have the financial resources to maintain diplomatic, political or legal 

correspondence with every state in the international system and may not be aware of 

Johnathan I. Charney, "The Persistent Objector Rule and the Development of Customary 
International Law," British Year Book of International Law 56 (1985) (Oxford: Clarendon Press, 
1986): 16. 
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Anthony D'Amato, " A Brief Rejoinder," Vanderbilt Journal of'Transnational Law 21:1 (1988): 489. 
5 0 Byers, Power of Rules, 149. 
5 1 Malanczuk, Modern Introduction, 43. 
5 2 Gennady M . Danilenko, "The Theory of International Customary Law," German Yearbook of 
International Law 31 (1988): 39. 
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all state actions that have potential legal implications. But by becoming members of 

the international community, 5 4 new states are "automatically bound by generally 

accepted international law" 5 5 and generally "cannot in principle escape existing 

customary obligations."5 6 

A state has the ability to object to acts of other states, to practices disagreed 

with. The rule of persistent objection can mitigate the rule of acquiescence, as those 

without the ability or power to create a practice do have the ability to voice objections 

to the acts of other states. Consistent diplomatic or public statements disagreeing with 

a practice may be sufficient to remove a state from the emerging primary rule. 

Persistent objection as a legal rule was recognized by the International Court of 

Justice in the Fisheries (United Kingdom v. Norway) case,57 where the rule was 

articulated and qualified. Norway had been objecting to British and Irish 

encroachment on traditional Norwegian fishing grounds for several hundreds of 
58 

years, and the Court took the objections into consideration during the adjudication 

of the case. However, the rule of persistent objection is not easily reconciled with the 

consent of States to the systemic creation of customary international law. 5 9 If the 

outcome of the resolution of a claim-conflict situation is the determination that the 

practice in question is a legal rule guiding the behaviour of states, the objecting state 

is bound by that rule. Generally, the use of persistent objection that has removed a 

state from the operation of a legal rule occurs in the context of a special or 

geographical custom, rather than general customary international law. 6 0 The 

effectiveness of the rule of persistent objection depends upon the context in which it is 

invoked. The "possibility of effective preservation of the persistent objector status 

should not...be confused with the legally recognized possibility not to agree with new 

Fidler, "classical concept of custom," 209. 
5 4 Hurrell, "Reflective Approach," 60. 
5 5 Malanczuk, Modern Introduction, 47. 
56 Ibid, 47. 
5 7 International Court o f Justice, Fisheries (United Kingdom v. Norway) (1949-1950). Available from 

http://www.ici-cij.ors /iciwww/idecisions/isummaries/iuknsumniary5 I 121S.htm 
5 8 Danilenko, "Theory," 12. 
5 9 Charney, "The Persistent Objector," 6. 
60 Ibid, 6. 

http://www.ici-cij.ors/iciwww/idecisions/isummaries/iuknsumniary5
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customary rules." 1 Simply because the legal rule of persistent objection can be used 

by states does not dictate that states wil l not be bound by an emerging primary rule of 

customary international law. The effectiveness of persistent objection wil l depend 

upon the substance of the custom and the willingness of the international community 

to accept the removal of a state from the emerging rule. 

3. State Practice: Elements of Time, Generality and Uniformity 

The rule of state practice is defined most narrowly as the objectively 

determinable acts of states. Integral to the creation and delineation of primary rules of 

customary international law, state practice indicates the rules to which states wil l 

agree to be self-bound. Acts of a state can indicate the physical capacity of that state, 

state interests considered by that state to be important enough to act upon, and the 

limits to which state action can be pushed.6 2 The elements of the rule of state practice 

consist of time, the uniformity of repetitions of an act, and the generality of the 

practice. These elements can be utilized in various combinations to constitute the state 

practice component of customary international law, 6 3 based on the need to place an 

act in a particular context when determining the legality of an act done by a state.64 

State practice as a rule was recognized by the International Court of Justice in the 

Asylum (Columbia/Peru) case,65 in which the Court defined state practice as "an 

action based on constant and uniform usage over an extended period of time." 6 6 

Prior to the interpretation and definition of state practice articulated by the 

International Court of Justice, the requirement of time to create state practice was 

rooted in the European definition of custom, arising from the works of Blackwell. 6 7  

According to the European definition, the habitual repetitive acts creating a customary 

practice require a time differential between an initial act and the next act(s) creating a 

6 1 Danilenko, "Theory," 43. 

6 2 Arthur M . Weisburd, "Customary International Law: The Problem of Treaties," Vanderbilt Journal 
of'Transnational Law 21:1 (1988): 36. 
6 3 Danilenko, "Theory," 29. 
6 4 Byers, Power of Rules, 149. 
6 5 International Court o f Justice, Asylum (Columbia/Peru) (1949-1950). Available from http://www.ici- 
cii.org/iciwww/idecisions/isummaries/icpsummary501 120.htm 
6 6 Malanczuk, Modern Introduction, 44. 
6 7 Slama, "Customary International Law," 609. 

http://www.ici-
http://cii.org/iciwww/idecisions/isummaries/icpsummary501
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practice. The passage of time was necessary for repetitive acts to occur and generate 

habits and obligation. A useful rule in a period of history during which 

communication was comparatively slow and instances of state-to-state interactions 

significantly low in number, in today's highly interactive and technologically 

advanced international community a lengthy period of time may not be necessary to 

create customary legal rules.6 8 However, a temporal element is useful when 

determining primary rules of customary law. If the amount of time required to 

constitute primary legal rules is decreased, the emerging rule may be inherently 

unstable and relatively vulnerable to change because it is based on a limited number 

of instances of state practice.6 9 If the requirement of time in the creation of customary 

legal rules is understood as "the development over a certain period of sufficient State 

practice,"7 0 then the creation of customary international law focuses on the number 

and type of acts sufficient to create custom in a particular context rather than a 

specific time frame in which the practice has been occurring. 

The element of generality required to constitute state practice sufficient to 

create a primary rule of customary international law is based on a determination of 

how many states participate in the practice. A rule of customary international law is 

only useful to states i f states wil l follow the rule. If a sufficient number of states do 

not participate in the practice, the rule cannot direct state behaviour. According to the 

International Court of Justice, generality is based on "the active or passive 

participation of all the States whose interests are affected and who are going to be 

bound by [a particular custom]."7 1 The Court has recognized that the entire 

international community of states does not have to engage in a practice for a rule to 

emerge and the acts or non-acts of states particularly affected must be taken into 

consideration. Some consider the unequal weighting of the practice of states to 

contradict the foundation of the international order created in the post-World War 

See Bin Cheng, "Custom: The Future of General State Practice in a Divided World," in The Structure 
and Process of International Law: Essays in Legal Philosophy, Doctrine and Theory, eds. Ronald St. J. 
Macdonald and Douglas M . Johnston (The Hague: Lancaster, 1983), 513-554. 
6 9 Danilenko, "Theory," 30. 
7 0 Ibid, 30. 
71 Ibid, 29. 
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Two era, yet in a legal system where rules are defined by actors who are self-obliged 

to follow such rules, the distribution of power and ability wi l l affect the outcome of 

the law-making process.73 Law is a reflection of the power differentials within society 

and the generality element of state practice reflects this inequality. As such, "[f]he 

number of states required to meet the generality requirement [may be].. .no more than 

a mere handful." 7 4 

The requirement of uniformity of state practice sufficient to create a primary 

customary legal rule rests upon how many states participate in the practice 

consistently. Uniformity exists when there is a "general State practice or behavior 

following a coherent, identifiable rule or principle." 7 5 The identification of a 

customary legal rule does not require that the uniformity be absolute: there may be 

inconsistencies in the substantive practice between states, but this does not "prevent 

the establishment of customary patterns of behavior and recognition of relevant 

general rules underlying the practice."7 6 State practice may be uniform - a rule may 

have sufficient rigidity to be discernable from acts of comity 7 7 - but the composition 

of states that uniformly maintain the practice may only consist of those states 

specially affected. A lack of generality can be mitigated by a high concentration of 

uniformity of action by states specially affected - and a widely accepted primary rule, 

though not consistently followed, may be considered to create customary international 

law. The rules constituting state practice do not exist in an absolute formula and are 

contested by states during the social process of creating customary legal rules. 

4. State Practice: The Influence of Treaties 

Treaties are a specifically delineated and articulated set of obligations 

negotiated between two or more states. The rules that states have developed to create 

7 2 Fidler, "classical concept of custom," 203. 
7 3 Elizabeth Comack and Stephen L . Brickey, "Introduction: Theoretical Approaches to the Sociology 
of Law," in The Social Basis of Law: Critical Readings in the Sociology of Law eds. Elizabeth Comack 
and Stephen L. Brickey (Publication information) 20. 

7 4 Fidler, "classical concept of custom," 203 note 23. 
7 5 Danilenko, "Theory," 29. 
76 Ibid, 29. 
7 7 Comity is defined in Black's Law Dictionary, ed. Bryan A . Garner (St. Paul: West Group, 1999), 267 
as "Courtesy; complaisance; respect; a willingness to grant a privilege, not as a matter of right, but out 
of deference and good w i l l , " it is done "not as a matter of obligation, but out of deference and respect." 
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treaties arise from the history of state interactions and are codified in the Vienna 

Convention on the Law of Treaties. The rules within the Vienna Convention indicate 

that the signature and ratification of a treaty should be considered as a means of 

expressing state consent to be bound by that treaty, the provisions of which are 
78 • 

relevant only to signatory states. If the parties to a treaty "reasonably believe that 

they [have] no legal obligation to behave as the treaty require [s] but for the treaty,"79 

the rules of the Vienna Convention indicate the primary rules of the treaty cannot be 

used to create customary legal rules. 

However, the International Court of Justice has elaborated upon the provisions 

of the Vienna Convention through the resolution of claim-conflict situations and has 

identified 
three relatively uncontroversial circumstances in which 
international agreements may be relevant to finding customary 
international law: they can codify the existing law, they can cause 
the law to crystallize, and they can initiate the progressive 
development of new law. 8 0 

The Court explicitly recognized the ability of treaties to develop and clarify 
81 

customary legal rules in the North Sea Continental Shelf case. When a treaty claims 

to be declarative of custom this "amounts to an explicit acknowledgment by the 

parties to the treaty that they would be legally bound to the treaty's rules even i f the 

treaty did not exist." 8 2 If a treaty does not include a provision clearly delineating the 

relationship of the treaty with customary legal rules, the content of the treaty can 

indicate what is acceptable to states and what states have committed themselves to 

do. 8 3 Beyond the obligations of a treaty, i f states not party to the treaty adopt practices 

outlined within the treaty and such practices become generally accepted, the rule 

originating in the treaty can become binding on third parties through the mechanisms 

7 8 Danilenko, "Theory," 38. 
7 9 Anthony D'Amato "Custom and Treaty: A Response to Professor Weisburd" Vanderbilt Journal of 
Transnational Law 21:3 (1998): 470. 
8 0 Jonathan I. Charney "International Agreements and the Development of Customary International 
Law." Washington Law Review 61 (1986): 971 ; See also David Joseph Attard, The Exclusive Economic 
Zone in International Law (Oxford: Clarendon Press, 1987), 287. 
8 1 Fidler, "classical concept of custom," 217. 
8 2 Weisburd, "Problem of Treaties," 23. 
8 3 D'Amato, "Response," 466. 
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of custom. The "[rjules embodied in a treaty may evolve into a binding rule of 
OC 

custom," dependent upon whether acts following the rules of the treaty suffice to 

fulfill the state practice requirement of the secondary rules of customary international 

law. 

Due to the disputed nature of the secondary rules of customary international 

law, there has been the suggestion that the international community adopt a "treaty 

response."86 Clarifying the secondary rules of custom, a treaty would outline the 

requirements fulfilling secondary rules and be signed and ratified by the international 

community. 8 7 The difficulty with the "treaty response" is that the provisions of the 

treaty would have to be interpreted in each specific claim-conflict situation to 

delineate the content of the contested customary obligations. The "treaty response" 

does not differ significantly from the current configuration of the determination of 

customary international law. The objective determination of state practice entails an 

analysis of customary and treaty-based practice, as the creation of customary legal 

rules and the negotiation of a treaty often occur concurrently and have interconnected 

causal effects. 

5. Opinio Juris: The Psychological Belief of States 

The element of opinio juris required to create customary legal rules is the 

condition that, in addition to state practice, states must believe their actions are legally 

obligatory.8 8 The rule requiring a belief in legality is used to differentiate "State 

practice which is relevant to the customary process from State practice which is 

not,"8 9 transforming common rules of conduct into legally binding norms. 9 0 The rule 

of opinio juris is one method of distinguishing international acts of comity, courtesy, 

ceremony and protocol from practices with legally binding obligations.91 Opinio juris 

8 4 Danilenko, "Theory," 21, 28. 
8 5 Slama, "Customary International Law," 644. 
8 6 Fidler, "classical concept of custom," 217. 
8 7 Danilenko, "Theory," 18 note 25; Also see Will iam Butler, Law of the Sea Institute Proceedings 16 
(1982),508. 
8 8 Byers, Power of Rules, 130. 
89 Ibid, 148. 
9 0 Danilenko, "Theory," 11. 

91 Ibid, 32. 
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is based on "a conviction felt by States that a certain form of conduct is required by 

international law," and is considered pivotal by some actors to the creation of 

international law. The importance of opinio juris is based in part on the precursor of 

the current legal system, natural law, and the difficulties of creating law in a 

horizontal rather than hierarchical power structure. 

Opinio juris is the most contested and debated element of the secondary rules 

of customary international law. A n amorphous concept, opinio juris has been 

explained and utilized in numerous forms by various actors. Opinio juris has been 

conceptualized as internationally shared expectations, a social necessity, or diffuse 

consensus about which rules of international society should be legally binding. 9 3 

These understandings may be based on an individual state's articulation of legal 

rules, 9 4 or a community-wide diffuse consensus as to "the 'legal relevance' of 

different kinds of behaviour in different situations."95 The forms of proof of opinio 

juris are varied due to the difficulty of objectively proving the existence of a state's 

'belief in legality. The articulation and speech acts of states, the signatures and 

voting patterns of states in international organizations, signatories to United Nations 

resolutions, the ratification of international conventions and the general practices of 

states have all been used to evidence the existence of opinio juris?6 Some suggest that 

opinio juris can be manifest as "an objective claim of international legality [that is] 

articulated in advance of, or concurrently with, the act which...constitute[s] the 

quantitative elements of custom."9 7 

The International Court of Justice has sanctioned the use of traditionally non-

binding actions as evidence of opinio jurist as articulated in the Court's decisions in 

the North Sea Continental Shelf case and Military and Paramilitary Activities In and 

Malanczuk, Modern Introduction, 44. 
9 3 Slama, "Customary International Law," 634. 
9 4 Byers, Power of Rules, 132. 
95 Ibid, 148. 
9 6 Danilenko, "Theory," 38. 

9 7 Anthony D'Amato, The Concept of Custom (Ithaca: Cornell University Press, 1971), 74, italics in 
original. 
9 8 Fidler, "classical concept of custom," 203. 
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Against Nicaragua. In the North Sea Continental Shelf case, the Court stated that the 

"very widespread and representative participation in the convention might suffice of 

[custom], provided it included that of states whose interests were specially 

affected."1 0 0 Reaffirming this stance in Military and Paramilitary Activities In and 

Against Nicaragua, the Court stated that opinio juris "may be deduced from the 

attitude of States towards certain General Assembly resolutions."1 0 1 Focusing on 

statements within the U N as "potentially creative, or at least indicative, of rules of 

customary international law," the conclusion of the Court was that "widespread 

participation in a convention "by i tself creates customary law." In some cases the 

International Court of Justice has assumed opinio juris exists because general, 

uniform state practice exists, 1 0 4 while in others the Court has required positive 

evidence of opinio juris}05 

Many scholars question whether opinio juris is a feasible requirement of 

customary international law. Writers such as Kopelmanas, 1 0 6 Haggenmacher,107 and 
1 (JO 

Lachs argue that observable state practice is sufficient to prove the existence of 

customary international law, while scholars such as Bin Cheng 1 0 9 consider opinio 

juris the only necessary constitutive element of customary legal rules. However, when 

determining the configuration of the secondary rules of customary international law, it 

is recognized that "[o]pinio iuris cannot be entirely separated from practice because it 

International Court of Justice, Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States of America) (1984-1991). Available from http://www.icj- 
cii.org/icjwww/Icases/iNus/inusframe.htm 
1 0 0 Danilenko, "Theory," 27. 
101 Ibid, 36. 
1 0 2 Byers, Power of Rules, 135. 
1 0 3 Danilenko, "Theory," 28. 
1 0 4 Fidler, "classical concept of custom," 206. 
105 Ibid, 206 note 34. 

1 0 6 Byers, Power of Rules, 130 note 3. 
107 Ibid, 140. 
1 0 8 Charney, "International Agreements," 974 note 12. 
1 0 9 Byers, Power of Rules, 130 note 3. 

http://www.icj-
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can be made cognizable only through overt manifestations of State behavior." 

Accordingly, 

it is an anthropomorphic fallacy to think that the entities we call 
states can "believe" anything; thus, there is no reason to call for 
any such subjective and wholly indeterminate test of belief when 
one is attempting to describe how international law works and how 
its content can be proved. 1 1 1 

This debate about the requirement of opinio juris in the secondary rules of customary 

international law reflects the concern that a "heavy reliance on verbal acts in 

ascertaining opinio juris can threaten to create a gap between international law and 

international politics." 1 1 2 The secondary rules of customary law must sufficiently 

direct states as to the significance of their actions, and states must agree to that degree 

of significance. The reliance on a wide definition of state practice, rather than simple 

belief in legality, reinforces the social construction of international law. 

Rules of customary law...firmly established through inductive 
reasoning based on deeds rather than words may have been, and 
still are, limited in scope, but they had, and continue to have, 
several undoubted advantages. They are hard and solid; they have 
been carefully hammered out on the anvil of actual, tangible 
interaction among States; and they allow reasonably reliable 
predictions as to future State behavior.11 

In a social context, political statements made by states in international forums may be 

wholly political, yet the statement may involve "significant costs, as relatively weak 

States may occasionally find when deciding to oppose powerful States on important 

issues." 1 1 4 Thus the context in which the statement is made and the cost of that 

statement to a particular state is important to consider when determining primary 

customary legal rules. 

The various combinations of state practice and opinio juris that can constitute 

a primary legal rule wil l be context specific. That does not mean that uniformity, 

generality and the passage of time are not secondary rules of customary international 

1 1 0 Danilenko, "Theory," 20. 
1 1 1 D'Amato, "Response," 471. 
1 1 2 Fidler, "classical concept of custom," 208. 
1 1 3 Bruno Simma and Philip Alston, "The Sources of Human Rights Law: Custom, Jus Cogens, and 
General Principles," Australian Yearbook of International Law 12 (1992): 88-89. 
1 1 4 Byers, Power of Rules, 154. 
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law, but rather their particular manifestation and quantification in the determination of 

a primary legal rule wi l l depend on the context of the rule and its creation. Opinio 

juris is a secondary rule of customary international law and similar to state practice, 

how it is manifest wil l vary according to context and whether or not those determining 

and creating international law require a belief of legality. 

D. Application of the Secondary Rules of Customary International Law 

The creation of the legal rules of the Exclusive Economic Zone is a complex 

and convoluted process that requires the temporary resolution of conflicting claims 

about what the secondary rules of customary international law are. In order to fully 

explain how the E E Z became a primary rule of customary international law, a 

chronological explication of states' use of secondary rules in this specific issue-area is 

outlined in the following two Chapters. The case study is structured to highlight the 

development of state practice and opinio juris creating the primary rules of the E E Z 

according to the secondary rules outlined in this Chapter. 

The rules of state practice that contribute to the creation of the primary rule of 

the E E Z can be operationalized in international relations by unilateral state 

declarations, multilateral declarations and international conventions. The Truman 

Proclamations, the Santiago Declaration, the Geneva Conventions and the 

multilateral agreements of the 1970s are all examples of states doing acts that can be 

constructed as the state practice necessary to create a rule of customary international 

law. States have claimed that as they do such acts, those acts are contributing to the 

creation of a customary legal rule. States have also relied on past acts done by 

themselves and other states to claim at a future time that state practice exists that is 

sufficient to ground a rule of customary international law. States determine whether or 

not the specific practices done are sufficient to create a primary rule of law through 

the use of the rules of state practice: consent, acquiescence, persistent objection, time, 

generality, uniformity and the interaction of customary international law with treaties. 

The various acts done by states outlined in Chapter IV are the context and the 

foundation upon which states could claim a customary legal rule of the EEZ, as 

outlined in Chapter V . 
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The resolution of conflicting claims between states and the dialogue that 

occurs between states in non-claim-conflict situations is outlined in Chapter V . 

Chapter V further refines the state practice outlined in Chapter IV and contextualizes 

the secondary rules of state practice and opinio juris. The rapid increase in state 

practice immediately prior to and during the U N C L O S III negotiations is analyzed in 

order to highlight points of convergence that were considered by some states as 

sufficient to ground a primary rule of customary international law. The complex 

negotiations that occurred, contributing to the convergence of state opinion about 

expansive coastal state jurisdiction, exemplify the use of the secondary rules of state 

practice and opinio juris in the creation of the EEZ. Decisions by the International 

Court of Justice on Law of the Sea issues both reflect and contribute to the creation of 

customary legal rules. 1 1 5 Three decisions of the Court are outlined in Chapter V in 

order to highlight the practical decisions of the Court and how those decisions are 

interpreted and reiterated by various states to support their position regarding the 

status of the customary legal rule of the EEZ. A n attempt is made to crystallize the 

fluid relationship between the use of secondary rules to create primary substantive 

rules by contextualizing this relationship in the context of the creation of the 

Exclusive Economic Zone. 

1 1 5 For an examination of this process, see Chapter III, Section C, 38-41. 
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CHAPTER IV - The Customary Creation of the Exclusive Economic Zone 

The creation of the Exclusive Economic Zone is illustrative of the complicated 

process of international law creation and the operation of customary legal rules. The 

general process by which customary legal rules are created was outlined in Chapter III 

of this thesis. Chapter IV applies this methodology by tracking in a chronological 

manner the progression of state practice and the observable preference of states for 

expanded or limited maritime zones. Applying the bootstrapping methodology of 

customary international law creation, the commentary by those external to state 

decision-making - academics, scholars, United Nations Committee Members, 

international lawyers and commissions - about the unilateral and multilateral 

decisions of states wil l be outlined and specific instances of state practice wil l be 

identified. The commentary by non-state entities can feed back into ongoing state 

practice, or can be descriptive of what non-state actors consider to be international 

law. The reliance by states on the practices of other states and invoking those 

practices as contributing to or constitutive of customary legal rules is indicative of the 

rules states consider to be legally binding. Thus, this chapter wi l l outline the state 

practice and commentary contributing to and constituting the Exclusive Economic 

Zone. 

The expansion of state control over oceanic areas and resources in the 

twentieth century has been driven by specific state interests,1 and those interests have 

affected and shaped the EEZ. The tension between different conceptualizations of 

how the oceans should be governed is rooted in the divergent interests among states. 

The economic priority of some coastal states to maintain fishing industries and 

whaling catches conflicted with the military and security interests of other states to 

maintain the breadth of the high seas and freedom of navigation. Those coastal states 

concerned about offshore water column resources were the less powerful, developing 

states, while those states focusing on the freedom of navigation were major naval 

powers. The resolution of these conflicting interests has not been wholly in favour of 

1 Francisco Orrego Vicuna, The Exclusive Economic Zone: Regime and legal nature under 
international law (New York: Cambridge University Press, 1989), 6. 
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the more powerful, but rather the interests of the less powerful were accepted by the 

international community through the law-making process creating the EEZ. 

The rules of the Exclusive Economic Zone reflect the interests of international 

society. The roots of the legal rules of the E E Z lie in the writings of academics and 

political decision-makers that have bounded and reflected the debate about ocean 

control. Such writings have influenced and justified the positions of governments, 

affecting ocean governance. The legal nature of claims to maritime space has shifted 

from unilateral state declarations to multilateral conventions to an internationally 

agreed legal regime. The development of the E E Z cannot be outlined without 

considering the larger context of the general development of the Law of the Sea. The 

breadth of the territorial sea, the functional nature of the contiguous zone, the 

receding size of the high seas - none can be disentangled from the creation of the 

EEZ. The creation of the EEZ required a debate about the breadth of the territorial sea 

and the rights of coastal states; it required a debate about the extension of fishing and 

pollution zones based on the contiguous zone and the breadth of the high seas. 

Domestic reasons alone cannot explain the creation of the customary legal rule of the 

EEZ, or why the declaration by Chile in 1947 of a 200-nautical-mile maritime zone is 

widely recognized as the origin of the framework upon which the Exclusive 

Economic Zone was created. 

A. The Historical Origins of the EEZ 

Historically the Law of the Sea has been intimately tied to power politics, the 

exchange of ideas and the development of societies. The modern era of the Law of the 

Sea begins with European expansion, when the success of empires was based upon 

the ability of those in power to dominate the seas.3 Through the resolution of claim-

conflict situations and the negotiation of political agreements, the seas were 

delineated between political entities in an attempt to define relationships and power 

positions. The most extensive European extraterritorial claim over the oceans was the 

agreement between Spain and Portugal in the Papal Bull of 1493. Emanating from the 

2 Thomas A . Clingan, Jr. "Emerging Law of the Sea: The Economic Zone Dilemma," San Diego Law 
Review 14:3 (April 1977): 534 note 8. 

3 Wayne S. Bal l , "The Old Grey Mare, National Enclosure of the Oceans," in Ocean Development and 
International Law: The Journal of Maritime Affairs 27 (1996): 100. 
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divine powers of the Pope, "[t]he bull Inter Caetera assigned those interests east of an 

imaginary line 100 leagues west of the Azores and Cape Verde Islands to Portugal 

and those west of the line to Spain." 4 This 'ocean grab' was an attempt to assert 

authority over the resources of the ocean and maintain peaceful relations between the 

major naval powers of Portugal and Spain. Eventually the Papal Bull , a political 

agreement backed by the divine power of the Church, became an unfeasible one in 

light of shifting European power politics and the growing importance of England and 

the Netherlands. 

With the rise of England and the Netherlands the debate about how to govern 

the oceans was central to European power politics. The debate began with the now 

famous work of the Dutch jurist Hugo Grotius, Mare Liberum, or "The Free Sea."5 

Grotius was writing on behalf of the Dutch East India Company, in the context of a 

dispute centering on the capture of a Portuguese galleon in the Strait of Malacca in 

1601 during the war between the Netherlands and Spain.6 Grotius advocated the 

position that freedom of navigation was integral to peaceful relations among 

countries, basing this position on "the long tradition of freedom of navigation in the 

Indian Ocean...[and] the Asian state practice of freedom of commerce and trade 

between various countries and peoples without any let or hindrance."7 Although 

Grotius would later relent from his thesis in Mare Liberum to protect the Netherlands' 

assumed monopoly in the East Indies, his promotion of the freedom of the seas 

became an "unassailable axiom of the law of nations." 

Challenging the freedom of the seas doctrine, the British scholar John Selden 

wrote in the early seventeenth century at the behest of King Charles to defend coastal 

state control over areas of the sea.9 The argument in Mare Clausum, seu de Dominio 

Maris Libri Duo (The Closed Sea or Two Books Concerning the Rule Over the Sea) 

was that "the sea was not everywhere common and had in fact been appropriated in 

4 Clingan, "Emerging Law," 531-532. 
5 R.P. Anand, Origin and Development of the Law of the Sea: History of International Law Revisited 
(The Hague: Martinus Nijhoff Publishers, 1983), 2. 
6 Ibid, 3. 
7 Ibid, 80. 
%Ibid, 100. 
9Ibid, 105. 
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many cases." Selden took issue with the Papal Bull between Spain and Portugal not 

because it was against reason and nature - the justifications used by Grotius to deny 

mare clausum - but rather because such appropriation "was not founded on legitimate 

title and these nations did not have a sufficient naval force to assert and maintain it." 1 1 

Reflecting the underlying context of international law - the application of power -

Selden's work, similar to that of Grotius, was a product of the politics of the time and 

the desires of each author's sovereign. As such, "the champions of the freedom of the 

seas in Europe, the Dutch, claimed Mare Clausum in the Indian Ocean and monopoly 

of navigation and trade in the Spice Islands, while the advocates of Mare Clausum in 

the Atlantic pleaded for the open seas in the East Indies."1 2 Reflective of the politics 

in which the Law of the Sea is rooted, after British naval supremacy was established 

in the post-Napoleonic era, Great Britain abandoned its traditional policy of mare 

clausum articulated by Selden to promote the freedom of navigation on the high 

seas. Thus, the debate about the freedom of navigation was dominated by the 

political interests of the major naval powers of the century, "cast in the mould of 

European interests and.. .used for their purposes."14 

The debate between Grotius and Selden, the tension between mare liberum 

and mare clausum, was reignited in the twentieth century. The expansion of 

international society to include newly created states radically altered the substance of 

international law, as the interests of the less powerful but more numerous states were 

now taken into consideration in the law-making process. Driving the debate about 

how the oceans should be governed was scientific and technological advancement. 

The freedom of the high seas had been in part "established upon the premise of the 

inexhaustibility of the living resources of the oceans. It was then considered that such 

resources did not belong to anybody...they were res nullius, so anyone could take 

them." 1 5 This inexhaustibility of resources allowed dominant naval powers to exploit 

1 0 Anand, Origin and Development, 105. 

" Ibid, 106. 
12 Ibid, 110. 
13 Ibid, 159. 
14 Ibid, 161. 

1 5 Jorge A . Vargas, "Latin America and its Contribution to the Law of the Sea" in Toward a New 
International Marine Order, ed. Finn Laursen (London: Martinus Nijhoff Publishers, 1982), 56. 
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fishing resources off the coasts of other states. The realization that the resources of the 

oceans were not in fact inexhaustible was used to support the extension of coastal 

state jurisdiction over offshore maritime space.16 The massive expansion of 

worldwide fishing fleets severely affected small coastal states reliant upon local 

fishing resources,17 and those states began to challenge the status quo of the high seas 

regime. Smaller states used a holistic approach to ocean governance, taking into 

consideration the reliance of coastal states on offshore fisheries and the impact the 

depletion of these resources had on coastal state societies. This approach was adopted 

by the states of Latin America in the twentieth century, which based their ocean 

policy on the holistic perspective found in the works of various Latin American 
18 

scholars and diplomats. 

B. The Political Origins of the EEZ 

1. Unilateral State Declarations 

(a) The Truman Proclamations: A n Unintended Watershed 

The Proclamations made on 28 September 1945 by President Truman of the 

United States of America were a watershed in the development of the Law of the Sea. 

The Proclamations became the catalyst for coastal states to unilaterally claim offshore 

maritime zones, and are recognized as the origins of the development of the Exclusive 

Economic Zone. They were the "first major assertion of rights to resource 

jurisdiction...reflecting] the contemporary political climate and the pressures 

generated by new technology."19 In the Proclamations the United States attempted to 

balance its interests in the exploration and exploitation of offshore resources located 

in the continental shelf with its interest in the freedom of navigation. The U.S. did not 

claim offshore jurisdiction over the water column or superjacent waters to the 

continental shelf. The continental shelf was considered a direct extension of the 

landmass over which the United States held sovereignty, and the waters over the shelf 

were never considered to be within the sovereign jurisdiction of the U.S. other than to 

1 6 Vargas, "Latin America," 57. 
1 7 Anand, Origin and Development, 163. 
1 8 Vargas, "Latin America," 56-58. 
1 9 Clingan, "Emerging Law," 533. 



** CHAPTER IV - The Customary Creation of the Exclusive Economic Zone ** 59 

the traditional breadth of the territorial sea. Attempting to walk a fine line between 

allowing resource extraction and limiting the breadth of the territorial sea, the United 

States tried to maintain the freedom of navigation necessary to ensure the unhampered 

movement of submarines,20 warships, and other military vessels.21 Even though 

limited coastal state jurisdiction and control over the oceans was in the best interests 

of the major naval powers, the actions of the U.S. would lead to a reintroduction of 

mare clausum. 

In the Proclamation with Respect to the Natural Resources of the Subsoil and 

Sea-bed of the Continental Shelf the United States "claimed the natural resources of 

the subsoil and sea-bed of the shelf beneath the high seas but contiguous to its coasts, 
77 

to be subject to its jurisdiction and control." No outer boundary of the shelf was 

specified, although an "accompanying White House release indicated a 100-fathom 

isobath (200 meters) as determinative of the limit." 2 3 The resources of the ocean floor, 

located on the natural prolongation of the territory of a coastal state, were claimed to 

be within the jurisdiction of that state. In the second statement made in 1945, the 

Proclamation with Respect to Coastal Fisheries in certain Areas of the High Seas, the 

United States 
claimed the right to take unilateral conservation measures in areas 
of the high seas, but only with respect to U.S. citizens; where 
fishing grounds were shared between U.S. nationals and the 
nationals of other countries, conservation measures would then be 
implemented by means of agreements involving all the countries 
concerned.24 

Other states claimed this second Proclamation was simply "a right that coastal States 

had exercised from antiquity, and one that was frequently spelled out in national 

2 0 Julio Cesar Lupinacci, "The Legal Status of the Exclusive Economic Zone in the 1982 Convention 
on the Law of the Sea" in The Exclusive Economic Zone: A Latin American Perspective, ed. Francisco 
Orrego Vicuna (Colorado: Westview Press, 1984), 84. 
2 1 Jesper Grolin, "The Future of the Law of the Sea: Consequences of a Non-Treaty or Non-Universal 
Treaty Situation," Ocean Development and International Law: The Journal of Maritime Affairs, 
(1983): 10. 
2 2 David Joseph Attard, The Exclusive Economic Zone in International Law (Oxford: Clarendon Press, 
1987),2. 

23 Ibid, 2. 
2 4 F .V. Garcia-Amador, "The Origins and the Concept of an Exclusive Economic Zone: Latin 
American Practice and Legislation," in The Exclusive Economic Zone: A Latin American Perspective, 
ed. Francisco Orrego Vicuna (Colorado: Westview Press, 1984), 7. 
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fisheries legislation." The Truman Proclamations, outlining the United States' 

extraterritorial expansion of sovereign jurisdiction over the oceans, prompted a 

renewed debate about ocean governance. 

According to the United States of America and other maritime powers, coastal 

states retained "jurisdiction and control" over the resources of the water column to the 

limit of the territorial sea. Beyond this limit the right to offshore fisheries could be 

negotiated between states with vested and historic interests in the economies, but this 

did not equate to sovereignty over the water column of an expanded maritime space.26 

The Truman Proclamations were a public policy stance taken by the United States, but 

they gave other states a position from which to establish expansive maritime claims. 2 7 

The international community did not question the United State's extension of 

jurisdiction and control over the continental shelf,28 and it was this acceptance that led 

numerous other states to issue "proclamations asserting jurisdictional or sovereign 

claims over their continental shelves and reserving to themselves exclusive rights to 

the exploration and exploitation of resources of the seabed and subsoil adjacent to 

their coasts."29 Yet the content of coastal state claims over the continental shelf was 

not uniform, nor were the claims limited solely to the shelf area. Rather, some coastal 

states extended their jurisdiction and control over not only the resources of the shelf 

but also the superjacent waters and air space.30 The legitimacy of such claims would 

be contested for over twenty years until the international community agreed upon a 

new regime for ocean governance. The grab for ocean control began with an 

unknowing Superpower claiming the resources of the continental shelf, and moved 

south to the continent of Latin America, where states claimed the resources of the 

oceans in various different regimes. 

Garcia-Amador, "The Origins," 13. 
2 6 Anand, Origin and Development, 165. 

27 Ibid, 164; Ebere Osieke, "The Contribution of States from the Third World to the Development of 
the Law on the Continental Shelf and the Concept of the Economic Zone," Indian Journal of 
International Law 15 (1975): 318. 
2 8 Anand, Origin and Development, 164. 
29 Ibid, 164. 
30 Ibid, 165. 
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(b) The States of Latin America: The Beginning of the End of Res Nullius 

It was the practices of the Latin American states in the middle of the twentieth 

century that heralded the beginning of the end of res nullius. At odds with the major 

naval powers over the limit of the continental shelf and the regime to govern the 

superjacent waters,31 the states of Latin America chose to unilaterally assert their 

jurisdiction over offshore areas through domestic legislation. In direct contradiction to 

the limited control envisaged by the major naval powers, "most Latin American states 

revived the earliest formulations of the doctrine of the continental shelf, and claimed 

sovereignty over the shelf and the waters above.3 2 The claims of Latin American 

states to sovereignty over the superjacent waters was based on an understanding of 

ocean space that envisioned the seas and land as a continuous whole, rather than areas 

divided between living and non-living resources. 

The claims made by the states of Latin America were significantly more 

expansive in substance and breadth than those proposed by the United States, and the 

state practice in Latin America was widely varied. 3 3 After the Truman Proclamations 

in 1945, the Mexican Executive proposed an amendment to the Mexican Constitution, 

claiming ownership over the waters of the seas above the continental shelf and 

submarine terraces.34 This expanded area of control was designed not to infringe upon 

the rights of third parties or to affect the freedom of the high seas.35 In 1946, 

Argentina issued Decree No. 14,708 Concerning National Sovereignty over the 

Epicontinental Sea and the Continental Shelf, declaring "the Argentina Epicontinental 

sea and Continental Shelf are subject to the power of the Nation, although allowing 

for the character of the waters would remain unaffected for the purpose of free 

3 1 Ralph Zacklin, "Latin America and the Development of the Law of the Sea: A n Overview," in The 
Changing Law of the Sea: Western Hemisphere Perspectives, ed. Ralph Zacklin (The Netherlands: 
Sijthoff International Publishing Company, 1974), 70. 

3 2 Attard, Exclusive Economic Zone, 3. 
3 3 Vicuna, Regime and legal nature, 4. 
3 4 Attard, Exclusive Economic Zone, 4; Garcia-Amador, "The Origins" 14. The President claimed the 
"whole of the continental platform or shelf adjoining [Mexico's] coast line and to each and all of the 
natural resources existing there." 

3 5 Garcia-Amador, "The Origins" 15. In the same year Iceland proclaimed the right to unilaterally 
determine a conservation zone within the limits of the continental shelf, relating to the scientific 
conservation of the continental shelf fisheries. 
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navigation." The Argentinean concept of the epicontinental sea was based upon the 

traditional Latin American holistic approach to ocean resources that did not separate 

the land from the seas.37 The epicontinental sea doctrine "points to the fact that the 

richest living resources are found in the waters above the continental shelf, and it 

draws the conclusion that since the shelf belongs to the coastal state, so should the 

superadjacent waters and its resources."38 The breadth of an epicontinental sea by 

definition was dependent upon the geological configuration of the continental shelf of 

the coastal state, and could be significantly larger, or smaller, than 200 n.m. 

The Latin American declaration that would become the framework of the 

Exclusive Economic Zone was made in 1947 by Chile. 3 9 The declaration of the 

Chilean President reflected the claims of the states of Latin America and clarified the 

functional nature of the offshore zone. Panama and Nicaragua had both claimed 

national sovereignty over the adjacent shelf and coastal waters in 1946 and 1947 

respectively,40 extending the breadth of their territorial seas. But the Official 

Declaration of Chilean President Gabriel Gonzalez Videal on June 23, 1947 was 

different from these claims in that Videal's claim was based on an extension of 

sovereign jurisdiction, not sovereignty, over an area 200 n.m. off the coast of Chile. 4 1 

The Chilean declaration clearly distinguished the epicontinental sea regime from the 

continental shelf and ocean fisheries. Chile unilaterally asserted sovereignty over the 

continental shelf and its resources and the natural resources of the seas to a 200 n.m. 

limit. 4 2 Chile did not extend the continental shelf regime from the soil and subsoil of 

the ocean floor to the water column above, but rather claimed an entirely different 

jurisdiction over mobile natural resources in a maritime zone to 200 n.m. The 

Declaration was made without "disregard to the similar legitimate rights of other 

Attard, Exclusive Economic Zone, 4. 

37 Ibid, 4. 
3 8 Grolin, "Consequences," 10. 
3 9 Vicuna, Regime and legal nature, 3. 
4 0 Attard, Exclusive Economic Zone, 4. 
4 1 Francisco Orrego Vicuna, "Chile," in The Changing Law of the Sea: Western Hemisphere 
Perspectives, ed. Ralph Zacklin (The Netherlands: Sijthoff International Publishing Company, 1974) 
192. 

4 2 Attard, Exclusive Economic Zone, 5. 
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States on the basis of reciprocity.. .[and did not] affect the rights of free navigation on 

the high seas."43 

The Chilean Declaration was followed by the Peruvian Presidential Decree 

No. 781 on 1 August 1947,4 4 which extended Peruvian national sovereignty and 

jurisdiction to the "submarine areas regardless of the depth of the superjacent waters, 

and to the adjacent sea to the extent necessary for the preservation, protection, 

conservation and exploitation of the natural wealth and resources therein."45 The 

Peruvian claim exemplified both the conceptual differences between the major 

maritime naval powers and developing states regarding ocean resources, and the 

inadequacy of the epicontinental sea regime proposed by Argentina. The Peruvian 

claim to its abundant offshore fisheries could not be based on an extension of the 

continental shelf regime, as the geological configuration of Peru does not allow for a 

shelf of any significant proportions.46 Peru's limited shelf diminished any possibility 

of economically viable resource extraction as an alternative to depleted offshore 

fisheries,47 and thus Peru's Presidential Decree mirrored the Chilean Declaration and 

enabled Peru to assert control over the resources of the offshore water column. 

The declarations of Chile and Peru were followed with similar claims made by 

Costa Rica in 1948,4 8 E l Salvador in 1950,4 9 Honduras in 1951, 5 0 the Dominican 
51 * 52 

Republic in 1952, and Cuba and Venezuela both in 1956. Although the claims 

were similar, they were not exactly the same due to differences in the language of the 

applicable domestic legislation. Conceptual confusions and the reliance on the 

declarations of other states in the region are exemplified in the Honduras Decree of 

1951. The Decree was based on the "Mexican and Argentinean claims as far as the 
4 3 Attard, Exclusive Economic Zone, 5. 
4 4 Clingan, "Emerging Law," 534 note 8. 
4 5 Attard, Exclusive Economic Zone, 5. 
4 6 Ibid, 8. 
4 7 Ann L . Hollick, "Notes and Comments: The Origins of 200-Mile Offshore Zones," American 
Journal of International Law 1\ (1977): 500. 
4 8 Attard, Exclusive Economic Zone, 6. 
49 Ibid, 6. 
50 Ibid, 6. 
5 1 Garcia-Amador, "The Origins," 15. 
5 2 Ibid, 15. 
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epicontinental sea was concerned, and on those of Chile and Peru as far as the 

seaward limit of the submarine areas were concerned."53 Honduras claimed expanded 

jurisdiction over the living resources of the sea to the 200 n.m. limit, while 

maintaining a claim to the resources of the continental shelf, even though an 

epicontinental sea by definition claimed jurisdiction over the living resources to the 

outer edge of the continental shelf. The confusion of the Honduran Decree echoed the 

difficulties faced by Peru and other coastal states in maintaining control over 

resources vital to the survival of their people. 

2. Multilateral Declarations & International Conventions 

(a) The Santiago Declaration 

The first multilateral expression of an extended zone of control over ocean 

resources beyond the territorial sea was the Santiago Declaration. The states of Latin 

America were faced with the difficulty of implementing a multi-faceted oceanic 

regime within the traditional doctrine of the Law of the Sea and unable to implement 

their desired policies under current international law, they chose to use multilateral 

claims of "sovereignty over areas of the high seas with the purpose of exercising only 

certain functions of this sovereignty."54 The first multilateral instrument to support the 

claim for a 200-mile maritime zone, 5 5 the Santiago Declaration was negotiated 

between the states of Chile, Ecuador and Peru in August 1952. Later ratified by Costa 

Rica in 1955, 5 6 the Santiago Declaration emphasized the economic nature of the 

claimed zone, 5 7 allowing coastal states to assert exclusive control over all resources, 
c o t 

including water, soil and subsoil, for a distance of 200 n.m. This extended claim was 

"without prejudice to the recognition of the freedom of navigation and the other 

freedoms enjoyed under the traditional regime of the high seas."59 The extended 

Attard, Exclusive Economic Zone, 6. 
54 Ibid, 7. 
5 5 Vicuna, Regime and legal nature, 5. 
5 6 Garcia-Amador, "The Origins," 20. 
5 7 Vicuna, Regime and legal nature, 5. 
5 8 Garcia-Amador, "The Origins," 23. 
59 Ibid, 24. 



** CHAPTER IV - The Customary Creation of the Exclusive Economic Zone ** 65 

maritime zone was based on the exercise of coastal state's sovereign rights and not 

sovereignty or territorial expansion. 

The state interests reflected in the Santiago Declaration were subsequently 

manifest in domestic legislation promulgated by signatory states. The substantive 

elements of the Santiago Declaration were verbatim replicated by Ecuador in the 

Executive Accord of November 10, 1966, Decree Law No. 1542, that declared 

sovereign jurisdiction over Ecuadorian offshore areas.60 The domestic legislation of 

the signatory states of the Santiago Declaration differed in particularities, however 

"[i]t was not difficult for all of the States to agree on the idea of the exclusive 

utilization of the maritime resources in view of the latter's influence on the economic 

activity of their industries."61 The approach to the freedom of navigation was one area 

in which not all signatory states were in agreement. Some states preferred a restrictive 

approach to navigation to safeguard security, while others promoted the freedom of 

navigation as essential to expanded ocean control based on "their geographical 

location and of the historical needs of their trade and communications."62 Although 

state interests conflicted, to reinforce the Santiago Declaration the signatories signed 

a Supplementary Agreement in 1969, by which "they agreed to act jointly "in the legal 

defense of the principle of sovereignty over the 200-mile maritime zone"." 6 3 Clearly 

indicating the seriousness with which the states of Latin America viewed the 

protection of offshore resources, the Supplementary Agreement also indicated that the 

signatory states of the Santiago Declaration considered the substantive elements of 

the Declaration to be legally binding. 

(b) The Geneva Conventions 

The first United Nations Conference on the Law of the Sea was called by the 

General Assembly on the recommendation of the International Law Commission to 

examine the various aspects of the Law of the Sea, including the legal, technical, 

Clingan, "Emerging Law," 534 note 8. 
6 1 Vicuna, Regime and legal nature, 5. 
6 2 Ibid, 6. 

6 3 Zacklin, "Overview," 62; quoting from Conferencia sobre Explotación y Conservación de las 
riquezas marítimas del pacifico Sur: Convenios y otros Doumentos 1952-1969, (Lima, 1970), 31. 
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biological, economic and political facets of ocean governance. However, the newly 

configured international system in the midst of the Cold War could not come to a 

consensus on the substance of what those rules should be. The interests of the states 

participating were not only varied, but over half of the states in the 1958 Geneva 

Convention were either the newly independent states of Asia or Africa, or those of 

Latin America. 6 5 These developing states took a negative view of international 

lawmaking and, supported in part by the Soviet Union, "these "dissatisfied" states 

were determined to change the traditional Western-oriented law of the colonial era 

under which they felt discriminated against, or at least modify it to suit the changed 

needs of the expanded international society."6 6 

In conflict with the desire of newly independent states to alter international 

law, the United States and other western maritime powers were concerned about the 

expansive maritime claims of coastal states and the effect such claims would have on 

the freedom of navigation. According to the chairman of the United States delegation 

during the negotiations, the extension of the territorial sea from 3 n.m. to 12 n.m. 

would "threaten the security of the United States by reducing the efficiency of its 

naval and air power, and by subjecting it to increased risk of surprise attack."67 The 

maritime powers, including the United States, the United Kingdom, France, Holland 

and West Germany, were determined to maintain the freedom of navigation on the 

high seas.68 In contrast, "[m]ost of the smaller states wanted and demanded wider 

territorial waters and/or extended coastal state jurisdiction for the protection of their 

continental shelf, fisheries and other economic interests, although there was little 

agreement on a uniform limit." 6 9 Indicative of this interest in expanded jurisdiction is 

the significant number of claims to a territorial sea in excess of the 'traditional' three-

mile l imit . 7 0 These differences were not resolved, with the 1958 Geneva Conventions 

6 4 Anand, Origin and Development, 176. 
6 5 Ibid, 176. 
66 Ibid, 176. 
67 Ibid, 179, quoting Arthur H . Dean, "Geneva Conference on the Law of the Sea: What was 
Accomplished," American Journal of International Law 52 (1958): 608. 
6 8 Anand, Origin and Development, 177'. 
69 Ibid, 177; See also Vargas, "Latin America," 52. 
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codifying vague agreements between states, leaving unsettled what could not be 

agreed upon, including the extent of territorial waters, fisheries jurisdiction and a 

definitive definition of the continental shelf.71 

Even though no agreement had been reached regarding the breadth of the 

territorial sea, after the 1958 Convention a number of states extended their territorial 

sea to 12-n.m., claiming the lack of agreement indicated that the 3 n.m. limit had 

disappeared from "the juridical world as a standard of international law." 7 2 Based on 

an overwhelming push for expanded ocean control, the chairman of the US delegation 

admitted in a hearing before the Foreign Relations Committee of the United States 

Senate that the expansive claims of coastal states could not be controlled.7 3 The 

Second U N C L O S was called in 1960, and during these negotiations the United States 

and other western maritime powers offered a "compromise proposal for a territorial 

sea extending to six miles, with the right of the coastal state to regulate fishing for 

another six miles subject to certain historical fishing rights." 7 4 However, this "six-
* 75 

plus-six" formula, proposed by Canada and the United States and mirroring the 

proposal of the United Kingdom at the 1958 Convention, 7 6 was defeated. 

The underlying political and economic interests of states influenced and 

stalled any agreement to codify provisions of the Law of the Sea, and this reality was 

Anand, Origin and Development, 166; See Anand, Origin and Development, 167 for the range of 
claims: "one (Cambodia) claimed five miles; ten (Ceylon, Greece, Haiti, India, Iran, Israel, Italy, 
Libya, Spain, Yugoslavia) claimed six miles; Mexico nine miles; Albania ten miles; ten (Bulgaria, 
Colombia, Ethiopia, Guatemala, Indonesia, Romania, Saudi Arabia, USSR, U . A . R . , Venezuela) 12 
miles; and five (Chile, Ecuador E l Salvador, Korea and Peru) 200 miles. Six others (Honduras, 
Lebanon, Portugal, Thailand, Uruguay and Yemen), while rejecting the three-mile rule did not specify 
their limits." 

7 1 Anand, Origin and Development, 184. The four conventions agreed upon are the Convention on the 
Territorial Sea and Contiguous Zone 1958, Convention on the High Seas 1958, Convention on Fishing 
and Conservation of the Living Resources of the High Seas 1958, and the Convention on the 
Continental Shelf1958. 
1 2 Ibid, 186. 

7 3 Hearings before the Committee on Foreign Relations of U.S. Senate, 86 t h Congress, 2 n d Session on 
"Conventions on the Law of the Sea" (1960). 
7 4 Anand, Origin and Development, 180. 
7 5 Vicuna, Regime and legal nature, 8. 

7 6 Tom J. Farer and Paulann Caplovitz, "Towards a New Law for the Seas: The Evolution of United 
States Policy," in The Changing Law of the Sea: Western Hemisphere Perspectives, ed. Ralph Zacklin 
(the Netherlands: Sijthoff International Publishing Company, 1974), 52 note 3. 
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recognized by the developing states in Geneva. According to the Chilean delegate, 

the reason for the existence of law is state interest, and the creation of law by man is 

for the use of man. Thus, it was "impossible to make a law of the sea without 
78 • 

considering the interests that such legislation must defend." The interests between 

the developed and developing nations were polarized during U N C L O S I and II. The 

majority of claims in the international community after 1960 were for exclusive 

fishing zones and not an extension of the territorial sea,7 9 indicating a shift in the 

perception of some state decision-makers away from sovereignty towards sovereign 

rights over offshore areas. However, reflecting the frustration some coastal states felt 

about the lack of agreed legal rules governing the oceans, the states of Ecuador, 

Panama and Brazil claimed a 200 n.m. territorial sea with the only self-imposed 

limitation on sovereign jurisdiction being that of innocent passage.80 The language of 

the territorial sea was used, but these states still allowed for legitimate uses by the 

international community in the newly created zone. The Brazilian Decree-Law No. 

1.098 of March 25, 1970 reiterated "section A-2 of Resolution XIII of the Third 

Meeting of the Inter-American Council of Jurists, held in Mexico in 1956,"81 

declaring that every state is "competent to establish its territorial waters within 

reasonable limits, taking into account geographical, geological, and biological factors, 

as well as the economic needs of its population, and its security and defense."82 The 

Brazilian legislation also stated that "the special interest of the coastal State in the 

preservation of the productivity of the living resources of the maritime areas adjacent 

to its coast is recognized by international law." 8 3 Invoking international law as a 

justification for the extension of coastal state sovereignty, the Brazilian Decree-Law 

was the first in a series of unilateral and multilateral declarations of the 1970s that 

would promote the creation of the Exclusive Economic Zone. 
7 7 Anand, Origin and Development, 189. 
78 Ibid, 189. 
7 9 Vicuna, Regime and legal nature, 9. 
8 0 Lupinacci, "Legal Status," 79. 
8 1 Vicente Marotta Rangel, "Braz i l , " in The Changing Law of the Sea: Western Hemisphere 
Perspectives, ed. Ralph Zacklin (The Netherlands: Sijthoff International Publishing Company, 1974), 
139. 

nIbid, 139. 
8 3 Ibid, 139. 
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(c) Multilateral Agreements of the 1970s 

The multilateral agreements of the 1970s created a framework that defined 

various provisions governing offshore areas, and contributed to the building of state 

consensus on those provisions. These agreements occurred outside the framework of 

the United Nations-sponsored negotiations on the Law of the Sea and were influential 

in the evolution of maritime claims and the definition of the legal character of such 

claims. 8 4 The Declaration of Montevideo in 1970 and the Declaration of Lima in 1971 

exemplified the tension between states that desired sovereignty over offshore areas 

and those that desired sovereign rights in those areas. The multilateral conference in 
oc 

Montevideo was convened by Uruguay in 1970, and the nine states which attended 

unanimously agreed to recognize "the coastal states' right to exercise control over the 

marine resources adjacent to their coasts and of the sea-bed and subsoil thereof."86 

Although the freedom of navigation and overflight were included in the Declaration 

of Montevideo, the interpretations of such freedoms were restrictive. In 1971 a 

second conference was convened in Lima, at which fourteen of the twenty states in 

attendance adopted the Declaration of Lima. This 
did not differ in essence from the Montevideo Declaration, 
however, no mention was made of the 200-n.m. limit which was 
left to be decided by each State in accordance with reasonable 
criteria, having regard to its geographical, geological, and 
biological characteristics, and the need to make rational use of its 

88 
resources. 

The Declaration of Lima did not substantively clarify the rights and responsibilities of 

coastal states, but it did indicate the seriousness with which the states of Latin 

America regarded the regulation of offshore resources. These early declarations of a 

South American policy spoke in terms of both the epicontinental sea, and "the right 

Vicuna, Regime and legal nature, 10. 
8 5 Attard, Exclusive Economic Zone, 18 note 94. These nine included Argentina, Brazil, Chile, Ecuador, 
El Salvador, Nicaragua, Panama, Peru and Uruguay. 
86 Ibid, 18. 
8 7 Karin Hjertonsson, The New Law of the Sea: Influence of the Latin American States on Recent 
Developments of the Law of the Sea (Stockholm: P .A. Norstedt & Soners Forlag, 1973), 70. 

8 8 Attard, Exclusive Economic Zone, 19. 
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[of coastal states] to demit their maritime sovereignty and jurisdiction" without any 

specific limitation on such sovereignty. 

The states that did not sign the Declaration of Lima included the land-locked 

states on the South American continent and the Caribbean states. With a slightly 

different focus on the functional nature of an expanded offshore maritime zone, the 

Caribbean states convened a conference at Santo Domingo in June 1972. The 

conference was the result of the Specialized Conference of the Caribbean Countries 

on the Problems of the Sea, 9 0 and resulted in the Declaration of Santo Domingo. The 

Declaration limited state sovereignty over natural resources by proposing a 12 n.m. 

territorial sea and a 200 n.m. patrimonial sea.91 The patrimonial sea granted the 

coastal state "sovereign rights over the renewable and non-renewable resources and 

jurisdiction over measures to prevent marine pollution and the regulation of scientific 

research."92 The patrimonial sea was conceptually distinct from the epicontinental sea 

and the continental shelf, and would eventually be relabelled during the U N C L O S III 

negotiations as the Exclusive Economic Zone. 

The E E Z is not exactly the same as the patrimonial sea articulated in the 

Declaration of Santo Domingo, as the expansion of the idea of the patrimonial sea to 

other states required taking into consideration the interests of land-locked and shelf-

locked states.93 The idea of the patrimonial sea expanded across the Atlantic to the 

African continent through diplomatic and political channels. The coordination of 

interests between Latin American and African states occurred through various 

multilateral conferences and conventions. During the conference in Lima, Latin 

American states had pushed diplomatic initiatives with the Asian-African Legal 

Consultative Committee ( A A L C C ) . 9 4 The A A L C C considered the patrimonial sea 

8 9 J.C. Phillips, "The Exclusive Economic Zone as a Concept in International Law," International and 
Comparative Law Quarterly 26 (1977): 585 note 19. See also Art. 2 of the Montevideo Declaration (91 
International Legal Materials, 1081 [1971]), and Art. 2 of the Lima Declaration (10 International 
Legal Materials, 207 [1971]). 

9 0 Dr. Andres Aguilar, "The Patrimonial Sea or Economic Zone Concept," San Diego Law Review 11:3 
(1974):581. 
9 1 Phillips, "Concept in International Law," 588. 
9 2 Attard, Exclusive Economic Zone, 19. 
9 3 Osieke, "Contribution of States," 329. 

9 4 Lupinacci, "Legal Status," 88; See Vicuna, Regime and legal nature, 12 where he states that the 
A A L C C is also known as the Afro-Asian Consultative Legal Committee. 
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proposal at its 1970 session, and at the 1971 session Argentina, Brazil, Ecuador and 

Peru attended as observers, quietly pitching the concept of expanded jurisdiction. 9 5 

The Kenyan delegation created a working paper on the "Exclusive Economic Zone" 

concept, which it proposed at the 1971 and 1972 sessions of the A A L C C . 9 6 The idea 

of an E E Z was raised again at the African Regional Seminar on the Law of the Sea, at 

which the seventeen African states97 participating unanimously adopted the Yaounde 
* • 98 

Conclusions, reflecting firm support for the establishment of an economic zone. The 

states of Africa affected the legal nature of the proposed maritime zone by requiring 

that the rights of other states to carry out lawful uses of the sea be recognized, and by 

including in the negotiating process land-locked states with no direct geophysical 

interest in an expanded zone of ocean control for coastal states.99 Expanded oceanic 

jurisdiction was not considered legally binding on all states of the international 

community but the general status of the E E Z was evident in the state practice 

occurring on the South American and African continents. The expansion of the 

patrimonial sea or exclusive economic zone concept to the African continent required 

the states of Latin America to gain support for the expansion of coastal state 

jurisdiction and negotiate with other states the substantive elements of the maritime 

zone, setting the stage for the negotiations of U N C L O S III. 

Attard, Exclusive Economic Zone, 21. 
9 6 Ibid, 22. 
9 7 Attard, Exclusive Economic Zone, 22 note 122. These states consisted of Algeria, Cameroon, the 
Central African Republic, Benin, Egypt, Equatorial Guinea, the Ivory Coast, Kenya, Mauritius, 
Nigeria, Senegal, Sierra Leone, Togo, Tunisia, Tanzania, and Zaire. 
9 8 Ibid, 22; Zacklin, "Overview," 73. 
9 9 Vicuna, Regime and legal nature, 13. 
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CHAPTER V - The Convergence of Internationally Divergent State Opinion 

The state practice and multilateral conventions that occurred prior to the 

U N C L O S III negotiations are the foundations of the customary creation of the legal 

rule of the EEZ. This thesis suggests that based on state acts, the E E Z became a 

customary legal rule prior to the U N C L O S III Treaty coming into force in 1994, or 

even before the negotiations were finished in 1982. The state practice that occurred 

preceding the official U N C L O S III negotiations in 1974 is the context in which the 

E E Z crystallized into a legal rule. The negotiations that occurred within the U N C L O S 

framework solidified and refined state practice, but the origins of the E E Z lie outside 

of the treaty-negotiation framework. The positions of states prior to the unofficial 

negotiations that occurred in the United Nations Seabed Committee beginning in 1971 

highlight the divergent opinion between the developed and developing states. The 

specific positions of the two Superpowers, the United States of America and the 

Union of Soviet Socialist Republics, are outlined to show the focus of these two 

powerful maritime states on the freedom of the high seas. The state practice of 

Canada, with an archipelagic configuration and massive continental shelf, is included 

to demonstrate that middle developed powers, and not only developing countries, 

claimed expansive zones in the offshore areas. The physical enforcement by Latin 

American states of their domestic legislation is discussed based on the significant 

political costs of such acts. Physical enforcement of state positions is integral to the 

process of creating customary international law, and it is indicative of the seriousness 

with which the Latin American states regarded their extended maritime zones. 

Following this divergent state practice and state opinion is a discussion of the 

convergence of international opinion that occurred within and outside of the 

U N C L O S III negotiations. The creation of the Seabed Committee is outlined, as the 

informal work and discussions that occurred within this Committee facilitated 

agreement on the E E Z prior to the official negotiations of U N C L O S III. The positions 

of states and the proposals put forward to the Seabed Committee are indicative of 

state opinion on the EEZ. After the first official U N C L O S III negotiation session in 

Caracas in 1974, there was little or no disagreement among states that a 200 n.m. 

economic zone should exist. Exemplified by the number of states that promulgated 



** CHAPTER V - The Convergence of Internationally Divergent State Opinion ** 73 

legislation instituting an E E Z after 1974, the difficulty that remained was working out 

the specific details of the regime to govern the expanded zone. These details were 

discussed within the auspices of the U N C L O S negotiations, with the specific 

provisions agreed upon in the treaty being manifest in some state legislation. 

The difficulties of determining the existence of a customary legal rule of the 

E E Z are visible within the decisions of the International Court of Justice on Law of 

the Sea matters. Reflecting and contributing to the opinion of the international 

community about the legal status EEZ, the Court's determination in the Fisheries 

Case in 1951, the Fisheries Jurisdiction cases in 1974 and the Libyan Arab 

Jamahiriya/Malta case of 1985 reflect the status of the E E Z during those time frames. 

The states involved in these conflicts requested the Court's adjudication of their 

disagreements, and invoked the existence of a customary legal rule as a justification 

for their actions. The Court pronounced upon the legality of the claims before it by 

reflecting the current status of the law, while in part contributing to the crystallization 

of a new customary legal rule. 

A. Individual State Positions 

1. The United States of America 

The United States continuously denied the validity of coastal state claims to an 

epicontinental sea, a patrimonial sea, an exclusive economic zone or an extensive 

fisheries zone until the U N C L O S III negotiations. In the wake of the Truman 

Proclamations, the United States Government learned that "when an important nation 

asserts the unilateral right to take certain action, what may be copied by other nations 

is not necessarily the action itself but rather the basis upon which the action was 

taken."1 This was made explicit when Chile, Ecuador and Peru justified their 

unilateral extension of jurisdiction on the fact that " i f the United States had a 

unilateral right to claim the resources of the seabed adjacent to its coasts to the 

exclusion of all other countries, they, too, had a similar unilateral right to make claims 

consistent with their own national interests."2 The United States objected to this 

1 Tom J. Farer and Paulann Caplovitz, "Towards a New Law for the Seas: The Evolution of United 
States Policy," in The Changing Law of the Sea: Western Hemisphere Perspectives, ed. Ralph Zacklin 
(The Netherlands: Sijthoff International Publishing Company, 1974), 54 note 30. 
2 Ibid, 54 note 30. 
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justification by sending almost identical notes sent to Argentine, Chile and Peru in 

July of 1948 protesting the extension of jurisdiction and questioning "the legality of 

declarations made by Ecuador and E l Salvador."3 

Throughout the 1950s and 1960s, the United States continued to maintain its 

traditional policy of a three-mile territorial sea,4 while in 1969 it unilaterally 

established a nine-mile exclusive fishing zone extending from the territorial sea. In a 

letter from the United States State Department to the Congressional committee 

considering the legislation on the fishing zone, the State Department clearly indicated 

that the position of the United States was that the extended fishing zone 9 miles 

beyond the territorial sea would not be contrary to international law, and that there 

was a trend towards the establishment of a 12-mile fisheries rule in international 

practice accelerated by the support for the proposals made at the Geneva Law of the 

Sea Conferences in 1958 and I960.5 The seriousness with which the Americans took 

the extension of sovereign rights was obvious when Cuban fishing vessels that 

proceeded to enter the fishing zone were seized.6 

The United States could not agree to the creation of an exclusive economic 

zone based on the potential impact such a zone would have on U.S. military, trade and 

commerce, unless the extension of coastal state jurisdiction was mitigated by an 

international consensus that straits and waterways would be governed by a different 

regime allowing for the continuation of the freedom of navigation. In the report of the 

United States negotiator on the 1960 Geneva Conference, Arthur H . Dean "expressly 

cited the interests of American distant-water fishermen as obstacles to extension of 

the U.S. territorial sea, explaining their position in terms of their need to exploit 

fisheries lying off South American countries that claim 200-mile territorial seas 

precisely to exclude these U.S. fishermen."7 The United States' proposals for any Law 

of the Sea regime were dependent on the maintenance of "an indissoluble relationship 

between [the] free transit provision and [the] authorization of a twelve-mile territorial 

3 R.P. Anand, Origin and Development of the Law of the Sea: History of International Law Revisited 
(The Hague: Martinus Nijhoff Publishers, 1983), 165. 
4 Farer, "United States Policy," 35. 
5 Ibid, 39. 
6Ibid,3S. 
1 Ibid, 55 note 57. 
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sea." It was the effect of the territorialization of the seas on international straits and 

waterways and the ability of the US military to maintain a covert presence in the 

oceans that United States took the most significant notice of prior to and during the 

U N C L O S III negotiations.9 The United States "made it clear time and again that it 

would not accept extension of territorial sea from three miles to 12 miles unless the 

right of free passage through international straits was accepted."10 The United States 

expected the freedom of unobstructed passage for warships without notification, and 

the freedom of civilian and military flights through the superjacent airspace through 

all straits, irrespective of their breadth or importance.11 The official position of 

President Nixon in 1970 was the establishment of a "12-mile limit for territorial seas 

and provide for free transit through international straits."12 Yet the Exclusive 

Economic Zone and the extension of coastal state jurisdiction and sovereignty would 

become a customary legal rule without the definitive inclusion of U.S. requirements. 

2. Union of Soviet Socialist Republics 

The USSR was historically a weaker naval power, and this increased the 

seriousness with which it regarded the development of the Law of the Sea. The seas 

bordering the then-Soviet Union had "comparatively narrow entrances which have 

been and can be commanded easily by hostile foreign powers...[while] [a]t the same 
13 

time, the states sharing coastal seas with Russia have usually been weaker powers." 

Vulnerable to sea blockade and attack, the "combination of geographic configuration 

and geopolitical circumstance inspired Russian and Soviet publicists to resuscitate and 

reformulate the closed sea doctrine whenever Russian dominion over certain coastal 

seas seemed either attainable or advisable."1 4 

8 Farer, "United States Policy," 47. 
9 See Ibid, 40-46 for a discussion of the vectors of U.S. policy. Other interests driving the negotiating 
position of the United States included fishing and hard-mineral mining companies. 
1 0 Anand, Origin and Development, 207, italics in original. 
n Ibid, 207. 
1 2 E .D. Brown, "Maritime Zones: A Survey of Claims," in New Directions in the Law of the Sea: 
Collected Papers Volume III, eds. Robin Churchill, K R . Simmonds and Jane Welch (London: Oceana 
Publications Inc., 1973), 162. 
1 3 Will iam E. Butler, The Soviet Union and the Law of the Sea (Baltimore: Johns Hopkins University 
Press, 1971), 116. 
14Ibid, 116. 
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The Russians and Soviets traditionally mitigated conflicts that arose between 

Ashing trawlers of differing nationalities through diplomatic correspondence and 

political agreement. However, it became "exceedingly difficult to obtain permission 

for aliens to fish within the Soviet 12-mile fishing zone after 1945. In 1954, and again 

in 1958, the Soviet Union enacted fishery legislation absolutely prohibiting foreign 

fishing within a 12-mile zone unless provided otherwise in an international 

agreement."15 A number of skirmishes occurred between western naval powers and 

the Soviet authorities enforcing fishing limits. During the nineteen fifties, two British 

trawlers were captured off the Murmansk coast for allegedly fishing within the 3-mile 

limit, while Japanese sources claim that over a thousand Japanese vessels were 

detained by Soviet authorities along the far east coast during this time.1 As a result, 

the Soviet government proceeded to enter into various treaty agreements with Great 

Britain, Finland, Norway and Japan to allow the nationals of these countries various 

access to fishing in Soviet territorial sea.1 7 Even so, "[o]n March 21, 1956, the USSR 

Council of Ministers enacted a decree which established the so-called Bulganin Line 

for the purpose of protecting fishery stocks and of regulating the salmon catch on the 

high seas adjacent to the territorial waters of the USSR off the Siberian coast."1 

During the 1958 Geneva Convention, the Soviets proposed that the breadth of 

the territorial sea should be established by each state, within the limits of three to 

twelve miles, "having regard to historical and geographical conditions, economic 

interests, the interests of the security of the coastal state and the interests of 

international navigation."1 9 This was based on the position of the Soviet Union that 

the traditional three-mile limit was wholly inadequate for coastal defense.20 The 

Soviet delegation opposed the various proposals by Latin American states to extend 

coastal state sovereignty over the shelf and superjacent waters, citing the 

"incompatibility of this extension with the interests of noncontiguous states in fishing 

1 5 Butler, Soviet Union, 98. 
16 Ibid, 99. 
17 Ibid, 99-100. 

"Ibid, 190-191. 
19 Ibid, 42. 
20 Ibid, 41. 
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21 

and freedom of navigation." Questioning the legality of the claims of Latin 

American states, the Soviets relied on the argument that unilateral extension of 

jurisdiction affected the rights of other states on the high seas. 

Indicative of the Soviet position on the legal status of such unilateral 

extensions, "Soviet jurists also rejected the theory espoused by some Latin American 

publicists that the unilateral claims to the shelf made prior to 1958 constituted new 

customary norms of general or regional international law." Rather, "Soviet 

international lawyers required that the new customary norm be universal, uniform, 

and of long duration."2 4 Representatives for the Ministry of Fisheries of the USSR 

rejected the claims of Latin American states to offshore areas based on holistic "eco

system" or "bioma" theories, in which states with little or no continental shelf by 

"geological accident" would be allowed to claim offshore areas.25 The Soviet 

rejection of the Latin American perspective of offshore jurisdiction would be 

reinforced by the increasing technological sophistication of Soviet high seas fishing 

trawlers. 

By the end of the nineteen sixties, Soviet vessels were exploiting fishing 

resources in the Bering Sea, off New England, the Gulf of Alaska, the Gulf of 

Mexico, the Caribbean, off Oregon, Washington, California and Hawaii . 2 6 The Soviet 

Union strictly enforced its own 12-mile limit, while also asserting its right to fish off 

the coasts of other states and protesting the "excessive assertions of maritime fishery 
28 

jurisdictions found in the southern hemisphere." This position is based on the Soviet 

expansion of large-scale commercial exploitation of high seas fisheries beginning in 

the mid-nineteen fifties. 9 Yet it was the actions of a smaller developing state which 

prompted the USSR to realize that the rules of the Law of the Sea were not agreed 
2 1 Butler, Soviet Union, 142. 
2 2 Ibid, 142. 
23 Ibid, 143. 
24Ibid, 143. 
2 5 Ibid, 143. 
2 6 Ibid, 189. 
27 Ibid, 45 note 120. 
2 8 Ibid, 193. 
29 Ibid, 189. 
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upon and needed clarification. When the Argentineans boarded Soviet fishing vessels 

in 1969 within 200 n.m. off the Argentinean coast, the Soviet government vehemently 

denied the existence of a legal right to do so. 0 Even so, the USSR still suggested to 

the Americans a second Law of the Sea conference should be convened.31 

3. Canada 

As a middle power in the international community, Canada chose to expand its 

control over offshore areas through extensive domestic legislation without directly 

proclaiming sovereign jurisdiction over any maritime zone. The failure of the six-

plus-six formula proposed by the United States and Canada at the 1960 Geneva 

Convention and the increase in high seas fishing trawlers resulted in Canada 

unilaterally extending its offshore fishing zones in 1970. Canada proclaimed a 12 

n.m. territorial sea and established "adjacent fishing zones" governed by a separate 

regime.3 3 As stated by the Secretary of State for External Affairs, the adjacent fishing 

zones were not territorial waters, but rather simply "contiguous fishery zones".3 4 The 

conclusion drawn by Jacque-Yvan Morin, an academic commentator, was that such 

zones were "not "contiguous zones" in the sense of the 1958 Convention, but rather 

zones subject to the territorial jurisdiction of coastal States for the limited purposes of 

fishing." 3 5 Similar to the "exclusive zones" defined by Mr. S. Hsu of the International 

Law Commission, a state did not hold sovereignty over the zone but simply practiced 

sovereign rights within the expanded zone. 3 6 Subsequent to the 1970 Order in 

Butler, Soviet Union, 45 note 119; also see A . A . Volkov, Morskoe pravo (Moscow: izd-vo 
Pishchevaia promyshlennost', 1969), 102 where Volkov noted that the absence of a fixed international 
legal norm limiting the breadth of territorial waters and fishing zones "creates a favourable basis for 
coastal states which are attempting to illegally extend their exclusive fishery jurisdiction to areas of the 
high seas." 
3 1 David Joseph Attard, The Exclusive Economic Zone in International Law (Oxford: Clarendon Press, 
1987), 15. 

3 2 Farer, "United States Policy," 35. 
3 3 Jacques-Yvan Morin, "The Quiet Revolution: Canadian Approaches to the Law of the Sea," in The 
Changing Law of the Sea: Western Hemisphere Perspectives, ed. Ralph Zacklin (The Netherlands: 
Sijthoff International Publishing Company, 1974),24. 
3 4 Morin, "Quiet Revolution," 25. 

3 5 Ibid, 26. 
3 6 Ibid, 26. 
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Council, the Canadian government began a program of "phasing out" the historical 

rights of other states to fish in the expanded zone by entering into negotiations with 

the states of those fishermen.38 

Broadening its unilateral claim over maritime areas, in 1970 Canada also 

asserted a 100-mile offshore pollution prevention zone, constituted by the Canadian 

Arctic Waters Pollution Prevention Act. Canada justified this extension of jurisdiction 

over 100 n.m. in the Arctic archipelago in order to control the dangers of pollution. 3 9 

Although Canada's claims for a pollution prevention zone differed from claims for an 

exclusive economic zone geographically, there was a certain legal resemblance 

between the two types of claims. 4 0 According to Morin, the Canadian claims of new 

adjacent fishing zones and the pollution-prevention zone can be seen as similar in 

form to the 1958 Icelandic fishery limits and the claims of Latin American states to 

patrimonial seas, territorial seas or national fishery zones to 200 n.m. wide. 4 1 

4. Latin American State Practice 

Ardently promoting and pushing expanded coastal state jurisdiction, the 

willingness of the states of Latin America to physically enforce their domestic 

legislation indicated the seriousness with which they viewed expanded control over 

maritime areas. Building on the practices of other states, Ecuador, Peru and Mexico 

all challenged the dominant naval power of the United States by seizing American 

fishing vessels within a 200 n.m. limit from their coasts. In addition to this physical 

enforcement, the government of Uruguay invoked rules of international law to justify 

the legality of a 200 n.m. maritime zone in response to diplomatic protests by the 

USSR. The combination of state enforcement of legislation and the invocation of 

international law to justify state actions exemplify both the state practice and opinio 

juris elements of the secondary rules of customary international law. 

The power differential between the states of Latin America and the American 

superpower makes the numerous seizures that occurred prior to 1974 significant. 

37 Canada Gazette, Pt. I, V o l . 104 (December 26, 1970), No. 52, p.3036. 
3 8 Morin, "Quiet Revolution," 26. 
3 9 Anand, Origin and Development, 199. 
4 0 Morin, "Quiet Revolution," 26. 
41 Ibid, 26. 
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When Ecuador seized US fishing vessels just outside of its 3 n.m. limit, it was 

protesting American use of net, or purse seine, technology that allowed Americans to 

fish without entering Ecuador's territorial sea.4 2 Peru also successfully enforced its 

claim to a 200 n.m. fishing zone against United States fishing vessels.43 Given that the 

boats seized included "the factory ship Olympic Challenger and its fleet of whalers 

owned by Aristotle Onassis operating about 100 miles off the coast,"44 the actions of 

Peru to challenge a wealthy and powerful international businessman reinforced the 

seriousness with which Peru enforced its domestic legislation. The Mexican 

authorities enforced Article 17 of the Ley General de Bienes Nacionales, which 

resulted in controversies with American fishing vessels captured "in waters claimed 

by Mexico as territorial and considered by the Untied States as belonging to the high 

seas."45 Between 1956 and 1963 over 42 "American fishing vessels were captured by 

Mexican authorities for carrying out activities in waters under national jurisdiction." 4 6 

The conferences organized by the states of Latin America, outlined in Chapter 

V I , have been used as a basis for justifying coastal state extension over maritime 

zones. For some commentators, the Declarations drafted in Montevideo, Lima and 

Santo Domingo embodied certain basic concepts from "which it [was] possible to 

extrapolate the embryonic elements of a common Latin American position." 4 7 

Although this assertion about state practice is made by a non-state commentator, 

according to the secondary rules of customary international law the recognition of 

consistency among international documents can highlight a developing legal rule. In 

addition to non-state comments, the reliance by state law-makers and politicians on 

the numerous declarations made in Latin America and Africa to justify the extension 

Attard, Exclusive Economic Zone, 14. 
4 3 Ralph Zacklin, "Latin America and the Development of the Law of the Sea: A n Overview," in The 
Changing Law of the Sea: Western Hemisphere Perspectives, ed. Ralph Zacklin (The Netherlands: 
Sijthoff International Publishing Company, 1974), 74 note 3. 

44 Ibid, 76 note 18. 
4 5 Bernardo Sepulveda, "Mexico and the Law of the Sea," in The Changing Law of the Sea: Western 
Hemisphere Perspectives, ed. Ralph Zacklin (The Netherlands: Sijthoff International Publishing 
Company, 1974), 86. 

"Ibid, 102 note 28. 
4 7 Zacklin, "Overview," 66. 
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of sovereign jurisdiction indicates the extent to which those states agree to be bound 

by the resolution being relied upon. 

Uruguay has been historically opposed to limited coastal state authority over 

offshore resources and has articulated this position in numerous international 

conventions. Replying to an American note verbale maintaining the breadth of the 

territorial sea at 3 n.m., the official Uruguayan position supporting a 12 n.m. rule was 

based on the second Geneva Conference and numerous precedents of authors and 

international practice, which proved "beyond a doubt that this widely accepted 

position is the minimum and as such is, precisely, one of the most important legal 

foundations of the Uruguayan decree of February 21, 1963." 4 9 Responding to USSR 

protests about the expansion of Uruguayan jurisdiction in offshore areas in 1970, the 

Ministry of Foreign Affairs stated that 

State practice is so varied that it can only support...conclusions of 
a mere statistical character and which...lack the other essential 
elements required by international law and recognized by the 
International Court of Justice in its most authoritative decisions as 
necessary to prove the existence of a norm of customary 
international law which limits the traditional power of States to 
extend the zones of their jurisdictions and sovereignty beyond the 
alleged maximum breadth of twelve miles invoked by the 
Government of the Soviet Union. In the South American 
continent...the multiplication in the last few years of acts 
extending jurisdiction or sovereignty to areas broader than the 
traditional ones can be considered...as an indication of the 
emergence of a regional custom.5 0 

In correspondence with other protesting states, the Ministry maintained its support for 

the extension of coastal state jurisdiction and its reliance on the regional declarations 

agreed to by the states of Latin America. 5 1 

Felipe H . Paolillo, "Uruguay," in The Changing Law of the Sea: Western Hemisphere Perspectives, 
ed. Ralph Zacklin (The Netherlands: Sijthoff International Publishing Company, 1974), 153. 
4 9 Ibid, 153. 
50 Ibid, 155. 
51 Ibid, 157. The notes verbales from Uruguay replying to states that opposed the extension of the 
territorial sea to 200 miles stated that "Whether directly, by the unilateral extension of maritime areas 
of jurisdiction, or indirectly, by unilaterally drawing baselines from extreme points of reference, the 
fact is that many coastal States in every latitude and in every sea, have progressively extended their 
national powers over broad regions adjacent to their coasts formerly considered as belonging to the 
high seas. In the Latin American continent, on the other hand, the principles invoked by Uruguay have 
recently received the formal approval of several States, as evidenced by the Montevideo Declaration on 
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Prior to the determination of how to structure the U N C L O S III negotiations, 

coastal state jurisdiction over an extended maritime zone was supported by a 

significant number of states. There was no uniform agreement on either the limit of 

the jurisdiction or the function of that jurisdiction, but no claims were made beyond 

200 n.m. 5 2 Eight African states,53 the Republic of Korea, Iceland and ten Latin 

American states,54 all claimed an exclusive fishing zone in excess of 12 n.m. offshore, 

while Ghana, Bangladesh, India, Pakistan, the Republic of Vietnam, Sri Lanka and 

Costa Rica all claimed fishery conservation zones in excess of 12 n.m. 5 5 However, 

those states advocating an extended maritime zone were in conflict with major 

maritime states that wished to maintain the breadth of coastal state control at 3 n.m. 5 6 

As author E.D. Brown pointed out in 1973, "the Soviet Union, the United Kingdom 

and the United States wil l continue to press for a satisfactory settlement of the 

problem of international straits...[and]...a large group of developing States wil l 

continue to make their agreement conditional upon recognition of some kind of 
-.57 r . 

extended functional zone beyond the territorial sea." The legal status of a coastal 

state's right to extend sovereign jurisdiction over offshore areas was not specifically 

formalized prior to the 1974 Caracas session of U N C L O S III, but the method by 

which the international community chose to facilitate those negotiations would create 

an even broader-based consensus on the legality of such a zone. 

the Law of the Sea of May 8, 1970, signed by nine countries, and by the Lima Declaration signed on 
August 8, 1970, by fourteen republics." 
5 2 Brown, "Survey of Claims," 166. 
53 Ibid, 166 table IV. Those states included Cameroon, Congo (Brazzaville), Gambia, Senegal, Guinea, 
Gabon and Sierra Leone. 
54 Ibid, 166. Those states included Argentina, Brazil , Chile, Ecuador, El Salvador, Mexico, Nicaragua, 
Panama, Peru and Uruguay. 
55 Ibid, 166 table V . 
56 Ibid, 162. The major maritime powers included Australia, Japan, the Netherlands, the United 
Kingdom and the United States. 

57 lb id, 161. 
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B. The UNCLOS III Negotiations 

• 58 

The United Nations Convention on the Law of the Sea began in 1973. It 

would be the longest conference in the history of the United Nations, ending in 

December 1982.5 9 Yet the negotiations about the Law of the Sea began prior to the 

commencement of the formal negotiation process, beginning with the creation of the 

Seabed Committee in 1967. Followed by the General Assembly announcement of a 

Law of the Sea Convention in 1970, formal negotiations did not begin until the end of 

1973. The period between the creation of the Seabed Committee and the beginning of 

the Convention was integral to the solidification of the EEZ. The preparatory work of 

the Seabed Committee allowed states to debate positions and proposals to be 

submitted for consideration without any legally binding consequences. 

The United Nations Seabed Committee was established in 1967 via U N 

Resolution 2340 (XXII) as an ad hoc committee composed of thirty-five states.60 The 

focus of the Committee was to discuss an appropriate regime to govern the 

exploration and exploitation of the resources of the continental shelf. But during the 

1970 General Assembly debate, "it was decided that the questions pertaining to the 

mineral resources of the deep ocean floor could not be dealt with in isolation. 

Consequently, the General Assembly decided to convoke a general conference on the 

law of the sea."61 In the 1970 Resolution, the General Assembly allowed for an 

expansion of the Seabed Committee, to eventually include ninety-one member 

states,62 effectively assigned the preparatory work for the general conference to the 

John J. Logue "Moment of Choice: W i l l the Third World Fight for the Common Heritage Fund 
Proposal?" in Toward a New International Marine Order, ed. Finn Laursen (London: Martinus Nijhoff 
Publishers, 1982), 23; A/CONF.62/INF.1 The first session of U N C L O S III was on 10 December 1973. 
5 9 Reynaldo Galindo Pohl, "The Exclusive Economic Zone in the Light of Negotiations of the Third 
United Nations Conference on the Law of the Sea," in The Exclusive Economic Zone: A Latin 
American Perspective, ed. Francisco Orrego Vicuna (Colorado: Westview Press, 1984), 34. 
6 0 Jorge A . Vargas, "Latin America and its Contribution to the Law of the Sea" in Toward a New 
International Marine Order, ed. Finn Laursen (London: Martinus Nijhoff Publishers, 1982), 69 note 
10. 

6 1 Jens Evensen " U N C L O S : Origin and Process of Negotiation" in Toward a New International Marine 
Order, ed. Finn Laursen (London: Martinus Nijhoff Publishers, 1982), 7. 
6 2 Vargas, "Contribution," 69 note 10. 
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Committee. The creation and expansion of the Seabed Committee was a significant 

precursor to U N C L O S III, as "[mjany delegations felt that the Conference had already 

commenced, de facto, with the 1970 General Assembly resolution and the 

enlargement of the Sea-Bed Committee."6 4 Based on practical considerations of 

formal negotiation, the Seabed Committee was divided into three committees 

designed to address different aspects of the Law of the Sea. The First Committee 

maintained the focus of the Seabed Committee and was charged with "drafting 

articles pertaining to the international area and the activities therein and articles 

pertaining to the establishment and functioning of the new international organization, 

the Seabed Authority." 6 5 The Second Committee discussed the "conventional" issues 

of the oceans, ranging from the breadth of the territorial sea, the high seas, the regime 

to govern straits, archipelagos and islands and the exclusive economic zone. 6 6 The 

Third Committee drafted articles on the protection and preservation of the marine 

environment, marine scientific research and the development and transfer of 

technology.6 7 

The concept of the E E Z was in part legitimated by the constitution of the 

Convention itself. The General Assembly Resolution calling for a convention on the 

Law of the Sea was supported by the USSR and U S A , which had shifted their 

positions on the E E Z after the numerous resolutions and regional conferences 

occurring in Latin America and Africa. Both of the Superpowers agreed that in order 

to maintain the breadth of the territorial sea at 12 n.m., coastal states would have to be 

given some sort of satisfaction of effectively checking excessive and abusive fishing 

by maritime powers, as negotiated in an international convention.6 8 

Tommy T . B . Koh and Shanmugam Jayakumar, "The Negotiating Process of the Third United 
Nations Conference on the Law of the Sea," in United Nations Convention on the Law of the Sea 1982: 
A Commentary Volume 1, ed. Myron H . Nordquist (Dordrecht: Martinus Nijhoff Publishers 1985), 47; 
U N General Assembly Resolution 2750 C ( X X V ) 17 December 1970. 
6 4 Ibid, 52. 
6 5 Evensen, "Origin and Process," 9. 
6 6 Ibid, 9. 
6 7 Ibid, 10. 
6 8 Jorge Castañeda, "Negotiations on the Exclusive Economic Zone at the Third United Nations 
Conference on the Law of the Sea," in Essays in International Law in Honour of Judge Manfred Lachs, 
ed. Jerzy Makarczyk (The Hague: Martinus Nijhoff Publishers, 1984), 606. 
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Building on the consensus reached at the African Regional Seminar on the 

Law of the Sea, 6 9 Kenya submitted a proposal of draft articles based on the Yaounde 

Conclusions to the Sea-bed Committee in 1972.7 0 The proposal gained further support 

from the Organization for African Unity (OAU), and the O A U released a Declaration 

on the Issues of the Law of the Sea in May of 1973,7 1 in which the E E Z was adopted 
72 

by the Organization in the comprehensive Addis Ababa Declaration. The Addis 

Ababa Declaration was incorporated into a proposal of draft articles supported by 

fourteen African States,73 which was then presented to the Sea-bed Committee in 

1973.7 4 The Indian delegation in the Seabed Committee praised the Kenyan draft 

articles on the E E Z , 7 5 while the proposal was also supported by the Chinese 

delegation.76 The draft articles submitted by Colombia, Mexico and Venezuela in 

1973 to the Seabed Committee also included the idea of a patrimonial sea.7 7 

U N C L O S III was the first international conference that the International Law 

Commission did not prepare draft articles for. Based on the highly contested and 

political nature of the topic, the General Assembly decided that states' representatives 

should undertake the preparatory work within the Seabed Committee.7 8 Yet when 

U N C L O S III began, the Seabed Committee had not created the text of a single 

preparatory document.79 Although no negotiating text existed, the Committee had 

prepared a list of topics and questions to be discussed in U N C L O S III. It was the 

discussion of the agenda items on that list that determined the framework of the 

U N C L O S III negotiations. The inclusion of the E E Z on the agenda was hotly debated 
6 9 See U N Doc. A / A C . 138/79, July 21, 1972. 
7 0 See U N Doc. A/AC.138/SC.II/L.10, August 7, 1972. 
7 1 Attard, Exclusive Economic Zone, 23. 
7 2 Zouhair A . Kronfol, "The Exclusive Economic Zone: A Critique of Contemporary Law of the Sea," 
Journal of Maritime Law and Commerce 9:4 (1978): 462. 
7 3 Attard, Exclusive Economic Zone, 24 note 135. Those states included Algeria, Cameroon, Ghana, 
Ivory Coast, Kenya, Liberia, Madagascar, Mauritius, Senegal, Sierra Leone, Somalia, Sudan, Tunisia, 
and Tanzania. 

74Ibid,23. A/CONF.62/33. 
7 5 Brown, "Survey of Claims," 176. 
76 Ibid, 178. 
7 7 Castañeda, "Negotiations," 609. See U N Doc. A/AC.138/SC.II /L.21, Apr i l 2, 1973. 
78 Ibid, 607. 
7 9 Koh, "Negotiating Process," 31. 
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and contested by various states within the Seabed Committee. Based on the draft 

articles of the Kenyan delegation, the topic entitled 'Exclusive economic zone outside 

the territorial sea,' was included in the provisional agenda of the Convention, 

supported by 53 states from Asia and Latin America. 8 0 Over twenty sub-issues, 

including the nature and characteristics of the zone, resources of the zone, freedom of 

navigation and overflight, regional arrangements, fisheries, sea-bed within national 

jurisdiction, prevention and control of pollution and scientific research were listed for 

discussion.8 1 

The accumulation of individual and collective proposals to the Preparatory 

Committee over 1973 and 1974 was manifest in one single submission "to the first 

substantive session of the Conference of a new official proposal, by a group of nine 

countries of different geographical regions and with different development levels." 

In July 1974 Canada, Chile, Iceland, India, Indonesia, Mauritius, Mexico, New 

Zealand and Norway submitted a working paper with draft articles to the Second 

Committee for consideration. This nine-state proposal was integral to the creation of 

the E E Z , and the provisions of the proposal were extraordinarily similar to the articles 

finally adopted by the Conference eight years later.83 Supporting the numerous 

proposed draft articles submitted to the Seabed Committee, by the beginning of 

U N C L O S III 200 n.m. claims had materialized on all the continents and fewer than 
OA 

ten states claimed a 200 n.m. territorial sea. 

Academic commentators have pointed to bilateral discussions, agreements and 

deals, conferences and other international meetings held outside of the U N C L O S 

framework in additional to unilateral actions by states as the main acts influencing the 
85 • • * 

creation of a consensus about the legal regime of the EEZ. Bilateral discussion 

between traditional allies clarified positions prior to conference negotiations, allowing 
8 0 Vargas, "Contribution," 60. 
8 1 Koh, "Negotiating Process," 33. See A/CONF.62/21 16 November 1973 Provisional Agenda 
Adoption. 
8 2 Castañeda, "Negotiations," 610. 
n Ibid, 610. 
8 4 Francisco Orrego Vicuna, The Exclusive Economic Zone: Regime and legal nature under 
international law (New York: Cambridge University Press, 1989), 9 note 27. Those states included 
Benin, Brazil , Ecuador, Guinea, Panama, Peru, Sierra Leone, Somalia and Togo. 
8 5 Koh, "Negotiating Process," 57. 
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for states to focus on the reconciliation of conflicting interests. The numerous 

multilateral meetings in Latin America and Africa were extremely influential, 

exhibited by the use of the OA U Declaration and the Santo Domingo Declaration as 

sources for proposals and draft articles introduced at U N L C O S III sessions.86 The 

unilateral actions of states implementing domestic legislation that established 

exclusive economic zones affected the negotiating position of those states, as their 
87 • • 

basic position was the maintenance of that legislation. Defending domestic 

legislation through the use of secondary rules of customary international law, "States 

also began to refer to such unilateral actions as "State practice" or "emergent 

custom.".. .[urging].. .the Conference to adopt provisions to recognize or endorse such 

emerging practice."8 8 

The first substantive sessions of the U N C L O S III negotiations were held in 

Caracas, Venezuela and began on June 20, 1974. The outcome of those sessions was 

substantial, member states agreeing that the Law of the Sea Treaty would include a 
twelve-mile territorial sea and a two hundred-mile economic 
zone...subject to the resolution of some tangential issues such as 
the outermost limit of jurisdiction over the continental shelf, duties 
the coastal state would assume with respect to conservation of fish 
stocks, the legal status of the economic zone, and dispute 
settlement mechanisms.89 

The outcome of the 1974 Caracas session was that "one hundred States declared their 

support for the 200 n.m. E E Z as part of an overall treaty agreement."90 Although the 

large maritime powers had opposed the E E Z in the Sea-bed Committee, at Caracas 

they yielded reluctantly and accepted the Exclusive Economic Zone concept.91 Thus, 

the trend of the "extension of territorial sea to 12 nautical miles and creation of an 

exclusive economic zone for the exclusive exploitation of all the resources by the 

8 6 Koh, "Negotiating Process," 59. 
s l Ibid, 61. 
88 Ibid, 61. 
8 9 Donald A . Young, "Contributions to International Law and World Order by the World Court's 
Adjudication of the Icelandic Fisheries Controversy," Boston College International & Comparative 
Law Journal 1:1 (1977): 180; See also Eduardo Jimenez de Arechaga, "Customary International Law 
and the Conference on the Law of the Sea," in Essays in International Law in Honour of Judge 
Manfred Lacks, ed. Jerzy Makarczyk (The Hague: Martinus Nijhoff Publishers, 1984), 583-584. 

9 0 Attard, Exclusive Economic Zone, 39. 
9 1 Arechaga, "Conference," 584. 
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coastal state up to 200 nautical miles was confirmed at Caracas in 1974, and has since 

been accepted and re-endorsed without any question at the seven formal sessions held 

since then."9 2 

The difficulties faced by states negotiating the Convention was not agreement 

on the creation of a 200 n.m. maritime zone, but rather the substantive function of the 

rights and responsibilities of coastal states within the zone. In October 1974 the 

Second Committee created a general document outlining the main trends of state 

discussions, which included various formulas in the draft proposals reflecting specific 

state interests. Although there was a general disclaimer stating that the report did not 

prejudice the outcome of negotiations, according to the Second Committee, a number 

of broad lines of consensus could be determined.93 However, it was not until the 

formalized text was created at the end of the third session in 197 5 9 4 that the specific 

rights and responsibilities of coastal states in the E E Z were outlined.9 5 The traditional 

dichotomy between mare liberum and mare clausum was evident in the various 

provisions that defined the residual rights of states in the EEZ. Those supporting the 

freedom of navigation preferred residual rights to belong to no one, maintaining the 

res nullius status of the high seas, 9 6 while those promoting coastal state control 

preferred residual rights to lie with the coastal state.97 After discussion within various 

working groups, the definition of the E E Z was revised in 1976 to define the E E Z as a 
98 

zone sui generis. The agreement that the E E Z would be a wholly new zone in 

international law - neither high seas nor a territorial sea - allowed states to agree on 

the detailed provisions that would regulate coastal and non-coastal state behaviour in 

offshore areas. 

Anand, Origin and Development, 211. 

SeeA/CONF.62 /C .2 /WP. l . 

Koh, "Negotiating Process," 51. 

Vicuna, Regime and legal nature, 18. 

Kronfol, " A Critique," 475, Castañeda, "Negotiations," 608. 

Kronfol, " A Critique," 475, Castañeda, "Negotiations," 608. 

Vicuna, Regime and legal nature, 19; Castañeda, "Negotiations," 612. 
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C. The Role of the ICJ in the Creation of the EEZ 

The International Court of Justice adjudicates disputes brought before it by the 

agreement of the parties to the dispute, according to the applicable provisions of the 

Court's Statute. The Court does not maintain stare decisis^ yet the decisions made 

by the Court can be both reflective of and contribute to the creation of international 

law. The Court has had the opportunity to adjudicate three cases during the 

development of the customary legal rule of the EEZ, and has contributed through 

those decisions to the development of the Law of the Sea. The decisions of the Court 

in the 1950 Fisheries Case, the 1974 Fisheries Jurisdiction cases and the 1985 Libya 

Arab Jamahiriya/Malta case reflect the development of state practice supporting the 

right to claim an expanded zone of oceanic jurisdiction, and the Court's perception of 

the status of the law of the E E Z at the applicable time of adjudication. 

1. The Fisheries Case 

Norway's unilateral extension of its territorial waters in 1935 was the basis for 

one of the first disputes before the International Court of Justice on the Law of the 

Sea. The Royal Decree of 12 July 1935 delimited the territorial waters off of Norway 

to include an exclusive fisheries zone of four miles. 1 0 0 Challenging the right of 

Norway to make the extension in the manner it did, the United Kingdom requested the 

Court to determine whether or not such a delimitation was contrary to international 

law. 1 0 1 The United Kingdom did not take issue with the breadth of the zone, but rather 

the way the baselines delineating the zone were drawn. 1 0 2 The United Kingdom 

recognized the lengthy history between the two countries, and the requests of the King 

of Norway of the British not to infringe upon local fishing rights, which was 

Defined as,"[a] basic principle of law whereby once a decision (a precedent) on a certain set of facts 
has been made, courts wil l apply that decision in cases which subsequently come before it embodying 
the same set o f facts. A precedent which is binding; must be followed." [cited 5 August 2002]. 
A vai 1 abl e from http://www.duhaime.org/dict-s.htm 
1 0 0 Anand, Origin and Development, 167. 

1 0 1 International Court of Justice, Fisheries (United Kingdom v Norway) (1949-1950) Judgment of 18 
December 1951. Available from http://www.icj- 
cii.org/iciwww.idecisions/isummaries/iuknsummary511218.htm 
102 Ibid. 

http://www.duhaime.org/dict-s.htm
http://www.icj-
http://cii.org/iciwww.idecisions/isummaries/iuknsummary5
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respected. The United Kingdom asserted that the low-water mark, and not the 

construction of a baseline off the mainland along the coast of the skjaergaard, was the 

appropriate delineation. 1 0 4 The Court found in favour of the Norwegian method of 

delimitation, with no discussion of the four-mile territorial sea. The decision of the 

Court in the Fisheries Case indicated that the Court was willing to recognize the legal 

rules created between states allowing for expanded maritime jurisdiction, while the 

Court also commented on the validity of state practice and its contribution to the 

creation of customary international law. 

2. The Fisheries Jurisdiction Cases 

The decision of the International Court of Justice in the Fisheries Jurisdiction 

cases is integral to the constitution of the EEZ as a legal rule. The Court made its 

decision in 1974, based on the process of crystallization of the E E Z occurring 

throughout the U N C L O S III negotiations. During the Caracas session the major 

maritime powers - the Soviet Union, Poland, Germany, France, the United States and 

the United Kingdom - yielded in that order and accepted the E E Z as integral to an 

overall treaty agreement.105 Yet when the Court delivered its decision in July 1974, 

this progression had yet to take place and the Court commented that it could not 

"render judgment sub speci de lege ferenda or anticipate the law before the legislator 

has laid it down." 1 0 6 The Court recognized that "texts and proposals not formally 

accepted at codification conferences held under the U N auspices but enjoying a large 

measure of consensus, could play a role in the formation of customary law," 1 0 7 but 

that in the dispute before it, the E E Z was not a legal rule. 

1 0 3 International Court of Justice, Fisheries (United Kingdom v Norway) (1949-1950) Judgment of 18 
December 1951. Available from http://www.icj-
cij .org/icjwww. idecisions/isummaries/iuknsummary511218.htm 
1 0 4 International Court of Justice, Fisheries. Available from http://www.ici- 
cij.org i ç j \ \ \ \ \ > 2 1 S.htm 
1 0 5 Arechaga, "Conference," 580. 
106 Ibid, 580; See also Young, "Contributions," 192; Vicuna, Regime and legal nature, 236; Barbara 
Kwiatkowska, The 200 Mile Exclusive Economic Zone in the New Law of the Sea (London: Martinus 
Nijhoff Publishers, 1989), 29. 
1 0 7 Attard, Exclusive Economic Zone, 34. 

http://www.icj-
http://www.ici-
http://cij.org
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The case is based on Iceland's 1948 promulgation of the Law Concerning the 

Scientific Conservation of the Continental Shelf Fisheries.108 The legislation allowed 

the Icelandic Ministry of Fisheries to "regulate all fisheries in water above the 

Icelandic continental shelf - approximately fifty nautical miles in breadth."1 0 9 Similar 

to the epicontinental sea claim made by some Latin American states, Iceland used the 

continental shelf doctrine to "assert exclusive jurisdiction over the shelf s superjacent 

waters wherein valuable fisheries were found, upon whose preservation the Icelandic 

people's survival depended."110 The extension of Icelandic jurisdiction resulted in the 

infamous "Cod War" between Iceland and the United Kingdom, 1 1 1 during which 
112 

numerous naval encounters occurred in the disputed waters through to 1961. In 

1971, according to the provisions of the 1961 Exchange of Notes, Iceland gave notice 

for the termination of the agreement,113 and in 1972 issued regulations creating a fifty-

mile fishing zone. 1 1 4 The United Kingdom and the Federal Republic of Germany 

claimed the fifty-mile zone was invalid under international law and violated the 1961 

agreements between the states.115 Despite an injunctive order of the International 

Court of Justice and protests by the United Kingdom, Iceland enforced the extension 

of its fishing limits throughout 1972. 1 1 6 

The decision of the Court in 1974 reflected the Court's unwillingness to 

proclaim the E E Z as customary international law, but also its trepidation in declaring 

that the Icelandic claim had no basis in international law. 1 1 7 The Court decided that 

Iceland's extension of its exclusive fishery jurisdiction beyond 12 miles was not 

1 0 8 Young, "Contributions," 180. 
1 0 9 Ibid, 181. 
1 Attard, Exclusive Economic Zone, 9. 
1 1 1 Anand, Origin and Development, 167. 
1 1 2 Young, "Contributions," 181. 
113 Ibid, 181. The legality of Iceland's termination is not at issue in this paper, however it is noted the 
Court determined it had valid jurisdiction to adjudicate, based on the interpretation of the 1961 
Exchange of Notes as a treaty still in force between Iceland and the United Kingdom and the Federal 
Republic of Germany. Iceland refused to participate in the adjudication process, claiming the Court had 
no jurisdiction over the matter. 

n4Ibid, 182. 
115 Ibid, 182. 
1 1 6 Zacklin, "Overview," 74 note 3. 
1 1 7 Attard, Exclusive Economic Zone, 29. 
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opposable to the interests of both the United Kingdom and the Federal Republic of 

Germany. Although Iceland had established its preferential rights in the distribution of 

fishery resources in their adjacent waters, the United Kingdom and the Federal 

Republic of Germany had also established rights with respect to those same fishery 

resources. Based on the "principle of reasonable regard for the interests of other States 

enshrined in Article 2 of the Geneva Convention on the High Seas of 1958," the Court 

ultimately determined that the parties were to negotiate a settlement having "due 

regard to each other's interests, and to the interests of other States, in those 
118 

resources." 

The visible and extensive state practice of unilaterally extending jurisdiction 

over fisheries and other ocean resources coupled with the U N C L O S III negotiations in 

Caracas allowed the Court to recognize that the regulation and patrolling of expanded 

zones of control was a "well-known element in actual practice since the failure of the 

Second U N C L O S in I960." 1 1 9 Yet the Court did not remain completely silent on 

Iceland's unilateral extension of sovereignty of the offshore maritime area. Although 

the Court recognized that states act unilaterally, it also pointed out that 
[f]he delimitation of sea areas always has an international aspect; 
it cannot be dependent merely upon the wil l of the coastal State as 
expressed in its municipal law. Although it is true that the act of 
delimitation is necessarily a unilateral act, because only the 
coastal State is competent to undertake it, the validity of the 
delimitation with regard to other States depends upon 
international law. 1 2 0 

The judgment of the Court was never directly implemented "because the two 

institutions proclaimed in it - the fishery zone and the preferential rights of the 

dependent coastal State - were almost immediately superseded or rather incorporated 
• * 121 

into, the wider notion of the 200-miles Exclusive Economic Zone." In 1975 there 

was agreement in the U N C L O S III negotiating session that the E E Z would be 

International Court of Justice, Report of Judgments, Advisory Opinions & Orders 1974, 30. 
1 1 9 Carl August Flescher, "The Right to a 200-Mile Exclusive Economic Zone or a Special Fishery 
Zone," San Diego Law Review 14:3 (1977): 570. 

1 2 0 International Court of Justice, Anglo-Norwegian Fisheries Case, International Court of Justice 
Reports 5 (1951), 129-130; Fisheries Jurisdiction Cases, 22. 
1 2 1 Arechaga, "Conference," 580. 
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included in the Negotiating Text. 1 2 2 This decision by states to establish the legal 

regime of the E E Z through a treaty agreement reflected in the decision of the Court. 

In turn, the Court's decision in the Fisheries Jurisdiction Cases contributed to the 

crystallization of the rule of the EEZ as the Court did not proclaim coastal state 

jurisdiction over offshore areas to be invalid, but rather that such extensions must be 

created and implemented according to international law. 

3. The Libyan Arab Jamahiriya/Malta Case 

The claim-conflict situation between the Republic of Malta and the Socialist 

People's Libyan Arab Jamahiriya resolved in 1985 gave the International Court of 

Justice the opportunity to make a definitive statement on the legal status of the 

Exclusive Economic Zone. Although Libya and Malta were both signatory to the 

U N C L O S III Treaty, 1 2 3 when the conflict of delimitating the continental shelf 

between the two states was brought before the Court the Treaty had not come into 

force. 1 2 4 Thus the Court was faced with adjudicating a dispute that required the 

determination of customary international law rather than the direct interpretation of 

treaty-based legal rules. The decision highlights the interaction between treaty- and 

custom-based sources of law and the contribution of international agreements to the 

determination of customary legal rules. 

The conflict between Libya and Malta centred on the delimitation of the 

continental shelf appertaining to both states' coasts in the Mediterranean Sea, giving 

the Court the opportunity to comment on the status of other aspects of the Law of the 

Sea. Determining that some provisions of U N C L O S III could be considered binding 

as customary international law, the Court stated that the continental shelf and the 
• 125 

exclusive economic zone were linked together in modern international law, and that 

the "fundamental concept of the exclusive economic zone had already formed a part 

of customary law when the 1982 Convention was signed." 1 2 6 Based on the secondary 
1 2 2 Attard, Exclusive Economic Zone, 34. 
1 2 3 International Court of Justice, Case concerning the Continental Shelf (Libyan Arab 
Jamahiriya/Malta) Judgment of 3 June 1985, Summary of Merits, paras. 26-35. Available from 
http://www.ici-cii.org/icivvwvv/lcases/iLM/ilm isummaries/ilm isummary 19850603.htm 

124 Ibid, paras. 26-35. 
1 2 5 Vicuna, Regime and legal nature, 194. 
126 Ibid, 241. 

http://www.ici-cii.org/icivvwvv/lcases/iLM/ilm
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rules of customary law creation, taking into consideration state practice and opinio 

juris, the Court decided that "[t]he institution of the exclusive economic zone, with its 

rule on entitlement by reason of distance, is shown by the practice of States to have 

become a part of customary law." 1 2 7 Accordingly, the Court determined that the E E Z 

existed as a legal rule prior to 1982 and after 1974. 

The determination that the rules of the E E Z were binding legal rules on states 

was supported by academics, diplomats and state agents, one of which stated that "the 

Court need have few qualms in acknowledging the general concept of the exclusive 

economic zone as having entered the realm of customary international law." 1 2 8 The 

International Court of Justice is in a unique position to make determinations of 

legality about rules developing in an anarchical state-centric system. The Court's 

decisions are legal and binding upon the parties before it, but the decision "may 

interpret what is the law of today in the light of the trends of its revision or 

evolution." 1 2 9 What other states do in the international system affects the outcome of 

disputes brought before the Court. Confirming the legality of the EEZ, in its judgment 

the International Court of Justice was able to incorporate and validate the current 

practices and beliefs of states as viewed within and outside of U N C L O S III. 

D. The Status of the Legal Rule of the EEZ 

Determining the precise moment at which the E E Z became binding 

international law is difficult. The requisite legal rules of the E E Z are only objectively 

visible in the resolution of claim-conflict situations between states, and the 

determination of those rules by an adjudicative body or state agents is dependent on 

the actions of other states. Beginning in 1973, prior to the formal opening of the Third 

Conference on the Law of the Sea, studies surveying the positions of states indicated 

that most of the Western Hemispheric states claimed a functional zone of 200 n.m. or 

at minimum agreed to the extension of coastal state control over an oceanic area 

International Court of Justice, Libyan Arab Jamahiriya/Malta, paras. 26-35. Available from 

http://www.ici-cii.org/icjwww/lcases/iLM/ilm isummaries/ilm i summary 19850603.htm 
1 2 8 Attard, Exclusive Economic Zone, 302. 
1 2 9 Arechaga, "Conference," 582. 

http://www.ici-cii.org/icjwww/lcases/iLM/ilm
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extending to 200 n.m. 1 3 0 In 1974, based on the agreement reached at the Caracas 

Session, ninety-three states promulgated domestic legislation creating an E E Z . 1 3 1 The 

Single Negotiating Text created in 1975 allowed for a determination of the specific 

rights and responsibilities of coastal states in the EEZ, and some states based their 

domestic legislation on the provisions in the Text. 1 3 2 After the creation of the Text, 

the number of 200 n.m. claims increased significantly. A l l of the industrialized 

maritime states established 200 n.m. maritime zones, including the world's largest 

naval, shipping and distant-water fishing states.133 Table I outlines in chronological 

order the promulgation of state legislation specifically enacting an exclusive 

economic zone, or a maritime zone, based on the agreement reached in the U N C L O S 

III negotiating sessions. From the Table it is clear that although some states enacted 

domestic legislation prior to the agreement on the Single Negotiating Text in 1975, it 

is after the creation of the Text that the promulgation of domestic legislation 

considerably increases. 

A number of states that created exclusive economic zones prior to the end of 

U N C L O S III negotiations or the entry into force of the Convention invoked the 

"recent rapid developments in the international community towards a new order of the 

sea," 1 3 4 as justification for that legislation. Among those states claiming a zone less 

than 200 n.m., few have opposed the principle of 200 n.m. zones and according to 

some commentators as a consequence, "the legal restraint of customary law must be 
135 

expected to be strong." Numerous states invoked the status of the E E Z as a legal 

rule during U N L C O S III negotiations and after their closure as justification for 

enacting domestic legislation. Both the United States of America and the Union of 

Soviet Socialist Republics declared "that their legislation is based on the relevant E E Z 
1 3 0 Zacklin, "Overview," 64. 
1 3 1 Vicuna, Regime and legal nature, 141. 
1 3 2 United Nations, The Law of the Sea: National Legislation on the Exclusive Economic Zone, the 
Economic Zone and the Exclusive Fishery Zone, Office of the Special Representative of the Secretary-
General for the Law of the Sea (New York 1986), i i i . 
1 3 3 Jesper Grolin, "The Future of the Law of the Sea: Consequences of a Non-Treaty or Non-Universal 
Treaty Situation," in Ocean Development and International Law: The Journal of Maritime Affairs, 13:1 
(1983), 8-9. 
1 3 4 United Nations, National Legislation, 159, quote from the legislation promulgated by Japan, Law 
No. 31 of 2 May 1977. 
1 3 5 Grolin, "Consequences," 8-9. 
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provisions of the E E Z provisions of the 1982 Convention." 1 3 6 Similarly, both Mexico 

and India claimed the acceptance of the E E Z as customary international law 

legitimated their domestic legislation proclaiming the enactment of the maritime 

zone. 1 3 7 Although the initial claims of the states of Latin America for extended coastal 

state jurisdiction over offshore areas might have been considered non-legal, upon the 

basis of state practice the same extension of jurisdiction over thirty years later was 

considered by the international community to be legal. 

The actions of the United States of America are indicative of the status of the 

legal rules of the EEZ. Adamantly opposed to the extension of coastal state 

jurisdiction in the early stages of the development of the EEZ, the U.S. promulgated 

legislation creating an E E Z prior to the entry into force of U N C L O S III. 1 3 8 This is 

significant due to the fact that one of the Superpowers created an E E Z even though it 

was not a signatory to the Convention creating the zone. The United State claimed its 
139 

legislation was based on the provisions of the 1982 Treaty, and "since 1982 more 

than 40 protests have been issued with respect to claims or activities considered to be 

contrary to the Law of the Sea Convention, in the understanding that the rules of this 

treaty, with the exception of those related to the seabed regime, reflect customary 

law." 1 4 0 The claim by the U.S. that every aspect of U N L C O S III but for the seabed 

regime was customary international law is based on the political position of the 

United States and its opposition to the provisions regulating the seabed in the 

Convention. Even so, it can be clearly stated that by 1985, with the signature of 159 

states and entities, the legality of the E E Z was established long before the entry into 

force of U N L C O S III in 1994. 1 4 1 

Attard, Exclusive Economic Zone, 308. 
137 Ibid, 297. 
138 Ibid, 329. 
1 3 9 Vicuna, Regime and legal nature, 242. 

140 Ibid, 231. 
1 4 1 United Nations, The Law of the Sea: Status of the United Nations Convention on the Law of the Sea, 
Office of the Special Representative of the Secretary-General for the Law of the Sea (New York 1985), 
i i . 
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CHAPTER VI - The Creation of Customary Legal Rules 

Throughout the process of creating the Exclusive Economic Zone, states relied 

on the secondary rules of customary international law to create the primary legal rules 

of the EEZ. By promulgating domestic legislation, enforcing that legislation, calling 

conferences, making bilateral and multilateral declarations, and then referring to those 

declarations and conferences as indicative of regional or general state practice 

constituting a customary legal rule, states were active in the creation of international 

law. This state practice was not uncontested, and not all states agreed with emerging 

practice. Refining the rules of the E E Z required the discussions that occurred during 

the U N C L O S III negotiations, even though the E E Z is considered to be customary 

international law and not based on treaty obligations. The most powerful naval states 

of the international system did not begin the creation of the EEZ. It was the actions of 

those less powerful that directed the development of the Law of the Sea in the 

twentieth century. Although the customary legal rules of the E E Z may differ from the 

treaty-based rules,1 this does not negate the existence of a legally allowed extension of 

coastal states' sovereign rights over offshore areas. 

Lawyers wi l l debate the differences between domestic legislation enacted 

before, during and after the U N C L O S III negotiations, focusing on the ramifications 

any differences may have. However, for the purpose of this thesis, it is the political 

agreement among states that a legal regime exists to govern offshore areas that is 

important. If there was agreement that the E E Z existed as customary international law 

outside of the boundaries of the U N C L O S III treaty, then states must have agreed on 

the secondary rules that indicated to those states that the primary legal rule of the E E Z 

existed. It is this political process of creating legal rules through social interaction 

according to the secondary rules of customary international law that occurred during 

formation of the EEZ. 

The first part of this Chapter wi l l address the specific rules of the E E Z and 

some of the legal difficulties, while the latter part wil l focus on the utility of using 

Social Constructivism to contextualize behaviour occurring between states and the 

1 Robert W . Smith, Exclusive economic zone claims: an analysis of primary documents (The 
Netherlands: Martinus Nijhoff Publishers, 1986), 32. 
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inability of Neorealism and Neoliberalism to fully account for the creation of the 

EEZ. 

A. The Constitution of the EEZ as Customary International Law 

The relevant historical roots and antecedents of the E E Z have been "scattered 

in various claims and proposals that differed as to the aims and objects, the legal 

nature, and the size envisaged for the zone."2 Outlined in Chapter IV of this thesis, the 

practice of the states from the South American and African continents was the 

impetus for expanded coastal state jurisdiction over offshore areas. Beginning with 

the Chilean Proclamation in 1947, the conflicting state interests between mare 

liberum and mare clausum were manifest in the Santiago Declaration, and appeared 

"at the conferences on the Law of the Sea in 1958 and 1960, and, above all, in the 

sphere of the negotiations at the Third Conference and its preliminary work." 3 The 

preliminary work of the Seabed Committee facilitated direct negotiation of the 

specific provisions of maritime regulation that was further refined in the Second 

Committee of U N C L O S III. The discourse that occurred between states throughout 

the creation of the E E Z focused on the legal nature of the zone, revealing the struggle 

that existed "among those States that wished to innovate on the traditional law of the 

sea and those that had no intention of modifying preexisting norms, or would modify 

them only in a very limited jurisdictional ambit."4 Throughout the struggle between 

concepts of ocean governance, states utilized various forums to promote their 

positions and convince others of the validity of their claims. 

The unilateral proclamations of extended coastal state jurisdiction, the 

enforcement of domestic legislation and the multilateral conventions among the states 

of Latin America and Africa are the circumstances that grounded the U N C L O S III 

negotiations. U N C L O S III was an extensive exercise in international law-making, but 

underlying the treaty negotiations was the wide-spread agreement among developing 

2 F . V . Garcia-Amador, "The Origins and the Concept of an Exclusive Economic Zone: Latin American 
Practice and Legislation," in The Exclusive Economic Zone: A Latin American Perspective, ed. 
Francisco Orrego Vicuna (Colorado: Westview Press, 1984), 7. 
3 Francisco Orrego Vicuna, The Exclusive Economic Zone: Regime and legal nature under 
international law (New York: Cambridge University Press, 1989), 6. 
4 Ibid, 229. 
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states that an E E Z should exist. The states of Latin American and Africa utilized and 

relied on the state practice of each other as legal justification for unilateral extension 

of coastal state jurisdiction. The state practice that occurred on the South American 

and African continents contributed to the creation of the customary rule of the E E Z 

according to the secondary rules of customary international law. In addition to the 

promulgation of legislation, some states explicitly invoked the rules of customary 

international law as justification for coastal state extension over offshore areas.5 The 

physical act of securing vessels within zones of proclaimed jurisdiction, coupled with 

the political act of signing declarations that could be considered as indicative of the 

existence of opinio juris, contributed to the creation of the primary legal rule of the 

EEZ. 

The customary creation of the E E Z cannot be removed from the context of the 

U N C L O S III negotiations, outlined in Chapter V of this thesis. Without the 

negotiations, the functional nature of the zone and detailed provisions defining coastal 

states' rights and responsibilities would not have coalesced in the manner that 

occurred. The sessions at U N C L O S III allowed states to negotiate and define the 

specific provisions of the EEZ, and promulgate domestic legislation based on the 

agreement achieved at the Conference. As a result, there is consensus within domestic 

legislation in regard to the nature and extent of the rights claimed to explore and 

exploit the living and non-living natural resources of the E E Z . 6 However, differences 

exist among the legislative regimes promulgated by states to govern the EEZ, and "to 

consider that all exclusive economic zone claims are substantially homogeneous 

would be an error."7 Several states based their domestic legislation on the Informal 

Single Negotiating Text, which differed from the final Convention Text, while others 

modified legislation already enacted. As a result, domestic state legislation creating 

Exclusive Economic Zones is not identical.8 The determination of the primary rules of 

5 Supra, Chapter V , 79-80. 
6 J.C. Phillips, "The Exclusive Economic Zone as a Concept in International Law," International and 
Comparative Law Quarterly 26 (1977): 143. 
7 Smith, primary documents, 32. 
8 United Nations, The Law of the Sea: National Legislation on the Exclusive Economic Zone, the 
Economic Zone and the Exclusive Fishery Zone, Office of the Special Representative of the Secretary-
General for the Law of the Sea (New York 1986), i i i ; See also Vicuna, Regime and legal nature, 248. 
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the E E Z and the interaction between treaty and customary sources of international law 

is complex.9 The lack of consistency in domestic legislation is indicative of the 

difficulties of creating international law, but is also a direct result of the treaty 

provisions that were agreed on in U N L C O S III. The treaty provisions are circular, 

with article 58(1) allowing for the freedom of navigation and referring to the rights of 

other states as outlined in article 87, which are the general provisions of the high seas. 

The circularity of these ill-defined provisions is evidence of a political compromise 

that occurred during the negotiating sessions, and dictate that the legislation 

promulgated by states wil l not be identical. 

The validity of the customary method by which consensus was achieved after 

thirty years of low intensity disputes is articulated by an authority on the bench of the 

International Court of Justice, supported by a well-known academic who has 

extensively written on issues regarding the Law of the Sea. 

It is difficult to disagree with Judge Jimenez de Arechaga when he 
stated that the Latin American approach, which for a long time was 
considered a violation of classical law, 'constituted in fact the initial 
stage in the process of improvement of existing but outmoded and 
inequitable rules'.1 0 

The more powerful states in the international system, those with dominant naval and 

fishing capabilities, agreed to the curtailment of the freedom of navigation by 

supporting the customary legal rule of the EEZ, which originated in the acts of the 

states of Latin America. According to some commentators and negotiators at 

U N C L O S III, "the views expressed by States in successive meetings of the Third 

Conference on the Law of the Sea, the consensus resulting from these views, and in 

some cases the practice followed by States in accordance with such 

consensus...resulted in certain customary rules."1 1 The creation of customary 

9 For a brief discussion of some of these issues see supra, Chapter III, 46-48. 
1 0 David Joseph Attard, The Exclusive Economic Zone in International Law (Oxford: Clarendon Press, 
1987), 296. 
1 1 Eduardo Jimenez de Arechaga, "Customary International Law and the Conference on the Law of the 
Sea," in Essays in International Law in Honour of Judge Manfred Lacks, ed. Jerzy Makarczyk (The 
Hague: Martinus Nijhoff Publishers, 1984), 577; See also Vicuna, Regime and legal nature, 255; Hugo 
Caminos and Michael R. Molitor: "Progressive Development of International Law and the Package 
Deal," American Journal of International Law 79 (1985): 888; S .K .B . Mfodwo, B . M . Tsamenyi, 
S . K . N . Blay, "The Exclusive Economic Zone: State Practice in the African Atlantic Region," in Ocean 
Development and International Law: The Journal of Maritime Affairs 20 (1989): 445. 
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international law is based on the conflictual interactions of states, thus recognizing the 

socio-political context within which states exist and the reality that international law 

can only regulate issue-areas in which states agree to such self-regulation. 

B. The Social Construction of International Legal Rules 

This thesis has focused on two separate yet intertwined questions: how do 

legal rules operate in an international system that is anarchic, and does power dictate 

the outcome of state-to-state interactions? If power is a dominant factor, as 

Neorealists indicate, why do states invoke, use and rely upon the rules of customary 

international law when there is no authority to enforce those rules? If the drive for 

absolute gain dominates states interests, as suggested by Neoliberalism, why would 

states use the rules of customary international law to create a regime that took over 

thirty years to establish? Using the creation of the Exclusive Economic Zone as a case 

study, it has been shown that power was not the dominant factor in the creation of the 

EEZ, states did not efficiently reach the Pareto frontier and that secondary legal rules 

can be constituted as a non-issue-area specific regime. 

The basic premise of the Neorealist framework was outlined in Chapter II. 

Neorealism maintains the dominance of the system structure while focusing on the 

relative distribution of power across units, which indicates that power and material 

capabilities wil l dictate the outcome of state-to-state interactions. Applied to the 

creation of the EEZ, Neorealism cannot fully account for the creation of the Zone or 

of its legal status. The origins of the E E Z lie with the interests of the states of Latin 

America - not with the more powerful states in the international system. These states 

did not gain any material capability during the development of the E E Z and were still 

considered developing states when the E E Z was determined to be binding customary 

international law. Neorealism focuses on the relative power abilities of states: during 

the creation of the E E Z it was the states that chose to act, to physically enforce 

maritime zones or politically promote the idea of the EEZ, that affected the outcome 

of state-to-state interactions. If relative power includes the political wi l l to support 

particular policy positions, Neorealism could explain some aspects of the creation of 

the E E Z . But the Waltzian framework does not allow for such an understanding of 

relative power. Neorealism could also contribute to the explanation of the creation of 
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the E E Z i f the theoretical framework allowed for the alteration of state interests: the 

United States of America supported U N C L O S III and some extension of coastal state 

sovereignty, after having opposed such extension throughout the 1950s and 1960s. 

The support of a Superpower for the E E Z might have affected the Zone's creation, but 

Neorealism does not account for a change in state interests. Similarly, Neorealism 

does not offer any explanation of the effect of international law on the act of states, as 

there is no overarching sovereign in the international system and thus international 

law cannot matter. Neorealism simply does not allow for the analysis of patterned 

interactions between states, which are integral to the constitution of the legal rules of 

customary international law. As such, Neorealism cannot fully explain the creation of 

the EEZ. 

The development of the Exclusive Economic Zone as customary international 

law did not require the absolute resolution of the conflicting rights of coastal state 

control and freedom of navigation. The political compromise that was reached is 

reflected in the provisions of U N C L O S III. The freedom of transit that exists in the 

EEZ, a zone sui generis, is a right that is not unlike that which exists on the high seas. 

Yet according to the treaty and customary international law, that right is not exactly 

the same as the freedom of navigation on the high seas. There has yet to be a direct 

political confrontation regarding the actual rights that exist in the E E Z and a 

resolution of that conflict. As such, the use of the case study in this thesis is not a hard 

case. Analyzing the development of the E E Z does not allow for a direct confrontation 

between Neorealism and Social Constructivism, or a determination that one 

theoretical framework fully explains the creation of the legal rule of the E E Z while 

the other does not. This thesis does not definitively establish that Social 

Constructivism is a better method that Neorealism to analyze the development of 

customary legal rules. Rather, although the Neorealist focus on power cannot be 

ignored, the effect of power on the process of developing customary international law, 

and the results of that process, are tempered by Social Constructivism. 

Certain aspects of Neoliberalism can contribution to an explanation of the 

creation of the EEZ. Focusing on the desire of states to acquire absolute gains, as 

outlined in Chapter II, Neoliberalism suggests that states wil l cooperate by the most 

efficient means possible to achieve those gains. Generally, coastal state support for 
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the E E Z is support for the absolute gain of each individual state. Although 

delimitation issues might arise, the E E Z is within the sovereign jurisdiction of a 

particular coastal state, and that state has various rights within the Zone. However, the 

E E Z was not created through the most efficient means possible and required that 

some states become combatitive and cause conflict with other states. The states of 

Latin America and Africa cooperated to achieve their goals, but were not cooperative 

with the more powerful states in the international system. Not all states wanted to 

cooperate to achieve the creation of the E E Z because not all states agreed that the 

E E Z should be created. As a result, and similar to Neorealism, Neoliberalism cannot 

fully account for the creation of the E E Z as the framework does not take into 

consideration any change in state interests. 

Ignoring the requirement of common state interests, Neoliberal regime theory 

points to the coordinating power of institutions in the achievement of state goals. In 

the regime framework, transaction costs are decreased through the creation of 

common meanings. These common meanings are similar to the intersubjective 

framework of meaning that must exist for rules to effectively guide and be applied by 

states. However, regime theory goes farther in its explanation, requiring transparency 

of information sharing and enforcement mechanisms to ensure particular behaviour 

occurs. These requirements decrease liabilities and promote the maintenance of the 

regime. However, these elements of regime theory simply do not exist in international 

law and are not a requirement for international law to affect the acts of states. 

The states of Latin America and Africa used the secondary rules of customary 

international law, state practice and opinio juris, to create the primary rules of the 

EEZ. These developing states altered the interests of other states by their own state 

practice and the assertions that that practice was legal. The process by which the E E Z 

was created, through the application of legal rules by states, has been outlined in this 

thesis. Yet the determination that a legal rule exists does not fully explain why states 

support and abide by that determination. Such a determination requires more detailed 

analysis of the actors that constitute the state. Shifting analysis to individuals as 

agents and their role in the state would allow for an explanation of why states invoke, 

use and generally abide by international law. 
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The constitutive rules of customary international law, state practice and opinio 

juris, inherently incorporate principles and values of the international system. Those 

who support the requirement of physical state acts to create international law value 

power and ability over the other attributes of states. Those who support the concept of 

instant customary law based on the statements of states in international institutions 

value the collective decision-making that occurs within those institutions. Both of 

these positions exist in the international community and are used by states to support 

their particular interests. It is through the resolution of claim-conflict situations, the 

discussion and debate that continuously occurs between state actors, that certain 

positions, invoking power and ability or collective decision-making, ultimately 

dominate. The resolution of those debates can only occur in a social context that takes 

more than power capabilities or international organizations into consideration. 

The use of Hart's primary and secondary rules in this thesis is not a direct 

application of Hart's own definition of those rules. Hart considered primary rules to 

be those that imposed duties or defined acts as permissible. The use of primary rules 

in this thesis as substantive rules guiding state actions in a particular issue-area, such 

as the EEZ, allows for those primary rules to feed back into the larger system of state 

interactions. The use of primary rules by states to govern the process of carrying on is 

not simply a static imposition of duties or a permissive rule set. Rather, the details of a 

particular primary rule wil l affect the actions of states, and can in turn affect the 

configuration of both the primary and secondary rule set. 

This thesis does not claim that the secondary rules of customary international 

law constitute the context within which states interact. Rather, states interact in a 

social context, in normative and principled ways, and use the rules of law to create 

rules to govern their behaviour. The use of Social Constructivism to alter certain 

fundamental assumptions made in the Neorealist and Neoliberal frameworks does not 

require the dismissal of some aspects of those models. Power must be understood as 

operating within a social context, while the interests of states change by virtue of 

interacting with other states. Power and interests are important in the explanation of 

state-to-state interactions and should not be removed from the analysis, but rather 

must be placed in context in order to understand how they affect outcomes. According 

to Stephen Toope, constructivists view the international system as "a social structure 
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wherein law plays a constitutive role through implicit norms that underlie the entire 

system."1 2 Those implicit norms are not legal norms per se, but the use of legal rules 

does require the existence of intersubjective meanings that actors can identify in order 

to recognize secondary rules of law. If legal norms "mould processes of decision

making by establishing the vocabulary and parameters of argument (what counts as 

legally relevant) and by establishing rights of participation (who counts in debate),"13 

then this particular definition of legal norms constitutes in part the regime of 

secondary rules of international law. 

Attempts to integrate the disciplines of International Law and International 

Relations has received much recent attention in academia.14 According to Andrew 

Hurrell, one of the problems that exist is that there are "tensions between the reality of 

unequal power and the striving of the international legal order to identify and promote 

some shared set of values and purposes."15 The discipline of International Relations 

recognizes the unequal power distribution of the international system, while Social 

Constructivism specifically places power differentials in a social context in order to 

understand the impact of power on actors. Those practicing International Law 

recognize the role they play in the promotion of a certain valued and principled order, 

but to find a commonality between International Law and International Relations, an 

inter subjective framework of meaning that allows states to understand each other 

must be established. Such understanding does not equate to cooperation towards 

shared goals, but rather a common framework of understanding allows states to 

regulate interaction and attempt to achieve their own self-perceived goals. Through 

the creation of an intersubjective framework of meaning, goals and values may 

become shared and cooperation fostered, but such an outcome is not necessarily 

given. 

Stephen J. Toope, "Emerging Patterns of Governance and International Law, in The Role of Law in 
International Politics: Essays in international relations and international law, Michael Byers, ed. 
(Oxford: Oxford University Press, 2000), 95. 
13 Ibid, 98. 
1 4 See Michael Byers, ed. The Role of Law in International Politics: Essays in international relations 
and international law (Oxford: Oxford University Press, 2000). 
1 5 Andrew Hurrell, "International Law and the Changing Constitution of International Society," in The 
Role of Law in International Politics: Essays in international relations and international law, Michael 
Byers, ed. (Oxford: Oxford University Press, 2000), 346. 
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International law reflects the society within which it is created. The dominance 

of power and the centrality of state practice in the creation of customary international 

law stems directly from the power-politics of the European continent in the colonial 

era. The rules of customary international law were modified with the end of the World 

War Two era through the creation of new states, the increase in problems that require 

global solutions and the creation of international institutions that allow states to 

articulate various political positions. The secondary rules of customary international 

law wi l l continue to be altered through their use by members of the international 

community, and states may use those legal rules when attempting to achieve their 

interests. How those interests are defined wil l be affected by the actions of other 

states, as understood through an intersubjective framework of meaning. Interests may 

be defined in legal or non-legal terms but the form in which they are promoted wil l 

affect the understanding of what is and is not law in an anarchical state-centric 

system. Rules of law have emerged "without an overarching authority and are of 

mutual benefit because they help shape expectations, increase the predictability of 

international life, and thereby reduce the costs and dangers of uncertainty and 

insecurity."1 6 If the objective of international law is to accommodate the "conflicting 
17 

interests of the members of the international community," then the creation of 

customary international law requires states to agree on some form of resolution of 

those conflicting interests in order to create a legal rule. Based on this resolution of 

conflicting interests, the rules of customary international law should be those that 

states wi l l abide by as the process itself requires the agreement of states on the content 

of the primary rule There may be certain fundamental substantive normative and 

valued principles that states can agree on - international lawyers label these principles 

jus cogens - but this type of agreement and shared goals does not have to exist for 

states to utilize and abide by legal rules. 

Hurrell, "Changing Constitution," 328. 
1 7 Ralph Zacklin, "Latin America and the Development of the Law of the Sea: A n Overview," in The 
Changing Law of the Sea: Western Hemisphere Perspectives, ed. Ralph Zacklin (The Netherlands: 
Sijthoff International Publishing Company, 1974), 72-73. 
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Table I: Domestic Legislation 

The table below outlines chronologically the promulgation of domestic state 

legislation regarding an Exclusive Economic Zone from the beginning of the U N C L O S 

III negotiations.' 

State Legislation 
Iran (Islamic Republic of) Proclamation of 30 October 1973 concerning the outer 

limit of the Exclusive Fishing Zone of Iran in the 
Persian G u l f and the Sea of Oman. 

Bangladesh Territorial Waters and Maritime Zones Act , 1974, Act 
No . X X V I o f 1974. 

Qatar Declaration by the Ministry of Foreign Affairs of 2 
June 1974. 

Costa Rica Article 6 o f the Constitution as amended by Decree No . 
5699 of 5 June 1975. 

Denmark Act No. 597 of 17 December 1976 on the Fishing 
Territory of the Kingdom of Denmark. 

France Law No . 76-655 of 16 July 1976 relating to the 
Economic Zone off the coasts of the territory of the 
Republic. 

Germany, Federal Republic of Proclamation of the Federal Republic of Germany of 
21 December 1976 on the establishment of a Fishery 
Zone of the Federal Republic of Germany in the North 
Sea. 

Guatemala Legislative Decree N o . 20-76 of 9 June 1976 
concerning the breadth of the Territorial Sea and the 
establishment of an Exclusive Economic Zone. 

India The territorial Waters, Continental Shelf, Exclusive 
Economic Zone and other Maritime Zones Act , 1976, 
Act N o 80 of 28 M a y 1976. 

Ireland Maritime Jurisdiction (Exclusive Fishery Limit) Order, 
1976, Order No. 320 o f 22 December 1976. 

Maldives Law No . 30/76 relating to the Exclusive Economic 
Zone of the Republic of Maldives of 5 December 1976. 

Mexico Decree of 26 January 1976 adding a new paragraph 8 
to Article 27 of the Constitution of the United Mexican 
States, to provide for Exclusive Economic Zone 
beyond the Territorial Sea. 

Mozambique Mozambique Council o f Ministers - Decree Law No . 

1 A l l o f the information contained in the table is taken from The Law of the Sea: National Legislation on 
the Exclusive Economic Zone, the Economic Zone and the Exclusive Fishery Zone, Uni ted Nations, Office 
of the Special Representative o f the Secretary-General for the L a w o f the Sea, N e w Y o r k 1986. 
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31/76 of 19 August 1976. 
Norway Act No . 19 of 17 December 1976 relating to the 

Economic Zone of Norway. 
Pakistan Territorial Waters and Maritime Zones Ac t 1976 of 22 

December 1976. 
Sri Lanka Maritime Zones Law No . 22 of 1 September 1976. 
United Kingdom of Great 
Britain and Northern Ireland 

A n Ac t to extend British Fishery Limits and make 
further provision in connection with the Regulation of 
Sea Fishing of 22 December 1976. 

Bahamas Fisheries Resource (Jurisdiction and Conservation) Act 
1977, No . 13 of 1977. 

Burma Territorial Sea and Maritime Zones Law, 1977, 
P Y I T H U H L U T T A W Law No . 3 of 9 A p r i l 1977. 

Cape Verde Decree Law No. 126/77 of 31 December 1977. 
Canada Fishing Zones of Canada (Zones 4 and 5) Order of 1 

January 1977 
Cook Islands Territorial Sea and Exclusive Economic Zone Act , Act 

No . 16 of 14 November 1977. 
Cote D'Ivoire Law No . 77-926 delimiting the Maritime Zones placed 

under the National Jurisdiction of the Republic of Ivory 
Coast of 17 November 1977. 

Cuba Legislative Decree N o . 2 of 24 February 1977 
concerning the establishment of an Economic Zone. 

Democratic Yemen Act of 1977 concerning the Territorial Sea, Exclusive 
Economic Zone, Continental Shelf and other Marine 
Areas, Ac t No . 45 of 17 December 1977 

Dominican Republic Act No . 186 of 13 September 1967 on the Territorial 
Sea, Contiguous Zone, Exclusive Economic Zone and 
Continental Shelf as amended by Act No. 573 of 1 
A p r i l 1977. 

Fi j i Marine Spaces Act, 1977, Act No . 18 of 15 December 
1977. 

Gambia Fisheries Act of 1977. 
German Democratic Republic Decree concerning the establishment of a Fishery Zone 

of the German Democratic Republic in the Baltic Sea 
of 22 December 1977. 

Guyana Maritime Boundaries Act , 1977, Ac t No . 10 of 30 June 
1977. 

Haiti Declaration by the Haitian Government of 6 A p r i l 1977 
establishing the boundary o f the territorial waters of the 
Republic of Haiti at 12 nautical miles and that of its 
Economic Zone at 200 nautical miles. 

Japan Law No. 31 of 2 M a y 1977 on Provisional Measures 
relating to the Fishing Zone, as amended by Law No . 
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83 of 29 November 1977. 
Mauritius Maritime Zones Act , 1977, Act No . 13 of 3 June 1977. 
Netherlands 
(Unofficial Translation) 

Act of 8 June 1977 authorizing the Government to 
establish a Fisheries Zone of up to 200 nautical miles. 

New Zealand Territorial Sea and Exclusive Economic Zone Act 
1977, Ac t No . 28 of 26 September 1977. 

Portugal Act No. 33/77 of 28 M a y 1977 regarding the juridical 
status of the Portuguese Territorial Sea and the 
Exclusive Economic Zone. 

Samoa Exclusive Economic Zone Act No . 3 of 25 August 
1977. 

Seychelles Maritime Zones Act , 1977, Act N O . 15 of 23 M a y 
1977. 

Togo Ordinance No . 24 delimiting the Territorial Waters and 
creating a protected Economic Maritime Zone of 16 
August 1977. 

Viet N a m Statement on the Territorial Sea, the Contiguous Zone, 
the Exclusive Economic Zone and the Continental 
Shelf of 12 M a y 1977. 

Barbados Marine Boundaries and Jurisdiction Act , 1978 - 3, 25 
February 1978. 

Columbia Act No. 10 of 4 August 1978 establishing rules 
concerning the Territorial Sea, the Exclusive Economic 
Zone and the Continental Shelf and regulating other 
matters. 

Guinea-Bissau Law No . 3/78 on the extension of the Territorial Sea 
and Exclusive Economic Zone of 19 M a y 1978. 

Kiribati Proclamation of 10 March 1978. 
Mauritania Law No . 78.043 establishing the Code of the Merchant 

Marine and Maritime Fisheries of 28 February 1978. 
Nauru Marine Resources Act 1978 (No. 8 of 1978) 
Nigeria Exclusive Economic Zone Decree No . 28 of 5 October 

1978. 
Nute Territorial Sea and Exclusive Economic Zone Act 

1978. 
Papua New Guinea Declaration of Fishing Zone of 17 March 1978, 

Offshore Seas Proclamation of 28 March 1978. 
Philippines Presidential Decree No . 1599 of 11 June 1978 

establishing an Exclusive Economic Zone and for other 
purposes. 

Sao Tome and Principe Decree-Law No . 15/78 of 16 June 1978. 
Solomon Islands Delimitation of Marine Waters Act 1978, No . 32 of 

1978. 
Spain Act No. 15/1978 on the Economic Zone of 20 February 
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1978. 
Suriname Law concerning the extension of the Territorial Sea 

and the establishment of a Contiguous Economic Zone 
of 11 June 1978. 

Tonga The Territorial Sea and Exclusive Economic Zone Act , 
Act No . 30 of 23 October 1978. 

Tuvalu Fisheries Ordinance N O . 1 of 11 M a y 1978. 
Venezuela Act establishing an Exclusive Economic Zone along 

the coasts of the Mainland and Islands of 26 July 1978. 
Iceland Law N o 41 of 13 June 1979 concerning the Territorial 

Sea, the Economic Zone and the Continental Shelf. 
Angola Decree No. 12-A/80 of 6 February 1980. 
Guinea National Limits of Jurisdiction - Decree No . 336/PRG 

of 30 July 1980. 
Honduras Decree No . 921 of 13 June 1980 on the utilization of 

Marine Natural Resources. 
Morocco Act No . 1-81 of 18 December 1980, promulgated by 

dahirNo. 1-81-179 of 8 A p r i l 1981, establishing a 200-
nautical-mile Exclusive Economic Zone off the 
Moroccan coasts. 

United Arab Emirates Declaration of the Ministry of Foreign Affairs 
concerning the Exclusive Economic Zone and its 
Delimitation of 25 July 1980. 

Dominica Territorial Sea, Contiguous Zone, Exclusive Economic 
and Fishery Zones Act , 1981, Act No . 26 of 25 August 
1981. 

Oman Royal Decree concerning the Territorial Sea, 
Continental Shelf and Exclusive Economic Zone of 10 
February 1981. 

Vanuatu Maritime Zones Act No. 23 of 1981. 
Antigua and Barbuda The Territorial Waters Act , 1982, Ac t no. 18 of 17 

August 1982. 
Comoros Law No . 82-005 relating to the delimitation of the 

maritime zones of the Islamic Federal Republic of the 
Comoros of 6 M a y 1982. 

Indonesia Act No. 5 of 18 October 1983 on the Indonesian 
Exclusive Economic Zone. 

United States of America Proclamation 5030, 10 March 1983 by the President of 
the United States of America. 

Equatorial Guinea Act No . 15/1984 of 12 November 1984 on the 
Territorial Sea and Exclusive Economic Zone. 

Union of Soviet Socialist Decree of the Union of Soviet Socialist Republics on 
Republics the Economic Zone of 28 February 1984. 
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