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Great and terrible events generate a variety of responses. Initially, these may be largely 
expressive or even cathartic displays or emotional states: shock and horror, joy, feelings of soli
darity or of distance, a desire for revenge or urgings of caution, casting about for blame or plead
ings of innocence, and so on. But catharsis, however understandable as a human response, is a 
poor guide to understanding and a worse guide to policy. For these, we must turn to more ana
lytical, if also more cold-blooded, consideration. 

In considering the American response to the events of September 11, 2001, we are drawn 
into a complex mix of issues — of legality, political wisdom, military feasibility and morality. 
Politics as a high art requires that all of these be considered jointly. The quality of politics that 
makes it the "noblest of callings and the vilest of trades" is the necessity of balancing demands, 
relevant and pressing in their separate ways, but at times at best only conditionally converging 
and at worst directly contradictory. In the often unforgiving realm of foreign affairs, a well-inten
tioned policy that does not work, that is, does not achieve its objectives, is, first and foremost, a 
failed policy. Policy therefore cannot be based on moral considerations alone. This does not 
excuse moral laxity, but rather underlines the tragic aspect of hard decisions. Conversely, a moral
ly-dubious policy may be, as a direct consequence, politically vulnerable. 

In the case of September 11, this mix of morality, legality, politics and military power is cap
tured in the question of how the US - and the world - should respond to international terror
ism on this scale. Up to this time, acts of international terrorism have largely been approached 
from the perspective of criminal proceedings. Several international conventions address various 
aspects of the problem. All of these, however, are based on the co-operation of states, and thus 
on trust. If that co-operation is seen as inadequate, and if at least some states cannot be trusted 
to rein in terrorists unless under extreme pressure, existing, more conventional, avenues of 
approach to control will not be trusted. The scale of September 11, its part in a pattern of activ
ity, the nature of the group involved, and the US response, all put severely into question the ade
quacy of this legal apparatus. This is especially true if even more ambitious and dangerous acts 
of terrorism are feared in the future. In addition, from the American perspective, it must be 
understood that a principle of fundamental political importance is likely seen to be at stake. This 
is a political principle of prudence: prudent actors should not do this sort of thing to the United 
States. Unless the US establishes this principle, it could be the start of hunting season. 

The focus of this essay, however, is more specifically on some potential implications of the 
American argument of self-defence as a justification of their response. The American legal and 
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military responses are likely to generate a shift in the range of the acceptable reactions to at least 
large-scale and persistent terrorism. Where, how and with what potential implications such a 
shift could occur are the foci of this essay. It offers a brief and limited examination of the US 
argument for self-defence as a justification for its response to September 11. International law is 
not well-designed to deal with a case like this, and efforts to adapt it may well result in stretch
ing the law or changing it. This is what is happening here,2 giving rise to concerns not only over 
this case but also about the stretching of law beyond this case. Whether, therefore, we are seeing 
an inevitable or even desirable adaptation of existing law or a dangerous stretching of its cate
gories is an underlying question here. The argument here is sympathetic to the United States. It 
is nonetheless fair to note areas of controversy and concern. Even a justifiable claim of self-
defence does not dispose of all legal concerns, nor does it free the US, or others, from all legal 
limits. The intention here is to provide some initial clarifications which might assist a more 
knowledgeable debate, not to give definitive answers in a highly disputed terrain. 

T H E P O L I T I C O - L E G A L C H A R A C T E R 

O F I N T E R N A T I O N A L L A W 

Before specifics of the self-defence argument are examined, it is useful to turn to broader 
characteristics of the international legal system, to set the context within which the potential 
impact of the US response can be understood. 

There is a temptation either to dismiss international law out of hand or to assume implicit
ly that international law functions in the same way as our domestic system. Both views are inad
equate and inaccurate. The first could lead, for example, to a focus on revenge as a justification 
for the Americans, or to apparent suggestions that they should stop fighting after some number 
of Afghan civilians have been killed. These are at best perversions of the law. The second fails to 
understand the role of states in the creation and evolution of the law, and thus also fails to appre
ciate why the US position might be of broader concern even if it is accepted for this specific case. 

The international political system is a decentralized system, a system without a strong, 
authoritative centre: we do not have a world government. International law does not transcend 
states. In political-military terms, we have a self-help system, depending on the very states that 
the law wishes to regulate to enforce that law. That may strike some as the same as having the 
inmates in charge of the asylum. We may wish it were otherwise; wishing, however, does not 
make it so. Thus, while international law attempts to regulate and to some degree to constrain 
the actions of states, in so doing it must ultimately appeal to their self-interest. It must, there
fore, also give them the means to pursue what they see as their legitimate interests in a way that 
they judge effective and adequate, even as it seeks to shape, channel and sometimes constrain 
their choices of objectives and their selection of means. 

The United Nations cannot stand in for a world government. It as well cannot transcend 
states, but is better seen as an association of sovereign states. It faces very substantial limitations 
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on its legal, political and material capabilities, and enjoys only such means and such freedom of 
action as an organization as its members permit it. It cannot rise above international politics, 
though it can play a vital role within international politics. Understanding this is crucial to the 
development and the appreciation of any contribution which the UN, as a collectivity of states, 
can make to dealing with the problem of terrorism. Neither vague invocations of the UN as a 
solution, nor grand schemes for UN action which ignore its limitations, can serve as useful start
ing-points for a serious discussion of policy alternatives. 

Within the international legal system, law arises from many sources. Above all, however, the 
law is what states say it is, whether in their practices or in their treaties. The practice of states -
both their actions and their responses to the actions of others — plays a central role. While much 
of international law is codified into treaties, much is still governed by custom, the body of prac
tices which states have come, over time, to accept as legally binding or as legally permissible. 
Even in the case of treaty law, state practice may play a significant role in filling in the details of 
how specific rules are to be understood and applied. In the case of both customary and treaty 
law, if an existing rule is effectively disregarded for a long enough time, and frequently enough, 
and without substantial protest from other states, then that rule could fall into disuse or be 
replaced by another. Changes in state practice over time will be reflected in the law. 

Some unsettling conclusions follow from these characteristics. Attempts to use internation
al law to stop states - especially powerful states - from pursuing what they consider to be their 
legitimate interests by adequate and effective means may not work unless other state interests can 
be successfully invoked. The law will otherwise be reshaped. Attempts to constrain states by 
appeals to excessively artful, formalistic or legalistic interpretations are unlikely to be successful 
when great issues are at stake. Any attempts we make to constrain states through law must deal 
with this. If we want to head off this line of development, we must therefore develop other 
means that render it unnecessary, and so offer states other mechanisms that will be adequate. 
Without such machinery and the will to use it, or while waiting for its creation, we would be 
like Canute bidding the tide not to come in to ask states to forego their rights — however unwise
ly they might be used in some cases — to defend themselves. Nor could we necessarily blame 
them for being unwilling to let their vital interests depend on the kindness and the will of 
strangers if they have a choice. 

F O U R I S S U E S O F S E L F - D E F E N C E 

Various possible lines of response were open to the US, including dependence on existing 
laws oriented along criminal prosecution of private groups, application of sanctions to 
Afghanistan, and the fielding of a UN force in Afghanistan. Instead, the US responded another 
way, with military action under a claim of self-defence. These alternatives to self-defence are not 
considered here.3 They neither preclude nor are precluded by a viable self-defence argument. If 
self-defence is unconvincing, of course, other consequences follow. Neither does this essay judge 
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whether the US response, if it is within the law, is necessarily the best response; that depends on 
other factors besides legality. 

The claim of self-defence raises a number of issues - some trivial or misunderstood, and 
some with far-reaching implications. The lawyers are hard at these.4 Four broad issues are briefly 
noted here: (a) the US invocation of Article 51 of the Charter of the United Nations; (b) the 
question of whether an "armed attack" occurred within the meaning of Article 51; (c) the 
responsibility of Afghanistan; and (d) the limits on American action taken under the heading of 
self-defence. Of these, the last two are of particular importance. 

(A) SELF-DEFENCE UNDER ARTICLE 51 

In a letter on October 7, 2001, to the Security Council, the US invoked Article 51 of the 
UN Charter and reported its action against Afghanistan as required under that Article.5 Article 
51 reads as follows: 

Nothing in the present Charter shall impair the inherent right of individual or collective self-
defence if an armed attack occurs against a Member of the United Nations, until the Security 
Council has taken measures necessary to maintain international peace and security. Measures 
taken by Members in the exercise of this right of self defence shall immediately be reported to 
the Security Council and shall not in any way affect the authority and responsibility of the 
Security Council... to take at any time such action as it deems necessary in order to maintain 
or restore international peace and security. 

As an inherent right, self-defence does not depend on the United Nations Charter, though 
it is limited to some degree within Article 51 and in broader international law. Nor does it 
require prior Security Council approval, though a resolution affirming it could be useful politi
cally and legally. 

The Council could see fit, after the fact, to challenge a claim of self-defence, including any 
specific target of such a claim or elements of the response. This seems the only real check on what 
is otherwise an act of judgement by the attacked state; there is no substantial authoritative means 
of regulating self-defence in advance. Without a very different United Nations, and thus a very 
different world in which state powers were remarkably limited, states would be unlikely to accept 
anything but their own judgement in this matter of vital interest. Given the veto, a Council chal
lenge is effectively impossible for the case of the US, but an otherwise adverse vote would be 
politically telling. The Council could also express approval of the US claim. It is not at all clear 
that it has specifically done so, but even after-the-fact approval is not necessary for the right of 
self-defence. The community of states, in general terms, does not seem to have challenged the 
US claim, though there is obvious unease in some quarters about the nature of the response, its 
implications and its possible extension beyond Afghanistan. 

Article 51 permits a state to defend itself from attack until the Security Council takes the 
necessary measures to restore peace and security. Once the Security Council does act effectively, 
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this seems to override self-defence. Security Council resolutions following September 11 do not 
fulfill this requirement. 

( B ) A N " A R M E D ATTACK"? 

Was the US subject to an armed attack within the meaning of Article 51 ? Though the Article 
does not go into detail, it is not clear that it covers non-state attackers. For the sake of argument, 
it is fair to assume that it was written with inter-state, conventional conflicts in mind. The nature 
of the attackers will be noted under point (c) below. As for the means of attack, obviously these 
were highly unconventional. Assuming that other requirements were met, it would be curious to 
give an exemption on the grounds of creativity, especially given the scale of the losses. Had the 
attacks been mounted by identifiable armed forces of another state, the unusual means selected 
would not weigh for much in opposition. In any event, this issue is readily overshadowed by 
point (c), the question of attribution of responsibility to Afghanistan. 

(c) T H E RESPONSIB IL ITY OF A F G H A N I S T A N 

International law is above all a law between states. Private war, which is what Al-Qaeda may 
essentially have been engaged in, does not fall readily into this system - indeed, it has essential
ly been legally removed from the system. Only states may wage war on each other. The US was 
attacked by a private group, but in response the US attacked the state of Afghanistan. The US 
letter to the Security Council gave the nub of the US position: 

The attacks on September 11, 2001, and the ongoing threat to the United States and its 
nationals posed by the Al-Qaeda organization have been made possible by the decision of the 
Taliban regime to allow the parts of Afghanistan that it controls to be used by this organiza
tion as a base of operation.13 

Taking for granted the attribution of the attack initially to Al-Qaeda, how might the respon
sibility of Afghanistan and its Taliban government become engaged? The Taliban regime's status 
as a government unrecognized by most of the world is not a particular issue, since it was clearly 
in control of most of the state territory and thus functioned effectively as a government in at least 
that area under its control. 

State responsibility for the actions of private groups may arise under a variety of circum
stances. For example, when Iranian students seized the US embassy in Tehran in 1979, the 
Iranian state became responsible for their actions once it expressed its approval of their actions, 
though the Iranian government was not itself apparently behind the seizure. The Taliban regime 
did not express approval of the September 11 attacks, but it was associated in some degree with 
Al-Qaeda. Is this link sufficient? Ironically, some guidance is available from the US involvement 
with the Contras against the government of Nicaragua in the 1980s. In the Nicaragua case, the 
International Court of Justice, while noting the US role in "financing, organizing, training, sup
plying and equipping" the Contras, was still unwilling to impute full responsibility for their 
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actions within Nicaragua to the US as such: the US may not have had sufficient control on the 
ground for this.7 

The Al-Qaeda organization existed and operated openly in Afghanistan. It appears to have 
had strong informal ties, at least, to the Taliban regime, and to have been a main prop of that 
regime, including on the battlefield against Northern Alliance forces prior to September 11. It 
is not clear that the Taliban as such had a directing or controlling influence over Al-Qaeda, but 
our usual model of well-organized governments could be inadequate here. The Taliban seem to 
have ruled as one dominating group among many in Afghanistan, with Al-Qaeda being one very 
significant group in the coalition supporting it — in the ruling group in effect, though not for
mally in the government.8 This may provide the necessary distinction between this case and the 
Nicaragua case. 

In the 1974 Definition of Aggression, a resolution passed by the UN General Assembly to 
help give (non-binding) guidance to the Security Council, one illustration of aggressive action 
was given in Article 3 (g): 

The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, 
which carry out acts of armed force against another State of such gravity as to amount to the 
acts listed above, or its substantial involvement therein? 

Article 3(f) deals with permitting the use of territory. A commentary by the Canadian del
egation to the UN noted that a state may not have full knowledge of or control over actions on 
its territory, so this factor would have to be considered carefully. Regarding Article 3 (g), how
ever, the commentary saw this as directly related to the problem of terrorism, and suggested that 
it was a movement towards a notion of "indirect aggression." It stated: 

The acquiescence in or indeed encouragement by one state of attacks of armed bands against 
a second state is rejected by the world community in this paragraph. State complicity in acts 
of international terrorism is a problem with which the world community, has yet to come to 
grips. This paragraph is an encouraging sign of movement in the right direction}® 

If such actions may be seen as a form of aggression by one state against another, the right of 
self-defence, it would seem, could be invoked. The US and some others have argued a right to 
target states "harboring" terrorist organizations, on the grounds that these were accomplices of 
such organizations, but other states did not share this view. This case may point to some move
ment towards the US view.11 This would mark a shifting, to some degree possibly a relaxing, of 
requirements for attributing the actions of a group to an associated state. 

( D ) PERMISSIBLE ACTION UNDER S E L F - D E F E N C E 

Even within the bounds of permissible self-defence, the responding state is not unlimited in 
what it can do. The classic statement of the right of self-defence is found in the 19th century 
Caroline case, in which US Secretary of State Daniel Webster argued that the state claiming such 
a justification must show 
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a necessity of self-defense, instant, overwhelming, leaving no choice of means, and no moment 
for deliberation}1 

The response must also be proportionate. What actions are permissible under these criteria 
is a matter of debate, in which the range of difference is considerable.13 A very narrow reading 
of these requirements restricts self-defence to an on-the-spot application, proportionate to the 
immediate threat, and directed at the immediate attackers alone. This, perhaps, is a little too 
restrictive, to the point of potentially nullifying the right in the circumstances we may now face. 
On the other hand, a broadly interpreted right could lead to disproportionate responses even to 
isolated incidents, a delayed right of response, even perhaps to anticipatory self-defence, and a 
right to target a wide range of states. All of these lead readily to abuse. 

State practice provides some leeway in how criteria such as those in Caroline might be 
applied. When Argentina invaded the Falkland Islands, the British took some weeks to mobilize 
and position their forces before they launched their counterattack, yet the applicability of self-
defence seems unimpeachable. The US use of force was almost one month after September 11. 
Bearing in mind the necessity of moving large forces long distances and preparing the diplomatic 
ground, this may not be excessive. Had the US delayed longer, for example to "give diplomacy 
a chance," this could have diminished its self-defence claim. 

As for proportionality, suggesting that rough equivalence in casualties and damage is an 
appropriate criterion risks perverting the laws of combat, if it implies a right purposefully to 
inflict comparable civilian casualties. Others suggest that damage could be proportionate to 
meeting a deterrence criterion, or to the purpose of the responding attack14 Full scale attacks or 
invasions under the claim of self-defence are properly a touchy point. Most writers are clearly 
very uncomfortable with any military response that goes beyond that needed to repel an attack, 
and would be unlikely to favor any more extensive use of force. Cassese suggests limited cir
cumstances that could be applicable here: he argues, as one limit on self-defence, that 

The victim of aggression must not occupy the aggressor State's territory, unless this is strictly 
required by the need to hold the aggressor in check and prevent him from continuing the 
aggression by other means.15 

In this case, one could present the US operations, militarily, as similar to clearing a base area 
for guerrillas, thus destroying a sanctuary that facilitated their activities.16 

The Caroline criteria apply most readily where incidents are infrequent, small-scale, local 
and can be dealt with effectively one at a time. A very strict reading of Caroline would reduce 
the US to largely passive and locally-reactive defences, giving most of the initiative to its oppo
nent. Given the potential resources of modern terrorists, as revealed both on September 11 and 
in the aftermath, this is asking a lot. Further, there is a credible argument that September 11 was 
merely the most recent of a series of incidents, including the attack on the USS Cole, and the 
East African bombings in which 224 people were killed and almost 5000 were injured,17 almost 
all not American. September 11 could still justify in itself a very strong response, other elements 
being satisfied. However, beyond this one event, the US could argue or is arguing a pattern or 
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series of events which gives rise to a reasonable expectation of further attacks in the future. At 
this point, these incidents could essentially merge into a continuous or on-going armed attack. 

When Israel attacked the headquarters of the Palestine Liberation Organization in Tunis in 
1985, the US abstained on a Security Council resolution condemning the attack, but also 
warned 

We,...,recognize and strongly support the principle that a state subjected to continuing ter
rorist attacks may respond with appropriate use of force to defend against further attacks. This 
is an aspect of the inherent right of self defense recognized in the United Nations Charter}* 

Other states might not accept this American interpretation, but this does give clear warning 
of the American reading. The US also presented a self-defence argument for its attack on Libya 
in 1986, vetoing a UN Security Council resolution criticizing it. (The General Assembly, how
ever, passed a resolution criticizing the US actions.)19 In the case of the September 11 attack and 
its precursors, the self-defence argument is invoked not against an isolated or sporadic incident, 
but against a series of acts that the US might argue engage the responsibility of the Taliban gov
ernment of Afghanistan. 

T H E C A N A D I A N R E S P O N S E 

Canadian territory was not attacked on September 11, although Canadians were casualties. 
Canada has associated itself with the American military action against Al-Qaeda and the Taliban 
regime, providing armed forces for various combat and related roles within Afghanistan and in 
the region. This implies that, despite some possible differences on issues of policy and law, 
Canada accepts as legitimate at least the broad lines of the American self-defence argument. 

Under Article 51 of the UN Charter, collective self-defence is permitted in response to an 
armed attack. Representatives of the North Atlantic Treaty Organization responded quickly to 
events by invoking Article 5 of that treaty. This reads in part: 

The parties agree that an armed attack against one or more of them in Europe or North 
America shall be considered an attack against them all; and consequently they agree that, if 
such an armed attack occurs, each of them, in exercise of the individual or collective right of 
self-defence recognized by Article 51 of the Charter of the United Nations, will assist the 
party or parties so attacked by taking forthwith, individually and in concert with the other 
parties, such action as it deems necessary, including the use of armed force, to restore and 
maintain the security of the North Atlantic area. 

This article does not commit Canada to any particular response, leaving that to our discre
tion. Whether or not our current form and extent of contribution are desirable becomes, if we 
accept the basic legal case, a question of policy. The mere invocation of Article 5 does not in itself 
definitively answer the basic legal question of whether the American action is justified under self-
defence. However, as a formal expression of the opinion of a number of states in the world, it 
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will carry some weight as an indicator of their judgement, as will various other statements by 
individual states and groups of states. 

REPERCUSSIONS 

Within this discussion, at least two sets of concerns might arise even if the US response is 
accepted as legitimate self-defence. These concern, first, the application of the argument to dif
ferent cases, and second, the stretching of the acceptable range of the self-defence argument. 

At least some people have attempted to link actions against Iraq with actions against terror
ism, in general and specifically in the case of September 11. There may be independent grounds, 
both legally and politically, for action against Iraq, but that is a different question. Arguing a 
linkage with September 11, however, would require a clear and significant connection between 
Iraq and those events, sufficient to establish state responsibility, or at least clear evidence of a sim
ilar, impending threat (raising the problem of anticipatory self-defence, at best a controversial 
notion in international law). Other states have sought to use the US response to justify their han
dling of their own security problems, as well. However, a narrow view of this would seem to 
require the demonstration of substantial parallels with the US situation. Simply to point and say 
"there are terrorists, so we can do likewise" would be a political argument, not in itself a suffi
cient legal argument. 

Some fear that the US response moves us towards a broader reading of self-defence. Possible 
shifts - a loosening of criteria and limits - in the self-defence argument have been noted above, 
with respect to the attribution of responsibility and to the permissible response. The shift of 
responsibility from Al-Qaeda to Afghanistan, and the military overthrow of the Taliban regime 
as a result, may reduce some significant constraints on self-defence, in that they allow a looser 
association between a state and a group before state responsibility is engaged, and they permit 
action well beyond what narrower interpretations of self-defence would find acceptable. If that 
is the case, there is a danger that lesser events could then lead to more aggressive responses. This 
problem, we should note, could exist quite separately from what we might consider appropriate 
in this particular case. 

In general, one could note the extreme and provocative events that generated the US 
response, and argue that only circumstances of this order could possibly justify a similar reac
tion. The clear potential for abuse is present, however, as other states with their own problems 
with terrorism seek to use these events, politically, to justify a harder line. At this point, two con
siderations intrude. On the one hand, even if the legal limits on action soften, political and mil
itary realities may have a constraining effect. On the other, it may be desirable if states which are 
too closely associated with terrorist groups have strong cause to rethink that association. 

However that may be, the series of Al-Qaeda attacks, the apparent interest of Al-Qaeda (and 
possibly other groups) in using very dangerous methods of attack and the nature of the US 
response point us towards a much more troubled and dangerous world. If we are concerned with 
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both the action and the reaction - and both must be addressed, not simply the latter - then the 
only medium- and longer-term alternatives to current lines of action would be precisely to 
strengthen multilateral efforts against terrorism - to dampen down the danger, addressing caus
es as well as symptoms, and to provide viable and effective alternatives for states which see them
selves as under attack. 
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