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Accommodation in Employment
After a testy conversation with an employee about her absence and tardiness due 

to an alleged medical condition, the employer finds itself  defending a human rights 

case of  failing to accommodate the employee’s medical condition. The employer 

discovers that it has a “duty to accommodate” the employee’s medical condition to 

the point of  “undue hardship”.

When we think of  “accommodation”, we think of  one of  life’s essentials – a place 

to live. Accommodation has a similar application in employment law. It is well-

accepted Canadian doctrine that employers must adapt their jobs and workplaces 

to allow employees to thrive at work. The duty to accommodate the employee until 

the employer suffers undue hardship may seem to be an unnecessary and expensive 

obligation. Yet it is a concept founded on good faith and fair play. Payrolls are 

expensive and reasonable accommodation is another cost of  doing business.

Bona Fide Occupational Requirement (BFOR)
An employer’s duty to reasonably accommodate arises from applicable 

human rights legislation. Section 7 of  the Alberta Human Rights, Citizenship, and 
Multiculturalism Act prohibits employers from discriminating in any way against 

any prospective or current employee “because of  the race, religious beliefs, colour, 

gender, physical disability, mental disability, age, ancestry, place of  origin, marital 

status, source of  income, sexual orientation, or family status of  that person or of  any 

other person.”

This human rights legislation seeks to eliminate arbitrary decision-making and 

exclusion. This legislation may appear strict. Human rights legislation is generally 

given a broad and purposive interpretation. Exceptions are narrowly construed 

and discriminatory practices carefully considered. However, the law does allow the 

employer to discriminate if  such practices are based upon a “bona fide occupational 

requirement” [s. 7(3)].

Some employers cannot help but discriminate on the list of  prohibited grounds 

(above) to fill some jobs. For example, some patients in nursing homes insist on 

attendants of  the same gender. Drivers must be able to see. A religious school might 

expect and ask that its teachers be adherents of  that religion. Physical strength is a 

BFOR in firefighting. Firefighters must carry and control hoses, ladders, and remove 

people from burning buildings.  On average, more men than women will meet the 

strength tests for this job.

The BFOR must be reasonable and justifiable and obviously work-related. For 

example, for an airline to advertise only for female or Oriental flight attendants 

would not be a BFOR when men and people of  any race can perform the job. An 
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ethnic restaurant cannot limit its hiring to its own ethnic group when adults of  any 

age, gender, and race can do the job.

The 1999 Supreme Court of  Canada decision in Meiorin is the leading test as to 

what occupational requirements can qualify as reasonable and justifiable BFORs. 

If  the job requirement is on its face discriminatory on a prohibited ground, the 

employer has the burden to prove (on a “more likely than not” standard) that:

• the requirement is rationally connected to job performance; 

The purpose of  the policy, standard or job requirement. It might be demonstrable 

efficiency or safety.

• the employer honestly and in good faith believes the requirement is necessary for 

that job; 

How the policy or requirement was made and informed. There should be no trace 

of  targeting anyone protected by the legislation.

• the job requirement is necessary or the employee cannot be accommodated without 

the employer suffering undue hardship.

In addition to the requirement or policy being merely related to job performance, 

it has to be  necessary for the job or business. If  there is room for reasonable 

accommodation, which should have been explored, the requirement or policy may be 

found to be discriminatory.

In Meiorin, the Court found that a certain sprint time or fitness requirement 

was not necessary or sufficiently connected to the work of  forest fire fighters. The 

requirement disproportionately screened out women, who typically have lower 

aerobic capacity than men, even women who had for years performed the forest fire 

fighting job admirably.

Duty of Accommodation
If  discrimination is not excused by a BFOR, an employer faces a legal duty 

to accommodate employees who, from the section 7 list of  prohibited grounds, 

cannot otherwise fully participate at work. This means that rules, standards, 

policies, workplace cultures, and physical environments may have to change or 

“accommodate” 

some workers who, 

because of  their 

disability, religion, 

gender (including pregnancy), or any other protected attribute, are negatively affected 

by them. This accommodation is required in employment practices, applications, and 

advertisements, memberships in unions and occupational associations, and equal pay. 

It is inconvenient and may cost more, but it achieves more equitable participation by 

all Canadians in the workforce.

The employer’s accommodation, when requested by an employee, need only be 

reasonable to the point where the employer experiences “undue hardship”. This 

often can be easily achieved by rendering premises accessible with a ramp, changing 

job duties such as lighter work for a recuperating worker, allowing flexibility in 
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participation by all Canadians in the workforce.
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work schedules such as days off  for religious holidays or prayer time during the day, 

permitting a guide dog to accompany visually impaired workers, and relaxing dress 

codes as requested.

Accommodation requires establishing the needs and capabilities of  the affected 

employee and then considering the range of  possible accommodation, short of  

undue hardship, available to the employer. If  the employee seeks accommodation 

for medical reasons, sufficient medical disclosure should be provided to allow 

the employer to assess the employee’s condition. The Supreme Court of  Canada 

in Renaud v. Okanagan School District (1992) said the employee “must do his or 

her part as well,” which may mean accepting the employer’s reasonable plan of  

accommodation.

A complaint about accommodation must be made to the Alberta Human Rights 

and Citizenship Commission within one year after the discrimination. However, 

“failure to accommodate” scenarios usually continue so this type of  fixed limitation 

period rarely applies.

Undue Hardship
Most accommodations are a minor inconvenience or expense for the employer. 

Undue hardship is reached when the accommodation becomes unreasonably onerous 

or excessive, such as major financial expense or business disruption. Justice Sopinka 

in Renaud wrote: “the term ‘undue’ infers some hardship is acceptable; it is only 

“undue” hardship that satisfies this test.” 

At the point of  

undue hardship, 

the employer is 

excused from further 

accommodation. 

Each case is 

considered on its own facts, but financial costs (including lost revenue), resources 

of  the employer to absorb those costs, business disruption, impossibility, morale 

costs and issues, interference with the rights and equities of  other workers (such as 

increased workload), complexity and duration of  the accommodation, health and 

safety, and other laws are factors to be considered. Ordinary overtime and leave 

expenses do not normally constitute undue hardship.

US Comparison 
The duty to accommodate doctrine and undue hardship standard apply equally 

in the United States, under specific legislation protecting religion and disability. 

However, in practice, the American courts are generally willing to accept an 

employer’s assertion that an accommodation causes undue hardship. In Canada, the 

Human Rights Commission or court will investigate a plea of  undue hardship on the 

specific facts of  the case and reach an independent determination as to whether the 

undue hardship threshold has been reached.
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Undue hardship is reached when the accommodation becomes unreasonably 

onerous or excessive, such as major financial expense or business disruption. 
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Remedy
If  an employer does not reasonably accommodate employees’ human rights needs, 

it may be liable for unlawful employment discrimination. The employee does not 

have to quit the job in order to complain. Remedies for human rights breaches for the 

employee include an order to make the accommodation, an apology, an undertaking 

not to repeat the discriminatory practice, re-instatement if  the worker wishes to 

return, and financial compensation for lost income and lost dignity as a result of  the 

discrimination. Public redress might require the employer to attend an education 

session on human rights or to introduce a non-discrimination policy in the workplace.

Accommodated employees must receive the same rate of  pay as they received 

before the accommodation, unless their duties have lessened significantly. Moreover, 

the employer must not retaliate against the employee for requesting or receiving the 

accommodation (s. 10).

Conclusion
Human rights in employment are controversial. Why should a private employer 

have to accommodate someone who follows a different religion or who is HIV-

positive, alcoholic, or drug addicted, when there are many other qualified employees 

anxious to fill the job? Why is private capital conscripted for social engineering? 

Employers object to courts determining legitimate requirements for their jobs, or 

deciding whether they acted reasonably. They may see this as unwarranted judicial 

interference with their businesses.

To that, one answers that Canadian employment law does expect the employer to 

serve as the employee’s keeper to some extent. Employers benefit from employees, and 

employees derive much of  their sense of  worth and self-esteem from employment. 

Private employers should maintain a diverse, fair, and welcoming workplace, and 

thereby contribute to building a society that reflects these qualities. Accommodating 

employees is good for business and it is good for society.

Ultimately, whether or not an employer has discharged its duty to accommodate 

will be a question of  fact in each case. The onus to accommodate is on the 

employer once a request based on the protections in the legislation is received and 

discriminatory impact is apparent. More accommodation will be expected of  larger 

employers if  only because they are capable of  doing more before undue hardship 

sets in. Nothing about employment accommodation demands that an employer hire, 

promote, or continue to employ someone who cannot perform the job requirements.

Employees must also be reasonable. Effective accommodation arises from clear 

communication and co-operation between employee and employer.

The Alberta Human Rights and Citizenship Commission has posted an informative 

Interpretive Bulletin on the duty to accommodate at:  www.albertahumanrights.
ab.ca/publications/Bull_duty_to_accom.asp
Peter Bowal is a Professor of  Law and Jim Silovs is a sessional lecturer with the Haskayne School of  Business, 
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