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The Range of Consumer Interests 

Being an educated and prudent consumer today is a full time job. It used to be salesmen selling 

snake oil or used cars that we were advised to be on our guard for. Now the proliferation of 

consumer goods and services and the range of techniques for marketing them is so vast and 

confusing that even the most meticulous consumer is daunted. 

In the beginning, there was the general store, catalogue shopping, word of mouth, and print 

advertising. This was joined by electronic advertising on radio and television. Now there are mail 

order, bar codes and scanning, the fax machine, automatic periodic debits and direct debits, 

shopping-at-home channels, the Internet and credit cards. 

There are the trial promotions, door crashers, and time-limited warranties. Even no obligation 

representations often carry an obligation of some kind, including saying "no" to follow-up 

contacts. 

There is Total Quality Management, Strategic Planning, and time management. There are 

standard forms and fine legalese print that is "not meant to be read, still less to be understood" 

(McCutcheon v. David MacBrayne Ltd. 1964; Tilden Rent-a-Car Co. v. Clendenning 1978). 

Competition for the consumer dollar has intensified. Marketing and salesmanship are now 

economic assets in high demand. New marketing strategies and techniques are as common as 

new products. 

Over the din of cash registers and all those our customers come first slogans, how does one really 

know to whom and in what manner to complain about a transaction? Consumer protection 

legislation and the common law are intended to balance the scales of bargaining and economic 

power in the marketplace, between businesses and consumers. But when one's car is on the hoist 

and the price of that muffler has also been hoisted, suddenly the business is in a stronger position 

than the consumer. 

The matrix of federal and provincial regulations that may apply to protect the consumer, 

however, is a veritable maze of overlapping, and sometimes contradictory, standards. Moreover, 

lawsuits or prosecutions are extremely inefficient devices to address consumer grievances. 

Individual consumer discretion and careful vigilance is still the best prescription. 

A Positive Examination of Negative Option Marketing 

A look at some instances of negative option marketing provides good examples of a 

merchandising approach of which consumers should beware. A promotion widely making the 

rounds today is the CD Club, those pervasive centre pages and inserts which fall out of 



magaziness. One pays for one and gets ten. Membership is, of course, free as long as one pays 

for a single CD. One is told to "send no money now-just mail coupon". In fact, one chooses 

seven free CDs now, buys one within the year, and gets two more free, "with no commitment to 

buy more". The word "free" is scattered all over the advertisement. How can one refuse? 

The problem lies in the details. And there are details. Provincial sales tax and GST are payable, 

of course, on the regular price of the CDs. The regular price is, in my view, also slightly higher 

than one can often find at any retail outlet. Regular shipping and handling charges for each disk 

are also charged, and the "current charges" will have one regretting not having gone to the local 

electronics superstore. 

Although the coupon boldly asserts that one need "send no money now", the company insists on 

receiving your credit card number to process the order. This is presumably for the shipping and 

handling charges, but who knows what they will do with it? One is asked about musical tastes 

and other buying habits so that one can be tormented for years with more related offers. Another 

company, using the same marketing tactic, sweetens the deal by throwing in another CD, "11 

CDs for the price of 1." The ad promises "no tricks and no traps" but what is this paragraph 

tucked away in the corner? 

Is the consumer really getting all these disks for the price of one? Is there really no obligation? A 

closer examination of this popular mail order promotion shows it to be far less attractive than 

might first appear. The company knows that most people, once they become members, will be 

tempted to make numerous purchases in the long term. This comes from a sense of belonging 

and a constant barrage of new promotions and selections. 

The "do nothing, we will bill you for your selection" marketing approach is not new, but rose to 

public prominence about one year ago. The cable television service industry proposed that 

certain new channels be added to its basic subscriber package at an increased price. It had 

imposed its judgment of what people wanted to receive and took it for granted that they would 

simply pay the increased rates. So confident were they that they structured this as a negative 

option: subscribers would automatically get the new package andrate. Only those who took the 

trouble to write to request something else would keep what they had. Everyone else would 

automatically be taken to have given their consent to the new arrangement. 

The economic merits of a firm resorting to the negative option marketing strategy are obvious. 

Businesses know that relatively few customers will even learn enough about the new 

arrangement. Even fewer will take the step of contacting the business to opt out of it. They also 

think that they know the tastes of their customers so few would object in any case. 

The cable television companies tragically misjudged their customers. A large number of 

subscribers with passion and ferocity made the marketing scheme a public issue to the point 

where a national boycott loomed. The cable television industry retreated, wiser for having under-

estimated the strength of the consumer voice. As it turns out, the consumer protest was focused 

less on the new package and price, as it was on the marketing method used to sell it. The industry 

will need years of good public relations to recover from this blunder. 



Consumer Protection in the Common Law of Contracts 

The common law (that is, the law made by judges through their decisions regarding individual 

cases) is one source of consumer protection which could apply to cases of negative option 

marketing. 

The cable television industry overlooked several factors that contributed to its misjudgment. 

None of these, however, is more important than the cardinal rule that contracts are based upon 

mutual consent. The common law is that contracts cannot be foisted on anyone without that party 

affirming his or her consent. Otherwise, one can imagine that each of us would spend each 

waking minute of our lives trying to get out of countess offers made to us. 

Instead, the law requires that the person receiving the offer positively accept it. In that way, we 

are each in full control of our contractual responsibilities. The principle also accords with 

democratic ideals such as freedom of contract. There are some exceptions or variations on this 

rule, such as where silence is tantamount to conduct (as it would be in the case of an over-

holding tenant) or where the parties have agreed to be governed by this arrangement (such as 

milk deliveries, Book and CD Clubs). It is important, therefore, to examine the terms of the 

ongoing relationship at the time the contractis being made. 

In my view, on a purely contractual level, the proposed cable television package and price were 

not enforceable. Even if a subscriber acquiesced and was assessed the higher rates, I believe that 

the cable company would not have been successful in enforcing it in court, for the reason of 

absence of mutual consent Nevertheless, the dispute would not likely have been taken to court. 

The service provider would likely have discontinued all cable services to the subscriber after a 

few months of arrears, and the case would have been a greater challenge for the subscriber. 

Cable television suppliers, like most utilities, also rely upon the convenience of payment through 

automatic debiting of the consumer's bank account. This compounds the problem since it is 

unlikely that many subscribers know their periodic cable subscription charges. They are equally 

unlikely to know if that rate has been increased slightly. A protesting consumer would have to 

revoke the automatic debiting authority to fall into arrears. 

Another related legal principle in the common law which is violated by the negative option 

contract is notice. If one is expected to assent to proposed terms, it is reasonable that one know 

what those terms are. In individual one-to-one contracting, this is easy to accommodate since 

both parties may negotiate and bargain through to a contract. Where notice becomes problematic 

is for large scale commercial contracting. In order to even choose to acquiesce in the negative 

option proposed one has to be fully informed about it. This is often not the case, so that even 

acquiescence cannot be taken as evidence of consent. 

The most energetic development of the notice requirement in the law of consumer contracts is 

relatively recent. It sees primary application in the ticket cases where the commercial party such 

as a parking lot or ski resort purports to minimize or waive its liability. A disclaimer of such 

liability is usually printed on the back of the ticket, often in small print. The courts will refuse to 

enforce that limitation on liability unless they are convinced that the consumer's attention was 



actually drawn to it, that the consumer understood it and can dearly be taken to have agreed to it 

at the time the contract was made. 

In addition to mutual assent and notice, a third common law principle which can protect 

consumers is consideration. The doctrine of consideration is simple, yet it causes problems in 

some contracts. It requires that each party to a contract promise to give something of value to the 

other at the time of the contract or at a future time. The value that each party exchanges need not 

be equal. There only has to be some consideration promised by each party when each new 

contract is made. Some subscribers might have maintained that, since they did not want the new 

channels, they were not consenting to, and did not receive, any new consideration for the new 

higher rates. 

Keeping in mind consumer contracts, any waivers of responsibility that the commercial party 

wants to rely upon must be accepted by the consumer at the time of the contract. If the waiver is 

never discussed and is not signed at the making of the contract, it is not a term which the 

consumer has accepted. If the parking lot or ski hill operator comes along later and asks the 

waiver to be signed, this will usually constitute a new contract. The consumer is giving up some 

value at that time (the promise to not sue the operator), but what is the operator giving up by way 

of fresh consideration? An absence of consideration also renders the contract unenforceable. This 

explains why signage or waiver provisions (e.g. "the operator shall not be responsible for 

personal injury or property damage, however caused") are found at the entrances to the parking 

lot and ski resort or may be mentioned at the time the ticket is purchased. 

Consumer Protection Legislation 

The range of consumer protection regulation in Canada (passed by the two levels of government 

to supplement the common law) is very broad. It includes legislation, regulations, and guidelines. 

Both the federal government and most provincial governments, such as Alberta, have a 

comprehensive statute. Actions which are specifically prohibited by the federal statute, the 

Competition Act, can be divided into two categories; prohibited activities among commercial 

parties (usually specified unlawful distribution practices) and between commercial party and 

individual consumer. Attempts to influence price maintenance, refusing to sell or supply to 

certain businesses, bid rigging, conspiring, discriminatory and predatory pricing are in the first 

category. Making untrue, deceptive or misleading statements, making representations of quality 

without performing an adequate test to support that claim, and regular price claims are examples 

of regulated activity in the second category. 

At the federal level, one can find specific legislation in the fields of agricultural products, atomic 

energy, broadcasting, containers, packaging and labelling, explosives, fertilizers, freshwater fish, 

hazardous products, gasoline mileage, textiles, aeronautics, tobacco, science education, food, the 

approval of new medical devices and drugs, and standard weights and measures ensuring, for 

example, that we are getting that full litre of gasoline that we are paying for, to list but a few. 

The provinces join the fray with the federal government and create an overlap in the regulation 

of advertising and trade practices generally, access to information, consumer credit transactions 



(usually in the form of mandatory disclosure of borrowing costs and other terms), environmental 

protection, lotteries and contests, language, and marketing boards. 

Additionally, the provinces singularly regulate in the fields of alcohol beverage sales, realtors, 

door to door sales, funerals, residential landlord and tenant relationships, advertising directed at 

children, motor dealers, and virtually all professionals and occupational classes which are 

regulated at all, product warranties, franchising, workplace smoking, and video lottery terminals. 

In the aftermath of widespread consumer protest over the negative-option sales strategy used to 

sell the new cable television packages, several provincial governments promised legislative 

action to ban such methods. This was the immediate political response even if existing 

provisions prohibiting unfair trade practices of the general consumer protection legislation 

already covered the practice. The only province to actually follow through, however, was British 

Columbia. Retroactive to January 26, 1995, contracts entered into for unsolicited services sold by 

negative-option marketing in British Columbia are now unenforceable, unless the buyer 

explicitly consents. Thus British Columbia joined Quebec and Nova Scotia which had already 

specifically prohibited the negative-option sale since 1992 and 1994, respectively. 

The federal government might be seen, therefore, to be rather more focused upon products which 

know no provincial borders and which are less regionally- or culturally-specific. The provincial 

governments, on the other hand, can be characterized as somewhat more oriented to the 

protection of the consumer interest in services and occupations, along with consumer and 

business education. Nevertheless, it is clear that there remains considerable overlap in 

jurisdiction. 

To facilitate the most efficient use of regulatory resources, both levels of government will have 

to continue to differentiate their respective responsibility. This may be along subject lines 

(products versus services), geographical impacts (provincial versus inter-provincial coverage) or 

according to the constitutional basis for regulation (criminal activity or the preservation of 

economic competition versus education or public safety). 

Conclusion to the Complex Task 

they that buy will sell. (Coke, The Third Part of the Institutes of the Laws of England) 

To draw together all the threads in this complicated weaving of consumer opportunities, 

problems, and protections, then, is to remind ourselves, first, that the opportunites to consume 

that are now being offered to us are beyond the wildest imaginings of legislators and judges of 

even a decade ago. 

Common law contract remedies are practically ineffective if consumers are uninformed about 

them, if they are not expeditious, and if the costs (in the broadest sense) of launching an action 

continue to far exceed the benefits of success. One bright hope is the increasing resort to 

alternative dispute resolution procedures, such as mediation, to resolve minor disputes quickly. 



Even strong consumer protection legislation is worth little if there are no resources or 

commitment to enforce it. Current fiscal austerity at both levels of government suggest that 

vigorous enforcement will continue unrealized throughout the foreseeable future. This does not 

portend well in light of quickly emerging products, services and marketing techniques in a global 

context. 

For example, general consumer protection in Alberta is administered by the department of 

Housing and Municipal Affairs. The federal realm is administered and enforced in the 

department called Industry Canada. Few investigations and prosecutions are conducted. To date, 

pure consumer issues have been subordinate to competition issues. The rationale for this is that 

the consumer is best protected by a competitive marketplace. Indeed, unfair trade practices such 

as misleading advertising are not only offensive to consumers, but to the very concept of 

competition. The modest attention granted to consumers is evident from the statement of purpose 

of the federal Competition Act, which states: 

to maintain and encourage competition in Canada in order to promote the efficiency and 

adaptability of the Canadian economy, in order to expand opportunities for Canadian 

participation in world markets while at the same time recognizing the role of foreign competition 

in Canada, in order to ensure that small and medium-sized enterprises have an equitable 

opportunity to participate in the Canadian economy and in order to provide consumers with 

competitive prices and product choices.. (emphasis added) 

It is difficult for governments to strike an appropriate regulatory balance. Some domains, such as 

the residential real estate sales industry, are treated more in the nature of commercial transactions 

in the law, than the more apt characterization of consumer transactions. Many professional 

categories, like financial planners and psychological counsellors are largely unregulated. Other 

business occupational groups (such as manufacturers, lawyers, physicians, broadcasters, and 

advertisers) are self-regulating, whether by legislative indulgence or by voluntary codes of 

conduct. Meanwhile business generally questions the efficacy of such regulation and protests 

that the current web of regulation decreases jobs and investment and increases the flight of 

capital to more business-friendly jurisdictions. 

Perhaps we should not expect overweening control in the marketplace. Lawsuits and regulation 

have their practical limits. This is why we see, for example, that the law is concerned only with 

representations and advertising that are false or misleading "in a material respect". At the same 

time, consumers are expected to be incredulous and heedful of the buyer beware admonition. 

Good information is a key component to good consumerism, and no legislation can furnish 

prudent judgment in consumer decisions. The individual consumer must accept a large measure 

of responsibility for the state of the marketplace. 

Perhaps in the future, the popular aphorism buyer beware will have to be retired as an 

anachronism, simply because the buyer cannot reasonably be expected to beware of everything at 

all times. What we might reasonably expect of consumers in the future is to help shape the 

marketplace that they control.  

 


