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Morality and the Law
same-sex marriage through Dworkin, Rawls, and Hart

Morality and the Law 

This research is structured in three parts: 

1. An examination of the practical need for a more philosophical approach to the relationship between 

morality and the law 

2. An examination of the existing jurisprudential theories of Dworkin, Rawls, and Hart 

3. Relating the philosophical discussion of law and morality to the practical issue of same-sex marriage, 

and attempting to create a unified framework for thinking of such issues in the future. 

Halpern and Goodridge 

Two cases, Halpern v. AGC from Canada and Goodridge vs. Dept. 

of Public Health from the United States, are compared. 

Both deal with the matter of same-sex marriage, brought forth by 

groups of same-sex couples who wanted the right to marry in their 

respective jurisdictions.

Court Cases 

While many court cases in both Canada and the United States have reached 

similar conclusion regarding lesbian and gay rights, the outcomes of these 

national discussions has been quite different with same-sex marriage 

legalized in Canada in 2005, and the federal government in the United States 

refusing to recognize same-sex marriage with 1996’s Defense of Marriage 

Act. This points to an important question: do differences in Canadian and 

American approaches to same-sex marriage indicate the need for a more 

philosophical approach to what the law ought to be? 

Philosophic Approach 

With the issue of same-sex marriage in mind, this section explores three 

jurisprudential thinkers. Each with different means of relating law and 

morality, the works of Ronald Dworkin, H.L.A. Hart, and John Rawls 

will be surveyed in an attempt to gleam some practical application of 

their theories, and to gain an understanding of their conceptions of law, 

justice, and morality as they relate to the questions at hand. 

Same-sex Marriage 

Same-sex marriage was selected as it is a victimless harm, relatively 

free from the types of debates that follow issues such as abortion or 

prostitution. 

Ronald Dworkin 

Legal reasoning is an exercise in constructive interpretation, and our law consists of the 

best justifications of our legal practices as a whole. In Law’s Empire Dworkin “refines, 

expands and illustrates that conception of law” (Dworkin, 1986: 1). Law has an 

inherent role in our everyday lives, but there is much discussion about what the law is. 

Dworkin takes a multi-step approach to this discussion. He begins by defining law as 

an interpretive constructive concept, and uses a characterization of law as integrity to 

further refine this conception. Dworkin outlines the role integrity plays in our current 

political process before illustrating how integrity ties into law. 

Dworkinʼs Law as Integrity 

In our legal system, we follow the legislative principle of integrity by asking our legislators 

to try and make the total set of laws morally coherent. The idea of integrity does not 

demand that our legislation enforces integrity perfectly. It requires judges to treat the 

present system as expressing a coherent set of principles, and to interpret the explicit 

standards to find the implicit ones (Dworkin, 1986: 216). It asks judges to try and identify 

legal rights and responsibilities as though they were created by a single author expressing a 

coherent conception of justice and fairness (Dworkin, 1986: 225).  

H.L.A. Hart 

The most prominent general feature of law is that its existence means that some forms of 

human contact and behaviour are now, in some sense, obligatory. There are three recurrent 

issues in the debate over what law is: how do law and legal obligation differ from, or are 

related to, orders backed by threats; how do legal and moral obligation differ or overlap; and 

what constitutes rules in a legal system? 

Concept of Law 

For Hart, there are two segments to justice in its relation to law: treating like cases 

alike and knowing when to do so. Justice varies with the classification of what it is 

applied to. For example, a “warm winter” may be the same as a “cold summer” (Hart, 

1981: 156). However, the application and classification of justice is far more 

complicated than this example, because justice not only varies, but it can be debated 

when applied even to a single subject. In some cases, the differences and resemblances 

between cases are very obvious. 

Yet even if these differences are understood, justice is more than just simply applying 

the law. Even if justly administer, applied consistently, and given due process, a law 

can still be unjust (Hart, 1981: 157). 

Rawlʼs Theory of Justice 

The theory which Rawls presents, justice as fairness, is a derivation of 

social contract theory. A contract view holds that certain principles 

would be accepted in a well defined initial situation (Rawls, 1999: 14). 

In this case, the basic contract is not one to enter into society, but 

rather the object of this contract is the  principles of justice for the 

basic structure of society. These are principles that any self-interested, 

free, and rational person would agree to, and are to regulate all further 

agreements (Rawls, 199: 10). The point of the agreement is to accept 

certain moral principles, not to enter a particular system of government 

or society (Rawls, 1999: 14). Justice as fairness is not a complete 

contract theory, in that it only deals with justice and none of the other 

virtues (Rawls, 1999: 15). 

Initial Situation 

People in the initial situation would, according to Rawls, choose two entirely 

different principles: 

1. Each person is to have equal right to the most extensive scheme of 

equal basic liberties compatible with a similar scheme for others 

2. Social and economic inequalities are to be arranged so that they are (a) 

reasonably expected to be to everyone’s advantage (b) attached to offices 

and positions open to all (1999: 52) 

On which grounds should moral legislation be based? 
Conclusion 

If we begin with Dworkin’s idea of law as integrity, we must first ask ourselves which interpretation of the moral issue serves our laws best. Secondly, in fitting with Dworkin’s concept of law as 

integrity, we may follow Hart’s theory in determining the justice of the legislation based on whether or not the differences held within the legislation are sufficient grounds for making a distinction, 

or if those cases must be treated the same. Finally, we may examine the answer to that question from the perspective presented by Rawls: would we agree to these distinctions or lack thereof if we 

had no notion of our own social, economic, or biological state? 
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