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Inside Baseball: Arbitrators as Umpires

Peter Bowal and Chris Hunter

The Business of Baseball
Baseball is the big summer sport in North America. From Little League to Beer League, 

amateur baseball and softball – organized and pick up – has entertained players and fans alike. It is a 
big part of our Canadian culture.

The economic success of the professional game has been more elusive. The elite pro game has 
abandoned Canada except for Toronto. The lower division semi-pro “farm teams” continue to play 
across Canada in various leagues, but occasionally they strike out as sustainable community-centred 
businesses.

Take Ottawa as a case in point. The Ottawa Lynx minor league team competed in the Triple A 
International League from 1993 to 2007 in their own stadium. It was the only International League 
franchise in Canada and it was consecutively affiliated with the Montreal Expos, Baltimore Orioles 
and the Philadelphia Phillies. Even after fifteen seasons, the Lynx could not attract enough fans and 
the team was sold to Allentown, Pennylvania where it started the 2008 season.
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Then it was announced on April 28, 2008 that semi-pro ball would get another chance in 
Ottawa with the new Rapidz franchise in the Canadian-American (Can-Am) league. During that 
inaugural season, an average of just over 2,100 fans attended each game to cheer on their Rapidz, only 
slightly under the league average attendance of 2,300 per game. Yet, the Rapidz ownership group lost 
over $1 million.

The Rapidz won only a third of their games, not the worst record ever for a new team, but 
they still placed in the basement of the Can-Am standings at the end of that first playing season. Five 
months after the first pitch, on September 29, 2008, the Rapidz declared bankruptcy and ceased 
operations. The Can-Am league moved in and purported to take over the team but never returned for 
a second season.

This article is about the law of baseball that continues to develop from the business failure of 
the Ottawa Rapidz. The international league arbitration principles that are being developed will be 
transferrable beyond baseball but this Rapidz story and its baseball context offers a glimpse of the 
business model of these local teams operating throughout North America.

Ownership
The Rapidz ownership structure was complicated and interlocking. The Lease and League 

Affiliation Agreements disclose that the Ottawa Professional Baseball Inc. (OPBI) was the corporate 
entity under which the Rapidz operated. Zip.ca (Zip) and a subsidiary, Momentous Inc., together 
owned a 49% share. The remaining 51% of the OPBI was owned by Miles Wolff, the commissioner 
of the Can-Am league.

The Can-Am league granted the Rapidz the right to be the only professional baseball team to 
play out of Ottawa Stadium. Wolff got a $100,000 shareholders loan and indemnity from Zip in 
return for guaranteeing the first two years of rent to the city for use of the stadium. Zip tweaked the 
original “Rapids” name to “Rapidz.”

Who Has Control When the Business Fails?
Handed the financial losses of the first playing season, Zip 

applied under the Can-Am league’s by-laws to permit Rapidz to 
voluntarily cease operations. One season life spans of new sports 
teams, however, does not reflect well on any league. The request 
was denied. The Can-Am Board of Directors blamed “the member’s 
failure to take action reasonably necessary to operate as a going 
concern.” This was not the league’s fault.

Zip persisted in its withdrawal. The league terminated its 
membership and drew down the $200,000 letter of credit Rapidz 
Baseball pledged under the by-laws.

The Rapidz won only a third of 
their games, not the worst record 
ever for a new team, but they 
still placed in the basement of 
the Can-Am standings at the end 
of that first playing season.  Five 
months after the first pitch, on 
September 29, 2008, the Rapidz 
declared bankruptcy and ceased 
operations. 
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Rapidz and Zip viewed litigation, both in contract and tort, 
against the league as its only option to recover the $200,000 letter 
of credit. Now the matter of how Rapidz withdrew from the league, 
and what penalties it incurred for doing so, had ripened into a full-
blown lawsuit in an Ottawa courthouse.

The Can-Am league, headquartered in the state of North 
Carolina, decided not to play ball with that. It moved under Rule 
21.01(3)(a) of the Ontario Rules of Civil Procedure to stay or dismiss 
the Rapidz action on the ground that no Ontario court possesses 
legal jurisdiction over the subject matter of the action.  While 
Ontario courts had the power to toss the lawsuit, the league argued, 
they could have no role in deciding the substance of the dispute.

The league’s position was that its by-laws and agreements signed with Zip ousted the 
jurisdiction of any court of law. In the choice of forum and arbitration clauses with the league, Zip 
had agreed that all disputes with the league would be resolved by arbitration in North Carolina. The 
matter was one of private international law.

Judicial Decisions to Date
In 2009, Zip sued the league in the Ontario Superior Court of Justice for breach of contract 

and the torts of intentional misrepresentation, intentional interference with contractual relations and 
civil conspiracy against Can-Am, Wolff, and the City of Ottawa. Zip claimed that Rapidz did not 
violate the League Affiliation Agreement, that the league illegally denied their request for voluntary 
withdrawal, and that it wrongfully terminated the team’s membership in the league.

Zip sought $3 million in consequential damages and $3 million in punitive damages. Zip 
said “the defendants intentionally initiated an interlocking sequence of indebtedness all to the risk 
and jeopardy of the plaintiffs” leading up to the league terminating their membership and called the 
$200,000 letter of credit. Zip sued Wolff in his personal capacity on the grounds of vicarious liability. 
Wolff counterclaimed in both Ontario and North Carolina for default on the shareholders loan and 
the stadium rent indemnification.

Reinforcing the territorial and jurisdictional divide, all principal defendants were in the United 
States while all plaintiffs were in Ontario. 

Clause 27(a) of the Lease Agreement and clauses 6 and 7 of the League Affiliation Agreement 
were choice of forum clauses with an arbitration provision, mandating all unresolved disputes to 
arbitration in North Carolina. These common private contractual terms in sports leagues seek to 
eliminate Can-Am’s legal disadvantage in litigation in a foreign jurisdiction from different laws 
and procedures. Sending such disputes to private arbitration is not only faster and less expensive 
than litigation, but arbitration usually reduces negative publicity arising from disputes that the 
international sports media would otherwise feast upon.

Handed the financial losses of the 
first playing season, Zip applied 
under the Can-Am league’s 
by-laws to permit Rapidz to 
voluntarily cease operations.  One 
season life spans of new sports 
teams, however, does not reflect 
well on any league.  
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In order for the Ontario court to have any authority, the contractual choice of forum clause 
would have to be judicially overturned. Legal issues arose as to whether the choice of forum and 
arbitration clauses were rendered unenforceable by prior contract breaches on the part of parties 
demanding arbitration, and whether the defendants had submitted to and accepted (“attorned”) the 
jurisdiction of the Ontario courts.

On October 26th, 2009, Justice Lynn Ratushny considered whether the Ontario Superior 
Court of Justice had jurisdiction over this dispute. She found that the league, as franchisor, was not 
a party to (and accordingly not bound by) a clause in the Lease 
Agreement appointing Ontario law to govern in this case. She 
said the forum selection clauses were clear and all parties agreed 
to them, referring to the Z.I. Pompey Industrie v. ECU-Line N.V., 
2003 S.C.C. 27 “strong cause” test where the burden of proof is 
on the plaintiff that there is a “strong cause” to not be bound by a 
voluntarily agreed to forum selection clause. There was no “strong 
cause” demonstrated here to disturb the parties’ agreement. North 
Carolina courts were found to be fair and efficient and to have 
sufficient authority to handle the case. Justice Ratushny concluded Ontario courts had to defer to the 
arbitral process agreed to by the parties themselves.

The plaintiffs appealed to the Ontario Court of Appeal, which in 2010 unanimously upheld 
Justice Ratushny’s order. A court should not consider whether a party breached a contract when 
considering whether or not to uphold a forum selection clause. This is because most disputes would 
involve a claimed breach of contract, making the agreement voidable virtually in every dispute and 
therefore destroying the purpose of a forum selection clause.

The appellate court found that Can-Am had attorned to Ontario jurisdiction by filing with 
the Ontario court a Notice of Intent to Defend and a Statement of Defence in which they defended 
the plaintiffs’ claims on the merits. The Court of Appeal agreed with the plaintiffs that Ontario has 
jurisdiction because of “a real and substantial connection to Ontario,” but that it should not take 
jurisdiction in this particular case because of the “strong cause” test reasoned by Justice Ratushny. 

On October 29, 2010, the Ontario Court of Appeal agreed that Ontario should not take 
jurisdiction over this case. Zip was granted leave to appeal this case to the Supreme Court of Canada. 
Oral arguments will be heard on February 10, 2012.

The principal legal issue facing the top court will be whether the Ontario Court of Appeal, 
having concluded that the defendants attorned to the jurisdiction of the Ontario courts, then erred 
in finding that those same defendants could still rely upon the foreign forum selection and dispute 
resolution clauses.

The Supreme Court will not decide 
the merits of the dispute, whether 
Zip should get its money back, 
but only which forum in which 
country has the power to do that. 
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Conclusion
By the time this case moves into extra innings in February 2012, this matter will have been 

in dispute more than three years. It seems ironic that a party to a quick alternative private dispute 
process can challenge the legal validity of that same process. It will take many years to merely decide 
whether the arbitration in North Carolina will take place, and at a very high cost to all parties, 
certainly more than the amount originally in dispute. In many ways, the case is already moot on the 
financial issues.

The Supreme Court of Canada, perhaps recognizing the growing importance of private 
international arbitration clauses, will set a precedent in the strength of arbitration and choice of 
forum clauses in private business-to-business dispute resolution where a party has taken steps to file 
legal process in its own defence, just in case the arbitration is invalidated.

These issues are central to the business practices of sports leagues operating in Canada and the 
USA. The Rapidz case gives us a peek into the financial and legal risks risks encountered by minor 
professional sports teams and leagues in Canada. The transience and instability of minor sports 
leagues operating seasonally throughout Canada is well known. Every major Canadian city has minor 
league sports teams that have come and gone. Greater liability risks and time and costs to settle 
intra-league disputes may act as a deterrent for league and team startups. Part of the attractiveness of 
developing professional sports leagues in Canada is the avoidance of costly public litigation.

Potential league governors and team owners, not to mention players, may be deterred if choice 
of forum and arbitration clauses become unworkable in the sports business. From a professional 
sports league context, trust would become much more important in the league-team relationship if 
dispute resolution cannot be controlled. This could make the prospect of developing a multi-national 
sports league less attractive from a legal (and therefore, business) perspective.

This very local Ottawa case is in some ways a very international case. The Supreme Court 
will not decide the merits of the dispute, whether Zip should get its money back, but only which 
forum in which country has the power to do that. The procedural decision, however, will have an 
impact well beyond the sports playing fields in Canada, to all businesses across industries with similar 
contractual arbitration processes.

Peter Bowal is a Professor of Law 
and Chris Hunter is a student at 
the Haskayne School of Business 
in Calgary, Alberta.




