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The idea that employees are free to do what they want off-work and on their own 
personal time is a myth. It turns out that off-work activities are well within the reach of the 
employer’s disciplinary process. This article briefly describes the three categories in which 
Canadian employers may legally expect employees to be ‘always on’ their good behaviour.

Off-Work Behaviour Cannot Directly Conflict With an Employment Obligation
One of the best illustrations of this rule is that an employee must show up for work at 

the employer’s prescribed hours. If the employee engages in some high risk activity outside 
of work, is injured as a result and cannot get to work because, for example, he is recovering 
in the hospital, there may some flexibility for sick leave. But if he is in police custody on 
criminal charges when he should be at work, his off-work behaviour can be seen to interfere 
with his employment obligations and the law will be less sympathetic.

A truck driver, Brissette was convicted of drunk driving and temporarily lost his license 
to drive. His job required him to maintain a valid driving license. His firing for cause was 
upheld in 1993, even though the crime of drunk driving happened off-site and off-hours. 
Employees’ behaviour on their own time must not interfere with their obligations to their 
employers.
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Off-Work Behaviour Cannot Have Adverse Effect on Employer and Industry
If an employee’s after-work conduct indirectly interferes with public perceptions of 

the role of the employee, the employer may invoke discipline. In the 1980s, John and Ilze 
Shewan, married school teachers in Abbotsford, BC, entered a contest where Mr. Shewan 
photographed his wife in the nude. With both parties consenting, the photo was submitted 
to Gallery magazine, and it was published in the February 
1985 edition.

Once the employer school board became aware of 
this, both were suspended for six weeks. The suspension 
was appealed to the British Columbia Court of Appeal 
which upheld it. The Court in 1987 concluded that the 
Shewans, despite not having contractually agreed to refrain 
from this specific behaviour, had a duty to act in a manner 
consistent with the best interests of the school board. This 
photo contest had compromised their roles as educators. 
The Court said, “[t]he publication of such a photograph 
of a teacher in such a magazine was bound to have an adverse effect upon the educational 
system to which these two teachers owed a duty to act responsibly, and therefore the 
circumstances clearly justified a finding of misconduct…"

The Supreme Court of Canada came to the same conclusion in 1996 in a case 
involving a New Brunswick school teacher, Ross, who for years published racist and anti-
Semitic views in 4 books, pamphlets, letters to newspapers and a television interview. His 
views were not expressed in the classroom.

After a parent complained, the school board investigated and found Ross to be in 
violation of the provincial Human Rights Act. It recommended Ross be disciplined as a 
teacher. Ross lost in the Court of Appeal where the disciplinary decision was upheld. The 
Court noted the “poisoned” educational environment and stated, “Ross’ off-duty comments 
undermined his ability to fulfil his teaching position.”

There was no substantial proof of harm to the employer or to anyone else in particular 
from the teacher’s off-work pursuits. Factors which may have contributed to this outcome 
include the higher standard expected of professionals such as teachers, the captive public 
audience with which Ross worked and engaged, and the distractions his private endeavours 
caused.

Tobin, a Consulting Psychologist, met a female subordinate (HM) at work in the 
Correctional Service of Canada in 2001. They soon developed an intimate relationship. 
Eventually HM claimed Tobin berated, degraded and verbally abused her for two hours while 
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both were off-duty. He was arrested and charged with criminal harassment, to which he 
pleaded guilty in 2007. As a result he was fired from his job.

Tobin challenged the firing on the grounds that the incident was unrelated to his 
position at the Correctional Service of Canada. As far as we can determine, Tobin is still 
fighting his dismissal. In 2009, the Federal Court of Appeal sent the matter back for a 
rehearing with the instruction that the adjudicator might find, without evidence, that Tobin 
brought discredit to the employer. This decision makes the case for an employer stronger. 
It may assert that an employee’s actions have brought hardship or embarrassment upon the 
employer without proof.

Off-Work Behaviour Cannot Criticize the Employer
At common law, there is a general duty of loyalty of employees to their employers. 

There are few recent judicial decisions in Canada that test the contours of this loyalty in 
modern terms. Most cases have to do with not competing with your employer and not 
divulging confidential information. The issue that arises is whether one can publicly express 
criticism of one’s employer.

Fraser, a unit supervisor for Revenue Canada in Kingston, Ontario, was an outspoken 
critic of his employer’s policies relating to metrification and the Charter of Rights. The 
Supreme Court of Canada would eventually describe some of Fraser’s criticisms as vicious. 
His boss warned him about his public criticisms. As they persisted, he was suspended twice. 
When this did not deter him, he was fired. At issue was whether a public servant could 
express highly critical views of his public employer, even about issues unrelated to his work.

To the Supreme Court of Canada in 1985, this came 
down to finding the correct balance between individual 
free speech and the employee’s duty to do his job properly. 
Oppositional speech by public servants on public issues 
will be tolerated, but it is not an absolute right. A civil 
service job involves more than tasks. It carries public 
perceptions and the public service must continue to be 
seen as impartial, which in turn dictates general loyalty. 
In this case, Fraser’s sustained and highly visible attacks 
on major government policies constituted disloyalty to 
the government employer. The Court concluded he was 
properly fired for his ongoing public criticisms of his 
employer.
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Fraser was a public sector employment case where the Charter right of free speech 
enjoys its greatest prominence. One may safely assume that employees of private companies 
will be granted far less latitude than described in Fraser to criticize the employer.

Conclusion
Employees are free to act and speak as they please outside of their work on their own 

time. If they wish to avoid disciplinary sanctions at work, they should be careful to not do or 
say anything that prevents them from physically and legally carrying out their jobs, or which 
has adverse effects on the employer, or implicitly compromises reasonable public perceptions 
of their work role. Injury to the employer’s reputation or public expectations will be readily 
inferred without proof. We also observe that employees will be granted little leeway by 
employment law to criticize and embarrass the employer. 

Not all off-duty transgressions within these three categories will necessarily support 
summary dismissal of the employee. Progressive discipline and specific circumstances 
continue to be taken into account in each case. The judicial decisions in these three 
categories demonstrate that employees would be unwise to consider their off-duty activities 
beyond the reach of employment discipline.

This analysis will serve as the framework for an upcoming article on the “always on” use 
and effects of blogs and social media as they relate to employment law in Canada.
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