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Executive Summary 

National Oil Companies (NOCs) in many countries have undergone a substantial 

reform process in order to become more efficient and effective in the provision of their 

services. Colombia is an example of a country that introduced the necessary changes to end 

the monopoly that Ecopetrol, the state oil company, historically exercised upon petroleum 

policy. This policy decision also led to the creation of the National Hydrocarbons Agency 

(Agenda Nacional de Hidrocarburos-ANH), Colombia's first independent regulator. The 

transformation of the hydrocarbons sector was largely due to the institutional reform that 

was introduced by the Alvaro Uribe Velez government (2002-2010) via Decree-Law No. 

1760 of June 261
h, 2003. 

This paper describes the policy process that enabled the Uribe government to 

effectively maintain oil self-sufficiency in Colombia after having undergone a critical 

juncture period in time of decreasing petroleum reserves and loss of competitiveness of the 

petroleum industry. We find that the country was able to undertake this successful 

institutional reform because the Uribe government implemented similar measures in the 

hydrocarbons sector introduced by past administrations (path dependency). 

The 2003 reform was also principally conducted and handled via the Executive that 

applied the necessary political pressure and legal measures (institutional isomorphism) with 

the support of the Legislative. It more importantly pointed to the adoption of an ambiguity 

and uncertainty strategy ('veil of vagueness' ) to diffuse opposition from special interest 

groups that might have vehemently opposed such decisions both within the NOC and the 

Colombian Congress. 

Decree-Law No. 1760 would ultimately contribute to the impressive growth of the 

hydrocarbons sector that has characterized the country' s economy in recent years. It also 

implies that there are important lessons to be learned that could help other countries such as 

Mexico and Venezuela reform their NOCs. 
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1.0 Introduction 

Since the first National Oil Company (NOC) was created in the Austro-

Hungarian Empire in 1908 "when private oil producers faced an excess supply of 

crude," 1 there has been government regulation and ownership of firms in this industry 

in many countries. However, some NOCs need to undergo a substantial reform process 

in order to become more efficient and effective in the provision of their services, such as 

the situations in Mexico,2 Venezuela, Ecuador and Argentina indicate. As the empirical 

evidence shows in these countries, "the government exercises a high degree of 

discretionary interference in the running of the oil industry."3 

Despite the urgent need to adopt these reforms, some "NOC reform programs 

face serious obstacles: ideological opposition, nationalism, entrenched interests, and 

suspicion."4 As a result, successful NOC reform programs" ... will need to have the 

support from the top, and, at the same time, from a wide range of public opinion ... they 

will need to be carefully designed to ensure the institutional capacity is there to take on 

the roles the NOC divests itself of .. . "5 

In Colombia, the Colombian Petroleum Company (Ecopetrol, formerly known as 

Empresa Colombiana de Petr61eos SA.) was the State-owned industrial and commercial 

entity that managed the country's hydrocarbon resources. Ecopetrol is Colombia's 

largest petroleum company. Founded in 1921 as the Tropical Petroleum Company, it 

was nationalized in 1951. But 50 years later, after decades of controlling the nation's 

1 TOf'do. S. with Tracy, B.S. and Arfaa, N. (201 I} National Oil Co111pa11ies and Value Creatio11. World Bank Working 
Paper No. 21. huo·/{siteresources. worldhank.or.,t/INTOGMC/Resourccs/33~00396479288/noc volun~l.ndf: 
16. 
2 Nonetheless, it is interesting to note that on August 12•h. 2013. President Enrique Peiia Nieto of Mexico "unveiled 
plans to change Mexico's constitution and open up the country's energy sector to foreign investors for the first time in 
75 years, a move that could unleash billions of dollars of investment from oil majors struggling to find new resources 
elsewhere." (Rathbone, J.P. and Garcia, E. Mexico open.~ 11p its energy sector. www.ft.com/in11/cn1s/s/0/9d377bl4 
0377- I le3-980a-00144feab7de.html#ax;,z2hsR7Rgta. (August l2'h, 2013): I. 
3 

Balza, L.H. and Espinasa, R. (2013) Oil Sector and lnsti111tio11.~: The Ex11eriem:e of Latin America: Mimeo. 
~McPherson, C. (2003} "National Oil Companies: Evolution, Issues, Oullook" in Davis, J.M. (author) Fiscal Policy 
Form11IMio11 and Imp/e111e11tario11 in Oil-Prod1rci11g Cou/l/ries (Washington DC, US: International Monetary Fund 
IMF}. ht1p://site.ebrary.com/lih/ucal1my/Doc?id:: I 0300;14&ppg=96: 202. 
~ Ibid. 
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petroleum policy, it underwent a dramatic restructuring process. It has become one of 

the 25 largest petroleum companies in the world, and one of the four principal 

petroleum companies in Latin America.6 

Colombia has become the fourth largest crude producer in Latin America with 

petroleum production of 1.013 million barrels per day (bbl/d.) in March 2013, up from 

947 ,000 bbl/d. in March 2012 despite repeated attacks by communist guerrillas against 

pipeline networks and the petroleum sector. 7 Colombia has now successfully 

established itself as a net oil exporter. However, "prior to 2008, Colombia's oil 

production had been largely flat for many years, following a period of steady decline 

that started in 1999, when Colombia's oil production peaked at 830,000 bbl/d."8 

What made this transformation in petroleum production possible? What lessons 

are important for other countries with NOCs such as Mexico and Venezuela? This feat 

was largely accomplished in Colombia due to the institutional reform that was 

introduced by the Alvaro Uribe Velez government (2002-2010) in 2003. Uribe issued 

Decree-Law No. 1760 of June 26'h, 2003 by exercising the extraordinary powers to draft 

legislation granted by the Congress of the Republic to the Executive.9 

Regarding Colombian legislative procedures, it is important to indicate that 

legislation issued by the Executive has the same status as framework laws issued by the 

Colombian Congress of the Republic and cannot be considered to be subordinate 

" At111a11aq11e de/ pe1r6 /eo e11 Colombia: w1 11mro1i1w espmiol. hllp://www.scribd.con\(doc/128284657/Almanaquc 
Dcl-Pc1ro!eo-en-Colomtiia: 33. 
7 Acosta, L.J. Pmd11cci<l11 11etrolera tie Colombia .mbe 7 pcl e11 marw e11 In.fa i111erm111al. 
h11p://cconomia.tcrra.com.co/noticjas/noticia.aspx'/idNotic1a=201 304081529 RTI SIE937048. (April 81h, 201 3) 
H United Stales Government Accountability Office (GAO). (2011) Security A.u i.ttance: Efforts to Secw e Colombia's 
Cmio li1m"1-Cove1ias Oil Pipeline Have Reduced Auach, but Challe11ges Remain. 
http://www.2ao.gov/new.i1ems/d0597 I .odf: 7. Additionally, it is worth pointing out that Colombia has been scarred 
by decades of guerilla auacks against its petroleum infrastructure. Leftist insurgent groups, such as the Nalional 
Liberation Army (ELN) and, more recently, the Armed Revolutionary Forces of Colombia (FARC), have been 
constantly 1argeting Colombia' s hydrocarbons sector since the 1980s. This has mainly happened against petroleum 
infrastructure located in the oil-rich department of Arauca that lies on the border with Venezuela. (Ibid). 
~ Decree Law No. 1760 of June 26'11• 20(>J. 
hllp:f/www.anh.gov.co/media/normati vidadAN H/creacion/decreto 1760 2003.pdf. 
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legislation. A Decree-Law such as the one that modified the hydrocarbons sector can 

only be modified by another Decree-Law issued by the Executive. 

Decree-Law No. 1760 was a vital piece of legislation that profoundly modified 

the functioning of the hydrocarbons sector. It led to the creation of Colombia's first 

independent regulator, the National Hydrocarbons Agency (Agencia Nacional de 

Hidrocarburos-ANH); the end of Ecopetrol's monopoly over the sector; and the 

establishment of the Energy Promoting Society in Colombia (Sociedad Promotora de 

Energia en Colombia S.A.-SPE).10 

The ANH assumed the role that had been historically exercised by Ecopetrol as 

sector regulator. Its duties now include the organization of exploration license bids for 

oil companies and seismic data collection, which it provides to companies participating 

in the auction rounds. 11 

Even though the SPE was established is developed in Decree-Law No. 1760, 

this paper will focus on the roles that both Ecopetrol and the ANH have assumed in 

Colombia's hydrocarbons sector. Nonetheless, it is worth mentioning that the SPE's 

main objective is to participate and invest in companies involved in energy sector 

activities, focusing principally on gas, mining, electricity and financial matters. 12 

In this paper we will argue that the process of institutional reforms matter in the 

development of Colombia's hydrocarbons sector, especially with respect to the 

redesigning of Ecopetrol and the creation of the ANH in 2003. It will be shown that the 

key motive behind the adoption of this new legislation lay in the Uribe government's 

quest to maintain oil self-sufficiency in Colombia, an objective that had been 

111 Perry, G. and Olivera, M. "El Petr6leo en la Economfa Colombiana" (2012) in Perry, G. and Olivera, M, eds. 
Petrrlfeo y Mi11erfa: Be11dicitl11 o Mafdicitl11 ? (Bogota: La lmprenta Editores S.A.): 181. 
II Ibid: 32. 
12 

Decree Law 1760 of June 26'11
• 2003. Op. Cit. 
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highlighted at the end of previous administration of Andres Pastrana Arango ( 1998-

2002). This objective helped to galvanize public opinion behind the need for reform to 

Ecopetrol. Understanding Colombia's successful institutional reform of its NOC may 

help other countries in Latin America adopt legal frameworks that will lead to the 

reform and growth of their hydrocarbons sectors. 

The principal component of this paper's research method consisted in consulting 

secondary bibliographical sources in English and Spanish that encompassed 

newspapers, periodicals, and scholarly articles written on institutional reform and the 

Latin American and Colombian hydrocarbons sectors. The latter was essentially 

conducted through online catalogue research of both the University of Calgary 

databases such as ProQuest, Summon and Academic OneFile and El Tiempo, 13 

Colombia's most historically important national daily newspaper, as well as Internet 

search engines such as Google Scholar. 

Primary sources accessed through the internet included Ecopetrol, ANH, the 

Ministry of Labor, the Inter-American Development Bank, British Petroleum and the 

International Energy Agency documents, reports and websites, among others. In 

addition to these qualitative approaches, quantitative methods were also utilized to 

obtain data regarding oil exploration and production in Colombia.14 

13 Ef Tiempo was founded in Bogota in 1911 and purchased in 1913 by Eduardo Santos Montejo, a prominen1 
Colombian publisher and politician with close ties to the Colombian Liberal Party who was President of Colombia 
from 1938 to 1942. £/ Tiempo's main shareholders were members of the Santos family from the aforementioned year 
until 2007 when it was acquired by Grupo Planeta of Spain. Other figures of the Santos family have also played an 
active role in Colombian politics: Francisco Santos Calder6n, Vice-President from 2002 to 2010, and Juan Manuel 
Santos Calder6n, Minister of Defense during the Uribe government (2006-2009) and the current President of 
Colombia (2010-2014). It is also worth mentioning that longtime rival £/ Especmdor was founded in 1887 in 
Medellin and published since 1915 in Bogota. Due to Colombia' s internal financial crisis in 2001 , El Especrador 
became a weekly publicalion 1hat paved the way for Ef Tiempo to become the sole daily newspaper with national 
circulation. £( Espectador returned to the dai ly format in May of 2008. 
14 This paper could have been complemented with personal interviews with key figures in the Colombian government 
involved in the hydrocarbons sector that would have also included a number of trips to public institutions in Bogoca 
such as Ecopetrol, the ANH and the Ministry of Mines and Energy. However. due to time and budget constraints, this 
was no! possible. and it is worth mentioning thal this type of research could form the basis of further complementary 
studies into this topic. 
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We begin this paper by reviewing the hydrocarbons exploration and production 

policy in Colombia prior to the adoption of Decree-Law No. 1760 in 2003 and then 

continue with a review of the literature on institutional reform. Subsequently, we will 

present our findings based upon the theoretical perspectives derived from the literature 

review that will be used to analyze the adoption of the Decree-Law. Lastly, the policy 

implications section will highlight the key consequences of the 2003 reform to the 

country's hydrocarbons sector, identify certain pitfalls in its implementation and 

provide some recommendations that will hopefully be crucial in continuing the vital 

task of increasing oil activities in the future. We also highlight the most important 

lessons from the restructuring of Ecopetrol that can prove useful for countries looking to 

reform their NOCs. 

JO 



2.0 Origins and Development of the Oil Industry in Colombia 

Colombia's oil industry can trace its origins to 1905 when the national 

government issued exploration and exploitation concessions to Virgilio Barco, the 

grandfather of Colombian President Virgilio Barco Vargas ( 1986-1990), and Roberto de 

Mares, a controversial figure who managed to secure the investment of American 

companies for oil exploration in the department of Santander.15 These concessions, in 

turn, were bought in 1918 by the Colombian Petroleum Company (Colpet), which was 

largely owned by Andrew Mellon, US Treasury Secretary, and the Tropical Oil 

Company (Troco) putting petroleum production and exploration in foreign hands.16 

It was within this context that the Colombian Congress would eventually 

approve Law No. 37 of 1931 that provided the first legal framework for the petroleum 

industry. This framework, which left the development of the oil industry in private 

hands, lead to an increase in oil production such that oil accounted for 14.5% of total 

Colombian exports at the end of the Second World War. 17 

With the creation of Ecopetrol in 1951 , the government of Colombia took 

control over its oil resources by assuming Troco's assets and operations. The key 

motivation for the nationalization process was the presence of the powerful Petroleum 

Industry Worker's Union (Uni6n Sindical Obrera-USO). The USO was founded in the 

oil refining city of Barrancabermeja, department of Santander, during the first strikes of 

the workers of Troco in 1922. 18 The Union precipitated the nation's takeover of the 

15 Ibid: 175. 
16 Ibid. 
17 Ibid: 175-176. 
18 h1tp:f/www.usofrcn1eobrcro.org/ 
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Tropical oil concession in 1948, by forcing Troco's departure by staging a militant 

strike. 19 

Subsequently, the Petroleum Code was adopted in 1953 that "unified the 

decrees, laws and decisions of the hydrocarbons sector but did not introduce substantial 

changes."20 In 1956, the Cartagena refinery was built by Intercol, a subsidiary of Exxon 

that had previously expanded the operational capacity of the Barrancabermeja refinery 

in association with Ecopetrol.21 In 1964, Ecopetrol's associate Intercol "signed an 

association or joint venture contract with a US-Colombian enterprise called the 

Tennessee Colombia S.A. company for the exploration of the surrounding areas of the 

de Mares concession that purveyed a 50/50 petroleum share after royalties."22 

Colombia has historically oscillated between periods of oil self-sufficiency and 

oil exports and periods of decreasing petroleum reserves bringing about an increase in 

petroleum imports. These "crises" have led to the adoption of additional legislation to 

revive the industry. For example, Law No. 20 of 1969 was not only aimed at tackling 

the reserves dilemma but was also geared towards creating a more favorable legal base 

and international environment to motivate much needed exploration.23 This Law also 

allowed Ecopetrol to directly negotiate concession contracts; additionally, association 

contracts began to be used by the state oil company from 1970 onwards based upon the 

joint venture contract with the previously mentioned Tennessee Colombia S.A. 

company.24 

I~ Ibid. 
20 Perry, G. and Olivera, M ... El Petr6leo en la Economfa Colombiana." Op. Cit.: 176. 
21 Ibid. 
22 Ecopetrol (2003) Cni11ica de la co11cesit1n de Mares 
http://www.ecopctrol.corn.co/contenido.aspx?ca11D= 149&conlD=255 : 70. Cited in Ibid: 177. 
h Perry, G. and Olivera, M. "El Petr61eo en la Economfa Colombiana." Op. Cit.: 177. 
24 Ibid. 
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Figure 1 
Production and Consumption of Oil in Colombia, 1965 to 2011 
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Figure 2 
Proved Oil Reserves in Colombia, 1980 to 2011 
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With the decline in petroleum production in 1971, Colombia became an oil 

importer (see Figures I and 2). The latter scenario led towards the approval of Decree-

Law No. 2310 of Economic Emergency in 1974 that also sought to spur petroleum 

exploration to increase reserves and recover self-sufficiency.25 With its implementation, 

"the decree ... established that foreign companies could only explore in certain areas 

under their own risk and cost through association contracts signed with Ecopetrol."26 

25 Ibid: 179. 
26 Ibid. The translation is mine. 
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Through such legal mechanism, 

once the foreign company and Ecopetrol agreed that the reserves 
were commercially viable, 20% of production would be earmarked 
to royalty payments on a national, departmental and municipal level. 
The remaining 80% was to be divided equally between Ecopetrol 
and the foreign company that would also equally share development 
and production costs.27 

Decree 743 of 1975 which amended the 1974 decree established that association 

contracts corresponded to private law and would consequently be subject to civil 

jurisdiction, which would increase the number of contracts with foreign companies and 

oil exploration. The discovery of the Cano Limon oilfield in the department of Arauca 

in July 1983 by Occidental Petroleum allowed Colombia to become self-sufficient once 

again.28 The Cano Limon pipeline would be subsequently taken over by the Belisario 

Betancur government ( 1982-1986) in 1985 riding on a wave of nationalist sentiment 

within the country.29 

Furthermore, the discoveries in other areas such as Cusiana and Cupiagua (see 

Figure 3) brought about the modification of the association contracts in 1989 with the 

introduction of the scaled production distribution contract.30 Under this new regime, 

Ecopetrol's participation regarding accumulated production began at 50% and could 

reach a legal maximum of 70% when well production and the profitability of the fields 

began to decrease.31 However, this resulted in a substantial disincentive in exploration 

and was responsible for the steep decline of signed contracts to an all-time low of 9 in 

1993.32 

27 Ibid. The translation is mine. 
2~ Ibid. 
29 Ibid. 
'
0 Ibid: 180. 
~I Ibid. 
~ 2 Ibid: 180. 

14 



Figure 3 
Colombian Oil Fields 
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Additionally, it is worth mentioning that "while Colombia offered a contractual 

and fiscal system towards the beginning of the 90s that on average generated a state 

participation higher than 84% and a 7% expected return for the partner, other countries 

in Latin America offered state participations between 50% and 60% and expected 

returns greater than 15%."33 Furthermore, the number of exploratory wells went from 66 

in 1988 to as few as IO in 1995.34 

In 1994, the association contracts were changed due to the lack of 

competitiveness of the fiscal and contractual regimes and poor results in exploration. In 

accordance with international practices, the so-called R Factor in oil contracts was 

introduced to replace the scaled production distribution contracts in an effort to motivate 

greater exploration and to obtain new association contracts.35 The R Factor 

n Ibid. 
·" Ibid. 

corresponds to the quotient obtained by dividing the accumulated 
income in one calendar month into cumulative expenditures in the 

'~ Ibid: 181. 
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same calendar month. Only revenue received and expenses disbursed 
from the subscription date are registered. The R Factor expresses the 
number of times that accumulated expenditures are contained in the 
accumulated income.36 

This change implied, as a result, that Ecopetrol began to participate with risk 

capital, and the costs of the "dry" explored wells were even recognized. 37 However, in 

2003, the situation in Colombia "was worsening due to the [escalation of the] internal 

armed conflict [between leftist guerrillas, right-wing paramilitaries and State forces], a 

rapid reduction in exploration activities (only IO exploratory wells were drilled in 2002) 

and the consequent reduction in production due to the fear of the loss of self-

sufficiency."38 

Colombia was experiencing a fall in petroleum reserves, which could have 

turned the country into a crude oil importer once again. Moreover, the country was not 

sufficiently competitive compared to its neighboring countries, and it was projected that 

total state participation in the petroleum sector as far as investment, wells drilled and 

revenues received was concerned reached 82% when the average in these nations was 

67%.39 Such was the dramatic backdrop surrounding the need to introduce urgent 

institutional reform of the hydrocarbons sector with Decree-Law No. 1760. 

16 Gonzales A., C. ( 1997) El Factor R en los contratos pi:lroleros. !11/ormativo Men.ma/ de la Sociedad Nacio11al de 
Mi11erla y PemJ/eo (Aiio VI, No. 10) 
hllp://www.12261636.ncgocioenlinea.com/downloads.php?id=97J956&dld=O&fld=60051 . 
J7 Perry. G. and Ol ivera. M. " El Petr61eo en la Economfa Colombiana." Op. Cit.: 181. 
» Perry. G., Olivera, M., Ogunkola, 0 and Fowowe, B. "El Petr61co y las lnstituciones: Aniilisis Comparativo de 
Nigeria y Colombia" in Perry, G. and Olivera, M., eds. Petl'lileo y Mi11eria: Be11dicfrl11 o Maldicit111 ? Op. Cit.: 302. 
! 9 Ibid. 
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3.0 Literature Review 

Why did the Uribe administration decide to adopt Decree-Law No. 1760 in 

2003? What circumstances played an important part in this policy decision? Why was 

this reform successful? Before analyzing the factors that led to the adoption of this 

Decree-Law and its principal components, it is important to determine what is meant by 

institutional reform and evaluate what has been written on the aforementioned subject. 

As a result, a literature review of the key aspects of institutional reform will also enable 

a more comprehensive understanding of the results of the Decree-Law's implementation 

and its incidence upon Colombia's dynamic hydrocarbons sector. 

3.1 Literature on the Reform of Institutions 

3.1.1. General Considerations on Institutional Change 

There is a general consensus within the reviewed literature regarding the need to 

develop and expand upon new theoretical frameworks to analyze the role that 

institutions and institutional reform have played in both shaping and determining public 

policy. Eggertsson ( 1998), for example, points out that" ... The emphasis on rules links 

the economics of institutions with the economics of property rights and the economics 

of law ... [Furthermore,] rules create institutional environments for organizations, and 

the new economics of institutions and the new economics of organizations overlap 

substantially .... "40 

Similarly, Weyland (2008) criticizes what he calls 'static and linear' assumptions 

and predictions concerning rational choice institutionalism, calling on the need to 

illustrate both the "demand side and the supply side of institutional change."41 With the 

latter, Weyland seeks to determine why governments may want to permit certain 

~0 Eggertsson. T. ( 1998) Limits to lnslitulional Reforms. The Sca11di11avia11 Journal r~f £co1111111ics 100 ( l ): 342. 
41 Weyland, K. (2008) Toward a New Theory o f Institutional Change. World Politics 60 (2) : 284. 
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contexts to worsen and how this might eventually lead towards the adoption of reform 

proposals that draw upon foreign influences.42 Weyland is also keen to state that "power 

and interests - central categories in political science - clearly affect the likelihood of 

institutional change, but crisis-induced shifts in risk propensity affect the very 

constellation of power and interests."43 

Vital to expanding the theoretical tool box with which to analyze institutional 

reform is the study of the evolution of rules and norms as proposed by Ostrom and 

Basurto (2011).44 In their model, institutional change can be explained by analyzing 

prior legislation in order to "document the institutional configuration of a given action 

situation at time zero, track what rules and norms are selected (or not) based on a given 

set of evaluative criteria at time one, and capture which rules and norms are retained at 

time two and subsequent time periods."45 

3.1.2. Critical Junctures, Path Dependency and Institutional Isomorphism 

Prado and Trebilcock (2009) stress the significance of transforming 

'dysfunctional institutions' and clarify that "institutions are ... those bodies (formal and 

informal) charged by a society with making, administering or enforcing or adjudicating 

its laws or policies."46 The authors also incorporate the concepts of 'critical junctures' in 

time and 'path dependence'47 to elucidate the successes/failures of institutional reforms. 

42 /bi</. 
4

·
1 Ibid: 288. 

44 Ostrom, E. and Basurto, (2011) X. Crafting Analytical Tools to Study Institutional Change. Jo11mal of /11.ttilllticmal 
Economics 7 (3): 317. 
4~ Ibid: 333. 
46 Prado, M. and Trebilcock. M. (2009) Path Dependence, Development and the Dynamics of Institutional Reform. 
University <~f Tonmto Law Jo11mal 59 (3): 349. 
47 According to Douglass North, "path dependence means that history matters. We cannot understand today's choices 
(and define them in the modeling of economic performance) without tracing the incremental evolution of 
institutions .. . " (North, D. (1995) 'The New Institutional Economics and Third World Development" in Harriss, J. , 
Hunter. J . and Lewis. C.M .. eds .• Tire New l11sti1111ional £co11omics and Third World Developmem (London: 
Routledge): I 00. Cited in Ibid: 378). 
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This could help analyze the context behind the adoption of the hydrocarbons sector 

institutional reform introduced by the Uribe government. 

Additionally, Prado and Trebilcock provide some conditional assumptions 

concerning path dependency and institutional reform strategies that can offer a more 

comprehensive theoretical framework for analyzing the creation and implementation of 

Decree-Law No. 1760. These refer to such considerations as context-specific factors 

that explain the advancement of existing institutions; the importance of carrying out 

incremental reforms on institutions that can become relatively self-supporting; and 

political and economic crises that may provide opportunities for more far-reaching 

institutional change. 48 

Similarly, Reginato, Fadda and Pavan (2010) allude to the notion of 

'institutional isomorphism' that had been initially developed by Di Maggio and Powell 

( 1991 )49 as "the process by which organizations tend to adopt the same practices and 

structures over time in response to institutional pressures." 50 Moreover, institutional 

isomorphism can take on three forms: 

4
K Ibid. 

I) coercive isomorphism which occurs when an organization is 
subject to pressures from other organizations from which it depends 
(e.g. governments) - requirements imposed by law; 
2) mimetic isomorphism which refers to the adoption of practices 
used by organizations defined as successful. It is a response to 
organizational uncertainty in identifying the best course of action; 
and 
3) normative isomorphism which occurs as the result of shared 
values and ideas about appropriate behaviors, often diffused through 
professional networks and formal education. 51 

49 Di Maggio, P.J. and Powell, W. ( 1991) 'The Iron Cage Revisited: Institutional Isomorphism and Collective 
Rationality in Organizational Fields" in Powell. W. and Di Maggio, P.J .. eds. The New lllsti1111i01iali.m1 in 
Orgn11iza1io11nl Ann/ysi.t (Chicago: The University of Chicago Press). 
~" Reginato. E .. Fadda. I. and Pavan. A. (2010) Italian Municipalities' NPFM Reforms: An Institutional Theory 
Perspective. Pecw1ia 11: 156 . 
• ~ 1 /bid: 156-157. 
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It will be important to consider whether the restructuring of Ecopetrol was due to 

pressure coming from the Presidency of the Republic to restructure the state oil 

company. It will also be crucial to determine if this was therefore an example of 

institutional isomorphism and if Ecopetrol resisted or promoted the changes introduced 

in Decree-Law No. 1760. 

3.1.3. Veil of Vagueness 

Christianssen and Klitgaard (20 I 0) maintain that institutional reforms can be 

more successful if they are advantageously concealed by a 'veil of vagueness' or 

ambiguity. This occurs as" ... various reforms get accomplished because political 

changes ultimately are shaped and decided in processes of interaction between strategic 

actors, and ... reform governments can adopt strategies to reduce resistance from 

oppositional groups."52 

Moreover, Christianssen and Klitgaaard believe that "it hardly comes as a 

surprise to reformers that controversial reform proposals are met with fierce resistance 

from members of parliament, lobbyists, NGOs, media campaigns, threats of sanctions 

etc. etc."53 In addition to the latter, the authors consider that "strategic allocation of 

information during decision making processes on institutional reforms" is an equally 

important notion and, like Weyland, also draw upon both the "supply side (the reform 

government) and a demand side (special interest groups)."54 

It is therefore vital to determine whether or not a veil of vagueness played a role 

in the adoption of Decree-Law No. 1760 because "when reform governments are 

confronted with [challenges to their proposals] they can increase their likelihood of 

52 Christianssen P.M. and Klitgaard, M.B. (2010) Behind the Veil of Vagueness: Success and Failure in Institutional 
Reforms. Journal of Public Policy 30 (2): 183-184. 
H Ibid: 186. 
54 Ibid: 189. 
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reform success by deliberately organizing the process to control, for instance, the flow 

of information and who is in and who is out at what time in the process."55 

3.1.4. Post-New Public Management (NPM) Reform and Policy Window-Dressing 

Similar to Weyland's approach is the study by Christensen (2012) that 

emphasizes the spread of global ideas in neoinstitutional theory and institutional reform. 

He describes the reform waves of New Public Management (NPM) and post-NPM and 

believes that 

the main narrative of New Public Management ... begins with the 
story of the trailblazers, generally considered to be New Zealand and 
Australia in the early 1980s. But for some researchers Ronald 
Reagan's reforms and Margaret Thatcher's 'Next Steps' were also 
part of the equation. If we look at the main decision-making 
processes and driving forces behind the reforms, in other words, at 
the main actors and their organizational thinking or motives, we can 
see whether the reforms took the form of a global model of 
formalized rationalized organization, how they were diffused, and 
whether they bore decontextualizing features, that is, whether they 
failed to influence actual activities in public organization. 56 

The author considers that globalized ideas within the previously mentioned 

theoretical framework are abstract and vague. He even hints at " ... the notion of a 

formalized, rationalized, and standardized organizational template that spreads in a 

broad decontextualized fashion, functioning more as 'window-dressing' than actually 

being put into practice."57 

Despite Christensen's criticism, he nonetheless points out that post -NPM were 

"reform measures that appeared in Australia, Canada, New Zealand, and the United 

Kingdom in the last part of the 1990s, caring more about strengthening the political-

administrative center, restricting the autonomy of state-owned enterprises and agencies, 

H Ibid: 186. 
~6 Christensen. T. (2012) Global Ideas and Modern Public Sector Reforms: A Theoretical Elaboration and Empirical 
Discussion of a Neoinstitutional Theory. The American Re11iew '!f Public Admi11is1rn1io11 42 (6): 643. 
j
7 Ibid: 648. 
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and focusing on mergers and increasing coordination inside and between sectors."58 As 

a result, it will be important to define whether or not Decree-Law No. l 760 was a 

concrete example of post-NPM reform or policy window-dressing and if has resulted in 

expanding the hydrocarbons sector in Colombia. 

3.2 Literature on the Institutional Reform of the Petroleum Sector 

3.2.1. Performance and Reform of NOCs 

After having viewed some of the most important theoretical aspects concerning 

institutions and institutional reform, it is worth briefly touching upon some of the most 

relevant literature concerning the performance and reform of NOCs. According to 

Torda (2011 ), these entities overlapped with a process of nationalizing assets in the 

petroleum industry; moreover, "in countries where either production or consumption in 

the oil and gas sector constitutes a significant share of the domestic economy, there are 

inevitably strong incentives for comprehensive state involvement or even direct state 

control to secure political and financial advantages."59 She likewise offers arguments 

such as efficiency levels in the industry, monitoring of operations, petroleum rent 

maximization and socioeconomic and issues and priorities including employment 

generation, provision of infrastructure and income redistribution, amongst others, for 

the establishment of NOCs.60 

Nonetheless, Tordo points out that NOC performance and commercial efficiency 

can be affected by a series of practical complications and shortcomings. These include 

the following: historical context and ideology, economic cost of political control, 

operational inefficiencies, lack of competition, subsidies and non-commercial 

SH /bid: 649. 
59 Tordo. S. with Tracy. B.S. and Arfaa, N. National Oil Companies and Value Crearimr. Op Cit.: 22. 
60 Ibid: 23-24. 

22 



objectives, weak corporate governance, funding strategy and requirements, and conflict 

of interests and balance of controt.61 

Similarly, McPherson (2003) states that "NOCs in developing countries quickly 

became the focal point for accomplishing a broad range of national economic, social, 

and political objectives that went well beyond their original sector-focused 

objectives."62 He also identifies the issues that have been faced by NOCs such as 

commercial efficiency, non-commercial objectives, governance, cash requirements and 

conflict of interest.63 

McPherson furthermore pinpoints the challenges that these entities have to 

tackle to bring about reform strategies: "I. a much more commercially demanding 

environment; 2. civil society expectations regarding government and state-owned 

enterprises; and 3. the changing perception of oil as one of the "commanding heights.'.64 

Nonetheless, he talks of the potential for the "NOCs [to] produce substantial 

development benefits in terms of increased opportunities, increased investment, superior 

allocation of resources, and reduced losses."65 

3.2.2. The Hydrocarbons Sector in Latin America and Colombia 

Similarly, it is crucial to refer to the most significant studies concerning the 

hydrocarbons sector in Latin America and Colombia. Perhaps one of the most 

representative research papers written from an institutional perspective is by Monaldi 

(2007) that analyses the tax, governance and contracting structures in the petroleum 

sector for such countries as Bolivia, Brazil, Colombia, Ecuador, Mexico, Peru and 

61 Ibid: 24-28. 
62 McPherson, C. ''National Oil Companies: Evolution, l.uues, Outlook." Op. Cit.: 186. 
6
'
1 Ibid: 187-195. 

M Ibid: 201-202. 
6~ Ibid: 202. 
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Venezuela.66 Monaldi points to " ... the need to create credible institutions that promote 

the sustainable development of the sector and, at the same time, permit the State to 

capture the existing rents and employ them efficiently."67 

What is particularly striking is that Monaldi emphasizes the importance of 

institutions, organizations and norms within the hydrocarbons sector. Moreover, this 

institutional framework conditions each actor's incentives, "including governments, 

ministries, state companies, regulating agencies, private operators and services 

contractors. "68 

Another study that follows up on the institutional path, albeit without placing as 

much emphasis on the reform aspects as Monaldi, is Balza and Espinasa (2013) who 

demonstrate the prominence of the institutional framework regulating oil investment, 

activity and production. Moreover, the authors indicate that "three countries have 

effectively increased activity and production: Brazil, Colombia and Peru [since 2000]. 

On the contrary in Mexico, Venezuela, Ecuador and Argentina, far from increasing, 

drilling activity remained stagnant and production declined over the last decade."69 

Due to the comparative nature of their study, the implementation of Decree-Law 

No. 1760 is not discussed in detail. However, Balza and Espinasa do point out that 

"following the lead of Brazil and in view of the results of her new institutional 

framework, Colombia underwent a very similar reform in June 2003 under the 

Presidency of Alvaro Uribe who had been sworn in August 2002."70 

i;i; Monaldi, F. {2007) Amilisis institucimral de la gobernabilidad y cmrtratacilJrr e11 el sector 1>etmlem: ca.ms de la 
regil)n andirra. http:f/www.rndh.orn/inlal/intalcdi/PE/2008/0J 997a03.pdf.: 117. However and due to the comparative 
of this study, the author does not conduct a comprehensive analysis of the circumstances that led to the adoption of 
Decree.Law No. 1760 of 2003, which is the main purpose of this paper. 
67 Ibid. 
f.'$ Ibid: 119. 
ff Balza, L.H. and Espinasa, R. Oil Sector mu/ il1Mit111imu: Tire Experience of Latin America. Op.Cit. 
70 Ibid. 
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On the other hand, it is worth indicating that few studies focus directly on the 

Colombian hydrocarbons sector from an institutional approach. Amongst these are the 

paper by Perry, Ogunkola, Olivera and Fowowe (2010)71 that describes sector 

regulations and institutions ac ross time leading up to the reform introduced in 2003. 

Likewise, Martinez Ortiz (2011) mentions the background to the creation of the ANH. 

The a uthor also pinpoints two basic facts that amounted to Ecopetrol's failure as state 

oil company: 

1. The assoc1at1on contract that prevented it from becoming an 
authentic petroleum enterprise as it was not able to effectively find 
this commodity in different sedimentary basins and exploit it; and 
2. The execution of costly subsidy and social investment programs in 
areas where there was a precarious state presence. 72 

Martinez Ortiz also refers to the importance of the role of institutions. 

Nonetheless, she does not carry out a thorough analysis of the influence of norms and 

rules in the Colombian hydrocarbons sector reform. Furthermore, the author mentions 

the principal components of Decree-Law No. 1760 without conducting a comprehensive 

study of the manner in which the Uribe administration adopted this key piece of 

legislation. 

Lastly, a study written by Beach (2012) showcases the success of the Colombian 

hydrocarbons sector from a Foreign Direct Investment (FDI) perspective. Even though 

Beach highlights the significance of institution building with the creation of the ANH, 

she does not elaborate upon the role of institutional reform or the other components of 

Decree-Law No. 1760.73 

71 Perry. G., Ogunkola, O .. Olivera, M. and Fowowe, B. (2010) Oil a11d fllstittttiom: Tale of Two CitieJ: Nigeria a11d 
Colombia. http://wwwfcdcsarrollo.org.co/wp-contenlfuploads/2011/08/0ikmd-institutions-Talc of two-citics
Ni!!eria Colombia Oil Institutions May Versionmolivera-2010pdf: 6-10. 
f2 Martinez Ortiz, A. La Agenda Nacimral de Hidmcarbum.t (ANH}, pieza cfm1e de la iiwi111cio11alidad perm/era. 
hJ.!ll:/@..!.l1!ll!£.ongresovjsjble.orwagora/posl/la-al!encia-nocional-d.:-hidroqtrl'M,iros..:.anh;picza-clave-de-la
institucional idad-petrolera/2616/ (October 2011 ). The translation is mine. 
1

·
1 However. the author indicaces that " ... the creation of Colombia's first independent regulator, the ANH, was the 

most successful public policy enacted by the Uribe government in thi s regard. Furthermore. Colombia's overa ll 
experience demonstrates that for a country with only moderate oil and gas reserves to attract petroleum-related FDI. 
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As a result, it is important to develop a deeper understanding of the influence of 

institutions upon the hydrocarbons sector in Colombia by drawing upon the theoretical 

aspects of institutional reform such as the role of critical junctures in time and path 

dependency. This will help us to understand how and why the government was able to 

adopt Decree-Law No. 1760, a topic which is developed in the next section. 

one effective policy option is to alter the structure of its petroleum institutions to improve extractive resource 
governance." (Beach, S. Spotlight 011 Colombia·s Gmwi11g Petroleum Sector: Tire Success 1~{ /11stitlllio11·Birilcli11g as a 
Means 1l Aflracti11g Foreig11 Direct /11vestmel/f, Master of Public Policy dissertation, University of Calgary, 
September 2 1 '', 20 12): 22. 

26 



4.0 Findings 74 

Some of the most significant theoretical concepts on institutional reform that 

were identified in the first part of the literature review will be used to help explain the 

successful adoption of Decree-Law No. 1760 of 2003 by the Uribe administration. This 

will prove crucial in providing us with a more detailed picture of Uribe's bold legal and 

administrative move that effectively ended Ecopetrol's monopoly over petroleum policy 

with the creation of the ANH. 

4.1 Critical Juncture, Path Dependency and Institutional Isomorphism 

4.1.1. Critical Juncture 

As previously noted in Section 2.0, the Origins and Development of the Oil 

Industry in Colombia, Decree-Law No. 1760 came about due to the amalgamation of 

such factors as the rapid decrease in exploratory activity; the reduction in production; 

the prospect of the loss of self-sufficiency; the lack of international competitiveness; 

and criticisms of the state monopoly over the hydrocarbons sector.75 As Figures 4 & 5 

indicate and reflect the hitherto mentioned elements, active drilling and oil production 

in Colombia showed a decreasing tendency up until the implementation of the 2003 

reform. Subsequently, the break in the oil price trend indicates that Colombia responded 

to global price signaling towards the aforementioned year "by sharply increasing 

investment as measured by a quantum leap in drilling activity and subsequent increase 

in output[, which meant that there was an escalation] in drilling activity followed by 

booming output."76 

N For a chronology of events leading to the hydrocarbons sector reform introduced in Decree-Law No. 1760, please 
see "The Road to the 2003 Refonn and Beyond, 1905-2004", which is included in the Annex. 
75 

Perry. G. and Olivera, M. "El Petr61eo en la Economfa Colombiana" in Perry, G. and Olivera, M, eds. PemJfeo y 
Minerfa: Be11dicit}11 o Maldici1i11? Op Cit.: 181 . 
76 

Balza, L.H. and Espinasa, R. Oil Sector a11d /11S1itmiims: Tire £xperie11ce '!f lati11 America (2013) Op. Cit. 
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Figure 4 
Colombia Active Drilling Rigs/month 
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Figure 5 
Colombia Oil Production 
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Source: Balza, L.H. and Espinasa. R. Oil Sector and bl.flifllti011s: 111e Experience of lati11 America (2013): 
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On August 15'\ 2002, a key personality in Colombia's hydrocarbons sector, 

Jorge Eduardo Cock L., ex Minister of Mines between 1994 and I 995 of the Ernesto 

Sam per Pizano government (I 994-1998), cautioned the pub I ic about Ecopetrol' s 

structural weaknesses due to the failures that had been suffered by the Barrancabermeja 

refinery.77 Thus, Cock specified that "the concentration of the supply of liquid fuels 

under Ecopetrol presents the double flaw of being in the hands of a state enterprise and 

n Cock L .• J.E. la.t {alias de £cov e1ml. h1m;Lfwww.eltjempo.com/archivo/documeoto/MAM-1)26224. (Augusl I 51h, 
2002) 



a monopoly. The sole fact of being state-owned implies great and grave problems or 

dangers associated almost all of them to the interference of politics in its handling. "78 

In October of 2002, Isaac Y anovich, Ecopetrol President of the Uribe 

government, announced the launching of an exploration and exploitation campaign so 

that Colombia would not lose self-sufficiency in the next 5 years.79 Furthermore, 

Yanovich warned the country that it was in danger of becoming an oil importer if new 

deposits were not discovered very soon.80 He also stated that his primary objective in 

the state oil company was to make it more competitive, emphasizing the need "to 

explore more, produce more and refine more" and that the monopoly exercised by 

Ecopetrol in refining and transport was bad because "the absence of competiveness only 

promotes inefficiency and weighs down the company. The monopoly will not be 

maintained in these two areas."81 

Likewise, El Tiempo had voiced its worries over Ecopetrol's activity in recent 

years: "the social objective was to produce petroleum, find it, explore it, exploit it, 

refine it and commercialize it and then distribute it the form of fuels. However, with the 

exception of refining activities, none of these functions have been performed by 

Ecopetrol in the 21 51 century!"82 Also, the newspaper claimed that the state oil company 

had failed to explore, drill, or construct pipelines, and its low yield refineries had been 

deemed obsolete. 83 

As a result, the Uribe administration 's institutional reform strategy in 2003 

consisted in adopting the Decree-Law in exercise of extraordinary powers to draft 

7
" Ibid. The translation is mine. 

7~ Pri.ta por hatlaz.go perm/em. h110://www.s:lticmno.com/archivo/docuniento/MAM- 1'.Vi019 I . (October I 6th, 2002) 
Ko £11 peligm de importar petrrl/eo. h11p:l/www.clticmoo.com/archivo/documen1o/MAM-IJ40B9. (October 17th. 
2002) 
"

1 EcotJetml esta en peligm. si 110 recupera capacida<I de gestit)11. 
h!tp:llwww.e!t jcmoo com/archt\'o/dotunicQlo{MAM-969532. (January 19th. 2003) The translation is mine. 
" 2 Ln crisis 1mr.falta de desc11brimie1110.~. http://www.elticmpo.com/archivo/documento/MAM-1 :H280J . (December 
29th , 2002) 
K~ Ibid. 
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legislation granted by the Congress of the Republic to the Executive84 to address this 

critical juncture, taking advantage of both domestic and international circumstances .• 

The government therefore sought to modify the functioning of the hydrocarbons sector 

through the issuance of a presidential decree in lieu of an ordinary law passed through 

Congress to usher in a new age in oil exploration and production in Colombia. 

With this vital piece of legislation, the Uribe government opted to make 

Ecopetrol more competitive, separating its role as a regulator from its role as a 

petroleum producing company. It was decided that Ecopetrol would target exploration, 

production, transportation, refining and marketing hydrocarbons. In other words, it 

would work exclusively with the oil business in all of the phases of the petroleum chain, 

competing on the same level with foreign companies. 

The aforementioned Decree-Law specified that the ANH would acquire the 

administrating and regulator tasks from Ecopetrol. It also began the transformation of 

Colombia into a country that would be an appealing destination for both domestic and 

foreign investors. 

Another fundamental change with the creation of the ANH was the adoption of a 

new royalty regime, known as the tax and rights contract. This model contemplates 

three different and separate stages: exploration, evaluation and exploitation, whose 

duration is aligned with international standards, and generates a State share of 50% to 

60%.85 

K~ The specifics of this legislative process will be further studied 1n the Veil of Vagueness subsection and Policy 
Implications section. 
K~ The ANH - History. http://www.anh.gov.co/es/inde:'l.php?id= 11 
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4.1.2. Path Dependency 

With regard to path dependency, it is worth pointing out that the new regulatory 

framework followed the evolutionary route of a series of rules and norms that had been 

previously adopted by past administrations. The existence of prior legislation to the 

Decree-Law has been previously illustrated in Section 2.0 that showed the development 

of hydrocarbons sector policy in Colombia up to the adoption of the 2003 reform . . 

Nonetheless, it is necessary to mention a complementary legal framework that 

also helped pave the way for Uribe' s Decree-Law: the new Royalties Law that was 

approved by the Colombian Congress in July of 2002. According to Juan Camilo 

Restrepo, former Minister of Agriculture of the current Santos administration, this 

reform, which was sanctioned towards the end of the Pastrana government, lowered 

royalties for modest deposits and introduced another for larger deposits, replacing the 

20% uniform tariffs in order "to hand competitiveness back to foreign investment in 

hydrocarbons exploration and exploitation in Colombia."86 

The aforementioned law was specifically targeted at attracting Foreign Direct 

Investment (FDI) in the hydrocarbons sector. Even though we will not analyze the 

evolution of Decree-Law No 1760 through this perspective, it is however vital to 

indicate that the Royalties Law was an additional stepping stone to oil self-sufficiency 

by creating a more competitive and flexible regulatory framework with the restructuring 

of Ecopetrol and the creation of the ANH. 

Also, in February of 2002, the Ecopetrol Board of Directors opened the doors to 

private sector investment in the petroleum refining business after 5 years of intense 

x6 Restrepo. J.C. El 1111evo de.tafio de la 1mlftica vetrolera . ht1p://www.elliempo.com/archivo/doc11men10/MAM
I ~56825 . (July 31st, 2002) The translalion is mine. 
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negotiations.87 Up until then, this activity had been exclusively exercised by the state oil 

company, and it had been the intention of the government of former President Pastrana 

to guarantee operations from 2004 onwards in the new refinery that would be located in 

the municipality of Cimitarra in the department of Santander.88 The complex, valued in 

approximately US$400 million, was constructed by US, Colombian and Mexican 

entrepreneurs.89 Decree-Law No. 1760 was the end product of evolutionary policy 

process that began in the 1930s when each successive Colombian government sought to 

address the problems faced by the hydrocarbons sector. 

It is important to indicate that the Uribe government chose not to adopt a more 

permanent legal framework that would effectively address the development of the 

hydrocarbons sector and thus mitigate the need to introduce new rules and norms with 

each specific historical context. As a matter of fact and despite the newspaper's position 

regarding the need for institutional reform of the sector, El Tiempo emphasized the need 

to study the 2003 reform in a calm and transparent manner than could have been 

achieved in the Colombian Congress in the absence of a presidential decree.90 

4.1.3. Institutional Isomorphism 

Decree-Law No. 1760 was devised in the midst of USO strikes against the Uribe 

administration. On June 2th, 2003, despite the Union's protests and even though the 

government came to deny its existence, according to El Tiempo, Yanovich formally 

presented the Decree-Law to the public that had been approved by Uribe on June 261h of 

the mentioned year.91 It is also worth stating that on the same day, Wilson Borja,92 a 

H1 Londono M., J. G. Ttmm a pri1,ados. http://www.cltiemoo.com/archivo/documento/MAM- l 175107. (February 
27th. 2002) 
HH Ibid. 
89 Ibid. 
!HI No ha,v empre.ms intocnbfes. http://www.cl!iempo.cony'archivo/documento/MAM· I 018979. (June I 'ith, 2003) 
9 1 Divide11 a Ecopetrol. http://www.ehiempo.com/archivo/documcnto/MAM-l 0.~7108. (June 27Jh. 2003) 
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member of the House of Representatives of the left-wing Social and Political Front, 

along with USO representatives, participated in a rally outside the Barrancabermeja 

f . 9~ re mery. 

Yanovich's announcement also motivated Borja, the USO, the Single 

Confederation of Workers of Colombia (Central Unitaria de Trab;~adores-CUT)94 and 

civic, religious and social associations of Barrancabermeja to ask both the Ecopetrol 

President and Mejia about the l>Cope of the state oil company's restructuring.9 'i 

Nonetheless, the Uribe administration chose to unilaterally adopt the new legal 

framework that ended Ecopetrol's monopolistic grasp on oil policy in Colombia. 

As a result, it can be said that there was institutional isomorphism present in the 

implementation of Decree-Law No. 1760 as this legislation resorted to adopting similar 

institutional reforms in the hydrocarbons sector introduced by past governments. The 

institutional pressures that came about due to the previously mentioned critical junctures 

and domestic and international circumstances resulted in the end of the total control that 

Ecopetrol exercised upon Colombia's oil activities. The state oil company would now 

dedicate its actions to hydrocarbons exploration, exploitation, refining and transport. 

The newly created ANH would therefore be in charge of managing the country's 

petroleum policy by assigning new oil and gas exploitation areas to multinational 

companies and Ecopetrol; furthermore, it would manage the royalties of the new 

contracts. The goal was to make the new Ecopetrol a more effective organization by 

vi According to the Visible Congress program of Los Andes University in Bogota, Borja is a "rerngnized union leader 
whn for several years was prc~ident of the National Federation of State Empluyccs-Fcnallrasc. He also has strong 
links to other unions [ mcludmg the I CUT and the USO. Wilson Bmja has always moved in the Colombian left. He 
has also formed part of other left-wing political organizations such as the Colombhm Communis1 Party. the Patrio1ic 
Union and has been one or lhe leading figures or the Social ;111<l Political Front and the Alternative Democratic Pole in 
n:cent limes.·· ht!p :l/www.con!!resovisible.org/rnngrcs istas/red"i l/wi lson-alfonsn-borja-dja?J 118/ 
9

J Pide11 explicac:i<J11 .wbre Ec:opetml. ht!p://www.clticmpo.com/archivo/documcnto/MAM 1037575. (June 28th, 
2003) 
9~ The CUT is a workers union that was formed on February 14. 1986 when non-affiliated uniuns aml national 
workers federations. the Trn<lc l lnion ConrccJcrallon of Work.:rs or Colombia. a sector of the Union of Workers or 
Colombia and some unions from the Confederation of Workers of Colombia created a Nar ional Coordination of 
Syndicate Unity. http:l/www.cut.org.co/mdex.php?option=com content&vicw=article&id= 7I8&1tcmid=134 
9 f Ibid. 
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ending its role as judge and jury in matters pertaining to the hydrocarbons sector.96 

Moreover, all geological information, one of Ecopetrol's most valuable assets, would 

now be in the hands of the ANH.97 

Similarly, the 2003 reform can be thought of as coercive isomorphism as 

Ecopetrol was subject to the decisions coming from the Presidency of the Republic 

concerning the adoption of the Decree-Law. As a result and by using a presidential 

decree, both the Presidency of the Republic and Yanovich, who ultimately carried out 

Uribe's directive, applied the necessary political pressure and legal measures required to 

separate the regulation of the petroleum industry from the mandate of the state oil 

company. Also, the ANH's mandate of setting and applying Colombia's petroleum 

policy from 2003 onwards signified that the latter key element "would not continue to 

be a pressure factor for the USO when negotiating new collective labor agreements for 

the state oil company workers."98 

4.2 Veil of Vagueness 

Hand in hand with critical junctures, path dependency and institutional 

isomorphism is the concept of the veil of vagueness. The latter is especially important 

upon taking into account both the supply side (the reform governments of Pastrana and 

Uribe) and the demand side (special interest groups that petition change that will be 

identified further on in this subsection)99 of institutional reform. It will also be essential 

to determine whe ther or not the Uribe government maintained a tight lid on the issuance 

of the 2003 Decree-Law by introducing a level of ambiguity and uncertainty with 

respect to its decision to restructure Ecopetrol. 

Yh Lista Ecopetrol S.A. http://www.clticmpo.coni/archivo/documento/MAM- I 035307. (June 27th, 2003) 
97 Ibid. 
YM Lo de Ecopetrol Jue ww cirugia 111e1wr. hup;/lwww,;ltiempo.com/archivolcJotµmentolMAM· I039942. (June 30th. 
2003) 
99 It is important to note that not everyone was in favor of reforming Ecopetrol and there were such groups as the 
USO who opposed this institutional restructuring introduced by Uribe that will also be analyzed in this subsection. 
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As stated earlier, the Pastrana government introduced a new Royalties Law to 

foster foreign investment in the hydrocarbons sector. This was also explicitly voiced on 

June I 71
h, 2002, by Alvaro Calder6n Zuleta, former President of Ecopetrol during the 

Pastrana administration. Calder6n Zuleta highlighted the need to go on an exploratory 

offensive by increasing petroleum reserves in Colombia. 

Calderon Zuleta warned the incoming Uribe government about Colombia's 

dwindling reserves that had begun in 1999 and that hydrocarbon self-sufficiency would 

be only be guaranteed until 2008 with the reserves that Colombia had up to 2002 

without any additional discovery. 100 Moreover, the results from the exploration and 

discovery of new hydrocarbon deposits would only be seen after 2005. '°1 

Surprisingly, on July 28th, 2002, Luis Alfredo Ramos, a Conservative politician 

and newly elected President of both the Senate and the Congress of the Republic, 

revealed that "the granting of extraordinary powers to the incoming President Alvaro 

Uribe to carry out the suppression, merger and transformation program of ministries and 

other state entities within six months would be expedited by the Legislative."102 Despite 

alluding to the fusion of such ministries as the Interior with Justice, and Health with 

Labor, for example, no further details regarding the restructuring process of the 

Colombian public administration were revealed. 103 This is an example of the ambiguity 

and uncertainty (veil of vagueness) surrounding the way in which Uribe would 

downsize the State by reforming specific agencies and departments. As a result, 

Colombians were not aware at that particular moment that this would eventually 

encompass the reform of Ecopetrol. 

100 Fmto.r 11etmlems. en el 2005. h11p://www.eltiempo.com/archivofdocumcnto/MAM l 359626. (June 17th. 2002) 
IUI Ibid. 
1112 Agiliwra11 fey de fi1sio11es. http://www.cltiempo.com/archivo/documen10/MAM· l % I 534. (July 29th, 2002) The 
translation is mine. 
10~ Ibid. 
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An important special interest group that demanded reform was the Colombian 

Association of Petroleum Engineers (Asociaci6n Colombiana de Ingenieros de 

Petr61eos - Acipet), a union-like organization created in 1964 to promote the successful 

development of Colombia's hydrocarbons industry. 104 On August I 9th, 2002, Acipet 

proposed to Uribe that actions should be taken to "clearly define Ecopetrol ' s role by 

separating direct operations from associate ones in accounting and administrative terms, 

as well as the allocation of a budget to conduct seismic activities and exploratory 

drilling." 105 

Against this setting of policy recommendations and special interest group 

activity, Uribe's reform government tried to maintain a veil of vagueness on the 

issuance of the Decree-Law as it was not clear if it would introduce an institutional 

reform that would affect Ecopetrol's monopoly over petroleum policy. However, the 

shroud began to be lifted on December 23rd, 2002, when El Tiempo revealed that the 

congresspersons that took office on July 20•h of that year approved 38 laws and 

legislative acts, which included a package of reforms presented by the Uribe 

government to restructure the State; to reiterate, these extraordinary powers would only 

be valid for 6 months.106 Moreover, on January 5•h, 2003, the newspaper disclosed the 

contents of a law that had been approved by Congress on December I 9th, 2002, that 

gave Uribe a blank check to suppress or merge public entities. 107 

It is important to restate that Ramos had indicated in July of 2002 that such 

legislation would be Congress' priority and therefore kept true to his word. The law 

u1-1 Additionally, "Since its inception, the main objective of Acipet has been to ensure !he welfare and interests of 
petroleum engineers through actions and activities that promote integration and participation within 1he industry." 
Acipet· Our History hllp://acioet.com/oortal enlcontenjdos x modulo.php?idcat=2 I 6.The translation is mine. 
JO~ £1 papel de Ecopetrol. hllp://www.dtiemoo.com/archivo/documcnto/MAM 1382889. (August 19th, 2002) The 
translation 1s mine. 
106 El Cm1gre.w reformista. http://www.cl!icmpo.com/archjvo/documento/MAM-1364660. (December 23rd, 2002) 
lfl7 El reto giga11te de aclricar el Estado. hnp://www.cltiempo.com/archivo/documento/MAM-988888. (January Sth, 
2003) 
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would also include the reform of 20 State entities such as the Ministry of Defense, 

Telecom and Ecopetrol, among others 108 

Finally, the blanket of haziness surrounding the details of the state oil 

company's restructuring was removed on June 11 •h, 2003. El Tiempo revealed a rough 

draft of the presidential decree that caused a stir in the energy sector and forced Luis 

Ernesto Mejia, Minister of Mines and Energy, to publicly recognize that while said 

proposal existed, it did not have Uribe's backing.109 

A special interest group that sought to block Uribe's reform, as opposed to 

Acipet, was the influential USO. Gabriel Alvis, former Vice-President of the Union, 

warned that dividing Ecopetrol as proposed by the Uribe government would result in the 

worst economic meltdown of the last 50 years. 110 

On June 15•h, 2003, it was confirmed that Ecopetrol and Telecom, Colombia's 

telecommunications company, two of the largest entities of the public sector, would be 

restructured. 111 This came after 6 ministries had already been fused into 3, which 

comprised an integral part of Uribe's radical reform of Colombia' s public 

administration to reduce the size of the State. 112 

El Tiempo also cautioned Colombians about the 'sins' of Ecopetrol--bureaucracy 

and inefficiency. m An editorial in the newspaper dated June 15•h, 2003, expressed the 

following view: 

IOK Ibid. 

The truth is that the country cannot avoid the discussion of what to 
do with Ecopetrol so that it can gain in flexibility, competitiveness 
and management. What is there today is an ungovernable company 
due to the re lations of a powerful and spoiled union [the USO] that 
has opposed any change affecting its interests and privileges from 

111~ Revue lo e11 Ecopetrol. http://www.c!tiempo.comhirchivo/documento/MAM-1026918. (June 11th, 2003) 
110 Ibid. 
111 Guevara Gil, J. Ueg,; lo gordo def recorte. http://www.eltjemoo.com/archivo/documento/MAM- IO 19419. (June 
15th, 2003) 
m Ibid. 
10 No /ray empre.ms imocabfes. Op. Cit. 
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beginning to end. No wonder, then, that there are interested parties 
who aim to torpedo any reform of the organizational structure of 
Ecopetrol by withdrawing support from public opinion. 114 

On June 23rd, 2003, Uribe met the presidents of the workers unions of Telecom, 

the Social Security Institute and Ecopetrol and members of the Liberal Party to analyze 

the reform of the Colombian State. 11 5 Additionally, the USO got together with Mejfa 

and Yanovich to find a solution to the conflict between the workers union and the state 

oil company that had been brewing since the beginning of the year over a new collective 

labor agreement for USO members. 116 

The USO's push for greater benefits for its affiliates collided with Uribe' s 

radical reform proposal and provoked the staging of a series of nation-wide strikes 

beginning at the Barrancabermeja refinery on June 301
h, 2003, three days after the veil 

of vagueness had been lifted. The strikes were in opposition to the adoption of the 

Decree-Law that would strip Ecopetrol of its monopoly over petroleum policy. 

Nonetheless, these protests would prove to be in effective as the Uribe government 

moved forward in reforming the hitherto untouchable state oil company. 117 

Ultimately, it can be said the veil of vagueness strategy employed by Uribe was 

successful as his goal to reform Colombia's hydrocarbons sector was definitely 

accomplished by reducing the resistance to change of opposition groups such as the 

USO. Another way in which this policy approach proved effective in the adoption of 

Decree-Law No. 1760 was the USO meeting with Yanovich in July of 2003 to explain 

the arguments that motivated the restructuring of the state oil company. Even though the 

Union requested specific information regarding Ecopetrol 's new mandate, the USO 

11~ Ibid. The translation is mine. 
I IS Si11dicnws e11 Casa de Nariiio. http:/lwww.elricmoo.com/archivo/documento/MAM-1 OO'i267. (June 23rd, 2003) 
116 Ibid. 
117 USO. en maxima aferta. http:/lwww.elticmpo.mm/archivo/documento/MAM- I 008097. (June 2 lst, 2003), 
Sindicaws e11 Casa de Narilio. Op. Cit.. Miles de Tmbajadore.t. h1tp:l/www.cltiempo.co111/archivo/documcnto/MAM
l Q404l6. (June 30th, 2003) 
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could no nothing but comply with the conditions that had been imposed by the 

presidential decree that ended Ecopetrol's monopoly over petroleum policy and thus 

curtailed their collective bargaining rights with the creation of the ANH.118 As a matter 

of fact, Juan Ramon Rios, USO General Secretary, stated that " . .. the government had 

succeeded in reaching its objective [of restructuring the state oil company ]."119 

4.3 Post-NPM Reform and Policy Window-Dressing 

The policies contained in Decree-Law No. 1760 additionally can be thought of 

as a part of a post-NPM reform wave that was experienced across the world at the 

institutional level towards the end of the 90s and beginning of the present century. As a 

result, the Uribe administration's reform was part of a series of initiatives aimed at 

restructuring NOCs that was also carried out in such countries as Brazil, China, 

Malaysia and Norway. 120 

This world-wide tendency in institutional reform was evident in the August of 

2003 announcement by Alberto Carrasquilla, Minister of Public Finances and Credit, 

that the Uribe administration would implement changes to the petroleum association 

contracts to make them more attractive to foreign investment in the search for crude oil 

and to dissipate the 'ghost' of imports, in other words, the specter of becoming an oil 

importer. 121 According to Carrasquilla, this would be done by following the Brazilian 

model 122 to increase hydrocarbons sector investment as "contracts different to the 

ll K Cumbre USO y Ecopetml. hllp://www.eltiemoo.com/archivo/documento/MAM 1040957. (J uly Isl, 2003) 
1141 lbid. 
120 Moreover " the restruc1uring proposal [of Ecopetrol] that was discussed by the Uribe administration can be the 
most appropriate one as demonstrated by the transformation of the petroleum companies in Brazil, China and 
Malaysia." (No hay empresas i11mrnbles. Op. Cit ) 
12 1 Se seguird el modelo bra.file1io. h1tp://www.eltiempo.com/archivo/documcnto/MAM 1029900. (Aug ust 5 th, 2003) 
122 According to Balza and Espinaza, the creation o f the National Petroleum Agency (AN P) in Brazil in August of 
1997 followed the Norwegian model by c reating an "an independent regulatory agency to administer the oil bearing 
lands and oversee hydrocarbons operations in the country. This institutional reform had several consequences that 
improved the oil sector response to market s ignals. First, consequences on PETROBRAS: it freed the State owned 
company from its role of administrator of the reserves a llowing the company to focus on the core oil business. This 
also allo wed PETROBRAS behaving as a true Limited Liability Company under private law and the selling of shares 
to private investors without putting into j eopardy the o wnership of the reserves that were administered by the ANP on 
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traditional association ones have been designed, and that has been replicated on that 

front with what had quite successfully been done in Brazil in the late 90s." 123 

Furthermore, the government declared that a special clause would be included in 

the association contracts that were signed in 2003 with petroleum companies to give 

them the opportunity to make changes to the contracts once the ANH would become 

operational. 124 This provision reduced the uncertainty that the petroleum industry faced 

with the introduction of the new institutional framework. 125 

On the other hand, Decree-Law No. 1760 cannot be construed as policy 

window-dressing because it sought to introduce a new legal framework that would end 

Ecopetrol monopoly over petroleum policy by turning that company into a more 

competitive enterprise and by relinquishing its regulatory power to the newly created 

ANH. Additionally, the Uribe administration switched revenue collection from one 

based on association contracts to one based upon a system of royalties that 

contemplated additional State participation in case of extraordinary income or a 

bonanza of high crude oil prices. 126 

This new contract has been called Modern Concession and obliges oil 

companies to assume investment and activity commitments in the assigned area based 

behalf of the owner-state. Eventually PETROBRAS would be traded internationally in the main world stock 
exchanges. This opened PETROBRAS to public scrutiny and made the company accountable to stakeholders that 
pressed for improving performance. Finally, opening PETROBRAS to private investment enlarged the sources of 
finance for the Company, over and above its own cash flow or of public sector financing. Second. the reform opened 
the Brazil oi l sector to direct private investment particularly to foreign companies operating alone, not in association 
with PETROBRAS. This second component of the reform had a number of consequences for overall oil sector 
performance; first and foremost induced competition and thus growing efficiency in the oil sector. Opening to private 
capital gave lhe Brazil oil sector access to additional sources of finance; cutting edge techno logies and know-how and 
enhanced engineering capacity." (Balza. L.H. and Espinasa, R. Oil Sec/Or and lmtiwtiom: The Experience 1!( La1i11 
America. Op. Cit.) 
in Ibid. 
124 Ct<iu.mfa para a11imar co111ra111s petmlems. http:/lwww.dtiempo.~om/archivQ/documcnto/MAM-IOlOOQ;i. 
(August 6th. 2003) 
125 Ibid. 
126 Nuevo modelo petmlem. http·//www.eltiemoo.com/archivo/documento/MAM- I 569479. (February 26lh. 2004) 
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on a timetable established by the ANH. 127 Additionally, the following requirements 

were devised by the ANH under this new petroleum model: 

I . Colombia moves from an association contract, in which the state 
through Ecopetrol participates in the exploitation, to a concession 
in which all risk, investment and profitability are in the hands of 
the investor; 

2. Exploration commitments become stricter and lie in the 
environment, exploration activity, engineering and information; 

3. The investor must return the area to the ANH if it does not honor 
its commitments; 

4. The areas will be monitored by the ANH; 
5. The exploitation of the field can continue until the deposit is 

exhausted and if there is mutual agreement between the oil 
company and the ANH; 

6. The company must pay rent on the leased area; and 
7. The resolution of disputes between the parties must be carried 

before national arbitration tribunals subject to Colombian law. 128 

This new scheme was adopted to incentivize investment where the investor 

assumes the risk in exploration and production and will only pay royalties and taxes. 

The new contracts marked the beginning of a new stage in the search for hydrocarbons 

and are the reason why "the ANH needs autonomy in its decision making and requires 

personnel that knows the business, that has a grasp of the industry and that recognizes 

how the oil markets move." 129 

127 Ibid. 
l lK Ibid. 
I lY La ANH y el nuevo modelo de c011cesiri11. http://www.elliemoo.com/archivo/documentolMAM- I 518564. (October 
25th. 2004). T he translation is mine. 
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5.0 Policy Implications 

The 2003 reform introduced by the Uribe government was the end result of a 

series of rules and norms that had been previously introduced by past administrations in 

the hydrocarbons sector. However, Uribe's daring move to successfully end the 

monopoly that Colombia's NOC, Ecopetrol, historically exercised over public policy 

issues involving this sector was one of the boldest and most significant institutional 

reform initiatives undertaken by any national government to date. 

To reiterate, Decree-Law No. 1760 was aimed at tackling concerns about the 

future of Colombian oil self-sufficiency that had been voiced by the Pastrana 

administration and that were effectively addressed with the creation of the ANH under 

the Uribe government. Furthermore, Ecopetrol became a leaner and more flexible state 

oil company, in accordance with international tendencies in this sector. It would thus be 

forced to compete with other enterprises, both foreign and domestic, in Colombia' s 

quest to guarantee internal consumption. Such circumstance would prove significant 

upon taking into account that the South American country became the fourth largest 

crude exporter in Latin America by March 2013 when it began producing more than I 

million bbl/d. 

The Uribe government faced strong opposition from the USO, one of 

Colombia's most powerful worker's unions. However, Uribe was well aware of the 

hydrocarbons context that the country was facing by 2003 and decided to press ahead to 

implement much-needed institutional restructuring of the sector. 

Subsequently, the USO that had been accustomed to hampering Ecopetrol 's oil 

activities since the 1950s was unable to prevent the adoption of Decree-Law No. 1760. 

It is important to point out that between 2002 and 2004 several strikes were promoted 
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by the USO that were declared illegal by the then Ministry of Social Protection (now the 

Ministry of Labor). 130 On the basis of such activity carried out by the Union, Ecopetrol 

decided to dismiss 256 workers in 2004.13
l This also severely affected the USO's 

influence over petroleum policy that would be dealt another blow with the birth of the 

ANH. 

Perhaps the USO's presence in both Ecopetrol and the Congress of the Republic 

were the principal reasons why Uribe decided to reform Colombia's hydrocarbons 

sector through a presidential decree that he could have absolute control over. Such a 

move could not have been carried out via an ordinary law that would have required the 

Congress' final approval where the Union exerted some influence over its members as 

illustrated by the June 301
h, 2003 rally in the Barrancabermeja refinery involving the 

USO and Congressman Borja, for example. 

Similarly, it is important to indicate that the Executive must maintain a ruling 

coalition within Congress to ensure that all its bills and proposed legislation will be 

passed. 132 Consequently, Uribe's coalition strove to build a working majority within 

Congress with the election of Ramos as President of the Senate. 

However, Uribe's initial strength in the Legislative was tested when Ramos 

narrowly beat Fuad Char by 53 votes to 47. 133 William Velez, the new President of the 

House of Representatives, ran with better luck as his election showed the power of the 

coalition of uribistas (congresspersons who followed and continue to follow Uribe's 

nn Firmaro11 acuerdo entre la U11icln Si11dical Obrera y Ecopetml. hup://www.mintrabnio.!!oY.qimedios-junio-
2012/ 1922 firmaron-acuerdo-entrc-la-union-sindical-obrera-y-ccoretrol .ht ml . 
Ill /bid. 
132Even though Uribe began as a politician belonging to the Liberal Party, he sought support from the Conservative 
Party, other political movements of bipartisan origin such as the Social Party of National Unity and Radical Change 
and independents in the 2002 presidential elections that formed the mainstay of Uribe's coalition in Congress. The 
centre-left Liberal Party and the Democratic Alternative movement, the Independent Democratic Pole and the Social 
and Political Front of left-wing inclination assumed the opposition role in the Legislative. 
m Uribismo q11edri fnigil en el Se11ado. hup://www.elticmpo.com/archivo/documento/MAM-1569479. (July 22nd. 
2002) Char is a Liberal politician and businessman who had close ties to Horacio Serpa Uribe, ex presidential 
candidate of the Liberal Party who lost to Uribe in 2002. 
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directives), conservatives and independents; moreover, Velez affirmed that the "uribista 

coalition in that corporation is comprised of I 04 parliamentarians out of a total of 

166."134 

Despite these early shortcomings in the Upper House, Uribe would eventually 

secure his hold over the Senate by obtaining comfortable majorities in its seven 

permanent constitutional commissions.135 The latter was especially evident in the First 

and Third Commissions that would be in charge of three of the government' s most 

important projects: political reform, referendum and tax reform.136 In the First, 12 of the 

19 members were uribistas and in the Third, 8 of the 15 belonged to Uribe's coalition.137 

Even though the President of the Republic eventually built a solid majority 

within Congress, there was a remote possibility that some of the opposition parties with 

links to the USO, such as the Social and Political Front, might have prevented the 

hydrocarbons sector reform from having been approved in a smooth and expedited 

manner. Additionally, Congress ' law authorizing the Executive to restructure public 

entities had been sanctioned in the midst of many objections from sectors of the Liberal 

Party.138 They demanded to know how many and which entities would be eliminated 

and assured that there would be a " labor slaughter." 139 

Regardless of the fact that they were a minority, the opposition still had the 

potential to impact the outcome of this process, as has been previously mentioned. They 

could have also influenced public opinion in a direction that was counter to that which 

the media such as El Tiempo favored, i.e. the dismantling of Ecopetrol' s monopoly. 

l'4 Ibid. 
135 Urib1s1110 co11 las mayorias en co111isio11es de/ Se11ado. hllp://www.eltiemoo.com/archivo/documento/MAM· 
1 ~69412. (August 15th. 2002) 
Tl~ Ibid. 
U7 Ibid. 
I IH £1 re to giga111e de ac:hicar el Estado. Op. Cit. 
I W Ibid. 
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Although the latter are conjectures, they do allow us to view the way in which 

institutional reforms such as the one introduced through Decree-Law No. 1760 with a 

veil of vagueness strategy can be adopted in countries that have a strong Executive. It is 

clear that it was of key importance that President Uribe was able to use the 

extraordinary powers given to his administration by the Uribe-led Congress to 

significantly alter the map of Colombia's hydrocarbons sector. 

5.1 Pitfalls in the Implementation of Decree-Law No. 1760 

The new normative and contracting conditions incorporated into this 

institutional reform have turned Colombia into one of the most attractive countries in 

the world to bring foreign operations to its hydrocarbons sector. Although it is beyond 

the scope of this paper, but worthy of further analysis in the future, it is noteworthy to 

point out that this has occurred largely because of important financial and sectorial 

gains upon ending Ecopetrol's monopolistic control over petroleum policy.140 

According to Martinez Ortiz, the ANH's goals set since its creation in 2003 were amply 

achieved between 2006 and 20 I 0: 

I . It was proposed that Colombia develop 32,000 square kilometers 
explored by 2-D seismic, and 82,000 square kilometers were 
carried out; 

2. The goal in drilled wells was 160, and 322 were reached; and 
3. FDI surpassed US$ 4.2 billion dollars.141 

Although they are not the focus of this paper, it is important to acknowledge that 

there have been several pitfalls in the implementation of the Decree-Law. Even though 

Colombia's first independent regulator has been successful in its mandate, Martinez 

Ortiz indicated that the 

Hitherto untouchable ANH began to be criticized towards the end of 
2009 due to the allocation of exploration blocks in 20 I 0. Doubt was 

1
"'

1 Martinez Ortiz, A. Ln Agenda Nacio11al de Hidrocarbums (ANH), pieza clave de la im1i1ucio11alidad petrolera. 
Op.Cit. 
14 Ibid. 
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expressed concerning the objectivity and legality of the measures 
taken by the agency - appropriate or not - to prevent a firm that 
failed to provide accurate information, be assigned five blocks.142 

Moreover, in June and September of 2010, the ANH came under congressional 

scrutiny in a debate that was conducted in the Fifth Permanent Constitutional 

Commission of the Colombian Senate of the Republic that oversees matters pertaining 

to natural resources, environmental issues, and mining and energy, among others. The 

Commission accused the ANH of the implementation of administrative contracts with 

the National Energy Finance SA FEN143 and the National Army; the technological 

transfer contracts and scholarship program that benefitted the dependents of ANH 

officials; and the registration of the commercialization of reserves as assets of the entity 

and the registration of the financial performance of undistributed royalties. 144 

1 ~ 2 Ibid. 

The ANH provided the following explanations to these accusations: 

l. The agreement with the National Energy Finance SA FEN 
sought to streamline heavy oil studies, and the help of army 
engineers in conflict areas was aimed at trying to conduct 
seismic prospecting; 

2. The scholarship program tried to retain human talent because the 
Agency competes with companies that have attractive salary 
schemes; and 

3. The accounting for margins and yields had always been done in 
the same manner; also, by order of the National Planning 
Department, the resources of the undistributed royalties were not 
at risk but were invested in government debt bonds intended to 
raise funds to finance the activities of the Uribe 
administration. 145 

1 ~~ Law 11 of 1982 created lhe National Eleclric SA Financial FEN 10 channel resources towards credit eleclricity 
companies. facilitating Colombia's development in this field. Subsequently. Law 25 of 1990 changed i1s name 10 
National Energy Finance SA FEN. further extending its scope to 1he entire energy sector. hllp://www.fen.eom.co/J6. 
l+i Martinez Ortiz, A. la Agenda Nac:ional de Hidrocarburos (ANH). piem clave de la i11.Hitucio11alidad perm/era. 
On Cit. 
1 ~~ Ibid. 
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5.2 Policy Recommendations 

This paper has revealed how Decree-Law No. 1760 was adopted by the Uribe 

administration to create a window of opportunities aimed at guaranteeing oil self

sufficiency in Colombia. This would also ultimately translate in attracting a larger 

number of foreign operations in the hydrocarbons sector. 

The following reco·mmendations constitute important steps towards ensuring a 

more efficient provision of ANH services that will also be crucial in continuing the 

development of the latter considerations and subsequently provide the basis for 

additional studies in the future: 

• Framework Law on Hydrocarbon/46
: It would be appropriate to strengthen 

Colombian petroleum policy with a more permanent legal framework that 

includes both the exploration and production of oil and natural gas, and the 

production of derivatives. As Decree-Law No. 1760 can be eventually modified 

by the Executive with a similar piece of legislation, as previously stated, the 

Colombian Congress could assume the initiative to conduct further reforms of 

the sector and decide to develop a comprehensive Framework Law on 

Hydrocarbons. 

• Greater transparency in the ANH mandate147
: It is important to clarify the 

entity's position in oil exploration and production to enhance its technical 

capacity and clarify its roles and sources of funding. Progress must continue in 

providing it with a new organization and a professional staff that can adequately 

reflect and provide its main functions. 

• Facilitating administrative procedures: It has been pointed out that "expediting 

permitting would increase investment. Currently it takes about one year for an 

environmental review in Colombia, and this is a lot longer than elsewhere in the 

world . For example, sometimes an environmental review will take only a few 

days here in Alberta depending on the project."148 Strengthening environmental 

regulations could also possibly increase foreign oil company operations in the 

long-run. 

146 Ibid. 
147 Ibid. 
148 Beach, S. "Spotlighr m1 Colombill '.t Growing Petmleum SeL·tor: Tire Success<~{ llls1i111ri1111·B11ildi11g a.t a Meam <~{ 
A1tracti11g Foreign Direct l1111estme111. " Op. Cit 
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5.3 Conclusions 

Finally, this report implies that there are important lessons to be learned from the 

2003 Colombian hydrocarbons sector restructuring experience that could help other 

countries with strong Executives such as Mexico and Venezuela reform their NOCs. 

Essentially, it shows how the process involved in approving this initiative was 

principally conducted and handled via the Executive with the support of the Legislative. 

Furthermore, it points to the importance of introducing a veil of vagueness strategy in 

the adoption of hydrocarbons sector reform in order to diffuse opposition from special 

interest groups that might vehemently oppose such decisions both within the NOC and 

the Congress or Parliament. 

Thus, the Executive that seeks to end a NOC's monopoly over petroleum policy 

can work towards preventing these opposition special interest groups from rallying 

against the proposal. On the basis of the Colombian experience, this can be done 

principally by controlling the flow of information that will help sway public opinion in 

favor of the reform and, as a result, have greater command over its adoption and 

implementation. This route towards reforming this sector can also be successfully 

complemented with the establishment of independent energy regulators such as 

Colombia's ANH. Such policy framework will ultimately prove essential in paving the 

road towards creating more flexible and competitive NOCs that will be able to provide 

greater-quality hydrocarbons sector services in the future. These are crucial factors in 

the economic growth of countries that have oil and gas reserves and that also seek to 

continue supplying the ever-expanding energy demands of the developing and 

developed world in the 21st century. 
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Annex: The Long Road to the 2003 Reform and Beyond, 1905 to 2004 
(Timeline) 

1905 

The national government issues exploration and exploitation concessions to Virgilio 
Barco and Roberto de Mares. 

1918 

The Barco and de Mares concessions are bought by the Colombian Petroleum Company 
(Colpet) and the Tropical Oil Company (Troco). 

1922 

The Petroleum Industry Worker's Union (Uni6n Sindical Obrera-USO) is founded in 
the oil refining city of Barrancabermeja, department of Santander, during the first 
strikes of the workers of the Troco. 

1931 

The Colombian Congress approves Law No. 37 that provides the first legal framework 
for the petroleum industry. 

1948 

The USO is an active participant in the return of the Troco oil concession to the nation; 
Troco exits Colombia as a result of a militant strike. 

1951 

Ecopetrol is created by assuming Troco's assets and operations. 

1953 

The Petroleum Code is adopted. 

1956 

The Cartagena refinery is built by Intercol, a subsidiary of Exxon that had previously 
expanded the operational capacity of the Barrancabermeja refinery in association with 
Ecopetrol. 

1964 

Intercol, a subsidiary of Exxon, signs an association or joint venture contract with a US
Colombian enterprise called the Tennessee Colombia S.A. company to explore the 
surrounding areas of the de Mares concession. 

1969 

Law No. 20 is approved to tackle the reserves dilemma and to create a more favorable 
legal base and international environment to motivate exploration. 

1971 

Colombia becomes an oil importer with the decline in petroleum production. 

1974 

Decree-Law No. 2310 of Economic Emergency is adopted to spur petroleum 
exploration to increase reserves and to recover self-sufficiency. 
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1975 

Decree 743 of 1975 that partially regulates the 1974 decree establishes that association 
contracts correspond to private law and would consequently be subject to civil 
jurisdiction. 

July 1983 

The Cano Limon oilfield in the department of Arauca is discovered by Occidental 
Petroleum and its pipeline is subsequently taken over by the national government in 
1985. 

1989 

The discoveries of the Cusiana and Cupiagua oil fields in July of 1983 lead to the 
modification of the association contracts with the introduction of the scaled production 
distribution contract. 

1993 

The steep decline of signed contracts reaches an all-time low of 9. 

1995 

The number of explored wells decreases to l 0 after having reached 66 in 1988. 

1994 

The association contracts are changed because of the low competitiveness of the fiscal 
and contractual regimes and poor results in exploration. The R Factor in oil contracts 
replaces the scaled production distribution contracts. 

February 27•h, 2002 

The Ecopetrol Board of Directors opens the doors to private sector investment in the 
petroleum refining business. 

June 17th, 2002 

Alvaro Calderon Zuleta, President of Ecopetrol of the Pastrana administration, 
highlights the need to go on an exploratory offensive by increasing petroleum reserves 
in Colombia. 

July 2sth, 2002 

Luis Alfredo Ramos, newly elected President of the Congress of the Republic, reveals 
the granting of extraordinary powers to the incoming President Uribe to suppress, merge 
and transform ministries and other state entities within six months. 

July 31st, 2002 

The new Royalties Law is approved by Congress to lower royalties for modest deposits 
and impose higher royalties on larger ones instead of 20% uniform tariffs. 

August 15th, 2002 

Jorge Eduardo Cock L., ex Minister of Mines, cautions public opinion about Ecopetrol's 
structural weaknesses due to the failures suffered by the Barrancabermeja refinery. 
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August 19t\ 2002 

The Colombian Association of Petroleum Engineers (Acipet) proposes to the new Uribe 
government that actions be taken to "clearly define Ecopetrol's role by separating direct 
operations from associate ones in accounting and administrative terms, as well as the 
allocation of a budget to conduct seismic activities and exploratory drilling." 

October 16th, 2002 

Isaac Yanovich, Ecopetrol President of the Uribe administration, announces the 
launching of an exploration and exploitation campaign so that Colombia does not lose 
self-sufficiency in the next 5 years. 

October 17th, 2002 

Yanovich warns Colombia that it is in danger of becoming an oil importer if new 
deposits are not discovered very soon. 

December 23rd, 2002 

El Tiempo reveals that the newly elected Congress approved 38 laws and legislative 
acts, which include a package of reforms presented by the Uribe government to 
restructure the State. 

December 29th, 2002 

El Tiempo indicates that Ecopetrol has entered a period of frank decadence as it has 
failed to explore, perforate, or construct pipelines. 

January 5th, 2003 

El Tiempo discloses the contents of a law that was approved by Congress on December 
I 91

h, 2002, that gives Uribe a blank check to suppress or merge public entities, including 
Ecopetrol. 

January 19th, 2003 

Yanovich states that his primary objective in the state oil company is to transform it to 
make it more competitive. 

June ll 1h' 2003 

El Tiempo reveals a rough draft of a presidential decree seeking to restructure Ecopetrol 
and create the ANH, causing a stir in the energy sector. 

Gabriel Alvis, former USO Vice-President, cautions that dividing Ecopetrol would 
result in the worst economic meltdown of the last 50 years. 

June 15th 2003 

El Tiempo confirms that Ecopetrol, along with Telecom as two of the largest entities of 
the public sector, would be ready to be restructured. 

El Tiempo cautions Colombia about the 'sins' of the state oil company that devoured it 
due to the adverse effects of bureaucracy and inefficiency. 
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June 23rd, 2002 

Uribe meets the presidents of the workers unions of Telecom, the Social Security 
Institute and Ecopetrol and members of the Liberal Party to analyze the reform of the 
Colombian State. 

The USO gets together with Luis Ernesto Mejfa, Minister of Mines and Energy, and 
Yanovich to find a solution to the conflict between the workers union and the state oil 
company that had been brewing since the beginning of the year over a new collective 
labor agreement for USO members. 

June 271
h, 2003 

Despite USO protests and even though the government had come to deny it, Yanovich 
formally presents the presidential decree to the public that had been approved by Uribe 
on June 261

h of the mentioned year. 

Congressman Wilson Borja of the left-wing Social and Political Front, along with 
representatives of the USO, participate in a rally outside the Barrancabermeja refinery. 

June 281
h, 2003 

Representatives of the Congress of the Republic, the USO, the Single Confederation of 
Workers (Central Unitaria de Trabajadores -CUT) and civic, religious and social 
associations of Barrancabermeja ask Yanovich and Mejia to explain the scope of the 
restructuring of the state oil company. 

June 301
h, 2003 

A series of nation-wide strikes are staged by the USO beginning at the Barrancabermeja 
refinery in opposition to the adoption of the Decree-Law. 

El Tiempo states that the ANH's mandate of setting and applying Colombia's petroleum 
policy from 2003 onwards signifies that this would not continue to be a pressure factor 
for the USO when negotiating new collective labor agreements. 

July 151
, 2003 

A meeting is held between the USO and Yanovich to explain the arguments that that 
motivated the restructuring of the state oil company. The union requests specific 
information regarding Ecopetrol's new statutes to negotiate a new collective labor 
agreement. 

August s1h, 2003 

Alberto Carrasquilla, Minister of Public Finances and Credit, announces that the Uribe 
administration will implement changes to the petroleum association contracts to make 
them more attractive to foreign investment. 

The government also declares that a special clause will be included in the association 
contracts that were signed in 2003 with petroleum companies to give them the 
opportunity to make changes once the ANH would become operational. 

February 241
\ 2004 

Colombia abandons the association contract to venture into one based upon royalties 
called Modern Concession that contemplates additional State participation in case of 
extraordinary income or a bonanza of high crude oil prices. 
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