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I n t r o d u c t i o n 

Alberta’s gas development and regulatory system 
has largely been held up as a gold standard to which 
other gas developing jurisdictions should aspire. The 
World Bank in 2004 endorsed Alberta’s gas flaring 
reduction regulatory regime and recommended it as 
a standard to be emulated, and as the benchmark 
for evaluating other jurisdictions.1 This article in light 
of this endorsement, considers the sustainability of 
Alberta’s gas development regime. Sustainability is 
conceived not just in the general sense of a balance 
between development, the environment, human and 
social factors, but includes the optimal and efficient 
use of natural resources. This article examines how 
the theoretical concepts of sustainable development 
can be translated from academic concepts and 
mainstreamed into legislation and decision-making 
to make these sustainable. It does this by identifying 
core concepts of sustainable development, and using 
them as evaluative criteria to examine the legal and 
regulatory framework that governs Alberta’s gas 
development. The aim is to assess present and long-
term sustainability.

S u s t a i n a b l e  D e v e l o p m e n t  o f 
G a s  i n  A l b e r t a

Sustainable development as a concept has been 
widely defined, discussed and criticized for its 

lack of definitional consensus, purely theoretical 
approach and absence of practical application or 
utility.2 Despite the definitional challenge, there is 
considerable agreement on its basic principles and 
objectives. For example, both the Brundtland Report3 

and the preamble of the New Delhi Declaration 
of Principles of International Law Relating to 
Sustainable Development (New Delhi Declaration) 
state that the objective of sustainable development 
is the sustainable use of natural resources and the 
protection of the environment with regard for the 
interests and needs of future generations, through 
a comprehensive and integrated approach to 
economic, social and political processes.4 A review 
of other definitions leads to the conclusion that the 
objectives of sustainable development involve limiting 
human activities and use of natural resources with 
a view to the needs of future generations. In the 
case of non-renewable resources, the objective is 
optimizing their efficient use.5 For governance and 
regulation, it entails “a governance structure that 
integrates environmental and economic concerns 
into all decisions” and promotes sustainable 
consumption levels, intergenerational equity and 
public participation.6 For the purposes of this article, 
conservation is included as one of the objectives 
of sustainable development since it relates to gas 
development.7 This is because conservation is the 
foundational idea from which the modern ideas 
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of sustainable development evolved. Today it can 
be expressed as a fundamental part of sustainable 
development.8 Conservation refers to the efficient use 
and development of natural resources in a manner that 
is environmentally appropriate, eliminates or prevents 
waste, and protects the interests of future generations.9 It 
is against the backdrop of these objectives of sustainable 
development that this article evaluates Alberta’s gas 
development regime. This evaluation shows how 
sustainable development can be translated from theory 
and integrated into practical decision and law making in 
the development of natural gas.10

The application of the concept of sustainable 
development to oil and gas resources in Canada and 
Alberta is not a novel idea but one that in essence 
dates back to the early 1900s.11 For many years 
following the discovery of gas, Alberta flared and vented 
much of its natural gas.12 This flaring led to waste of 
a valuable resource and resulted in the exhaustion 
of gas caps of oil pools leaving vast amounts of oil 
unrecoverable.13 Additionally, concerns about the 
potential effects of flaring and its resultant emissions 
on humans and the environment, the odor, noise, 
smoke, unpleasantness of flickering flames as well as 
questions about the combustion efficiency of flaring, 
necessitated the adoption of an effective sustainable 
approach. In Alberta’s case, the tool was conservation.14 
The foregoing concerns, as well as the growing 
understanding of the relationship between associated 
gas production and its detrimental effects on oil 
production led to the adoption of conservation measures 
and the establishment of the Petroleum and Natural Gas 
Conservation Board (PNGCB) in 1938 to oversee these 
measures.15 The mandate of the PNGCB was to address 
the wasteful exploitation of oil and gas resources and 
devise a formula for their equitable sharing.16 Today 
this body, formerly the Energy Resources Conservation 
Board (ERCB), and now the Alberta Energy Regulator 
(AER), is responsible for administering a comprehensive 
regulatory system, based largely on sustainability 
principles.17 Oil and gas development in Alberta is 
regulated by the Mines and Minerals Act (MMA),18 the 
Responsible Energy Development Act (REDA)19 which 
sets up the AER, the regulatory body at the centre of 
Alberta’s resource development regime,20 the Oil and 
Gas Conservation Act (OGCA),21 the Gas Resources 
Preservation Act (GPRA),22 the Environmental Protection 
and Enhancement Act (EPEA)23 and the Climate Change 
and Emissions Management Act (CCEMA).24

The demonstration of the mainstreaming of sustainability 
into laws and regulations for gas development in this 
section will be based on examining the regulatory 
regime established by the statutes highlighted above,25 
the attendant regulations, and the regulatory directives 
issued by the AER, and evaluating them against 
identified criteria. These identified criteria, which 
will be considered in more detail below, include the 
integration of sustainable elements into decision and 
law making, protection of the environment, optimizing 
efficient use of resources, sustainable use of natural 
resources, integration of environmental concerns into 
development projects, conservation, public interest, 
public participation, and intergenerational equity.

I n t e g r a t i o n  o f  S u s t a i n a b i l i t y 
E l e m e n t s  i n t o  D e c i s i o n  a n d  L a w 
M a k i n g

Law making is at the root of every regulatory system. It 
can take the form of either primary or secondary legal 
instruments. Both forms, if properly utilized, contribute 
to the certainty and flexibility that are essential to a 
sustainable system.26 Primary legislation gives regulatory 
institutions legal powers to carry out general natural 
resource management functions and environmental 
policies. Secondary legal instruments provide for 
detailed regulatory measures, which create flexibility and 
adaptability in responding to the changing conditions 
of natural resource production and management.27 
Alberta’s gas regulatory regime adopts a mix of both, 
with the OGCA28 and the REDA,29 being the primary 
legislation at the core of Alberta’s regime. There is also 
secondary legislation such as regulations and detailed 
directives issued and enforced by the AER.

The regulating statutes promote development, 
incorporate the prevention of waste, control pollution, 
protect the environment and preserve the interest 
of future generations. A review of Alberta’s primary 
legislation shows that the primary mandate of the 
AER under the REDA is to provide efficient, safe, 
orderly and environmentally responsible development 
of energy resources through its regulatory activities. 
Its specific mandate as it relates to gas development 
includes the protection of the environment, as well as 
monitoring and enforcing safe and efficient practices in 
the exploration for and the recovery, storing, processing 
and transporting of energy resources, in this case, 
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natural gas.30 It is noteworthy that under the now 
repealed Energy Resources Conservation Act (ERCA), 
the mandate concerning gas development was more 
expressly spelled out. The ERCA’s primary objectives 
included conservation and prevention of waste of energy 
resources,31 control of pollution, ensuring the protection 
of the environment and securing the observance of safe 
and efficient practices in the exploration and development 
of energy resources.32 The OGCA on the other hand, 
specifically regulates the conservation of oil and gas.33 It 
was enacted primarily to achieve conservation, prevent 
the waste of Alberta’s oil and gas, secure the observance 
of safe and efficient practices in oil and gas operations, 
provide for economic, orderly and efficient development 
of oil and gas resources, and control resultant pollution.34

Protection of the Environment
In addition to the mandate of the AER to protect the 
environment in sections 2(1) to 2(6) of the REDA, two 
statutes address the environmental aspects of Alberta’s 
conservation regime. These include the CCEMA, which 
was enacted to protect Alberta’s environment and to 
manage the exploration, development and production 
of renewable and non-renewable resources.35 In other 
words, it can be said that it was enacted to ensure the 
sustainable development of Alberta’s renewable and non-
renewable resources. The tools employed in protecting 
the environment include the imposition of specified gas 
emission targets, the use of emission offsets to achieve 
reductions, and the establishment of a Climate Change 
and Emissions Management Fund.36 These measures 
have had a direct impact on gas flaring, including 
prevention of waste and protection of the environment. 
The EPEA on the other hand, was enacted to support 
more broadly and promote the protection, enhancement 
and wise use of the environment.37

Alberta’s oil and gas regulators work collaboratively 
with the Ministry of the Environment and the Clean Air 
Strategic Alliance (CASA) in achieving environmental 
protection objectives.38 Under the OGCA, the AER is 
required to consult the Minister of Environment and 
to obtain approval when making rules on a variety of 
operational issues.39 The AER also must obtain the 
approval of the Minister of the Environment to approve 
a scheme for the storage or disposal of any fluid or 
substances to an underground formation, such as a 
carbon storage scheme.40

Optimal and Efficient Use of Resources
The promotion of production efficiency and optimal 
use is one of the hallmarks of a sustainable gas 
development regime.41 In Alberta, one of the factors that 
determines the conservation of solution gas is whether 
its recovery is economic.42 The economic evaluation 
of gas conservation involves first and foremost using 
an economic decision tree process. This process 
requires operators to evaluate the economic feasibility of 
conserving gas and enables them to identify situations 
where it is possible to conserve.43 The economic 
evaluation criteria to be considered in determining the 
most economically feasible option are provided for in 
Directive 060.44 Rather than adopting a typical corporate 
“hurdle rate”,45 the economic criteria are based on a 
“break-even premise”46 that allows the recovery of the 
cost of financing. The economic feasibility of conserving 
gas translates to conservation in many gas projects, 
which might otherwise have been unattractive projects.47 
The options that are evaluated include the possibility of 
delivering gas to the market, using it on site for fuel, or 
using it to generate electricity. If any of these scenarios 
provide a marginally economic way to conserve the gas 
rather than flare, the operator will be required to conserve 
the gas.48

The benchmark for conservation in Alberta is Net Present 
Value (NPV).49 A conservation project is considered 
economic and gas must be conserved if a project 
generates a before tax NPV greater than $50,000.50 
Where it is determined that gas conservation may 
not be economic on its initial evaluation (such as a 
project that has an NPV-less than $50,000), the project 
economics must be re-evaluated within 12 months 
using updated prices, costs and forecasts.51 When the 
volume of gas being flared from a pool or group of pools 
becomes significant or the value of the gas increases 
significantly, an economic feasibility assessment of gas 
conservation will be made by the AER or the producer. 
If the AER considers gas conservation to be feasible, 
it encourages the producer to undertake a suitable 
conservation program voluntarily.52 To ensure that gas 
is conserved where economically feasible, the AER may 
also issue gas conservation orders.53 The evaluation of 
economic efficiency has been a major factor in improving 
conservation of associated gas in Alberta.54

The efficient use of resources entails the prevention of 
waste. Prevention of waste is one of the foundational 
pillars of conservation and, by extension, a sustainable 
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regime.55 A sustainable gas development regime 
should sufficiently define and prohibit waste.56 The gas 
development regime in Alberta addresses the prevention 
of physical waste from gas flaring, economic waste 
arising from loss of revenue and stranded oil as well as 
market waste resulting from over-production.57 Even 
though efficient development of energy resources is one 
of the main objectives of the REDA, it is noteworthy that 
it does not provide a definition or even mention “waste”.58 
The OGCA however provides an extensive and detailed 
definition of waste and wasteful operations.59 Wasteful 
operations in oil and gas generally include activities that 
reduce the quantity of oil or gas ultimately recoverable 
from a pool under sound engineering and economic 
principles, cause excessive surface loss or destruction 
of oil or gas, involve inefficient, excessive, improper use 
or dissipation of reservoir energy, or fail to use suitable 
enhanced recovery operations in a pool.60 In particular, 
wasteful operations in gas development include the 
escape or the flaring of gas, particularly if, “it is estimated 
that, in the public interest and under sound engineering 
principles and in the light of economics and the risk 
factor involved, the gas could be gathered, processed 
if necessary, and marketed, stored for future marketing, 
or beneficially injected into an underground reservoir.”61 

It also extends to the inefficient surface or underground 
storage of gas, or the production of gas in excess of 
proper storage facilities, transportation, marketing 
facilities or market demand for it.62 The limit placed 
on maximum daily and annual quantities of gas to be 
removed under the GPRA is also connected to the need 
to prevent waste.63

I n t e g r a t i o n  o f  E n v i r o n m e n t a l 
C o n c e r n s  i n t o  D e v e l o p m e n t 
P r o j e c t s

A central pillar of sustainable development is the 
integration of environmental concerns into economic 
development, and in this instance, the consideration 
of the environmental impact of gas development 
activities.64 This aspect is very closely linked with the 
protection of the environment. In Alberta, the EPEA 
was enacted to support and promote the protection, 
enhancement and wise use of the environment. It 
was promulgated in recognition of the importance of 
environmental protection, the need to balance economic 
growth and prosperity with the environment, the principle 
of sustainable development in terms of preserving 
resources for future generations, and mitigating the 

environmental impact of development and government 
policies.65 One of the tools used by the EPEA is an 
environmental impact assessment (EIA) process whose 
goals include supporting environmental protection and 
sustainable development, integrating environmental 
protection and economic decisions into the earliest 
stages of project planning, predicting the environmental, 
social, economic and cultural consequences of a 
proposed activity, assessing plans to mitigate any 
resultant adverse impacts, and providing for public, 
proponent, and government participation in the review 
of proposed activities.66 An EIA is required where the 
potential environmental impacts of a proposed activity 
may warrant further consideration.67 In such a case, 
the Director of the EIA process is required to give the 
proponent of the project written notice advising that 
the proposed activity must be evaluated by the EIA 
processes stipulated under the EPEA.68

The CCMEA on the other hand, was enacted in 
acknowledgement of the government’s commitment to 
protect Alberta’s environment for future generations.69 
Its other objectives include management of the 
exploration, development and production of renewable 
and non-renewable resources. This Act aims to develop 
environmentally-sustainable technologies that maximize 
the value of natural resources and the protection of 
the environment by the management of emissions of 
carbon dioxide, methane and other specified gases. All 
of this shows that Alberta’s gas development regulatory 
regime integrates the protection and wise use of the 
environment, and the development of sustainable 
technologies.

Conservation Measures
To be sustainable, a regime or statute for the 
development of gas should have conservation at its 
foundation and provide detailed gas conservation 
measures and practices.70 Alberta’s gas development 
regime has long incorporated specific conservation 
measures.71 Today the conservation measures to 
be undertaken in the production of oil and gas are 
specifically set out in the OGCA.72 In furtherance of 
preventing waste and achieving conservation, the AER 
has the power to require enhanced operations in any 
pool and more specifically as it applies to gas, require 
that produced gas be gathered, processed, marketed 
or injected into an underground reservoir for storage or 
for any other purpose.73 Other methods of conservation 
include pipeline sales, utilization as fuel or for power 
generation and pressure maintenance.74
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Joint development or unitization is another conservation 
measure employed in Alberta’s gas development regime. 
It allows for the pooling of resources and expertise to 
develop resources where that will make better economic 
sense and promote optimal output amongst other 
things. Unitization occurs when tract owners either 
voluntarily choose to or are forced to combine their 
tracts and interests. It is normally for the purpose of 
engaging in joint enhanced recovery operations.75 With 
unit operations, a reservoir can be exploited as one 
unit, avoiding duplication of efforts, eliminating fears of 
adverse drainage, and sharing costs of conservation 
programmes.76 A sustainable and effective gas regulation 
statute must emphasize and encourage development of 
the resource pool rather than individual tracts or leases 
where necessary.77

Under the Alberta regulatory regime, where more efficient 
and economical development and production of the 
oil and gas resources of the pool will be accomplished 
by unit operation, cooperative development or joint 
participation, the AER will encourage efforts initiated 
by owners to consolidate, merge or combine their 
interests.78 Similarly, the owner of a tract within a drilling 
spacing unit may apply to the AER for an order that 
allows all tracts within the drilling spacing unit to be 
operated as a unit for drilling or production of oil or gas.79 
The granting of the order means, the drilling, production 
and all incidental operations for the unit are deemed to be 
carried on by the owners respectively on their separately 
owned tracts in the unit.80 The costs and expenses of the 
unit operation are shared and borne by the owners in the 
same proportion that they will have borne prior to the unit 
operations.81 Another aspect of unit operations in Alberta 
is clustering. Clustering is the practice of gathering the 
solution gas from several flares or vents at a common 
point for conservation.82 It is sometimes economic to 
conserve solution gas if operators coordinate their efforts 
to take advantage of the combined gas volumes and 
economies of scale.83 This is because gas economics 
are enhanced if conservation is incorporated into the 
initial planning of larger projects. Operators of production 
facilities within a stipulated distance from each other are 
required to jointly consider clustering when evaluating 
their gas conservation economics.84

Public Interest
A regulatory authority may be created for the purposes 
of enforcing conservation regulation, or it may be 
taken up as part of an existing authority’s portfolio.85 
One of the objectives of sustainable development is 

the consideration of public interest. An expression of 
this necessitates that the institutions that regulate gas 
development activities should be independent from the 
companies or operators they regulate.86 According to the 
Supreme Court of Canada in R. v. Valente, the test for 
independence and impartiality is whether the regulatory 
body may be reasonably perceived as independent.87 It 
further held that impartiality refers to a state of mind or 
attitude, while independence connotes a relationship to 
others, particularly to the executive, which is based on 
objective conditions and guarantees.88 Also, in Ocean 
Port v. British Columbia (General Manager, Liquor 
Control and Licensing Branch),89 the court held that 
it is the enabling statute that determines the degree 
of independence required of any regulatory agency.90 
This means that the enabling statute must clearly define 
the responsibilities and powers of the regulator, and 
the regulator should in its decisions be independent 
from the executive, and operate under transparent and 
enforceable processes.91 The regulator should also 
be able to enforce compliance and there should be no 
overlap in the responsibilities of regulating agencies.92 
In addition, Hempling argues that an effective regulator 
is characterized by three attributes namely: defining its 
purpose, making proactive decisions in the public interest 
and freedom from forces that reduce accountability and 
attack the purpose of the regulation.93

The AER is the regulatory body set up under the REDA, 
which clearly sets out its mandate, composition and 
powers.94 The AER combines the functions of the 
former ERCB and Alberta Environment and Sustainable 
Resource Development (ESRD) to create a single, 
integrated regulator with oversight over upstream oil, 
gas, oil sands and coal development.95 This can be seen 
as a step towards improving efficiency by eliminating 
unnecessary overlap and duplication in the function of 
the regulator. Under the REDA, the AER is responsible 
for carrying out government policy, but unlike its 
predecessor the ERCB, the development of policy has 
been moved to the government.96 According to Harrison, 
Olthafer and Slipp, this division marks a “substantive 
shift from the mandate of the ERCB”, which included 
setting and carrying out policy for energy development 
at arm’s length from the government. In their opinion, 
this raises questions as to whether the AER can be said 
to truly be an independent agency.97 Under section 67 
of the REDA, the Minister may by order, give directions 
to the AER by setting priorities and guidelines for it to 
follow in discharging its powers, duties and functions. 
This extends to ensuring that the work of the AER is 



consistent with the programs, policies and actions of the 
Government in respect of energy resource development 
and environmental management.

In addition to this oversight in policy making, the 
Minister may direct the hearing commissioners under 
section 15 of REDA to consider certain factors in 
reaching a decision on an application, regulatory 
appeal, reconsideration or inquiry brought before 
them.98 Harrison, Olthafer and Slipp also argue that the 
provisions for review under the REDA do not provide 
an interested party with the ability to seek review of 
government policy direction to the AER, or the rules and 
regulations the government puts in place to guide the 
regulator’s decision-making. In their opinion, this raises 
the suggestion that it is the provincial government and 
not the AER that has the final say over energy resource 
decisions.99 It has also been argued that even though 
these changes, which are thought to be in line with 
current Federal policy on resource development, may on 
one hand be seen as improvements to the efficiency of 
the process by streamlining regulators, and encouraging 
investment, a broad view highlights a trend towards 
limiting the role of the regulator in review and decision 
making, in order to align regulatory decisions with 
broader government policy.100 This marks a shift from the 
substantial independence enjoyed by the regulator under 
the ERCA, and its overall appearance of emphasizing 
conservation and sustainability, toward a development 
facilitation role.

It is noteworthy that the REDA does not mention or 
define public interest, unlike its predecessor the ERCA, 
which expressly stipulates its consideration of public 
interest when conducting hearings, inquiries or other 
investigation with respect to energy resources.101 
In discussing the use of this term with respect to the 
repealed ERCA, Passelac-Ross & Zelmer argue that the 
term “public interest” is not defined in the ERCA, and 
there is no uniformly accepted definition for the term. 
As such, public interest can be defined in many ways 
including, economic terms if the goals of regulation are 
economic growth, wealth maximization and resource 
efficiency; or common interests that everyone shares, 
such as clean air and safe water.102

Even though it did not include an express definition, the 
ERCA provided that in its consideration of the public 
interest, the board would have regard for the social, 
economic and environmental effects of a project.103 This 

aspect is noticeably absent from the REDA. A definition 
of public interest is important because the “public 
interest” plays a vital role in determining and setting the 
direction for natural resource regulation and development 
decisions.104 The GPRA on the other hand incorporates 
public interest into its mandate. It sets out the terms and 
conditions for granting permits to remove natural gas 
from Alberta based on this. For example, a permit under 
the GPRA will not be granted unless it is in the interest of 
the public to do so. Public interest includes the present 
and future needs of Albertans, established reserves and 
growth in natural gas discovery.105

Public Participation
One of the central tenets of sustainable development is 
the consideration of the needs and interests of present 
as well as future generations. This finds expression 
in part in the idea of participation by persons who 
are directly affected and also by those who have an 
interest in the work of the conservation authorities.106 
Alberta’s gas development regime incorporates public 
participation into its regulatory model. For instance, 
under the repealed ERCA, the ERCB was required to 
give consideration to public interest, taking into account, 
the social and economic effects of the project in general, 
as well as the effect of the project on the environment.107

There are also consultation and notification requirements 
in Alberta’s conservation regime.108 Operators with 
continuous gas flares, incinerators or vents must consult 
with or notify the public of activities related to the flaring, 
incinerating or venting of gas at their facilities.109 The 
information to be included in the public notification 
process is expressly spelled out.110 Applicants are 
required to consult with new and existing residents 
prior to licensing if the proposed site may flare or vent 
natural gas.111 Operators must consult annually with, 
and address the concerns of residents living within a 
prescribed distance from a solution gas flare.112 They 
are also required to notify crown disposition holders, 
local authorities, landowners, occupants and urban 
authorities whose interests are located within 1.5 km 
of the operations site.113 Sections 9(1) and (2) of the 
Alberta Energy Regulator Rules of Practice (Rules of 
Practice) stipulate the form and content of the request 
to participate in an application or hearing. There are 
limitations on the right to participate. Reasons for which 
participation will be denied include failure to prove that 
a potential participant is directly and adversely affected, 
the participation will not materially assist in deciding the 
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subject matter and lack of a tangible interest in the subject 
matter of the hearing.114

Also, in consideration of the significant costs of 
intervention for private citizens when compared to 
financial capacity of the companies proposing projects, 
there are mechanisms in Alberta’s regulatory system to 
assist possible intervenors with the cost of hearings.115 
Unlike the repealed ERCA, which expressly defines 
who intervenors are,116 and clearly states the criteria for 
determining whether or not costs will be awarded, and the 
amount to be paid,117 the REDA does not clearly spell out 
cost award criteria. Section 61 of the REDA gives the AER 
broad powers to make rules including rules governing 
costs in respect of hearing applications, regulatory 
appeals and reconsiderations.118 Under this authority, 
section 64 of the Rules of Practice gives the regulator 
the power to award costs in appropriate circumstances 
taking the factors it sets out in section 58 into account. 
It is under section 58 that we find the closest reference 
to intervention costs. Section 58 provides a definition 
of participants who are entitled to costs that includes 
persons, groups or associations that have been permitted 
to participate in a hearing. It excludes persons, groups 
or associations that are in the business of trading in, or 
transportation or recovery of any energy resource.119 
Under section 58 in deciding whether to award costs, the 
regulator is to consider the shared responsibility of all 
Alberta citizens to ensure the protection, enhancement 
and wise use of the environment through individual 
actions as well as whether the participant required 
financial resources to make an adequate submission. 
Whether the submission of the participant made a 
substantial contribution to the binding resolution meeting, 
hearing or regulatory appeal will also be taken into 
account.120

In spite of the existence of these opportunities for public 
participation, it has been noted that the standing and 
intervenor costs criteria often act as barriers to public 
participation in Alberta. For example, the language 
of the REDA refers to persons who are “directly and 
adversely affected” by an application as those who are 
entitled to be heard on an application.121 It has been 
argued that this language is used to limit the scope of 
persons who are able to trigger hearings, and object 
to projects.122 Harrison, Olthafer and Slipp argue that 
the factors to be considered in hearing an application, 
appeal or reconsideration as prescribed in section 3 
of the Responsible Energy Development Act General 

Regulations (the General Regulations),123 may also limit 
standing in an application before the AER. This section 
requires the AER to take into consideration the social 
and economic effects of the activity, the effects of the 
resource activity on the environment, and in addition, 
impacts on a landowner.124 This means that for most 
oil and gas projects, only resident landowners within a 
pre-determined “consultation radius” of 500 metres as 
provided in Directive 056 have standing.125 Furthermore, 
even though a person is determined to have standing, 
it is ultimately within the AER’s discretion to determine 
whether or not to have a hearing.126

Along with standing, the cost of bringing an action is 
also a significant barrier.127 This barrier lies in the use 
of the directly affected person test and the discretionary 
nature of the award of costs.128 The discretionary nature 
of the payments arises from the fact that the language 
of the Rules of Practice does not mandate the payment 
of intervenors’ costs. The award is discretionary. The 
AER may award costs in circumstances where it 
considers it appropriate.129 Further, the EIA process 
under the EPEA includes facilitating the involvement of 
the public, proponents and the Government in the review 
of proposed projects.130 However it has been posited 
that even though the EIA provides an effective means 
of public participation in government decision-making, 
the legislated mechanisms for public participation at 
the EIA stage in Alberta are limited.131 This is because 
public participation in the EIA process is only available to 
persons who are directly affected by a proposed activity, 
who are then required to submit written statements of 
concern to the responsible Director for consideration in 
the decision-making process.132 It effectively excludes 
interested parties who cannot show that they are directly 
affected.

Intergenerational Equity
In addition to the criteria discussed above, a sustainable 
regime should provide a means of translating present 
revenue into long-term benefits for both present and 
future generations. This is especially important in the 
context of non-renewable resources, which are subject 
to depletion.133 Sustainability can be achieved by means 
of a fund, into which some of the revenue derived from 
resource exploitation are deposited for future use.134 
In Alberta, the CCMEA makes provision for a climate 
change emission fund to be used for purposes related 
to the reduction of emissions of specified gases and 
improving Alberta’s ability to adapt to climate change. This 



is geared towards protecting and preserving Alberta’s 
environment.135 In the same vein, the EPEA establishes 
an Environmental Protection and Enhancement Fund.136 
There is also the Alberta Heritage Savings Trust Fund 
Act,137 which sets up a Heritage Savings Trust Fund 
(the Fund). The objective of this Fund is ensuring 
prudent stewardship of savings from Alberta’s non-
renewable resources for future generations. It does this 
by dedicating the financial returns on those savings for 
the benefit of Alberta’s current and future generations.138 
Contributions to the Fund are primarily derived from a 
percentage of the Government revenue in each fiscal 
year under various agreements for the development and 
sale of non-renewable resources, as well as revenue 
from royalty and payments made with respect to non-
renewable resources.139

Other Foundational Elements of a Sustainable 
Regime
In the absence of monitoring to evaluate compliance, 
a regulatory system cannot be sustainable. Alberta’s 
conservation regime has solution gas reporting 
requirements that aid monitoring of compliance with 
conservation measures. The volumes of solution gas 
flared, incinerated and vented by operators must be 
reported monthly through the Petroleum Registry of 
Alberta.140 This monitoring is important because public 
disclosure, and the need to project, and maintain a 
“green or environmental” image exerts positive pressure 
on operators to comply with conservation measures. 
It also serves as a commendation and positive re-
enforcement because it provides recognition for 
compliant operators. The data obtained also indicate 
where the largest amount of flaring and venting 
occur, and help to focus regulatory efforts to achieve 
reductions.141 For several years the AER has published 
a comprehensive annual compliance report for all its 
compliance categories.142

A sustainable regime will also not be effective without 
enforcement powers to address non-compliance. In 
facilitating effective and efficient compliance, Alberta 
uses a compliance assurance system set out under 
AER Directive 019: Compliance Assurance.143 This 
system utilizes education, prevention and enforcement 
as tools.144 Alberta also employs a method of gradated 
compliance, as well as interim gas flaring reduction 
targets, in phasing out gas flaring.145 For example, the 
AER’s enforcement process begins with warning letters, 
notifications of non-compliance and meetings, before 

escalating to harsher sanctions such as production cuts 
or shut-ins.146 Compliance infractions are also publicly 
reported as the AER summarizes and publishes all 
enforcement actions.147 To enforce its orders, the AER 
may enter, seize, control and manage a well or facility or 
discontinue production.148

The OGCA specifically prohibits the commission of 
waste and wasteful operations.149 Both corporations 
and individuals can incur liability for offences under 
the OGCA.150 The OGCA also empowers the AER to 
cancel or suspend a license or approval for a definite or 
indefinite period where there has been a contravention 
or failure to comply with the OGCA, its regulations or 
an order of the AER.151 The AER may also hold an 
inquiry, or order a well or facility to be shut down or 
closed under the same circumstances.152 Licensees are 
also encouraged to actively monitor their compliance 
with AER requirements through tools such as self-
inspections and self-audits.153 Finally, the AER may refer 
a matter for prosecution where a licensee has acted with 
demonstrated disregard.154 An operator may also be 
prosecuted for the commission of waste, or contravention 
of the provisions of the OGCA, its regulations and 
directives.155

C o n c l u s i o n

Alberta’s well-developed and effective regulatory 
processes have received international attention 
for its successes in natural gas flaring and venting 
reductions.156 As compared to 1996 when significant 
volumes of gas were still being flared in spite of best 
efforts, between 2008 and 2012, Alberta’s upstream oil 
and gas industry conserved nearly 96% of all solution 
gas for use and sale rather than flaring and venting 
it.157 This review demonstrates that the legislation that 
governs Alberta’s legal and regulatory regime aptly 
addresses the primary objectives of sustainability 
highlighted above. Stated objectives and regulatory 
tools are directed toward achieving conservation, 
preventing waste of energy resources,158 protecting 
the environment, controlling pollution, ensuring 
environmental conservation,159 and providing for 
economic, orderly and efficient development of oil and 
gas resources.160 This sustainability-based examination 
of Alberta’s gas development regime under the identified 
criteria, also shows that the system is not perfect. There 
are arguments that the new regime under REDA favours 
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more government control, and promotes development 
policies over sustainability.161 Overall, Alberta has a 
regime that is largely sustainable. At its foundation is an 
effective legal and regulatory framework.

In addition to regulatory initiatives, the Alberta Government 
has adopted novel approaches such as the decision tree 
and a consultative approach, which involves industry 
engagement and commitment. Alberta has also used 
novel policy approaches such as financial incentives for 
operators who conserve gas. This encourages productive 
use, rather than flaring of solution gas.162 As well as the 
decision tree and a consultative approach, which is aided 
by the efforts of industry and CASA stakeholders,163 other 
contributory factors are the publication of the annual flaring 
and venting report,164 monthly publication of solution 
gas flaring and venting data,165 and foundationally the 
development and enforcement of the Upstream Petroleum 
Flaring Incinerating and Venting Directive.166

◆	 Orieji Onuma, a Research Fellow with the Canadian 
Institute of Resources Law, is now articling with 
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MEXICO’S ENERGY REFORM

The monopoly that state-owned Petroleos Mexicanos 
(Pemex) had for several decades ended late December 
2013 when the Mexican government passed the energy 
reform. An amendment to articles 25, 27 and 28 of the 
Mexican Constitution was approved by the Senate 
and lower Congress, as well as by most of the state 
legislatures. The amendment was enacted on December 
20, 2013, by the President of Mexico and came into 
force the day after it was published in the Official Federal 
Gazette (Diario Oficial de la Federación).

This constitutional reform promotes foreign investment 
and allows private companies to participate in the 
energy sector by introducing new types of contracts, 
such as service, profit sharing, production sharing and 
licenses. In profit-sharing contracts, oil firms will be paid 
with a percentage of the profit. In production-sharing 
contracts, the production will be divided between the 
government and the companies and in the case of the 
licences, private investors will pay royalties and taxes 
to a soon-to-be-created oil holding trust that will be run 
by Mexico’s Central Bank. The private corporations will 
be able to count the reserves on their books; however, 
Mexico would still claim full title to hydrocarbons. The 
amendment also confers discretionary powers on 
the National Hydrocarbons Commission and Energy 
Regulatory Commission, which will work together as 
industry regulators. The participation of Union members 
in the Pemex Board of Directors will be reduced.

This is an historical amendment that opens up Mexico’s 
reserve potential — particularly for deep-water, shale 
gas and electricity — to private investment and 
participation. In August 2014, Mexico’s Congress 
approved secondary legislation implementing reforms 
for the liberalization of the energy sector, and in October 
2014, the regulations were passed. The new legal 
framework for energy in Mexico represents two major 
changes for the industry. First, an entire transformation 
of PEMEX and the Compañía Federal de Electricidad 
(CFE, Federal Electricity Company) both prior to the 
reforms had enjoyed monopoly status, and now will 
become competitive enterprises facing for the first time 
foreign competition. Second, it will represent for the oil 
and gas sector the opening of the upstream, midstream, 
and downstream to private participation, as well as the 
opportunity for the private sector to generate electricity for 
sale in a competitive open market. This reform will create 
opportunities for investment, partnerships, and advisory 
roles for foreign governments and companies. Canada, 
and specially Alberta, must follow its development closely.

◆ ◆ Dr. Verónica de la Rosa Jaimes is an Eyes High 
Post-Doctoral Scholar in the Faculty of Law, 
University of Calgary and is a Research Fellow 
in the Canadian Institute of Resources Law. She 
is researching energy development and climate 
change litigation and is a sessional instructor of the 
course "Climate Change Law" in the Faculty of Law, 
University of Calgary.

For more complete information on Mexico’s energy reform, see the presentation that was made on 
An Overview of the Mexican Energy Reform by Dr. Verónica de la Rosa Jaimes and Annethe 
Rodriguez Lomeli at the Cenovus Continuing Legal Education event on December 2, 2014.

Article by Verónica de la Rosa Jaimes, Ph.D ◆ ◆

CIRL STUDENT NATURAL RESOURCES LAW WRITING COMPETITION

In April 2014, the Canadian Institute of Resources Law 
(CIRL) announced the CIRL Student Natural Resources 
Law Writing Competition. The winner receives a cash 
prize of $2,500 with a prize of $1,000 for the second 
place paper.

The Institute is pleased to announce that the first place 
prize winner is Josephine Victoria Yam for her article, 

“The European Union Emissions Trading Scheme: 
Criteria Evaluations & Lessons Learned”. Ms. Yam’s 
article will be featured in the next issue of Resources.

The second place prize went to Giorilyn Bruno for her 
article, “Reflections on Ecosystem Services: A Step 
Forward in the Protection of Nature?”.

http://www.cirl.ca/files/cirl/mexico_reform_dec_2014.pdf


S u b s c r i b e  e l e c t r o n i c a l l y  t o  R e s o u r c e s
Please provide your e-mail address to cirl@ucalgary.ca

All back issues are available online at: www.cirl.ca

C a n a d i a n  I n s t i t u t e  o f  R e s o u r c e s  L a w
I n s t i t u t  c a n a d i e n  d u  d r o i t  d e s  r e s s o u r c e s

MFH 3353, Faculty of Law, University of Calgary, 2500 University Drive N.W., 
Calgary, AB T2N 1N4       Phone: 403.220.3200      Facsimile: 403.282.6182     

E-mail: cirl@ucalgary.ca        Website: www.cirl.ca   

Resources is published by the Canadian Institute 
of Resources Law. The purpose is to provide timely 
comments on current issues in resources law and 
policy. The opinions presented are those of the 
authors and do not necessarily reflect the views of 
the Institute. Resources is e-mailed free of charge 
to subscribers. (ISSN 0714-5918)

Editor: Alastair R. Lucas, Q.C.

Canadian Inst i tute  of  Resources Law
Institut canadien du droit des ressources

The Canadian Institute of Resources Law was 
incorporated in September 1979 to undertake 
and promote research, education and publication 
on the law relating to Canada’s renewable and 
non-renewable natural resources. It is a research 
institute in the Faculty of Law at the University of 
Calgary.

Executive Director
	 Allan Ingelson
Administrative Coordinator
	 Sue Parsons

Board of Directors
	 Nigel Bankes
	 James Coleman
	 Shaun Fluker
	 Dr. James Frideres
	 Dr. Ian Holloway, Q.C.
	 Allan Ingelson
	 Arlene Kwasniak
	 Alastair R. Lucas, Q.C
	 Sharon Mascher
	 Martin Olszynski
	 Dr. Evaristus Oshionebo
	 Fenner Stewart
	 Nickie Vlavianos

R E S O U R C E S
NUMBER 116 – 2014 / 2015

T
H

E
 I

N
S

T
I

T
U

T
E

T
H

E
 B

O
A

R
D

UPCOMING NATIONAL SYMPOSIUM

A national symposium on Environment in the Courtroom: Evidentiary Issues 
in Environmental Prosecutions and Hearings, funded by Environment 
Canada, is being organized by the Canadian Institute of Resources Law 
(CIRL), which is part of the Faculty of Law at the University of Calgary and 
the Canadian Bar Association. This is the fourth national environmental law 
symposium organized by CIRL. During the last three years, practitioners, judges 
and academics from across Canada have attended and contributed to the 
discussion of current important environmental law issues. Attendees at previous 
symposiums have indicated that the information that has been provided is both 
practical and useful. We encourage active audience participation in the panel 
discussions. This year the symposium will be held at the University of Calgary in 
the Faculty of Law on Friday March 6 and Saturday March 7, 2015.

There will be a series of speakers who will discuss topics such as:

■	 Cross-country Check-up on Environmental Prosecutions Across Canada
■	 Science Primer for Environmental Prosecutions – What You Need to Know 

But Were Afraid to Ask
■	 Proving Causation: Scientific Certainty Versus the Legal Burden of Proof
■	 Hot Issues in Environmental Enforcement
■	 Who Qualifies as an “Expert” in Canadian Environmental Cases
■	 The Basics of Expert Evidence
■	 How to Prepare an Expert Witness
■	 Preparing an Expert Report/Restrictions on Communications with Experts
■	 Challenges with Continuity of Evidence in Environmental Cases
■	 Integration of Written and Visual Evidence for Expert Tribunals
■	 Privilege in Environmental Enforcement Context
■	 Judicial Notice

Registration is free of charge. There will be networking opportunities with 
practitioners from throughout Canada to find out about recent developments and 
current issues in Canadian environmental law. Both days will include refreshment 
breaks and lunch, and following the first day of the symposium on Friday March 
6, there will be a Networking Reception for attendees.

To register, please visit the CBA conference webpage at www.cbapd.org/
details_en.aspx?id=NA_ENV15. Non-CBA members will be required to create 
a login username and password. Please indicate whether you are attending in 
person or viewing the live webcast. For general inquiries, please contact Sue 
Parsons, Canadian Institute of Resources Law, e-mail sparsons@ucalgary.ca  
or phone 403-220-3200.

Past symposium papers and podcasts are available for download on CIRL's 
website: www.cirl.ca.

www.cbapd.org/details_en.aspx?id=NA_ENV15
www.cbapd.org/details_en.aspx?id=NA_ENV15



