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ABSTRACT 

The object of this thesis is to analyze, through a 

number of letters a n d  actions before the courts, the state 

of divorce in Alberta and other prairie p r o v i n c e s  at the 

o n s e t  o f  the twentieth century. From 1905-1919, Albertans 

had few alternatives in resolving marital discord because 

divorce was a federal jurisdiction, elected officials were 

slow to act, and divorce could only be obtained by a act of 

Parliament. Given the costs, duration, and lack of a 

willing Member of Parliament to put f o r w a r d  such a bill, 

there was little legal recourse for p r a i r i e  petitioners in 

unhappy unions. Y e t  documentation abounds on legal 

separations, cases of abandonment, and issues of separation 

in the L a w  Repor t s ,  indicating some "legal" attempts at 

ending these troubled marriages. 

The precedent-setting case in Alberta, Board v .  Board 

in 1919, altered the issue dramatically as the justices 

resolved that the substantive right to d i v o r c e  existed 

under t h e  English Divorce and Matrimonial Causes Act of 

1857. The resulting statistical rise of divorce in the 

prairie provinces after 1919 was significant. Equally 

important, and unresearched in the legal-historical 

literature, are the grounds which became developed for 



accepting and r e j e c t i n g  petitions for divorce before the 

courts. 

T h i s  thesis w i l l  evaluate the  l a w  of divorce as 

wri t t en  i n  statute, its un ique  social impact on the period,  

and t h e  effect it had on the  course of late Victorian 

reform and gender relations in Alberta and the p r a i r i e  

provinces. O t h e r  themes to be included are those of c h i l d  

custody, property rights, the enfranchisement of women, and 

the impact of World War I. In t he  end,  this thesis will 

provide a succinct socio-legal study of divorce in this 

unique period of Western Canadian history. 
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Rescinding t h e  Vow:  

Divorce in Alberta and Prairie Canada, 1905-1930 

By: Allison Rankin-#915172 

Prologue : 

At the turn of the century, many women on the western 

frontier of Canada experienced a demanding and lonely life that 

was harsh and without reprieve. Young brides, although not 

i gno ran t  of the marriage rite as a means of economic survival, 

revelled in a greatly anticipated role of wife and mother. Yet, 

split f rom family r e l a t i o n s  and long-time friends, few 

understood the expectations that family l i f e  in Albe r t a  would 

bring.  Along with the duties of domesticity and child rearing, 

husbands expected their marriage partners to be shareholders in 

-LA - * . . I p -  a 5f :he haz7est and home. ' Bowever, this Ze-m, 

partners, i s  where t h e  futility of  female life remained, p r a i r i e  

or not. Women were expected to "haul a double loadw2, but were 

given far from equal rights in the various spheres of their 

tumultuous existence. As one farm wife concludsd, "My husband 

i a k e s  off pretty good crops every year, but he will never give 

me anything in the fall, or any other time ... and I have worked 

so hard to earn the farm. It is not fair."3 From the bedroom to 

the courtroom, women were denied anything but a cursory  regard.  



Enfranchisement, equal homesteading privileges, and mothers' 

pension rights were but a few areas where women were denied a 

balanced standing to their male counterparts. 

P e r h a p s  t h i s  is n o  where more evident than in the legal 

realm of divorce. The United Farm Women of Manitoba voiced 

widespread dissatisfaction in contending that "There is no 

argument which is not an insult to Canadian womanhood and 

Canadian manhood against equality in divorce laws."' Given that 

the British North America Act of 1867 gave jurisdiction to the 

federal government over divor~e,~ nothing less than a private Act 

of  Parliament bill could release any couple from the bonds of 

their unhappy matrimony.bnulments, Legal separations and 

" in fo rma l"  divorces were quite common as people struggled to 

deal with problems the Dominion of Canada either could not 

resolve (given the contentious moral and religious dilemmas 

7 posed), or chose  to ignore. A s  well, matters of child custody, a 

alimony, dower, and t h o s e  procedures concerning divorce actions 

(provincial concerns) were equally failing women quite 

consistently. 

Chapter I hopes to identify and explore the dilemma of 

divorce in the early-twentieth century, p r o b i n g  the issue i n  t h e  

hopes of a greater understanding of its history as it directly 

affects the ever-neglected majority, women. Arguments 



concerning the morality of the sacredness of the marriage 

union hindered the effective u s e  of legal means as a way to 

rectify t r o u b l e d  u n i o n s .  With the signing of the British North 

American Act into law, Parliament had several confounding i s s u e s  

to deal with, least of all being divorce legislation. While not 

allowing the provinces jurisdiction, for the first fifty years 

after Confederation, Canadians, and especially female Canadians, 

w e r e  without an effective means of dealing with marital woe. 

The situation within the North-West Territories and Alberta 

from the post-Confederation period u n t i l  the end of the First 

World War is examined i n  Chapter 11. Although it was proven 

that the Alberta courts had access to grant divorces to the 

province's populace, t h e  justices were leery to act. Ever 

conscious o f  Imperial precedent ,  the Alberta courts were wont t o  

follow t r a d i t i o n ,  which a t  t h i s  time neant r e i n f o r c i n g  che 

patriarchal ideal  of the f a m i l y .  

In Chapter 111, there is an examination of t h e  prairie 

farmer where marital satisfaction not only had emotional 

r ami f i ca t ions ,  but also financial ones. In struggling w i t h  the 

existence that pra i r ie  se t t l emen t  demanded (with s h o r t  d r y  

summers and long, harsh  winters), farmers unders tood the 

commodity t h a t  w a s  w i f e .  Wives filled the roles o f  partner, 

nomemaker, mother, as w e l l  as  worker-companion i n  the fields or 





from prairie women was astounding. Whether it was sheer 

economic necessity, or merely something in the water, there was 

some symptom that made these women prone to articulate their 

demands for divorce in a manner wholly unmatched in the rest of 

the nation. 

Chapter VI details the permutations of divorce law within 

the Alberta courts as a result of the precedent-setting case of 

Board v. Board. Although these changes allowed cases to be 

heard a t  provincial court, many times court decisions by the 

learned justices merely reinforced the patriarchal ideal rather 

ihan allowing equitable access for both genders to divorce. 

Through a series of cases from the law reports, the decade after 

the Great War indicates both moments of triumph for those who 

desired divorce reform, and equal amounts of disappointment as 

judicial tradition, rather than judicial innovation, was the 

perceived norm. The thesis ends with an overview of the period 

under examination, and insists that there is a need for more 

study to be done on this dynamic period in Alberta's legal 

history. 



Chapter I-Divorce and Modicum Moves in Legislation, 1867-1918 

The B r i t i s h  North American lBNAl Act, which defined the 

respective areas of administration of the federal and provincial 

governments, gave jurisdiction over matrimonial legislation to 

the Dominion Parliament in 1867.' The Act met a provincial 

demand-it held that the laws that were in force at the time of 

Confederation would stand. Therefore, given progressive 

legislation, a divorce was still possible for inhabitants of 

Nova Scotia, Prince Edward Island and  New Brunswick. However, 

for the rest of the nineteenth century, all other Canadian 

residents could only end their marriage by a private Act of 

Parliament, where a Member of Parliament would have to sponsor 

the bill after its hearing before the Senate Committee on 

Divorce." As in England, Canadian statutory divorces were quite 

r z z e  (s ix ty-n ioe  bet-ween 1867 arrd 1900, i r  two a year"!, and 

t h i s  figure w a s  widely cited as evidence of the happ iness  of 

Canadian families . l2 The low rates of divorce were due in large 

p a r t  to the relatively limited access for most couples given the 

 cost^,'^ the unwelcome pubiicity of such an action, and the lack 

of a willing member to submit the petition. Those very reasons 

made it virtually impossible for the "delicate gender" to a p p e a l  

to Parliament, for assuredly most women would not have access or 

financial means to the reqxirenents or' a divorce request. As a 



7 
pre-eminent  historian of Canadian women, Veronica Strong-Boag 

wrote :  

... s o l u t i o n s  for women facing bad marriages were f a r  from 
obv ious .  Not only d i d  t h e y  face s o c i a l  opprobr ium f o r  t h e i r  
' f a i l u r e "  a s  wives, b u t  when d i v o r c e d  o r  deserted t h e y  had 
l i t t l e  hope of g e t t i n g  a f a i r  share of  t h e i r  husbandsr  
e s t a t e  o r  any  r e a s o n a b l e  support for t h e  c h i l d r e n  o f  the 
marriage. Even their  r i g h t  t o  a  delinquent f a t h e r  c o u l d  
not be t a k e n  f o r  granted. '4 

I n  h e r  d e f e n c e ,  Canada ' s  r e l u c t a n c e  t o  legis late  on 

d ivorce1= as r e a d i l y  as o t h e r  B r i t i s h  t e r r i t o r i e s  o r  former  

c o l o n i e s  (a  fo remos t  example, t h e  Uni ted  s t a t e s z 6 )  i n  t h e  

n i n e t e e n t h  c e n t u r y  arose from s e v e r a l  conflicting 

c m s i d e r a t i o n s .  I n i t i a l l y ,  t h e r e  were i n c o n s i s t e n c i e s  i n  t h e  

rnatcer of j u r i s d i c t i o n ,  i n  t h a t  t h e  a u t h o r i t y  t o  pass m a r r i a g e  

and  d i v o r c e  l e g i s l a t i o n  was v e s t e d  i n  t h e  federal P a r l i a m e n t  

(under  s e c t i o n  9 1  [ 2 6 ] ) ,  whereas the s o l e m n i s a t i o n  of m a r r i a g e  (' 

see note 
) and t h e  o p e r a t i o n  of t h e  d i v o r c e  courts1' t hemse lves  was 

to be a provincial responsibility according t o  the BNA A c t  

( s e c t i o n  92 [12]. ) A s  w e l l ,  the p r o v i n c e s  had, apparently under  

s e c t i o n  92 [ I 3 1  o f  t h e  BNA A c t ,  control over such m a t t e r s  as 

Section 92 [I21 was a inie oddity of che BNA Act for the solemnisacion of 
narriage had different pzesczibed formal i t ies  for whac was considered a valid marriage 
mcez each province- i n  Quebec, where annulment and judic ia l  separaiion was far more 
cmu~on i n  t h i s  period under i nves t iga t ion ,  the  pre-existing Canon Lzw was extremely 
5etaileC =d inflexible as to provisions upon entering in to  married u i o n .  As a 
r e s u i t ,  there was a greater potential ,  for  the ro le  of annulment as a neans of ridding 
one's self from a cheerless marriage- The North-West Ter r i to r i e s  nade it very easy 
for  persons to ge t  married, prescr ib ing  few r e s t r i c t i o n s  of formali t ies,  and thus 
i w r i n g  the role of annulment. As a result, this study w i l l  nat include a discussion 
of =his p a r t i c u l a r  element as a means of dissolving the marital bond, 



child custody, maintenance, alimony in non-divorce 

separations, as well as virtually total control over the 

question of matrimonial property. In the first few decades 

after Confederation, the Dominion Parliament was generally 

dormant on the topic of divorce despite several bills (almost 

all presented by private members) being introduced into the 

House of Commons.1g The provinces, on the other hand, only went 

so far on the subject as to pass their own individual marriage 

acts. Plus, section 129 in the BNA Act, in an effort to provide 

legal continuity throughout the new country, insisted that in 

the various fields of the Dominion Parliament's jurisdiction, 

provincial law would remain until superseded. That allowed for 

the divorce  courts of Nova Scotia and New Brunswick to continue 

to function unhindered, But no other province from this point 

could amend or abolish on its own any divorce statute- 

There was also an apprehension by Parliament to allow the 

provinces t o  act. The Dominion Parliament believed that 

Legislation across Canada would not be uniform if divorce laws 

were passed piecemeal, on a province-by-province basis according 

t o  the wishes and terms set down by each one. As an example, 

divorce provisions differed between New Brunswick and Nova 

Scotia when thay entered C~nfederation.~' More to the point, 

perhaps, t he re  was the example of the United States, where 



divorce laws ranged from the non-existent to the very 

liberal. Canada had no wish to emulate the American pattern, 

especially with the risk of a quandary regarding the recognition 

of divorce decrees among the various provinces. They were given 

a taste of these problems when they had t o  deal with Canadians 

who, for lack of divorce at home, had their marriages dissolved 

in the United States and then wished to remarry in Canada.'l 

Finally, according to Roderick Phillips, 

There was one particular obstacle to the enactment of 
uniform divorce provisions across Canada: the province of 
Quebec, with its predominantly French Catholic population, 22 

more resistant to secularising legislation such as divorce 
than other parts of Canada. 2 3 

Notwithstanding that heady argument, there were, most 

likely, more pressing concerns of the Dominion Parliament, ones 

which transcend this initial, yet important, concept reviewed by 

Phillips. For one, Confederation had not fully satisfied any of 

che participants, and, consequently, there continued co be a 

"power struggle" between the provinces and Ottawa. Divorce was 

but one area of fractious argument. Ottawa had to prove her 

predominance, in some cases to the detriment of progress. 

Moreover, according to some feminist historians, there was a 

belief that any grand pronouncements concerning divorce would 

encourage the masses to flee their marriages, encouraging 

problems of child custody, alimony, and multiple marriages. 2"n 



a puritanical period such as this, where the niceties of 

Canadian society had to be maintained, such liberalism was 

unheard of. Lastly, the problems of 1867, while in some cases 

seemingly over~helrning,~~ were obviously not what plagued the 

cause of divorce, Federal legislation would not surface until 

1968, a full century later, indicating that the Dominion 

continued to be disquieted about the topic of divorce long after 

"resolving"26 the dilemmas brought about by the BNA Act. 

According to Annalee Golz, for almost sixty years, 1870- 

... the natural rights of man and woman (which beforehand 
were equal,) [upon] entering the married state, the woman 
surrenders most of them; in the possession of civil rights 
before, they merge in her husband: in the eye of the law 
she may be said to cease to exist. Equal before marriage, 
she becomes legally an inferior. The man surrenders no 
legal rights-the woman loses  nearly all. 2 7 

In addition to those limits imposed on women in the early 

decades of the twentieth century, Canadian jurists emphasised 

continually that wives should be more submissive and 

subservient, and defended the tights of husbands to correct 

their wives physically. Although more liberal judges were 

prepared to admit that the law should intervene when violence 

was excreme, they argued that a wife had to tolerate "the 

necessity of bearing some indignities, and even some violence, 

before [the Court would] sanction her leaving her husband's 



roof. "'' For the most part, however, Canadian judges were 
reluctant to face the need to intervene in what they saw as 

private matters, despite the physical and emotional consequences 

to the wife that this policy might entail. Couple that belief 

with the Marian ideologytg pervasive throughout Victorian Canada 

at that time, and in general, 

the law and its enforcement seemed to be saying that men 
needed some freedom; women should be content with their lot 
in the home, no matter what their circumstances. For them, 
no transgressions were permitted.30 

Perhaps the best example of these arcane beliefs are 

presented in this passage written by a commentator in the Upper 

Canada Law Journal: 

Where a husband wrongfully turns away his wife ...[ or] 
personally ill-treat [ s ]  h i s  wife, and [is] guilty of 
cruelty cowards her, so that from reasonable apprehension 
of further personal violence, she is obliged LO quit his 
roof, he is responsible for necessaries. ... Where a 
wife is guilty of adultery, and either elopes from her 
k z s b a ~ d  3 r  is expel led from his roof on t h a t  account, or 
even when, being compelled by his cruelty to leave him, she 
is afterwards guilty of this offence ... he is not liable 
even for t h e  bare necessities of life supplied to her after 
her adultery and during their separation. 3 1 

Given the moral climate, one rich w i t h  religious 

sentimentalities, adultery was indeed the most deviant behaviour 

che "model" Canadian woman could have been charged with. The 

sxtramarical activities of husbands, although generally frowned 

upon, had a tendency to be overlooked by sociery as a whole. 

Wives, however, were n e i t h e r  to leave the confines of the 



12 
domicile, nor engage in any behaviour that could be viewed as 

a dalliance outside the marital relationship. The patriarchal 

framework of Edwardian society demanded that a woman maintain 

her place, especially within the constraints of the traditional 

ideal of the family unit. Women were neither welcome in the 

workplace, nor in the election box. Furthermore, the place that 

warranted her utmost attention-the home-was not to be spoiled by 

the free spirits of a woman who may no longer desire the fancies 

of her husband. In conclusion, the violation of a woman's 

defined role merited the husband putting her asunder without 

need f o r  further cause, i n  direct contrast to the outcome had  

t h e  opposite been true. In the end, early twentiech century 

Canadian women were expected to meet the ideal of feminine 

behaviour, particularly as it related to the roles of w i f e  and 

mother.  



Chapter 11-Similar yet  D i f f e r e n t :  Divorce in the North- 

W e s t  Territories and Alberta, 1867-1918 

Despi te  t h a t  gloomy foreshadowing, upon her  d e s i g n a t i o n  as 

a prov ince  i n  1905,  divorce i n  Alberta would indeed prove 

l e g a l l y  more readily ob ta inab l e  t han  i n  the c e n t r a l  and e a s t e r n  

p rov inces ,  with t h e  excep t ion  of  Nova S c o t i a  and N e w  Brunswick 

who had  l e g i s l a t e d  on d ivorce  be fo re  j o i n i n g  Confedera t ion.  The 

reason  f o r  t h i s  d i s p a r i t y  between the Canadian provinces  was due 

t o  t h e  d i f f e r i n g  reception dates of  Engl i sh  l a w  i n t o  the various 

r eg ions  i n  Canada. T h e  Northwest T e r r i t o r i e s ,  of which Alberta, 

Saskatchewan and g r e a t e r  Manitoba would l a t e r  evolve, i n h e r i t e d  

Engl i sh  l a w  on July 1 5 ,  1870. Therefore ,  any laws a p p l i c a b l e  i n  

England a t  t h i s  t i m e  were a l s o  in f o r c e  i n  t h e  western 

t e r r i t o r i e s  t h e r e a f t e r .  The e a s t e r n  and central prov inces  had 

I n k e r F t e d  xuc,k, earlier Snqlish :ar French) Law. Thzzefor?, xhen 

England i n t roduced  d ivo rce  through t h e  British Parl iment ' s  

Divorce and Matrimonial Causes Act of  1857, it had no 

discernible effect on l e g i s l a t i o n  i n  t h o s e  provinces .  A l b e r t a ,  

however, like the other p r a i r i e  provinces ,  had her  d ivo rce  Law 

from the i m p e r i a l  pe r iod .  

Despite t h i s  j u d i c i a l  advantage,  the Divorce and 

Matrimonial Causes A c t  o f  f 857 would prove, l i k e  in various 

other i n s t a n c e s  i n  a p a t r i a r c h a l - d r i v e n  l e g a l  system, 



14 
disadvantageous for a great number of Albertans-primarily 

women, Section 28 provided for a reasonable chance of a divorce 

on the petition of the husband if his wife had committed 

adultery at some time during the marriagd2 For the w i f e ,  

however, to obtain dissolution of the marriage, it was necessary 

to prove that ... 

her husband had been guilty of incestuous adultery, or 
bigamy with rape, or of sodomy, or bestiality, or of 
adultery coupled with such cruelty as without adultery 
would have entitled her to a divorce a mensa et thoro, or 
of adultery coupled with desertion without reasonable 
excuse for two years or upward.13 

Terry Chapman provided stunning evidence of the futility ever  

present in this statute for females. 

On February 14, 1916, a Member of Parliament told the House 
of an encounter he had recently experienced with a young 
woman in her mid-twenties who had come to him seeking help. 
The woman knew that Ottawa had the power to grant divorces 
and she told him that she needed and wanted one. He then 
asked her why. She responded with the following statement: 
"My husband kicked and pounded me so hard I had to leave 
him three times." Although Northup (the Member of 
Parliament) appeared sympathetic, he told the woman "that 
it is very improper conduct and I am satisfied that I can 
obtain relief for you from injury of that kind, but it will 
not be by divorce, because these are not grounds on which 
divorces are granted in Canada."34 

Lastly, women who attempted to sue for divorce after 

repeated beatings were chastised for failing to leave after the 

first beating-they were held to have condoned their husbands' 

actions." Alternatively, wives who did leave after only one or 



two beatings were chastised for being insufficiently p a t i e n t  

with their husbands.36 Either way, this i s s u e  was a divisive 

double-edged sword for women, proving there was virtually no way 

for the "gentler" sex to prevail. 

Apart from the British Act, the federal government could 

pass special statutes of divorce i n  individual cases to those 

who applied from the provinces of Ontario, Manitoba and the 

Northwest Territories. However, between 1867 and 1900, only 

sixty-nine divorces were granted. In the 1901 census reported 

in the Canada Year Book of 1905, there were nineteen persons 

considered divorced out of a total population of 158,940 in the 

37 Northwest Territories. Additionally, as far as can be 

ascertained from the l i m i t e d  historical data available to the 

historian, it appears that only four divorces were g r a n t e d  in 

the Territories [Alberta and Saskatchewan1 in the 1900-1905 

period. Since there would only be only sixteen reported 

decisions on divorce from 1905-1919 in Alberta, it seems a 

reasonable hypothesis that until significant legal reform 

occurred in Alberta,  there was little opportunity for divorce 

from Confederation to the granting of provincial status to 

Alberta in 1905. 

Overall, Albertans would continue to demand alterations in 

divorce law that would pe-mit the shedding of an unhappy union. 



H o w e v e r ,  it would n o t  be until the years of 1918-1919 that 

disillusioned, married Albertans w o u l d  be able t o  see t h e i r  

calls for  change addressed; n o t  by Parliament, who had fai led 

them thus far,  but by a c o u r t  of law in their own province.  



Chapter III-Divorce Amongst the Populace-Canadian Farmers and 

their Letters to the Department of Justice, 19054920 

For both women and men, marriage was an institution that 

fundamentally established their relative power and status. 

A married man had a continuing legal obligation to support 
his w i f e ,  and she had a continuing claim on his assets and 
esta te .  Divorce was a vital means of defining and settling 
these claims and obligations and allowing men to acquire 
unrestricted control over their property. In short, because 
property considerations were at the heart of the law of 
marriage and divorce, a fundamental issue of social class 
[and gender] was i n h e r e n t  in divorce. Divorce served the 
material interests of those who had material interests to 
protect [men] ; the more assets a man had, t he  more 
potentially important was divorce. 38 

In che case of the Canadian farmer, and most especially the 

prairie settler, this question of financial security in marriage 

was one  that troubled them significantly when divorce became the 

only resolution for an unhappy union. 

It is not an overestimation to maintain that a successful 

homestead demanded the efforts of a determined [married] couple. 

The men had certain responsibilities in the maintenance of t h e  

farm, land, crops and livestock. Women were expected to 

participate in the activities of cleaning the household, 

planting gardens, tending various smaller feed on the farm, and, 

of course, the procreation and development of a large family. 

When such a situation became tumultuous-when women deserted the 
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farms because of dissatisfaction or loneliness, and when men 

realised the value of this lost support to the homestead- 

farmers, in particular, the Department of Justice was besieged 

with petitions of how to remedy the predicament. It was obvious 

to most of these farmers that another shareholder in the future 

of his homestead (another wife) would be necessary to maintain 

the responsibilities of the domestic sphere if his success was 

to be achieved and maintained economicalfy, socially, and as a 

f a t h e r  to  his of f ~ p r i n ~ . ~ ~  A prime example of t h i s  attitude is 

prevalent in t h e  letter of one Arthur Murrell of Pense, 

Saskatchewan. 

Murrell wrote  o f  his wife's desertion in h i s  letter to the 

Department, dated December 20, 1907. The Murrells were married 

in England in 1890. They immigrated to Canada in the spring of 

1907, and by October of 1907 M r s .  Murrel l  fled the marriage with 

another man, Jack Hay. She did write her husband on October 29, 

1907, asking to be taken back. He replied in t h e  affirmative, 

but with the condition that she r e t u r n  to  Regina "forthwith." 

Her  response came on November 8, 1907. In that letter s h e  

explained the need to dispose of the household items that t h e  

illicit couple had obtained, and added that it would take some 

time to arrange travel arrangements from Fort William, 

Ssskatchewan, where she was Living. Mr. Murrell explained that 
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it was at this point that he would have nothing further to do 

with his wife, He d e s i r e d  informat ion on how t o  obtain a 

divorce, and also wished to know how to recover the silver (a  

wedding present from h i s  relations) that h i s  wife had in her 

possession. He even suggested that the illicit pair be arrested 

if the silver was not returned. The Department, in a singularly 

unique response, went to great lengths to explain the divorce 

legislation as it existed in this country to the British 

expatriate, In the end, however, much the same advice was given 

to him as his fellow homesteaders-that he should contact a 

solicitor for the necessary information, The one issue that the 

officer from the Department, A. B. Aylesworth, did comment on 

was the question of propercy rights concerning the silver. it 

xas his opinion that the property was vested in both, and to 

proceed with a criminal action would be fruitless. 

In a letter originally addressed to the Minister of the 

Department of Agriculture on March 22, 1913, Robert Smith of 

Manor, Saskatchewan, complained of his wife's desertion in 

August 1907. After eleven years of marriage, Mrs. Smith left 

him for Walter Reid, stripping the house of all its contents 

save her husband's desk. She moved from Oxbow with this man, 

travelled co South Dakota," received a divorce, and then re- 

married. Mr. Robert Smith was very discouraged of the events 



that had passed and desired to know how to receive an 

annulment: 

I can not find any trace of her or her whereabouts and as 
this is a  strain on my mind[,] if thair [sic] are [sic] any 
chance of nulling the marriage[,] as I can not find any 
trace of h e r [ - ] i t  is t h i s  d i sgrace  I wish to clear my self 
[sic] of by her action and I can not feel comfortable in 
the eyes of the p u b l i c  and can not get a divorce as she has 
cornmited [sic] her self [sic] with a[n]other man if the 
statement is t r u e  as I can n o t  prove i f  t h e  letter had any 
truth in it? 

His pr imary  worry was not over h i s  deserted wife ,  but his 

r e p u t a t i o n  i n  the community in which he lived. There is  no 

comment about re-marriage nor of any children produced of the 

marriage. Therefore, it is quite remarkable that societal mores 

so affected this gentleman as to write the government to remedy 

this scandalous situation. The government, as typical of t h e  

pe r iod ,  gave Robert Smith the standard response, advising him to 

contact a sclicitor. 

Robert Carrington of Vonda, Saskatchewan, wrote to the 

Department of Justice on September 1, 1913, detailing, like many 

of his fellow farmersf letters, his wife's desertion and 

adultery with another man. The Carringtons were married in 

August 1901 in London, England. They moved to Carman, Manitoba, 

in September of that yea r  and l ived,  according to Mr. 

Carrington, "quite happily" until 1907. In 1907, M r s .  

Carrington left for parts unknown with a railway man who had 
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been boarding in their house. T h e  Oddfellows of Carman, and 

the Brotherhood of Railway Trainmen, all looked in vain for the 

pair. Despite the presence of two daughters from the marriage, 

Mrs. Carrington never did return and the girls were sent to 

England for their education and f u r t h e r  care. After 1910,  Mr. 

Carrington travelled to Saskatchewan when he complained of his 

situation in the following: 

I am a respectable hard[-]working man, baker by trade + the 
way things are with me at present are not very bright or 
encouraging, especially as 1 have not got t h e  comfort of my 
dear ones + what makes matters worse, I am not deserving 
this misfortune as no man could treat a wife better than I 
did mine t my many friends in Carman will bear this out + 
no doubt you will understand my position, especially if you 
have children o f  your own,,,. 42  

After t h i s  emotional expression, Mr. Carrington goes to 

great  lengths to explain his attempts at reconciling his desire 

for a divorce with his visits to various solicitors to begin the 

Legal  p r o c e ~ t i i n g s .  Xis biggest grievance was over ihe cost, 

which, he was t o l d ,  would be from $1200 to $1500 to complete the 

a c t i o n .  At this point, he hoped that the Minister of the 

Department, C -  H. Doherty, would see to redressing his situation 

without incurring the costs of the divorce- In reply, the 

Department replied that there was a solicitor in Ottawa who 

could  see to the matter, but that t h e  M i n i s t e r  could  do l i t t l e  

on flis beha l f  - '' 
In a letter that is unusual merely because it is of some 



length (no t  a trait of  most of t h e  let ters o f  t h e  f a r m e r s ) ,  

M r .  B .  Switzer o f  Cour t ,  Saskatchewan, d e t a i l e d  his appea l  f o r  

a s s i s t a n c e  from the Department. Three years before  t h e  w r i t i n g  

of t h i s  l e t t e r ,  Swi t ze r  moved t o  t h e  province  i n s i s t i n g  t h a t  he  

was unable  t o  make a comfor table  l i v i n g  i n  h i s  p rev ious  domic i le  

i n  N e w  York. A f t e r  va r ious  occupa t ions ,  h e  took up a homestead 

and s e n t  for his wife .  She refused t o  move, and accord ing  t o  

Swi tze r ,  proceeded t o  l e a d  a n  'immoral" ex i s t ence .  H e  s e n t  f o r  

f o u r  of h i s  s i x  c h i l d r e n  t o  move t o  Canada, a n d  wi th  t h e  

maintenance provided his wife ,  

... i t  takes a l a r g e  expense t o  keep t h e  children a t  d i f f e r e n t  
boarding houses etc. [and a t ]  t h e  same t i m e  t o  ma in t a in  my- 
s e l f ,  [ s i c ]  a life o f  a b a t c h l e r .  [ s i c l a 4  

Swi tze r  now wished t o  re-marry and se t t le  down w i t h  h i s  c h i l d r e n  

on t h e  farm. However, h e  was worr ied  t h a t  h i s  wife  would lay a 

charge of bigamy i f  he  proceeded t o  do as he  and h i s  i n t ended  

spouse wished. H i s  only r ecou r se  was t o  f i n d  out t h e  s t e p s  t h a t  

he would have t o  take t o  o b t a i n  a d ivo rce  from t h i s  "immoral 

woman," bu t  it would have t o  be 'at t h e  l e a s t  t x p e n s e [ , ]  as a l l  

i h e  money [he] had [his] farm w a s  e a t i n g  up ."" H e  also i nc luded  

in a p o s t s c r i p t ,  

On account t h a t  I have not any money is t h e  reason I cannot  
go co the U.S.A. t o  app ly  f o r  a  d ivo rce  i n  the prope r  
manner - 4 6 

As was practice,  despite Switzer's appeal f o r  sympathy, the 



Department sent him their formulaic response. 4 7  

A Moose Jaw, Saskatchewan man (F.  J. Ledger) had been 

married f o r  q u i t e  some t i m e  despite t h e  fact t h a t  his wife 

dese r t ed  him a f t e r  only two months of marriage t o  be w i t h  

another  man i n  Rochester, N e w  York. H e  chased h e r  and b r o u g h t  

her back t o  Canada, where, she ran  away once again.  Now, n ine  

years l a t e r ,  he wanted t o  be f i n a l l y  rid of h e r  so  he may re- 

marry and asked t h e  Minister of J u s t i c e  f o r  a s s i s t a n c e  i n  doing 

so. N o t  surprisingly, he was o f f e r e d  t h e  s t a n d a r d  response from 

the  governmental office i n  h i s  l e t t e r  o f  May 25, 1916.'~ 

Nr. H -  R.  Forbes, of McDonald Hills, Saskatchewan, repea ted  

an  o f t - t o l d  t a l e  of m a r i t a l  d i sco rd  amongst t h e  p r a i r i e  farming 

community. H i s  wife left him e i g h t  years ago; it was h i s  d e s i r e  

t o  marry again.  H e  d e t a i l s  h i s  lifestyle i n  t h i s  op in iona ted  

excerp t  : 

I a m  of t h e  o p i n i o n  that t h e  Divorce Laws of Canada are  
only f o r  t h e  wealthy, and t h a t  some court should be 
c o n s t i t u t e d  i n  p l a c e  of t h e  present  costly procedure. Take 
f o r  in s t ance  my case,  for eight years I have Lived a lone ,  
done my own cooking, washing, etc., except a t  t h re sh ing  
t i m e ,  I would get a woman i n  f o r  cooking, and a l l  because I 
could not a f f o r d  t o  pay $1,500.  4 9 

A s  expected, Forbes received much the same response a s  h i s  

fe l low farmer petitioners. 

Mr- R -  b o x  o f  Edson, Alberta ,  addressed himself t o  t he  

Min i s t e r  of Justice w h e r e  he explained h i s  wife's i n f i d e l i t y  and 



their i r r e c o n c i l a b l e  d i f f e r e n c e s ,  H e  desired a divorce ,  

q u e r i e s  on why they a r e  so  expensive (given h i s  s t a t u s  a s  a 

working man [CPR]) and a l s o  made some comments on t h e  perce ived  

abuses of the law i n  t h e  United S t a t e s .  H e  felt t h a t  the 

out rage  toward t h e  laxity i n  d ivorce  requirements i n  t h e  United 

S t a t e s  was t o t a l l y  unfounded, and were there not  the expense and 

t r a v e l  r equ i r ed  he too would t r a v e l  south t o  end his unhappy 

marriage.  

A l e t te r  from Dennis Cagle of Battle Bend, Alber ta ,  

i l l u s t r a t e d  a not  uncommon s t o r y  of t h e  problems of d e s e r t i o n  

between married persons  on t h e  p r a i r i e s .  Cagle and h i s  wife  

were marr ied  on June 17 ,  1907,  i n  t h e  s t a t e  of Michigan, Lured 

t o  t h e  province of Alberta by t h e  promise of good wages, he 

wrote: 

when we arived [sic] a t  Edmonton I could  scarcely find 
ernpioymenc, at Last I had ico work f o r  $25.90 p e r  mo.-now I 
had t o  support a w i f e  out of this. 5 1  

Cagle then  i l l u s t r a t e d  h i s  wife's discouragement w i t h  l i f e  on 

the farm (where h e  had procured h i s  employment), he r  quick 

d e p a r t u r e  t o  the c i t y  a f t e r  t w o  w e e k s  of marriage, and h e r  

activities as a "bad g i r l "  i n  the " red l i g h t  district, "52 While 

she was on ly  t w e n t y  miles away from her husband, she did  n o t  

wish t o  visit him, but did  w r i t e  him once a w e e k ,  After a few 

monchs i n  Edmonton, Cagle s t a t e s  t h a t  s h e  departed t o  Fernie,  
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British Columbia, but still maintained communications with 

him until, as he wrote, 'the Fernie fire i n  September of 1908. "53 

He continued to write, but had all of his letters returned 

unopened-"my people have given her up for dead long ago." 

It seems quite unnatural of her to have stoped [sic] 
writing so soon with out a quarl [sic] at all as I was 
a l lways  [sic] sending her money when she wanted any [ s i c ]  
which was quit [ s i c ]  often as she would spend it freely. I 
have had all the police hunt for her(,] they failed to find 
her .  I had the church look for her[,] they f a i l ed .  [Tlhen 
I wrote to her sister[,] who has since died[,] but she had 
no t  heard from her for a long time, 54 

Nine years passed since these attempts at her recovery, and 

now Cagle wished to re-marry. While he believed she was dead, 

he sought a l e g a l  separation so that he may take another wife. 

The Department of jus t ice  advised him, i n  a b r ie f  and methodic 

statement, that they cannot advise him on this mat te r  and c h a t  

he  should contact a solicitor. However, the Department d i d  

include rhe rejoinder, t h a t  i f  his wife is  indeed dead he need 

not seek the permission to re-marry; but if she is alive, he 

should not, in any way, consider re-marriage. It is worthy to 

note t h a t  the Department did not make reference to the oft-used 

iegal, presumption of death after seven years of desertion. The 

inference may be made that the Edwardian sancticy of marriage 

and family made such assertions from t h i s  governmental 

department impossible given its weighty moral implications. 

Mr. J. W. Raine of Perdue, Saskatchewan, requested a copy 



of t h e  statutes concerning man and w i f e  i n  his l e t t e r .  I n  a 

no te  f i l l e d  with d i s j o i n t e d  hyperbole, h e  wrote: 

I had a miserable  l i f e  wi th  her  being o f  a farming n a t u r e  
wi th  a desire t o  rise by t h e  sweat of my brow; w r i t t e n  many 
a t i m e  to h e r [ , ]  never answered them f o r  between seven and 
e i g h t  years; l a s t  one re turned .  Am I free t o  take t o  
another  a s  soon a s  I see one[?]  I am over fifty years  of 
age and have batched for yea r s [ . ]  I do want a s s i s t a n c e  now 
[ t h a t  I ]  have prospered 

M r .  Raine was issued t h e  formulaic  response from t h e  Department 

urging h im t o  c o n s u l t  an  a t t o rney .  5 6 

M r .  Anarnie Malarchuk of  Wahstao, Alberta, wrote t o  t h e  

Minis te r  t h a t  h i s  w i f e  "became" insane more t h a n  three years 

ago, and t h a t  there was little hope of h e r  recovery. There is an 

obvious no te  o f  strain pervading this b r i e f  and a r t i c u l a t e  

l e t t e r  t o  che Department. H e  wrote: 

I am a f a rmer ;  I have t h r e e  ch i ld ren - the  eldest is n ine  
years o f  age; it is  hard, very hard t o  keep husbandry and 
t o  take care o f  the c h i l d r e n  without t h e  he lp  of a woman. 
1 put a s i m ~ l e  q u e s t i o n :  'Can I marry?"57 

N a h r c h u k  ends h i s  no t e  w i t h  an apology t o  the Minis te r  for 

t r o u b l i n g  h i m  with t h e  mat te r ,  concluding t h a t ,  "I a m  a poor man 

and can not  s p e n d  money on t h e   lawyer^."^' I n  a very b r i e f  

response,  t he  A s s i s t a n t  Deputy Minis te r ,  W. Stuart Edwards, 

s t a t e d  t h a t  he d id  not h o w  of any provision of the law t h a t  

~ o u l d  a l l o w  h i m  t o  re-marry because of h i s  wife's insanity, 59 

These letters a i l  have t h e i r  similarities. " ~armers 

expressed concern over w i f e  de se r t i on ,  adultery, maintenance 
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requ i rements ,  and t h e  awesome r e s p o n s i b i l i t y  o f  t h e  upkeep of 

a f ami ly  and homestead with  no female p a r t n e r .  I n  some, t h e r e  

is  a b r ead th  of emotion, desires t o  r ega in  what was lost, t o  

pursue that wife  who cou ld  no t  s t a n d  the harshness  of p r a i r i e  

s e t t l e m e n t  and remain marr ied .  I n  most, farmers  r e a l i s e d  the 

f u t i l i t y  of t h e i r  unhappy unions  and wished f o r  an a f f o r d a b l e  

d i v o r c e  t o  c o r r e c t  t h e i r  c o n d i t i o n .  B e  it a r e s o l u t i o n  on t h e  

cus tody  of  t h e  c h i l d r e n ,  a desire t o  re-marry f o r  love  o r  sheer 

necessity, o r  t h e  d e f i n i t i o n  o f  p rope r ty  r i g h t s  and maintenance 

payments, f a rmers  sought  a l e g a l  panacea t o  t h e i r  mar r iage  woes. 

Although t h e  Department of J u s t i c e  was l a r g e l y  i n e f f e c t u a l  

i n  r e s o l v i n g  such  desires t o  d ivo rce ,  t h e r e  was, i n  a11 

a c t u a l i t y ,  little t h e  M i n i s t e r  cou ld  do given t h e  l e g i s l a t i o n ,  

Moreover, i t  i s  impor tan t  t o  r ecogn i se  t h a t  even a few decades  

ago,  i n  t h e  latter years  of t h e  n ine t een th  cen tury ,  Canadians, 

especially i n  remote  l o c a l e s  l i k e  t h e  p r a i r i e  s e t t l e m e n t s ,  

s impiy marr ied ,  and re-married as t h e y  chose. Informal 

s e p a r a t i o n s ,  bigamous relationships, o r  simply remaining i n  

unhappy marriages was no t  uncommon be fo re  t h e  First World War. 61 

Therefore ,  t h e  inunda t ion  of p e t i t i o n s  t o  t h e  government on t h e  

issue of  d ivo rce  was a nove l  and pertinent breakthrough a t  t h i s  

p o i n t  i n  Canadian legal h i s t o r y ,  Unhappily w e d  Canadians now 

sought  r e c o u r s e  t h r o u g h  l e g i t i m a t e  means and slowly,  th rough  



this thirty-year period, they would demand a statutory 

mechanism to be rid of an estranged spouse. 
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Chapte~ IV-Divorce Amongst the Populace: Canadian Soldiers 

and their L e t t e r s  to the Depa~tment o f  Justice/Department of 

Militia and Defence, 1915-1925 

As foretold by the attempts in changing divorce legislation, 

and letters of the farmers to the Department of Justice, the 

early twentieth century revealed some significant changes in 

Canadian divorce behaviour. Most striking, according to James 

G .  Snell, is the pivotal importance of the First World War. 

During World War I, 

The demographics of divorce began to change and the number 
of divorces--though still quite low throughout the period- 
began to rise around 1917, and continued to rise through the 
next two decades. It was in the later stages of the war 
chat important challenges and changes to the existing legal 
regime were initiatedaS2 

The First World War had revealed problems thac were all too 

common for a large portion of the Canadian population. By the 

time it the armistice was signed in November 1918, the nation 

had undergone innumerable and weighty transformations in its 

ethnic, economic, and class relations- 

... while international peace returned relatively swiftly, 
domestic peace did not. The conflicts evident during the 
war continued, and were particularly apparent in class 
animosity and distrust, Soldiers came home from overseas 
slowly because the government wanted to avoid rapid 
demobilisation in an atmosphere of economic and social 
uncertainty. Labour unrest increased, culminating in the 
Winnipeg General Strike of May 1919. A new era in politics 



seemed imminent with the electoral success of the United 
Farmers in Ontario in 1919, which (along with other signs) 
suggested the disintegration of the old-line parties and a 
realignment of political forces in Canada. 63 

In addition, personal tensions amongst married couples that 

accompanied physical separation and economic distress during the 

war were both obvious and c~mmonplace.~~ Many wives and children 

were left in serious trouble; soldiers had deserted, committed 

adultery, or entered bigamous marriages, and the reverse was 

likewise true of the wives they left behind while they fought 

for their Dominion. 

According to Roderick Phillips, there were four main 

factors t ha t  appeared t o  be the main reasons for the weakening 

of marriages during World War I. First, many marriages were 

contracted during the war after the couple had known each other 

for only a short time, certainly for a shorter time than the 

couple would normally (in peacetime) have waited before 

marrying. 55 Despite the obvious conclusion that many of these 

new war brides could just as easily become war widows, many 

young adults quickly entered marriages in the period before the 

young soldiers left for Europe. Phillips concludes that "the 

link between increased war marriages and the post-war divorce 

r a t e  is a n  assumption that many men and women married ill 

advisedly and that their inherently fragile unions could not 

withstand the  hardships of separation imposed by the war. rr 66 



Phillips writes that the second contributing factor to 

the increasing numbers of crippled marriages in the post-war 

period is t h a t  the enforced separation of husband and wives 

during the war weakened not only recent marriages, but also 

those of comparatively long standing.67 The couples no longer 

were able to grow together, or to face the challenges of married 

life as a united pair, but rather to face the challenges of this 

curbulen t  age as separated individuals. Women were expected to 

tend the home [and farm], and many, in addition to this 

challenging role, entered the workforce to adjust for their 

husbands' smaller income during the war. It is quite possible 

from these circumstances that many women gained a entirely new 

sense of independence--one that may have altered their opinions 

of their soon-to-be-returned husbands. 

The husbands who left for the arena of military conflict 

also had a dramatic and differing experience than that of their 

wives w h o  stayed home in an unscathed Canada, Europe, and  i n  

p a r t i c u l a r  France, where many Canadians fought in incidents such 

as ihe Ypres battle and the capture of Vimy Ridge, was ravaged 

by destructive new forms of artillery as well as vicious gas and 

chemical onslaughts. Mosc memorable were the squalid conditions 

associated with trench warfare, V e r m i n ,  gangrene and influenza 

r a n  rampant in t h e  system of tunnels that criss-crossed France, 
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These elements, common to all who would survive "the war to 

end all wars," were entirely foreign to even the seasoned 

commissioned soldier. The traumas of World War I, documented in 

an excellent social history by Desmond Morton entitled When Your 

Number's Up, were simply unfathomable to those who had not 

shared those same memories of these war years. When the 

returned soldiers came home, 

... 1919 was the year of disillusionment. For tens of 
thousands the Armistice had resorted a prize that they 
might otherwise have lost-their lives. Now, as with all 
prizes, the problem arose of how to use it. Men came home 
with wounds to minds and bodies, and some with drug and 
alcohol addictions, to say nothing of the minor vices of 
swearing, gambling and athlete's foot. They found broken 
marriages, children who had forgotten them, and families 
who had already heard more than enough about the warm6' 

The war and its aftermath left many couples with very little in 

common. Perhaps for some their only refuge was in obtaining an 

official decree indicating what they already knew-that each 

inaividual had grown apart and their marriage was over.69 

4 third factor was the increased prevalence of wartime 

adultery. Quite simply, physical detachment (especially given 

the st resses  of war on both men and women as well as the 

fragility of many new unions), gave separated couples the 

opportunities and perhaps the motivation-loneliness and the 

deprivarion of sexual activity-to seek out extramarital 

rela~ionships.'~ In particular, soldiers on active duty were 
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known to be promiscuous in various ways-there were many 

casual sexual contacts between troops and local women, as well 

as prostitutes. Evidence of married soldiers' infidelities was 

manifest in the sensational wartime increase of the infection 

(amongst all the troops) which brought much controversy and 

little sympathy, venereal disease (VD). By the end of the war, 

the Canadian Expeditionary Force had accumulated 66,346 cases 

(compared with 45,460 cases of influenza). 7 1 

Nearly one in nine Canadians overseas was infected, a rate 
t h a t  even exceeded the Australian record. The epidemic 
began almost as soon as Canadians disembarked England, and 
continued until they went home. Idealists insisted that 
innocent young Canadians had been corrupted by England's 
army of industrious harlots; the more worldly wise argued 
that Canadian soldiers had brought their habits and some of 
their infection from home, 72 

The problem became such a concern for Canadian A m y  

Headquarters that medical officers were commissioned to do 

periodic inspection of their men's genitalia for indications 

that any soldier had been concealing symptoms of venereal 

disease? It is believed that high pay and long absence from 

their families that fuelled the epidemic amongst the dreary 

troops. While it is impossible to make any estimations from 

this information on whether married soldiers were more, less, or 

equally likely as their unmarried comrades to become sexually 

active, chere is no reason to believe that adultery was not 

frequent. Indications of venereal disease are the only 
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quantifiable evidence available t o  make any conc lus ions  on 

t h e  pervasiveness of adultery amongst the  marr ied  men who went 

t o  war. But a s  ques t i onab l e  as  it may be as  documentation, i t  

does  g i v e  rise t o  t h e  b e l i e f  t h a t  marr ied  men found i t  d i f f i c u l t  

t o  remain  f a i t h f u l  given h o r r i f y i n g  c o n d i t i o n s  and t h e  

availability of l o c a l  French and British women t o  a l l e v i a t e  

t h e i r  wor r ies  i f  but for on ly  a brief r e s p i t e .  

Married women had t h e  same l i k e l i h o o d  o f  remaining f a i t h f u l  

t o  t h e i r  f i g h t i n g  men. Although it is probable  that most were 

unswerving i n  t h e i r  devotion t o  t h e i r  vows whi le  t h e i r  husbands 

were away, many were no t .  In le t ters  t o  t h e  Min i s t e r  of 

J u s t i c e ,  t h e r e  are va r ious  examples o f  a  w i f e ' s  d e s e r t i o n ,  h e r  

subsequent  a d u l t e r y ,  and a r e s u l t a n t  pregnancy f o r  which h e r  

soldier -husband played no p a r t .  What is important  as f a r  as 

divorce i s  concerned, accord ing  t o  Roderick P h i l l i p s  i n  h i s  work 

Untying che .(not, is t h a t  a women's a d u l t e r y  was more e a s i l y  

d i scovered ,  d i scussed ,  and proved t han  t h a t  of  her husband who 

had been away i n  a f o r e i g n  l and .  

30th~ of course ,  risked betrayal by vene rea l  disease, b u t  
women also r i s k e d  pregnancy. Even wi thout  such 
misfor tunes ,  marr ied  women a t  home l i v e d  under t h e  
s u r v e i l l a n c e  o f  neighbours and community. Gossip about  
t h e i r  wives must s u r e l y  have reached t h e  e a r s  o f  
demobi l i sed  s o l d i e r s ,  and some neighbours a r e  known t o  have 
been t hough t fu l  enough t o  send men on a c t i v e  service 
letters d e t a i l i n g  t h e i r  wives '  s exua l  a c t i v i t i e s .  '4 1n 
c rude  terms, then,  a w i f e ' s  a d u l t e r y  a t  home w a s  far more 
likely t o  be r epo r t ed  than ,  l e t  us say, her  husband's v i s i t  
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to a brothel in France or Egypt. Apart from t h e  
relative anonymity war can provide, there must have also 
been a tacit and mutually b e n e f i c i a l  agreement t h a t  
soldiers kept q u i e t  about  t h e i r  comrades ' activities of 
this sort. 75 

The fourth factor to post-war divorce is one which r e q u i r e s  

even more elaboration. Although it is easy enough t o  see why 

stresses and conflicts might have entered marriage as a result 

of the war, and why many marriages might have broken down, it is 

quite another question why the spouses were apparently so ready 

to turn to divorce. There were, a f t e r  a l l ,  a l t e r n a t i v e s  such as 

living together unhappily, or  simply separating informally, and 

they were in rampant use throughout  the prairie provinces. We 

must, i n  short, distinguish between marital breakdown and 

divorce. It could well have been that the end of war and che 

onser. of peace produced a sentiment that one ought to shed or 

reject the past and look to the future. The question of one's 

marriage could well have been part and parcel of this sentiment. 

in it,s most fundamental terms, many men and women, having 

survived che trenches and the rigors and privations of the war 

ac home, might have had little desire to participate in a 

peacetime marriage that meant continued stress or outright 

c o n f l i c t .  L o o k e d  at from t h i s  point  of view, as part of a 

desire to start a new l i f e  after  the war, "divorce can be seen 

as a process of sloughing off the conflict-ridden past-as a s o r t  
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of a m a r i t a l  d e m ~ b i l i s a t i o n . " ~ ~  

I n  t h e  Canadian post-war reality, Harry Brooker, a ve t e r an  

l i v i n g  i n  St. Thomas, Ontar io ,  illuminated t h i s  same a t t i t u d e  t o  

t h e  Min i s t e r  of J u s t i c e  i n  a l e t te r  dated October 2,  1 9 1 9 .  

Have we fought in v a i n [ ? ]  W e  were i n  mud slime and blood 
fought  our  way through, shook hands with ourselves t o  t h i n k  
w e  g o [ t ]  through,  but  f o r  my p a r t  a f t e r  coming back and 
f i n d i n g  th ings  i n  such a cond i t i on  i t  took a l l  the morale 
and s p i r i t  o u t  of many of t h e  boys. W e  cannot seem t o  get 
j u s t i c e  a t  a l l .  I have been t o  t h e  Magis t ra te  and Crown 
Attorney bu t  they say  from a thousand t o  fifteen hundred 
d o l l a r s  is t h e  c o s t  of  a divorce ... [ H e  complained t h a t  it] ... 
was impossible t o  bear such c o s t s  on a s o l d i e r r  s pay, [and 
concluded:] 'Now sir do what you can f o r  u s .  T h e r e  i s  i n  
S t .  Thomas a score of cases  of un fa i th fu lnes s  a n d  i t  almost  
seems a s  though w e  are depr ived of t h e  l i b e r t y  and j u s t i c e  
w e  went t o  f i g h t  f o r  as w e  have n e i t h e r  the privilege of  a 
s i n g l e  o r  marr ied man as t h e  case now s tands .  Hoping I can 
get some s a t i s f a c t i o n  from you. 7 7 

Therefore ,  s o l d i e r s ,  perhaps as a r e s u l t  of t h e  traumas r e a l i s e d  

i n  c h i s  most devas t a t i ng  war, came t o  b e l i e v e  that t h e y  were 

owed a s a t i s f y i n g  relief from a f u t u r e  t roubled  by a c h e e r l e s s  

union. 

A b e t t e r  world was poss ib l e ,  and s o  too  were b e t t e r  
marriages;  and i n  t h e  opinion of  some no one had a g r e a t e r  
r i g h t  t o  b e t t e r  marr iages  t han  those whose domestic 
happiness had been i r r e t r i e v a b l y  damaged by m i l i t a r y  
s e r v i c e .  78 

A s  Desmond Morton concludes, 

For the f i r s t  t ime a group of  l a r g e l y  poor men approached 
t h e  Canadian government on t h e  b a s i s  of moral en t i t l emen t ,  
n o t  sympathy. ... Ex-soldiers remembered t h e  resentment a t  
the b a r r i e r s  o f  rank and t h e  unearned p r i v i l e g e s  of  t h e  
o f f i c e r  class, [dur ing their w a r  exper ience,  and t h u s  
be l i eved  t h a t  t h e  exc lus ion  o f  t h e i r  c l a s s  from d ivo rce  was 
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divorce concerning returned soldiers, (see indexed cases of 

non-prairie province requests for divorce as w e l l e 3 ) ,  1919 was 

entirely the year of deluge. There are more than 40 petitions 

to the Canadian government from throughout the Dominion 

inquiring to the particulars of divorce procedure. If these 

messages are only a portion of the population indicating their 

desire to re-marry in the form of communications with the 

Department of Justice and/or Militia and Defence, it was indeed 

a year of changing attitudes with  demobilisation sending many 

men home to unhappy unions. 

Trooper T. C. Buckpitt, Regimental Number 645696, of t h e  lst 

C.A.V.C. stationed in Le Harve, France, writes a lengthy letter 

detailing the "depraved" dalliances of his wife. In this 

message of January 29, 1919, he insists that he has not heard 

from h i s  wife since September of 1917. She had written him a 

l e t t e r  say ing  she w a s  going to the hospital for an operation 

and, due to the lack of response from his spouse, he assumed 

that she had died as  a result of the surgery. A f r iend of  hers 

confirmed t h i s  story, and J. S. Foran, Secretary of the C a t h o l i c  

A i d  S o c i e t y  o f  Vancouver, British Columbia, informed him that 

their baby girl had been placed in their charge. Giving her up 

for dead, Mr. Buckpitt instructed the Society to give custody to 

his father until his return. But, to his chagrined surprise, 



39 
his wife was not dead as feared. Rather, as he communicated, 

"she has been leading a very immoral l i f e  and had wilfully 

neglected my child. "" H e  now wished t o  obtain a severance f r o m  

his wife and was dutifully informed that the British Columbia 

courts could aid him in due process if he presented his case 

before that provincial bench? 

The Director of Records, Department of Militia and Defence 

received a communication from Alexander Johnston r e s i d i n g  in 

Kenogami, Quebec, in April of 1919. The fetter of the 1 7 ~ ~  of 

that month included a newspaper clipping from The Star that 

persuaded Johnston to write to the Minister and is presented 

here in full: 

FACILITATE DIVORCE FOR RETURNED MEN 
(Special to the S t a r  from our own Correspondent.) 
Ottawa, Feb. 4. -Returned soldiers whose women have proved 
faithless in their absence are to be facilitated in seeking 
that relief which the law allows them by way af divorce, 
Among the principal items of cost in divorce p r o c e e d i n g s  is 
a $200 fee which has to be p a i d  to the Clerk of the Senate, 
In the case of returned soldiers it is proposed to remit 
this along with certain other incidentals. There is 
promise of a number of such cases. 86 

Therefore, the "special provisions" mentioned by these men in 

letters to the government were not mere gossip of hopeful 

veterans. Rather, chere is at least evidence that it was widely 

reported co Canadians vis-a-vis their own newspapers. 

Ex-serviceman Johnston, Regimental Number 684004, sums up 

his marital situation for the Minister: "On my arrival in 
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accep ted .  H e  h u r r i e d  t h e  wedding f e a r i n g  he would l o s e  he r ,  

and t h e y  were marr ied  a t  the Wilcot farm by a Wesleyan pastor. 

Shortly after t h e  r u sh  t o  the a l t a r ,  he  was en l igh t ened  w i t h  t h e  

t r u e  and sordid p a s t  o f  his b lush ing  bride. The f i r s t  piece of  

i n fo rma t ion  he received was that it appeared that she  a l r e a d y  

had been a mother a t  t h e  age of seventeen.  The second, and more 

damning fragment of  t h e  story that he was about t o  uncover was 

t h a t  Helena was pregnant  aga in ,  and 'her own f a t h e r  [was] t h e  

sinner" i n  que~tion.~"rances Knox was probably  quite r e l i e v e d  

t o  l e a r n  that t h e  Saskatchewan c o u r t s  had j u r i s d i c t i o n ,  and t h a t  

r h e  n u l l i t y  of the marriage bond was more easily a t t a i n e d  a t  

94 this p o i n t  for  ;he r e t u r n e d  s o l d i e r .  Needless t o  say, i f  one 

was t o  judge the changing a t t i t u d e s  and i nc r ea sed  candour 

towards t h e  once-believed "immoral" l e g i s l a t i o n  o f  d ivo rce ,  

chese letters prove thac 1919 w a s  indeed the p i v o t a l  t u r n i n g  

p o i n t .  Canadians now, with t h e  s t r o k e  o f  t h e i r  pens,  were 

demanding c h a t  the Dominion Government act t o  ensu re  t h o s e  

l i b e r t i e s  that were fought f o r  i n  " the  w a r  t o  end a l l  wars" be 

a v a i l a b l e  t o  all, r e g a r d l e s s  of financial s t a t u s .  95 

T h e  requests f o r  d ivo rce  do start t o  lessen from t h i s  

j unc tu r e .  One of  che five found f o r  the  y e a r  1920 is  a l s o  that, 

in a rare i n s t a n c e ,  o f  a Prairie p e t i t i o n e r .  Private H. A, 

Pan!&urst, Regimental Number 872074, o f  t h e  107'" B a t t a l i o n ,  



wanted the "particulars" of getting a divorce in his case. 

He was originally married in the States "to a lady ~erman"'~  and 

came to Canada i n  1914. Pankhurst enlisted in the Canadian Army 

in 1916. While he was away at the front, his wife "went back to 

the States and was living with a German and still lives with 

him[;] has had one child by him that I know of ." Desiring 

custody of their son, who is in her possession, he did not 

believe given his meagre funds, that after fighting for his 

country he should have to pay for a divorce from the country he 

just fought for, Despite this opinion, he was only offered the 

curt standard reply from the office of the Justice Department. 97 

In 1921, there appear to be about the same number of 

applicants co che Minister of Justice who are Great War veterans 

as in 1920. Nevertheless, their stories are just as heartfelt, 

and full of patriotic zeal, as those that appeared right after 

demobilisation. 9 8 

M r .  N. Kanel  of Kuroki, Saskatchewan, wrote of a singularly 

uncommon lament concerning his marriage to h i s  wife in h i s  

letter to the Department of Militia and Defence on May 25, 1922. 

Xe claimed that since he ! m e w  h i s  intended spouse only three to 

four months before his wedding, that there was no notice on his 

service records chat he was married, and that his wife neither 

received his money nor separation money from the government, in 



actuality he never was married, Private W. Kanel, No. 622127 

began his time i n  the Canadian Expedi t ionary  Force i n  October of 

1915, served with the 44'h  att tali on for four and a half years, 

was sent to the French front three times and was wounded twice. 

A t  p r e sen t  writing, he had been r ece iv ing  disability c la ims  from 

the  Canadian government for t h e  past two years, but t h o s e  

payments were almost at an end. During that period, his wife 

never  wrote to him du r ing  his service overseas, and shortly 

thereafter deserted him to return to England in 1915. 

Therefore, seven years Less a month had passed since h i s  union 

with his estranged wife, and it was Kanel's intention to re- 

marry. He continued: 

[I] need a wife more than  ever now...if o n l y  I c o u l d  get a 
clearance from the department or government to tell me j u s t  
the best way to explain myself f o r  a License as I have as 
sumed [sic] myself here as a w i d o w e r .  99 

He asserted t h a t  g iven his sad e m o t i o n a l  state a s  a 

bachelor, his inability to g e t  a marriage license on what he 

believed was a fictitious wedlock, and the fact t h a t  he would no 

longer be receiving any more assistance from t h e  government, he 

had only one solution-a new wife. R. J. Orde, the Lieutenant 

Colonel, Judge Advocate-General, was of little assistance to the 

d i s t r a u g h t  K u r o k i  native. Orde r e p l i e d  t h a t  t h e  Department of 

Militia and Defence could no t  give advice on this matter as it 

was ourr of its jurisdiction. As well, Kanel was given t h e  same 
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suggestion as countless others-"you [should] place your case 

in the hands of some reputable lawyer, who will be able to 

advise you fully as to the means which you should take to enable 

you to marry again."loO However, the remedy that he sought would 

not be easily attained, and he could not behave simply as if he 

was "like never married",lo1 as he stated in the beginning of his 

letter. 102 

In addition to the self-addressed letters to the Department 

of Justice, the sentiments and desires of the soldiers (for 

increased access to divorce) were expressed in sundry queries 

from solicitors, activists, and officers of the Canadian 

Expeditionary Force. W. B. Waters of Calgary, Alberta, a 

practising lawyer, wrote on March 12, 1918, on behalf of his 

client whose wife was unfaithful. He inquired into "a movement 

[that! was [a] foot looking to cheapening and simplification of 

Divorce procedure with regard to soldierslo3 who could establish 

good cause for divorce owing to the conduct of their wives while 

their husbands were serving at the front."lo4 His client, a 

Lieutenant in the 21st Reserve Battalion stationed in England, 

had been at the front for nearly two years. His wife, however, 

gave birth to a baby girl at Banff in November of 1917. It was 

his wish to be divorced as soon as possible, especially with the 

possibility of being killed in action. He a lso  asserted that 



h i s  union was i n v a l i d  due t o  his estranged wife's previous 

marr iage  t o  a M r .  David Walker of  Dundee, Scot land.  L a s t l y ,  he 

b e l i e v e d  that a l l  f o u r  of h i s  children, who were minors, shou ld  

be p l a c e d  i n  h i s  custody.  The s o l i c i t o r  concluded h i s  note by 

a sk ing  f o r  any in format ion  in r ega rd  t o  t h e  a l t e r a t i o n  o f  t h e  

l a w  on t h i s  s u b j e c t ,  whether i t  be through an o rde r - in -counc i l  

o r  parliamentary procedure .  I n  response, t h e  Deputy Minister of 

J u s t i c e  r e l a y e d  t h e  in format ion  t h a t  t h e r e  were no new changes 

i n l  t h e  law, nor in i t s  p r a c t i c e  (a l though  he made the 

u n q u a l i f i e d  i n f e r e n c e  t h a t  t h e  fees may have been reduced.)'05 

I n  a d d i t i o n  t o  the letters from t h e  legal pro fe s s ion ,  

s e n i o r  members of t h e  m i l i t a r y  establishment were likewise voca l  

about t h e i r  d i s s a t i s f a c t i o n  w i th  regards t o  d ivo rce  

legi~lation.'~~ What was most d i s t u r b i n g  about  t h e  responses  

from t h e  Department of M i l i t i a  and Defence t o  t h e  elite members 

of t h e i r  own armed forces was u n c e r t a i n t y  i n  regards  t o  t h e  

changes, if any, t h a t  had been t o  t h e  l a w  i n  r ega rds  t o  

s o l d i e r s '  d i v o r c e s .  W. R. Creighton,  Major and Pr iva te  

Secretary, i n  forwarding one p e t i t i o n  i n  p a r t i c u l a r  (from a 

Colonel  Adams [ f u l l  citation i n  n o t e s ] )  t o  R. J. Orde, Captain ,  

f o r  the Judge-Advocate General ,  wrote: 

There w a s  some d i s c u s s i o n  some time ago regard ing  the cost 
of divorce proceedings, b u t  it s e e m s  t o  m e  it is a m a t t e r  
entirely for the S e c r e t a r y  o f  S t a t e  and the Department of 
J u s t i c e .  Perhaps, however, you w i l l  be  a b l e  t o  say just 



what s t e p s ,  i f  any, have been taken, and let Colonel 
Adams know. lo' 

On t h e  1 7 ~ ~  of January, Orde answered Colonel  Adamsf letter. 

Unfor tuna te ly ,  g iven  h i s  p o s i t i o n ,  he was no clearer on t h e  

s u b j e c t  t han  Cre igh ton  when he adv i sed  Adams i n  h i s  response: 

T h e  q u e s t i o n  of t h e  c a s e  o f  d i v o r c e  proceedings  was under  
some d i s c u s s i o n  some time ago, b u t ,  e x a c t l y  what r e s u l t e d  
from it I am no t  a b l e  t o  say .  I would suggest, however, 
t h a t  you communicate wi th  the Department of J u s t i c e  and the 
Cle rk  of the Senate, who would no doubt  be a b l e  t o  g i v e  you 
t h e  nece s sa ry  in fo rmat ion .  I unders tand,  a l s o ,  t h a t  t h i s  
m a t t e r  was t aken  up by the Onta r i o  Government, and, no 
doubt  the P r o v i n c i a l  S e c r e t a r y  would be able t o  a d v i s e  you 
e x a c t l y  what  was done. 108 

I t  seems odd that Orde, t h e  o n e  person i n  the m i l i t a r y  

e s t ab l i shmen t  wi th  some knowledge o f  l e g a l  p rocess ,  is so 

befuddled on this copic,  g iven  t h e  f a c t  t h a t  letters such a s  

these crossed his desk con t inuous ly  i n  t h i s  1917-20 pe r i od .  H i s  

main r o l e  of c o u n s e l l i n g  soldiers as t o  the points o f  l a w  i n  

divorce requests shou ld  make h i m  eminent ly  knowledgeable of 

a l t e r a t i o n s  i n  the  pa r l i amen ta ry  and j u d i c i a l  spheres. However, 

it is  apparen t  that he, Like many other civil s e r v a n t s ,  d id  

l i t t l e  to remedy the i s s u e  s a t i s f a c t o r i l y  in the  eyes of the 

c l a iman t s  he intended t o  administer.f0g 

One l a s t  p r e s s u r e  group t o  be  heard on t h e  t o p i c  o f  end ing  

mar r iage  i n  t h e  post-war r e a l i t y  w a s  the senior members of 

ve t e r ans '  a s s o c i a t i o n s  and p a t r i o t i c  leagues. Helen R e i d ,  



Convenor of Auxiliary in the organisation, the Canadian 

Patriotic Fund, wrote to General Mewburn, the Minister of t h e  

Department of Militia and Defence on the subject of divorce in a 

letter of December 6, 1918. She indicated that she knew a t  

least "fifteen to twenty men" who desire divorce not only on 

account of the "unfaithfulness of their wives, but also due to 

the w i t h  which these particular women conducted their 

households. She continued ... 

It seems to me, q u i t e  apart from the extraordinary 
arrangements involving the Senate Committee, in such cases, 
and the different regulations in different provinces, that 
the time h a s  come, if not for the standardization of the 
divorce l a w s ,  at Least for making no discrimination between 
the rich and the poor when the grounds for divorce are 
valid. 'lr 

Reid concluded her lengthy petition to the General with h e r  

insistence that 'It would be highly disastrous to make divorce 

easy in Canada." H o w e v e r ,  it was her contention thar "grounds 

for divorce a r e  just as serious among t h e  middle-class and t h e  

poor as t h e y  are w i t h  the  better off."- 

H e r  letteru3 was referred from General Mewburn's d e s k  to 

that o f  t h e  ac t ing  Minister of  Justice, t h e  Honourable Arthur 

Yeighen. In the memo from the Minister of the Department of 

Militia and Defence, Mewburn indicates that Miss Helen R e i d ,  of 

Montreal, Quebec "has done exceedingly good work in connection 

w i t h  the P a t r i o t i c  Fund," and that her note "asks that s t e p s  be 
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city for advice. Perhaps for the Gemeinschaft nature of 

her community, Mrs. Williams feared the scandal that would arise 

given her husband's adultery and bastard child born in England. 

The Williams' had an eight-year old of their own, and she 

received no support as all of her husband's pay had been re- 

directed to this new woman and her offspring. Mrs. Williams 

assured the Department of Justice that she may never live with 

her husband again due to his infidelity, and he has insisted 

that she obtain an American divorce, which he will not contest. 

Asking f o r  advice in this matter, the Deputy Minister showed 

compassion for Mrs. Williams given these unfortunate 

circumstances. However, he told her she must apply through a 

solicitor for Parliament to consider the necessary action. 117 

Mrs, M, Sellers of Hartney, Manitoba, describes her husbandr s 

most recent a c t i o n s  and her desire to confirm his rurnoured 

activities while he was in zctive service in "the old country". 

She had Seen informed "..,that he got married whilst he was 

there [, ] And I would like to find out if possible [. we have 

not been living together f o r  years[.] now he is going to get a 

divorce ... . rr 118 In response ,  the Adjutant-General of the Canadian 

M i l i t i a  informed Mrs. Sellers that he was willing to assist, but 

he would need to know which city or town her husband's bigamous 

marriage occurred in. 119 



To conclude this section on the wartime effect on the 

marital ideal, there are a number of points that must be 

addressed. For one, t h e r e  was a prevalence of bigamy during the 

First World War. It was not regarded as the most desirable form 

of marital conduct, but both family and community were willing 

to accept spousesf control over their own marital regimes,(2 nH 

*Om) particularly in cases where the remarriage met local 

standards and conformed to the prevailing familial ideal?' As 

James G. Snell further illustrated, 

That such remarriages were not infrequent is indicated by 
quite different types of evidence. In one instance during 
the First World War, f o r  example, a soldier's wife was 
falsely informed in some unexplained manner that her 
husband had remarried in England while overseas with the 
Canadian Expeditionary Force. She believed the story 
(which suggests the common character of such conduct,) and 
she promptly remarried much to her first husband's chagrin 
when he returned. Other wives all too readily believed 
rumours that their husbands had died, particularly during 
the war, and they remarried.*' 

Therefore, misinformation should be included amongst the reasons 

many women either re-married or sought the means to divorce, 

along with the predominating evidence given above of the 

It must be understood that; this phenomenon was not a universally accepted 
ideal- Certainly in the rural centres, t h e r e  may have been a trend towards accepting 
such extra-legal behaviour, however in the urban centres, there is Little evidence 
that chis was permissible, Why the dichotomy at this time? It must almost assuredly 
rely upon a number of reasons-the economic neces s i ty  of marriage for both men and 
women in the rural context, the increased prevalence of education as well as strict 
social mores for urbanites TO recognise and simply the habi ts  of some pet i t i oners  to 
resort to state approval for severing of marital relations and others t o  merely settle 
their own affairs as it suited them. 



"misconduct" on behalf of a number of army wives. 

It was also men, however, who tried to make their case to the 

Dominion Government in hopes of securing a cheap or free 

divorce, Knowing human nature, perhaps some exaggerated their 

proof, and maybe some outright lied about their wifets  adultery. 

But very few gave evidence of their infidelity that, according 

to Desmond Morton, was a considerable temptation of the Great 

War experience for many married men. There is very little 

corresponding documentation that these women were the way their 

estranged husbands portrayed them, suggesting that these letters 

must be read with some scepticism. 

In addition, there is a considerable effort to judge the 

behaviours of one gender as a vice, while in the other, the same 

traits are overlooked. To elaborate, the freedom many women 

experienced at this point, be it in the workplace, social 

circles, or at home alone, was up for critical approval by the 

media, organisations like the Patriotic Fund, and, most 

significantly, their husbands away at war. Meanwhile, the 

unhindered men at the front were encouraged to "blow off steam" 

and were under no similar social microscope, Therefore, it must 

be remembered that the "black and white" portrayals of marriage-- 

that is the husband as patriotic, noble and faithful versus the 

immoral fallen wife-must be read with these stipulations in 
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mind. There i s  very  little direct evidence that these 

letters are not one hundred percent v a l i d .  However, these notes 

and correspondence to the Parliamentary Ministries must be duly 

regarded with some suspicion given the moral patriarchal climate 

of Edwardian Canada. Society certainly encouraged a double 

standard in regards to decency in gender relations, and 

c e r t a i n l y  t h e  newspaper citations, t h e  letters from the men, and 

the governmental response cemented these criterions. 

Thus, t h e  "illicit" female behaviour as reported in these 

various primary documents emanate from a period where women 

(until 1917) did not vote, they were generally expected to be 

.homemakers, and restricted property ownership was available (but 

certainly not encouraged) to those who were married. What is 

said t o  be "immoral" and "depraved" may merely be a new 

attitude, a new autonomy from the restrictiveness of the past. 

Just as the men demanded their freedom after fighting for "King 

and Country", so too would women demand changes i n  societal 

mores in the next generation. 



Chapter V-Divorce Amongst the Populace-Prairie Canadian Women 

and their L e t t e r s  to the Department of Justice, 1900-1925 

While husbands may have led the way in 1918-19, overall it 

was wives who increasingly took the initiative in divorce. 

According to James G. Snell, 

For every marriage cohort except one, women made up the 
majority of petitioners in the sample (see Table included in 
Appendix). Only in the 1900-9 marriage cohort did men 
constitute a majority of divorce petitioners. At first 
women's domination was relatively slight, as wives 
consistently initiated between 52 and 53 per cent of the 
divorce petitions. But in the last'two marriage cohorts 
under investigation a significant change occurred, and soon 
wives outnumbered husbands two to one as petitioners."' 

With the changes brought about by wartime, many women used 

divorce as a device to control their marital circumstances. In 

a series of letters detailing desertion, non-support, and a wish 

co confirm the custody of cneir children, many female 

petitioners to the Department of Justice highlight similar 

feelings in Letters of 1918 and 1919. Not that there were not 

female concerns about divorce prior to World War I. Indeed, as 

early as 1909, there were written appeals from women to the 

government to remedy the problem of divorce, both on a 

microsociological level (that is within their own homes), and 

also on a macrosociological one (for all Canadians.) 

A Calgary, Alberta woman, Mrs. Frances M. Healy of 1033 



Maggie S t r e e t ,  wrote i n  1909  concerning her d i f f i c u l t  

r e l a t i o n s  i n  marriage.  Her husband h a d  l e f t  f o r  a few days 

hol iday o n  September 18 ,  1907, t o  the  British Columbia c o a s t .  

However, he was never t o  r e t u r n  t o  his wife and ch i ldren ,  and 

had no t  supported them f i n a n c i a l l y  since t h i s  day of d e s e r t i o n .  

A s  it t u r n s  ou t ,  M r .  Healy took a young g i r l  from Airdr ie ,  

Alberta, with  him. The two had been poin ted  out i n  var ious  

l o c a l e s  on  t h e  West Coast from Seattle t o  Los Angeles. Frances 

Healy only had proof of his philanderous behaviour when a 

r e l a t i v e  o f  t h e  Airdr ie  g i r l  repor ted t o  her t h a t  his niece was 

l y ing  on h e r  s ickbed,  due t o  a d i f f i c u l t  l abour  t h a t  produced a 

'son. T h e  f a t h e r ,  of  course,  was C. F. Healy. This dese r t ed  

wife was now seeking t o  r i d  he r se l f  o f  t h i s  "annoyance", a s  she  

wanted no r i s k  o f  l o s i n g  custody of her c h i l d r e n  to t h i s  wicked 

man. She  inquired a s  to t h e  'lowest sum necessary for t h e  

Divorce feesr as my means a r e  limited.""" I t  was her  eventua l  

desire t o  re-marry and remain i n  Calgary. T h e  Department of 

J u s t i c e  w a s  thoroughly unor ig ina l  with its r e p l y  t o  t h i s  woman. 

I t  merely o f f e r e d  t h e  same response it maintained t o  a l l  

petitioners (as d e t a i l e d  i n  the f a rmers / so ld i e r s  let ters)  t o  i t s  

office i n  the pre-World War I period. ~ 2 '  

M r s .  Kalayna Fidirchuk of Arbakka, Manitoba was a deserted 

w i f e  of  Austrian o r i g i n  who wrote t o  t h e  Justice Department i n  



56 
February of 1910. Her husband was l i v i n g  with a new wife and 

their c h i l d r e n  a t  this point. When the couple first married in 

1905, he left for Canada insisting that he would work, make a 

home and send for her. Three years would pass, and save for a 

few dollars in the first year of his emigration, he had not 

s u p p o r t e d  h e r .  She continued to  work and then decided to come 

to Canada herself to assist her husband in his quest to 

establish a life for the pair. She moved to Canada i n  June of 

1909, but had not been able to t r a c k  her spouse down. She had 

heard through a member of the Austrian community that her 

husband had re-married in Ottawa, changed his name and has had 

three offspring with this woman. Mrs. Fidirchuk complained of 

her inability to work due to her poor English capability, and 

she stated that she was a victim of continual starvation despite 

her young age. She  wanted support from t h i s  man, or a decree 

allowing her to re-marry in her new homeland. The Commissioner 

of the Dominion Police, in a memorandum to the Minister of 

Justice, confirmed her beliefs about h e r  husband, except that he 

only had two children, not three. As well, he w a s  living quite 

comfortably as the owner of a bawdyhouse, and was duly informed 

of his wife's knowledge of his circumstances- There was the 

standard answer to M r s .  Kalayna Fidirchuk, along with the belief 

that she should compel her husband to support her even though 
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t h e r e  was n o t h i n g  t h e  government cou ld  do t o  i n t e r v e n e .  125 

Another  letter a r r i v e d  from a n  Edmonton, A l b e r t a  woman on 

March 3 ,  1910, She writes t h a t  whi l e  i n  t h e  h o s p i t a l  for over a 

y e a r ,  ( w i t h  b u r n t  feet,) her husband kept company wi th  a n o t h e r  

woman. They had been l i v i n g  in Montrea l  a t  the time, and Mr. M. 

C h a r l e s  c o n f e s s e d  t o  his wife of h i s  a d u l t e r o u s  behaviour, They 

(meaning M r .  and Mrs. Charles, t h e i r  daughter and Mrs. C h a r l e s r  

p a r e n t s )  moved t o  Edmonton a year after this i n c i d e n c e  (which 

s h e  chose  to over look ,  ) however h e  deserted t h e  family one-week 

later .  Due t o  a lack o f  work, Mr. Charles went back e a s t .  H e  

i n s i s t e d  t h a t  he would p r o v i d e  f o r  h i s  wife and t h e i r  d a u g h t e r  

w i t h  t h e  monies he c o u l d  e a r n  w i t h  h i s  trade in t h e  more 

populous p r o v i n c e s  of  O n t a r i o  and Quebec. Save t h e  limited 

amounts t h a t  trickled back f o r  the first year, her husband sent 

nore,  refused t o  see h i s  f ami ly  and t h e  mother and daughte r  

(now f o u r t e e n )  were f o r c e d  t o  s e c u r e  employment. Before  t h e y  

settled i n  Edmonton, they had stayed i n  Montana f o r  a year and  a 

half. it w a s  now Mrs. C h a r l e s  wish t o  go down to t h i s  state and 

secure a divorce-but  she  queried-"Was t h i s  l e g a l ? "  T h e  

Department of Justice responded that it was not their place t o  

i n t e r v e n e  i n  t h i s  matter however A. B. Aylesworth commented i n  

h i s  reply that: 

The  q u e s t i o n  whether a d i v o r c e  granted i n  the Uni ted  S t a t e s  
would be recognised in Canada is one of considerable 
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d i f f i c u l t y  and  depending upon t h e  special c i rcums tances  
o f  each p a r t i c u l a r  case. I t h i n k ,  on the f a c t s  t h a t  you 
state,  t h a t  there would be g r e a t  q u e s t i o n  whether  t h e  
C o u r t s  o f  t h e  Uni ted  S t a t e s  would have any j u r i s d i c t i o n  
o v e r  your  husband such as would give them a u t h o r i t y  t o  
g r a n t  a d i v o r c e  a g a i n s t  h i m ,  b u t  upon all these points the 
o n l y  t h i n g  I can say t o  you is  t h a t  you s h o u l d  t a k e  t h e  
a d v i c e  of  some l e g a l  p r a c t i t i o n e r  i n  whom you have 
c o n f i d e n c e .  126 

Mrs. F l o r e n c e  F r a s e r ,  a n o t h e r  r e s i d e n t  of Calgary,  

wondered, g i v e n  t h e  d e t a i l s  o f  h e r  c a s e ,  on whether  h e r  m a r r i a g e  

t o  an o f f i c e r  of the Royal Northwest Mounted P o l i c e  was legal. 

She was m a r r i e d  i n  Macleod i n  December o f  1910 t o  a  gentleman by 

the name o f  A. S. Fraser .  They l i v e d  quite h a p p i l y  u n t i l  h e r  

husband was called away to d u t y  i n  London, England t o  

participate i n  t h e  c o r o n a t i o n  ceremony of King George V. He 

deserted s h o r t l y  a f t e r  t h e  l a n d i n g  and did not write h i s  wife 

for about four months- Through h i s  let ters  he a p o l o g i s e d  

insisting that he no longer  wished to be married, t h a t  he  needed 

money and he t o l d  her that his r e a l  name was Fred Jenkins.  Due 

to the fact that he married under  a n  assumed name, M r s .  Fraser 

q u e r i e d  as t o  t h e  l e g a l i t y  of t h i s  union. She had no c h i l d r e n .  

had no support f o r  over a year and therefore she  wanted t o  

p r o c u r e  a d i v o r c e  from t h i s  man. M r s .  Eraser was given the 

p r e d i c t a b l e  reply, however, the Department of J u s t i c e  added that 

it "did no t  t h i n k  the fact that your husband married you under  

an assumed name would of i t s e l f  render t h e  marriage void."*' 



Another piece of correspondence to the Dominion 

Parliament i n  the pre-World War I per iod was t h a t  from M r s .  

Della E.  Earl of Bruce, A l b e r t a .  Her husband, W. J. Earl, 

d e s e r t e d  h e r  over two years before  a note w r i t t e n  on December 

16, 1911.  H e  l e f t  h e r  w i t h  nothing i n  t h e  way of  f inances ,  and 

t h e r e  was t h e  q u e s t i o n  of the two c h i l d r e n  left to r a i s e .  

Returning twice i n  t h e  t i m e  e lapsed,  he i n s i s t e d  t h a t  

longer  loved her .  Fu r the r  enraging M r s .  Ea r l  was t h e  

presented a t  t h e  police cour t  t r i a l  of h e r  husband i n  

Alber ta .  H e  was charged w i t h  being a f r equen te r  of a 

house and she b e l i e ~ e d  this was reason enough for t h e  

he  no 

evidence 

Edmonton, 

d i s o r d e r l y  

Department 

'o f  J u s t i c e  t o  g r a n t  he r  a quick decree of divorce. Needless t o  

say, t h i s  simply d i d  n o t  o c c u r .  128 

Later ,  Mrs. E a r l  would w r i t e  again. So enraged at her  

sitsation, %rs. S a r l  had begun 3 complex legal  s u i t  aga ins t  her 

spouse in t h e  time since her l a s t  let ter :  

I placed a l l  the facts of m y  ca se  b e f o r e  a competent 
s o l i c i t o r  and he advised m e  t h a t  i f  my husband was l o c a t e d  
t h a t  the Attorney General 's  department would take up the 
case  and have E a r l  brought back f o r  t r i a l .  The o f f i c e r  
commanding t h e  R.N.W.M. Pol ice  was n o t i f i e d  of t h e  case and 
when he located E a r l  i n  British Columbia he submitted t h e  
case t o  t h e  Attorney General and they refused t o  t a k e  up 
t h e  case of handle it a t t a l  [sic] .  I went before  a J u s t i c e  
of the Peace and had a warrant  i s sued  fo r  h i s  arrest---.  l29 

Mrs. E a r l  had seen L i t t l e  response t o  her d e s i r e  t o  be rid 

of this man the first time- Since 1911, M r .  E a r l  had gone t o  



t h e  United States, procured a divorce on t h e  grounds of  

d e s e r t i o n ,  and  re-married March 10,  1914 ,  i n  Vancouver, British 

Columbia. It was h e r  intention t o  re-marry as w e l l  ( i n  two 

months,) if t h e  proper a u t h o r i t i e s  d id  n o t  take up h e r  case-"At 

any rate  I a m  j u s t  a s  free t o  marry as he is! Fair p l a y  is all 

that I am asking .-.. "I3' She was informed by a member of the 

o f f i c e  of t h e  Department that the Minis te r  c o u l d  not i n t e r f e r e  

i n  t h i s  m a r i t a l  squabb le ,  but that M r .  E a r l  shou ld  be brought up 

on charges  of bigamy b y  the Attorney General of British 

Columbia. Although Mrs. E a r l  e x p r e s s e d . h e r  own desire for re- 

marriage, she was neither a p p r i s e d  of the  illegality of that 

"behaviour, n o r  was she given advice t o  p e r m i s s i b l e  viable 

o p t i o n s ,  save  the pat answer, once again, of seeking t h e  advice 

of a competent s o l i c i t o r .  131 

2ne example cf a C e n t r a l  Cznadian push to divorce is found 

in the insights of a mother of a "young g i r l "  i n  t h e  pre-First 

World War era. In a l e t t e r  arriving t o  the Department i n  

Oc tober  of 1913, Mrs. Cockburn, a Toronto resident, writes of 

her unfortunate d a u g h t e r  who was f o o l i s h  enough t o  marry a 

"MacedonianM- She elaborated: 

The marriage contracted between my daughter Lizzie Cockburn 
+ Nick Johnston [.-I she was away f r o m  home at the time + it 
is a Macedonian fellow + she has never Lived with him yet 
f o r  I made her  come home + she has lived home t woxked ever 
since + it was found out s i n c e  that h e  is diseased + I 
would l i k e  t o  know i f  you could have h e r  marriage annulled 
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for s h e  knows she  has  made a b ig  mis take  + s h e  would be 
happ ie r  c more conten ted  g i r l  + s h e  is on ly  2 1  bu t  s h e  i s  
o n l y  t aken  b y  everyone f o r  18 o r  19  + i f  you could p o s s i b l y  
have i t  annu l l ed  it would g i v e  h e r  a chance i n  l i f e  a s  it 
was done i n  a case of  f r i g h t  more than  anything else f o r  
when she was 1 5  I pu t  he r  i n  the Alexandra G i r l s  School  + 
she  was t r a i n e d  i n  every  t h i n g  bo th  domes t i ca l l y  + 
e d u c a t i o n a l  she passed t h e  High School Entrance Exam + she  
is a clever g i r l  but  s h e  was o f f  work for some weeks  when 
she  l e f t  home t h e  school  people were after her with  t h e  
i n t e n t i o n  o f  t a k i n g  h e r  back + some g i r l  of  t h e  s choo l  t o l d  
h e r  + she  would have been 2 1  i n  s i x  months from t h e  + she  
was a f r a i d  of t ak ing  t o  go back for six months + she  went + 
got marr ied  all of  a sudden but  i f  she had been l i v i n g  home 
I would have s een  t h a t  she  wouldn't have got marr ied  u n t i l  
I was ready for she  kept  company with a young man f o r  2 
yea r s  + 7 months + h e  is a n  eng ineer  + i n  every branch of 
t h e  I.O.O.F. + a s  she  h a s n ' t  l i v e d  w i th  t h i s  man + s h e  
don't recognise  him + h e  d o n r t  h e r  + he l i v e s  wi th  a bunch 
of t h e  lowest  o f  g reeks  + Macedonians + won't p a r t  from 
them + t h e n  h e  w i l l  be l i a b l e  t o  go back t o  h i s  own coun t ry  
any day s o  please do any th ing  you can  t o  g ive  her  a chance 
t o  do good for she  is  on ly  a young g i r L u 2  

There is no mention of Lizzie Cockburn's i n s i s t e n c e  on 

divorce-one hopes that t h i s  was not  merely t h e  case of an 

sverwhelming, r ac i s t ,  azd meddlesome mother. Y e t ,  at t h i s  p o i n t  

i n  Canadian h i s t o r y ,  "the o the r "  was viewed with  skep t ic i sm,  

bias  and, q u i t e  o f t e n ,  o u t r i g h t  hostility. M r s .  Cockburn's 

comments are r e l a t i v e l y  tame i n  comparison t o  other le t ters  from 

t h i s  era t h a t  c r i t i c i z e  Blacks, Eas te rn  Europeans ( l i k e  t h e  

Ukra in i ans ) ,  and e s p e c i a l l y ,  i n  t h e  next four years t o  come, t h e  

dreaded "Huns" (Germans and Austro-Hungarians.) 

With t h e  advent of war, and t h e  prolific t e chno log i ca l ,  

p o l i t i c a l ,  and s o c i e t a l  changes that occurred dur ing  this 



p e r i o d ,  t h e  p e t i t i o n s  from women begin t o  mount. Mrs. Mabel 

Noble of  Moose Jaw, Saskatchewan, s t a y i n g  a t  the Brunswick H o t e l  

i n  the c e n t e r  o f  town, addressed her concerns  to M r .  Doherty,  

M i n i s t e r  o f  Justice, on J u l y  26, 1917. She had been i n f o r m a l l y  

s e p a r a t e d  from h e r  husband f o r  over e i g h t  years. Suppor t ing  t h e  

f a m i l y  " to  the  best of [ h e r ]  ability" from that p o i n t ,  she 

i n s i s t e d  t h a t  h e r  husband "stole t h e  youngest boy (131 to put 

him t o  work f o r  h i s  sister and brother-in-law."'33 Her s o n  

r e c e i v e d  no schooling and no c l o t h i n g  in spite o f  h i s  h a r d  work. 

Her husband legally p r e s s e d  f o r  custody o f  all t h r e e  c h i l d r e n  

(two boys and  a girl), which he achieved two years ago. There  

were pro longed  a b s e n c e s  from schoo l ,  and t h e y  were f u r t h e r  

ignored by t h e i r  father when he re-married. M r s .  Noble went t o  

court and was a b l e  t o  o b t a i n  cus tody of t h e  two boys since they  

were s t i l l  quite t e n d e r  i n  age. But h e r  e l d e s t  daugh te r  

remained embroiled in a n  unhea l thy  s i t u a t i o n  where s h e  r e c e i v e d  

l i t t l e  s u p e r v i s i o n .  T h e  Saskatchewan judge b e l i e v e d  that she 

had s u i t a b l e  grounds  for t h e  n u l l i t y  of marr iage ,  b u t  s h e  did 

not have t h e  funds  t o  pay the  h igh  c o u r t  dues. No s u r p r i s e ,  

M r s .  Noble too w a s  g i v e n  t h e  o b l i g a t o r y  r e sponse .  

I n  1918, a deserted prairie wife from Howell, Saskatchewan, 

spoke fo r  many when she told t h e  M i n i s t e r  a b o u t  h e r  p a s t  

problems and her hopes f o r  t h e  future: 
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In 1906 I marr ied  a man by t h e  name of Michael John 
O ' N e i l ,  believing him t o  be a good man. a f t e r  we were 
married a month he  d e s e r t e d  t h e  army, and went too the 
s t a t e s ,  and i went t o o  him but  soon found he was a bad man 
s t i l l  i l i v e d  w i t h  him he  was a r r e s t e d  for housebreaking 
b u t  it was dec ided  he w a s  insane  from heavy d r i n k i n g  s o  he  
was send t o o  t h e  aslum. I got him o u t  afrer s i x  months, 
and took  him too  Toronto b u t  he was always g e t t i n g  i n  t o o  
j a i l  I work out and kept  myself and him most of t h e  t i m e  i n  
1 9 1 2  he marr ied  w i f e  number 2 but he  g o t  o u t  of t h a t  a f t e r  
i had t a l k  t o o  t h e  girl..-when M r .  O 'Ne i l  was release from 
Kingston pen. h e  went t o o  Hamilton On t h e  wrote m e  from 
t h e i r  say ing  t h a t  he had j o i n  t h e  army and wanted m e  t o o  
come back and l i v e  with  h i m h u t  i had decided never  t o  l i v e  
w i th  h i m  again .  he had t h r e a t e n  my life so many times t h a t  
I coulden trust h i m  any more t h a t ' s  over  2 years  ago now 
and i haven heard  from him s i n c e  but can get no trace I 
heard  he was married b e f o r  he marr ied  m e  bu t  cannot  prove 
i t .  but i thought  i f  i could  f i n d  o u t  were he was and  g e t  
a o f f i c e  t oo  go w i th  m e  he might own up t o o  it i f  it were 
s o  and if he had been married be fo re  t h a t  would clear m e  I 
saw h i s  name i n  two d i f f e r e n t  newspapers t h a t  he had been 
k i l l e d  a t  t h e  f r o n t  but t h e i r  was no address ,  it might have 
been  ano the r  man by t h e  same name- could i marry aga in  
b l e i v e i n g  him t o o  be dead o r  must I prove h i s  d e a t h  b e f o r e  
i marry aga in .  their are p l e n t y  that think it would be all 
right bu t  i want t o o  be su re .  i f  I can ' t ,  I unders tand 
that it c o s t  a thousand d o l l a r  too g e t  a divorse i s  t h a t  
t h e  Least one c a n  be got for. I have read i n  t h e  papers  
t h a t  it is  too be made easy f o r  soldiers t o  divorse t h e i r  
wifes t h a t  haven been t r u e  whi le  they were away. I feel 
justified i n  a sk ing  you why no t  make it easyer f o r  good 
women of our  count ry  that have been deceived i n  t o o  
marrying bad men t oo  g e t  a dovorse from such r a c a l s  as t h e  
one i marr ied  prove t o o  be. t h e i r  are plenty o f  men i n  
t h i s  west ren  country were canadian women are so  scrase, 
would be happy t o  g e t  good wifes  and g i v e  them good homes 
and make their l ifes happy and would a l s o  rear f a m i l i e s  
t h a t  t h e  count ry  would be proud of  i n  t h e  comeing years. U 4  

Needless t o  say, s h e  received the same response  o f  many o f  t h e  

p e t i t i o n e r s  o f  t h e  era-that is  t h e y  were urged t o  c o n t a c t  a 

solicitor if t hey  wished t o  beg in  any such a c t i o n  i n  
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Parliament. 135 

Similar to the increased numbers of requests inundating the 

Dominion government in 1918 from the returned soldiers, so too 

were those from Canadian women of all regions- In an ill- 

conceived and poorly written letter, Mrs. Lottie Beever of Moose 

Jaw, Saskatchewan, tells of her unfortunate circumstances. She 

married her husband March 9, 1910. Shortly thereafter, he 

informed her that he had married her under a false name. His 

previous reputation, under the name of Wilbur Patterson, was not 

exemplary-he was regularly in trouble when he lived in his 

former domicile of Thompsonville. The new pseudonym did little 

'for his behaviour, and he was consistently absent from the 

Beever home in Moose Jaw. 

At the onset of her correspondence, Mrs. Beever wrote that 

her husband hzd Seen "Susing" her  for over four years, One 

recent Saturday, the f i r s t  in many, he went to a grain growerst 

meeting where he allegedly told many of his marital woes. 

Pursuant to those discussions, he  made some dxamatic l i f e  

changes. H e  s o l d  the farm, sold the stock, and was quite 

readily handed the funds from these sales. Mrs. Beever 

continued: "...[he] abused m e  on sunday[, ] left me on Monday [at] 

7 oclock in the morning[ ...] and he did not come back for 7 

weeks [ . ] In the angry conclusion to her letter, Lottie 



Beever stated, 

1 ought t o  have some t h i n g  [sic] for the work I have 
done [. ] he was away most o f  t h e  t i m e  running around[. ] I 
had t h e  outdoor work t o  d o [ . ]  surely 1 c a n t  be l e f t  w i t h  
o u t  any th ing  t o  l i v e  on[.] he j u s t  marryed [sic] m e  t o  get  
t h a t  place proved up t hen  l e f t  me l i k e  a dog t o  starve.13? 

L o t t i e  was left w i t h  no f i n a n c i a l  recourse. She believed it was 

u n l a w f u l  that he married under a false name, and desired h e r  

freedom with  t h e  assistance of t h e  government. Never theless ,  as 

with many others, she  would not find relief f o r  he r  m a r i t a l  

discord with this mechanism. 13 8 

Another r e s i d e n t  o f  Moose Jaw, Saskatchewan, wrote t o  t h e  

Min i s t e r  i n  1918 detailing h e r  similar c i rcumstances  o f  

d e s e r t i o n  and non-support.  M r s .  R. T. Bennett wrote on October 

6 ,  1918,  t h a t  h e r  husband l e f t  h e r  and her son over s i x  y e a r s  

ago. She made inquiries with t h e  militia f o r c e s  i n  the l a s t  

year, and was informed he had not jo ined  t h e  Canadian 

Expeditionary Force for service. Likewise, she penned a n o t e  t o  

the Chief o f  Police i n  h i s  former hometown of Georgetown, 

Onta r io ,  asking his whereabouts i n  that v i c i n i t y .  H e  t o o  

informed her  that n e i t h e r  he, nor t h e  Bennet t  family, knew of 

h i s  haunts- Mrs. Bennetr; r e c e n t l y  concerned h e r s e l f  w i t h  h e r  

absent spouse  because she was no l o n g e r  able t o  work o u t s i d e  t h e  

home, and t h e r e f o r e  had no way of sustaining h e r s e l f  and  her 

son. She thought  t h e r e  were three ways out of the predicament 
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Lastly, since a government official mandated this direction, 

be it legal or not, almost assuredly Mrs. Bennett would use this 

as a valid indication of her ability to seek re-marriage. Given 

this example, perhaps it was wise that, for the most part, the 

civil servants of the Department kept their wisdom to themselves 

throughout this period. 

The letters from women do begin to dwindle from this point 

on. Nevertheless, they still persist in greater numbers than 

those of their male counterparts. There are some significant 

recurring elements of the female correspondence to remark upon. 

Indeed, one of the prominent features of the writings composed 

'by women is that a great number of the petitions originated from 

a prairie province-be it Manitoba, Saskatchewan or Alberta."' 

What set these women apart in demanding a quick exit from a 

failed marriage? Perhaps, living in the desolate farming 

environment that insisted upon a partnership of man and wife, 

many women came to realise their worth in the prairie economy. 

Moreover, with the lopsided ratio of men to women in these 

regions, many women understood their worth as valuable 

commodities in the stake of harvest and home. Another reason 

may have been that there was a determination to challenge 

societal mores in an atmosphere not shrouded by the staunch 

Victorian ideology that was endemic in the Eastern and Central 
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provinces. Perhaps women in other regions of Canada believed 

that the current legislation was satisfactory meeting their 

needs regarding divorce, (although, at this time, the literature 

on the subject does not tend to perceive the s i t u a t i o n  as such.) 

L a s t l y ,  and probably most relevant ,  these women needed to re- 

marry to secure their very fiscal existence. It was s t i l l  'a 

man's world," where property ownership by a woman was relatively 

unheard of, and living as an unwed woman caused great scandal, 

especially in smaller communities of the sort that dotted the 

Prairies. 

The National Archives documentation gives evidence that, 

'for one reason  or another ,  p r a i r i e  women were far quicker to 

challenge acceptsd conventions concerning the immorality of  

divorce, Certainly, f o r  most women of the age, it would take 

th? dramatic societal  zpheaval of the Great Xar to inove nor2 

"ladies" to write, to challenge, and to demand alterations from 

the Dominion Government on this topic, 

Another point for discussion is the persistence of 

desertion in t h e s e  fetters to the Dominion Ministries. Women 

were simply willing to remain married to an absent partner- 

When they do make the demand for divorce, it is only after 

several years h a v e  passed and when there is  at l a s t  an 

opportunity for re-marriage, In addition, many women were 
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inclined to rely on their own employment, or assistance from 

other family members, to support their broken families. 

Desertion and non-support, for the most part, have gone hand-in- 

hand in t h e s e  letters. Therefore, women resorted to their own 

ways and means of sustaining themselves and their children. In 

an economy that only during the war sanctioned female 

employment, this trend of women in the workforce, consistently 

alluded to both before and af ter  the 1914-18 period, was 

remarkable. Attitudes must have realised that t h e r e  was a 

necessity for women to provide for their families. However, 

t h i s  period's charitable outlook did not correspond t o  the 

'active enforcement or legislation of demanding child and spousal 

support from reluctant husbands. Women were here too, t h e  

unfortunate recipients of innate institutional social 

izeqxities . 

As well, despite t h e  liberal change in atmosphere in the 

post-war period (earlier addressed in this chapter when 

discussing the returning s o l d i e r s r  petitions to the Department 

of Justice), many women pleaded for help for one sole reason. 

Their primary motivation in writing was that they wished to re- 

establish their reputation in the community, rather than be in 

t h e  scandalous position o f  deserted wife or bigamous partner. 

There was still the perception (at least from their own 
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writings) that these women were not meeting society's 

standards on the notion of family. However, it is important to 

realise that, as James G. Snell writes, 

The cry for divorce or remarriage on the individual level 
was in most cases not a r e j e c t i o n  of marriage in g e n e r a l ,  
but rather a rejection of an individual marriage [on the 
part of most women. ]Ia2 

Appeals to the Department confirm this. It is important  to 

remember that most women were not seeking to challenge societal 

mores on the idea of the Canadian family. Rather, most women 

were looking to making their own position better, to ascertain 

some notion of financial stability and, most importantly, to 

-achieve their own happiness. 

Thus, in only four to five years the mores of a nation, 

indeed in most of the Western world, had been turned on its 

head. In a Calgary Herald editorial w i t h  no by-line, one writer 

illustrated this dramatic shift in social consciousness~.. 

Why should a person be tied for life to a spouse who 
calculatingly used cruelty to make his or her partner's life 
miserable? Why should spouses suffering alone because of 
desertion or non-support be forced to live for years without 
any hope of remarriage? Such men and women should be able 
to find relief and deserved freedom. 143 

According to Sne l l ,  in the years following 1918 a new 

version of the familial ideal was being developed, In this 

depiction of marriage the stress was on ideas of 'equality, 

individualism, reason, and romantic love." Previous (and not 
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totally abandoned) thought regarding marriages endorsed an 

emphasis on 'hierarchy, morality and the essential integrity of 

the whole family unit It was in this atmosphere that Canada 

came as close as it would until 1968 to its first national 

divorce law- In 1918 the number of divorces began to rise 

dramatically (see Appendix I), paralleling developments in 

England and elsewhere in the Western world, and the number of 

applications received in the Canadian Senate made it clear that 

thls trend was continuing. Divorces were becoming more common 

and easier to obtain, and there was considerable pressure to 

recognise these circumstances in a general federal statute. The 
b 

' f e d e r a l  cabinet seriously considered such legislation, and 

rumours circulated in the press and among interested parties 

that government action was imminent. 

WL, ,,,e r nv id ious  - double standards of the divorce  laws, 

however, would not be righted until 1925, It was only then that 

the Marr iage  and Divorce Act provided that ir, any Court having 

jurisdiction to grant divorce a vinculo matrimonii, a w i f e  might 

petition for divorce on the grounds of her husband's adultery 

Originally introduced as a bill in 1924 by Joseph 

Shaw, t h e  Independent Labour member for Calgary West, its aim 

was simple: to p lace  wives and husbands on an equal footing in 

e s t a b l i s h i n g  t h e  grounds for divorce, It was not meant to 



liberalise divorce 

equality for those 

Vehemently debated 
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proceedings, but rather to achieve sexual 

grounds needed to pursue a divorce. 

and dismissed, Shaw re-introduced the bill in 

1925, where arguments focused on e i t h e r  the evils of d i v o r c e  or 

the weaknesses of the present means of obtaining a divorce, and 

not on sexual equality. Finally, the bill was made into law by 

a vote of 112 to 61 (the Progressives and Conservatives favoured 

the reform,) with a noticeable amount of members absent from 

Parliament when the bill was enacted? 

This change led to an increase in the proportion of all 

divorces granted at the petition of the wife from an average of 

about seven-percent during the period from 1922-1925, to an 

annual average of about sixty-percent during t h e  1960s. 1 4 7  Yet, 

the progress made for females because of the legislation of 1925 

did aot  :ranslate equitably when it came tc access to divorce.  

For the most part, women still did not merit the legal liberties 

bestowed on their male counterparts. As Robert Pike 

illustrates, 

..-whereas a husband had always been able to sue for 
divorce in the  province in which he happens to be 
domiciled, the law of domicile which existed prior to 1930 
obliged a wife whose husband had deserted her and moved to 
another province to petition for divorce in the province to 
which he had moved- This law of domicile was based on the 
common law doctrine that the husband and wife were one 
person (and that person, t he  c y n i c  might add, was the 
husband) ensured that substantial numbers of deserted 
wives, and especially those with limited financial means, 



were forced to remain married to a permanently absent 
spouse. 148 

Additionally, a clause in the Marriage and Divorce Act of 1925 

singled out wives negatively. Condonation or collusion 

disallowed any womenfs petition for divorce, and the "clean 

hands concept" (the petitioner could be considered guilty of 

marital misconduct) was restated to apply to wives only. 149 

The years at the end of the First World War were traumatic 

in.rnany elements of Canadian life. Not simply were  these 

changes limited to the economy-one that diversified and included 

stomen on a grand scale for the first time ever. Nor was the 

*alteration in society coming politically, with anger over 

wartime policies like conscription, rationing, and 

dissatisfaction with demobilisation. Apparently, the strain of 

the wartime environment and changing individual expectations 

resulted in a new demand for release from unhappy marriages. 

That demand was heard at the political level in some respects, 

but even more vehemently in the provincial courts. 

These years also changed the outlook of Canadian women 

regarding their place in society. They began the fight for 

equality upon realisation of their success in many societal 

roles denied to them under normal circumstances- First, spurred 

on by economic need as well as patriotic fervour, thousands of 

women entered the paid workforce, filling jobs vacated by 



e n l i s t e d  men. Furthermore, they p a r t i c i p a t e d  a c t i v e l y  i n  

r e c r u i t i n g  leagues, the P a t r i o t i c  Fund, and o rgan i sa t ions  such 

a s  t h e  YWCA t o  give aid and comfort t o  s o l d i e r s  Ear f r o m  home. 

And, most important ly ,  according t o  Gerald Fr iesen,  

War fever  brought t o  Western Canada, a s  t o  many pa r t s  of 
t h e  world, i n t e n s i f i e d  campaigns on behalf  of female 
s u f f r a g e  ... and t h e  v i s i b l e ,  pub l i c ly  acknowledged wartime 
work of women encouraged many reformers t o  press t h e i r  more 
comprehensive demands. 150 

Combined with the growing sense  of a r i g h t  t o  e q u a l i t y ,  this 

"war fever"  enabled e s t s b l i s h e d  s u f f r a g e t t e  groups t o  a t t r a c t  

new members, bo th  female and male. Roger Gibbins no te s  t h a t :  

t h e  years o f  t h e  F i r s t  World War i n  p a r t i c u l a r  saw the 
fus ion  o f  the S o c i a l  Gospel movement, (which sought t o  
t ransform P r o t e s t a n t  Christianity i n t o  a s o c i a l  r e l i g i o n  
centred upon man's p l i g h t  on earth,) with political 
movements ranging f rom t h e  s u f f r a g e t t e s  and t h e  
p r o h i b i t i o n i s t s  t o  t h e  proponents of  a g r a r i a n  radicali~m.'~' 

The u n i f i c a t i o n  o f  s o c i a l  and p o l i t i c a l  movements provided 

a much g r e a t e r  basis o f  support  t o  a given movement then it 

cou ld  muster based solely on i ts  own ideals. Each movement was 

no longer  truly separate from t h e  o t h e r s -  Rather, a common 

agenda was adopted t o  gain t h e  wides t  p o s s i b l e  support  f o r  t h e  

most important  goa ls .  Groups would not sacrifice basic t e n e t s  

of t h e i r  movements, but s t r a t e g i c  a l l e g i a n c e s  were necessitated 

by the  contex t  of change i n  the province dur ing  t h e  Great War 

years. Thusr organisations l i k e  t h e  Woman's Christian Temperance 

Union, t h e  United Farm Women of Alber ta ,  and t h e  Women's 



Canadian Club jointly pursued demands for equal rights,Is2 

overlooking the disparity of their platforms. 

The strategy sessions and public meetings introduced people 
of similar views-especially women-and thus were an 
instrument in the establishment of reform solidarity. 
Their goal was an united society, they responded where 
sacrifice was sometimes necessary and where the will of the 
majority prevailed.lS3 

What did the women of Alberta want in these years? The 

Larger issues included access to higher education, the 

professions, and public office. Closer to home, prairie women 

sought equal r i g h t s  in property law,'54 especially that which 

they jointly homesteaded with their husbands. '" By attacking 

c h e  larger issues with a concerted campaign for suffragism, 

women sought to link their causes-the demand for property 

rights, respectability as citizens of the province, and the 

desire for female emancipation-to a c h i e v e  large, seemingly 

unattainable goals. 

By t h e  end of the First World War, Canadian women had 

organised around a remarkable number of social, political, 

cultural and economic issues. However, what had this brought 

them legally? Save the major success of winning the vote in May 

of 1918, Canadian women r e f o r m e r s  did not see all of their 

wishes come to fruition. Rather,  1919 saw inflation rise and 

female employment drop drastically, a turbulent transition from 

the gender's earlier successes o f  the war years. As well, once 



t h e  men returned t o  t h e  homefront the women returned home. 

This return to pre-war conditions may expla in  t h e  belief that 

t h e  women's movement i n  Canada disappeared after  the achievement 

of suffrage. Yet, that idea, until recently unchallenged, does 

not equate to the reality of divorce in the province i n  the 

post-war years. In fact ,  as will now be established with an 

analysis o f  a series of cases ranging from 1919 to 1930,  the 

j u r i s t s  of the Alberta Supreme C o u r t  i s s u e d  landmark judgements 

on the issue of divorce which stand in sharp comparison t o  t h e i r  

federal and provincial counterparts. 



Chapter V-A Long-Needed Change: 

Alberta Justices and Divorce, 1918-1930 

One case, unprecedented i n  the l e g a l  h i s t o r y  o f  Alber ta ,  

was the landmark case of  Board v. Board i n  1918-1919. According 

to James G. S n e l l ,  

The ~ a l k e t ~ ~  and Board c a s e s  were products o f  the wartime 
environment which had placed new strains on i n d i v i d u a l  
f a m i l i e s  and on s o c i e t y  a t  l a r g e .  The First World War was 
a c a t h a r t i c  expe r i ence  f o r  English-speaking Canadians. 
Many were persuaded t h a t  Canadian society would be purged 
by  t h e  'war t o  end a l l  w a r s t ;  a b e t t e r  l i f e  was p o s s i b l e  in 
the f u t u r e .  One response a t  t h e  i n d i v i d u a l  l e v e l  was t o  
demand r e l e a s e  from a f a i l e d  marr iage .  T h e  ca se s  of 
Ca the r ine  Walker and William Board cha l lenged  t h e  
p rocedu ra l  s t a t u s  quo regard ing  d i s s o l u t i o n  of marriage. 157 

The p l a i n t i f f ,  W i l l i a m  Board, p r e s s ing  h i s  claim based on h i s  

w i f e ' s  a d u l t e r y ,  argued t h a t  the law of  England respecting t h e  

right t o  d i v o r c e  was i n  f o r c e  i n  Alber ta .  Consequently, t h e  

Supreme Court  o f  Alberta had j u r i s d i c t i o n  to  enforce it. Board 

v, Board was q u i c k l y  r e f e r r e d  t o  t h e  Appellate Divis ion of t h e  

A lbe r t a  Supreme Court  by Justice William Legh Walsh on a motion 

t o  quash t h e  p e t i t i o n  o f  d ivo rce  due t o  what he perceived was a 

l a c k  of j u r i s d i c t i o n .  I n  t h i s  case ,  heard on June 26, 1918, t h e  

p r e s i d i n g  judges, s i t t i n g  en banc, were Chief J u s t i c e  Horace 

Harvey (who presented the one d i s s e n t i n g  opinionu8)  and J u s t i c e s  

James Hyndman, Nicholas Du Bois Dominic Beck, Charles Allan 

Stuart and Will iam Charles Simmons. 



The general consensus of the Court, headed by Justice 

Stuart in the affirmative, was that it did indeed hold the 

substantive right to grant divorce under the English Divorce and 

M a t r i m o n i a l  Causes Act of 1857 which became part of the law of 

Alberta under the Northwest Territories Act (sec. 11, ch. 50, 

1886) and the Alberta Act of 1905 (sec. 3 ) .  Therefore, as long 

as it was part of Alberta law, the Supreme Court must have the 

jurisdiction to administer it .Is9 Justice Stuart argued that just 

because no one before this had attempted to assert the 

proposition that a law of divorce existed i n  the Northwest 

Territories, or in any of the provinces carved out of the vast 

'region, it had no bearing upon the question at hand. (He 

reasoned that the vagueness of the divorce l a w  i n  Alberta 

probably deterred many litigants from incurring the risk and 

expense of putting t h e  irtatter t o  test o f  a long series of 

appeals in the Courts before t h i s . )  Additionally, Justice 

Stuart believed that no ordinary law nor Court-for c e r t a i n l y  the 

passing of a private Act of Parliament was not ordinary i n  any 

respect-existed for Albertans to ascertain their substantive 

right to divorce which existed in the 1870 reception of English 

law. 

According to four out of five Justices of the Court, simply 

hearing the  prayers and petitions for statutes on divorce from 



the populace of Alberta was not enough f o r  the Dominion 

Parliament. They believed that a specific English court (the 

Court of Divorce and Matrimonial Causes established in 1857) had 

existed to hear divorce petitions by 1870. Just because the 

Courts  in Alberta did not replicate those of the Imperial 

homeland, did not  mean that the Courts could not hear divorce 

petitions. Instead, Stuart wrote for his brethren that 

according t o  Section 14 of  the Act of  1857 (that which defined 

the scope of the jurisdiction conferred), the Court 

may and shall hear pleas in all manner of actions, causes 
and suits, as well as criminal as civil, real, personal and 
mixed.. . [as that which may] be done in Her Majesty's Court  
of Queen's Bench, Common Bench ... Court of Exchequer, Court 
of Chancery or the Court of Probate in England.lS0 

Moreover, Stuart wrote that a husband and wife have a 

continuously existing right to certain conduct by the o t h e r .  

The common i a w  a i d  n o t  give a remedy for the infringement of 

that right against the guilty spouse though it did against the 

third party, the accomplice, or the paramour. Thus, he believed 

it was in the best interests of those plaintiffs (who sued their 

spouses based on infidelity) to have as equal rights to justice 

as they would in dealing with a guilty third party, He 

concluded his opinion by dismissing the petition of Mrs. Board, 

the defendant, without c o s t s ,  and allowing the case to be 

addressed in the Alberta Court .  



The remaining Justices of the Court confirmed the 

lengthy opinion given by Stuart with minute additions of their 

own on several points of law. But one Justice included a 

detailed description of h i s  religion and its effects on his 

capacity as an Alberta Justice to entertain divorce petitions. 

Justice Beck, a confirmed Catholic for more than thirty years at 

the time of this case, included several paragraphs on his belief 

that he would be in no way be acting with a "bad or uneasy" 

conscience by ruling on divorce cases. He stated that he was 

responding to: 

Observations of various persons occasioned by the raising 
of the question of the jurisdiction of the Courts of the 
provinces of Manitoba, Saskatchewan and Alberta-..have made 
it clear to me that the opinion commonly prevails that, 
being a Catholic, I cannot with a good conscience take part 
in any divorce proceedings arising in this Court. 161 

His belief on the issue was that if a Catholic marriage is not 

valid and binding by canon law (i.e, if one breaks the 

commandment against adultery), and if the partners promise not 

to re-marry during the lives of both of them, the civil law is 

warranted to secure the applicant's rights in regards to custody 

of children born during the marriage and property held between 

t h e  two partners in question. The divorce would not necessarily 

be viewed as favourably as would be the nullity of a marriage by 

the Church. But Beck remarked: 

... sitting as a judge in a Court established by the 



a u t h o r i t y  of  the State t o  administer t h e  laws of t h e  
S t a t e ,  

my duty is t o  find t h e  t r u e  facts and t o  declare t h e  c iv i l  
l a w  [emphasis added] applicable t o  those f ac ts  [and] 1 am 
in no way, for i n s t a n c e ,  r e s p o n s i b l e  for t h e  law o f  t h e  
s ta te ,  which [ i s ]  i n  c o n t r a d i c t i o n  t o  the law of t h e  
Church..-- 162 

T h e r e f o r e ,  Beck was resolved t o  c o n t i n u e  t o  act i n  h i s  r o l e  as a 

J u s t i c e  o f  t h e  Supreme C o u r t  because h e  felt he had made t h e  

d i s t i n c t i o n s  clear between c i v i l  and  canon l a w ,  as w e l l  as  what 

was every good and faithful C a t h o l i c ' s  r e s p o n s i b i l i t i e s  

r e s p e c t i n g  b o t h  f a c e t s  of law. 

The case was later sent t o  t h e  Privy Counc i l  on appeal  and 

uphe ld  on May 15, 1919. A s  Viscount  Haldane stated: 

The r i g h t  t o  d i v o r c e  had, b e f o r e  t h e  s e t t i n g  up of a 
Supreme and  S u p e r i o r  Cour t  o f  record i n  A l b e r t a ,  been  
i n t r o d u c e d  i n t o  t h e  s u b s t a n t i v e  l a w  of t h e  province. T h e i r  
L o r d s h i p s  are o f  t h e  o p i n i o n  t h a t ,  i n  the  absence of any 
e x p l i c i t  and v a l i d  l e g i s l a t i v e  d e c l a r a t i o n  t h a t  the Court 
was n o t  t o  exercise j u r i s d i c t i o n  i n  divorce, that Cour t  was 
Socnd tc e n t e r t a i n  and to give  to proceedings for making 
t h a t  right operative. L 63 

T h e  Lordsh ips  a l s o  commented on the f a c t  t h a t  the  p r o v i n c e  had  

not enacted t r i b u n a l s  t o  i n t r u d e  on t h e  exclusive j u r i s d i c t i o n  

of the Dominion- Instead, it was responding  t o  the d e a r t h  of a n  

e f f e c t i v e  means of recourse. 

Board v. Board, as heard in the  A p p e l l a t e  Div i s ion ,  was t he  

l e n g t h i e s t  d e c i s i o n  t o  be  r e n d e r e d  o f  any of t h e  d i v o r c e s  

covered in the period addressed by t h i s  thesis. U n f o r t u n a t e l y ,  

one  knows L i t t l e  of Wi l l i am Board and h i s  e r r a n t  wife, f o r  the 



82 
Court was far more concerned with establishing jurisdiction 

than i n  contemplating t h e  actions of the couple that eventually 

brought them to divorce. The major newspapers i n  t h e  province, 

while impressed with the precedent set in this action, chose not 

to report on the particulars of the case. It is hard to 

ascertain why this was the situation in Board v .  Board. In 

other cases under examination, b c t h  the Law Reports and any 

newspaper coverage is replete with the intimate details which 

brought the petition before the c o u r t .  One can estimate perhaps 

t h a t  Board, a s  a male claimant, may have had brought pressure to 

bear to keep any sordid particulars from the public. I t  is 

quite possible that the press simply respected a male claimant's 

right to privacy, (for this was surely n o t  t h e  case i n  other 

examples offered earlier in this thesis.) Regardless, while 

William 9oard eventually obta ined  the relief he sought, the 

absence of the very personal circumstances of this rendering is 

hard to fathom given the precedent set for the future of divorce 

reform in Alberta. 

What is of crucial importance in this case was that the 

provincial court claimed jurisdiction, and important local 

members of the law profession supported the changes forwarded 

because the decision established a bold stride forward--one that 

Ottawa continued to avoid.16' The commonplace conservative 
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atmosphere of t h e  C o u r t ,  h i g h l i g h t e d  by the opinion of C h i e f  

J u s t i c e  Harvey i n  h i s  d i s s e n t ,  was finally put as ide  t o  c r e a t e  a  

venue f o r  A lbe r t ans  t o  free themselves o f  unhappy marr iages  

which the  Dominion Par l iament  had n o t  yet been able t o  see done 

f o r  t h e  m a j o r i t y  of  citizens of t h i s  p rov ince .  I t  had, once and 

f o r  a l l ,  e s t a b l i s h e d  a means of  d e a l i n g  w i t h  an i n c r e a s i n g  

number of  divorce c a s e s  i n  Alber ta , '65  much like t h a t  of  C. v. C. 

i n .  1919.  

The judgment i n  t h e  case of C. v. C., h e l d  on March 25, 

1919,  w a s  r e s e r v e d  as t h e  Alber ta  Supreme Court  awai ted  t h e  

decision o f  t h e  P r i v y  Counci l  upon appeal i n  Board v. Board. In  

t h i s  case, the p l a i n t i f f ,  M r .  C. ,  had made a c l a i m  f o r  d i v o r c e  

based on s e v e r a l  i n s t a n c e s  of  h i s  wife ' s  a d u l t e r y .  During t h e  

t r i a l ,  Miss Sp. ( s i s t e r  t o  M r s .  C.) and M r .  S -  gave sworn 

tesclmony cnar; f i t  exacrriy cne confession evencua i iy  made b y  t h e  

defendant of  h e r  a c t i v i t i e s  w i th  a man i n  Moose Jaw. She was 

r epo r t ed  t o  have v i s i t e d  t h e  t e n t  of  t h i s  man with  whom s h e  was 

keeping company w i t h  on a t  least two occas ions ,  which gave he r  

many o p p o r t u n i t i e s  t o  have committed the o f f e n c e  with which she 

was charged. Add i t i ona l l y ,  there were drives taken by t h e  two 

a lone .  On one instance, she returned appearing completely 

d i s h e v e l l e d  and  claiming that she had quite a good time o u t  w i th  

t h i s  man, There  was s c a n t  and inconclusive evidence of o t h e r  



such activities between Mrs. C. and men in Calgary and 

Edmonton, but it was the behaviour of Mrs. C .  in Moose Jaw that 

fully convinced Walsh of her unseemly character as a wife in 

this marriage . 
Mrs. C. would be, to the belief of the Court, guilty of 

adultery in any ordinary action-but divorce, according to 

Justice William Legh Walsh, was no ordinary action. Therefore, 

despite the evidence of two witnesses as to her guilt, Walsh was 

careful not to offer a swift judgment for fear of collusion 

between man and wife. Justice Walsh believed a divorce action 

was a kind of action 

in which a wife, separated from her husband, when she has 
become tired of the marriage tie and when she knows that 
her husband is anxious to be rid of her might be willing to 
make some admission of infidelity on her part for the 
purpose of aiding her husband to free himself in this way, 
even though the admission were not true. 166 

While the case seemed to have an overwhelming preponderance 

of evidence to find for t h e  petitioner, Walsh was seemingly 

unwilling to find for the plaintiff in this trial due to the 

questions regarding jurisdiction that were being addressed by 

the Privy Council in Board v. Board, In his final opinion, h e  

stated t h a t  

The evidence in this case convinces me that the defendant 
during her married life and without the connivance or 
collusion of the plaintiff committed adultery on more  than 
one occasion and with more than one man ... I think, however, 
that until the jurisdiction of this Court to grant a 
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d i v o r c e  is mainta ined by the Pr ivy  Council it would n o t  
be p roper  f o r  m e  to d i r e c t  t h a t  judgement be  e n t e r e d  f o r  
the p l a i n t i f f  .16' 

Therefore, it was no t  so much t h e  ev idence  p resen ted ,  the 

a d u l t e r y  of  Mrs. C. ,  nor t h e  desire of t h e  coup le  t o  d i v o r c e  

t h a t  was most p e r t i n e n t  t o  t h e  render ing  o f  a d e c i s i o n  i n  t h i s  

c a se .  R a t h e r ,  i t  was t h e  q u e s t i o n  of j u r i s d i c t i o n  t h a t  most 

plagued Walsh i n  h i s  r u l i n g .  He concluded h i s  op in ion  i n  t h e  

Western Weekly Reports b y  s t a t i n g :  

My d i r e c t i o n  t h e r e f o r e  will be that i f  t h e  j u r i s d i c t i o n  o f  
t h i s  Court  t o  g r a n t  a d i v o r c e  is u l t i m a t e l y  e s t a b l i s h e d  by 
t h e  judgment o f  t h e  P r ivy  Council judgment w i l l  go i n  
favour  o f  t h e  p l a i n t i f f  f o r  t h e  dec r ee  as prayed. I f  on 
t h e  o t h e r  hand t h e  Pr ivy  Council  shou ld  hold t h a t  t h e r e  is  
no j u r i s d i c t i o n  i n  t h i s  Court  t o  g r a n t  d i v o r c e  t h e  a c t i o n  
w i l l  be d i smissed  because i n  t h a t  c a s e  1 would have no 
power t o  grant t h e  judgment. 168 

His to ry  shows that t h e  Pr ivy  Council  u l t i m a t e l y  did g r a n t  

j u r i s d i c t i o n  t o  the  A l b e r t a  Supreme Court ,  and that M r .  C. and 

Mrs. C -  were legally able t o  d i s s o l v e  t h e i r  unhappy union. 

Walsh's decision t o  r e s e r v e  judgment i n d i c a t e s  n o t  o n l y  t h e  

omnipotent predominance o f  both t h e  P r i v y  Counci l  and the case 

o f  Board v. Board, but a l s o  o f  the r e c e n t  r e s p o n s i b i l i t i e s  

t h r u s t  upon t h e  Court, ones t h a t  he chose  t o  commandeer wi th  a 

light touch.  Walsh would f ind for t h e  plaintiff, which w a s ,  i n  

a l l  actuality, a clear case of s imple  adultery. Even a few 

years l a t e r ,  it would be n o t i c e a b l y  easier on the conscience  o f  

a judge to quickly r ende r  a decision in a case with similar 
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circumstances. But this does show a Court mindful of a rush 

to judgment, the fear over collusion in such actions, and most 

importantly, the message they were imparting to the public on 

such a contentious moral issue. 

B.  v.  B. was heard in the Supreme Court of Alberta on 

November 8, 1919, just s i x  months after the Privy Council 

decision in Board v. Board. Only a brief rendering was given, 

but it aptly portrayed some of the gender inequalities in the 

justice system at this time. The couple married in Nova Scotia 

in 1906. They moved to Fernie, British Columbia, in 1910 or 

1911. They lived together in Fernie until 1916 when the 

defendant enlisted and went overseas. He returned in 1917, and 

was a patient in the military hospital near Calgary. About a 

month after his return, the plaintiff Mrs. B came to Calgary and 

Lived in an apartment where her husband u s u a l l y  spent Saturday 

nights with her. On one occasion when he was visiting, she 

suspected him of having committed adultery with a woman who 

lived in the same apartment building. He confessed to the 

charge. She appeared to have condoned the act until he repeated 

it with the same woman soon thereafter. The only evidence of 

cruelty on the part of the defendant was the fact t ha t  s h o r t l y  

after going to Fernie he came home drunk one night and called 

her terrible names in front of everyone.L69 



Justice David Lynch Scott heard the case, and soon 

dismissed the action on his belief that this one act of verbal 

abuse in Fernie (committed years before) did not constitute 

cruelty in its legal sense. Although her husband's adultery had 

been proven, the wife was not entitled to a divorce according to 

the grounds demanded by the Divorce and Matrimonial Causes Act 

of 1857. Thus, despite the disturbing acts committed of an 

unrepentant philandering husband, Mrs. 8. was not entitled to a 

divorce according to the law of the land. 

To r e l a t e  this back to the landmark case of Board v. Board 

is both quite simple and quite unsettling at the same time. 

Although both cases involved simple adultery, the differing 

outcomes occurred for one sole reason-the difference in gender 

of those who pressed their claim at Court. William Board was 

aale, and therefore simple adultery xas reason enough t o  be 

g ran t ed  a dissolution of his marriage; Mrs. B. as plaintiff was 

not so entitled because as a woman at this time (1919) she had 

to prove simple a d u l t e r y  combined with a charge of incest ,  

bigamy with rape, sodomy, bestiality, c r u e l t y ,  or desertion 

without reasonable excuse for two years or upward. Since Scott 

denied the claim of cruelty, Mrs. B. was unable to free herself 

from her unhappy state in a Loveless marriage. 

Another case involving adultery was Moran v. Moran, decided 



on Februa ry  13,  1920. Beatrice Margaret Moran was t h e  

p l a i n t i f f  i n  t h i s  a c t i o n ,  b rough t  b e f o r e  t h e  Cour t  i n  e a r l y  

November 1919. She and h e r  husband married on August 14,  1912 i n  

Ca lga ry ,  and t h e y  l i v e d  t o g e t h e r  u n t i l  Oc tober  1917. During 

t h a t  t i m e ,  t h e y  had two c h i l d r e n ,  o n l y  one of whom remained 

a l ive .  M r .  Moran was a motorman on t h e  street ra i lway  f o r  f o u r  

and a h a l f  years d u r i n g  t h e i r  mar r i age ,  and t h e  couple  

m a i n t a i n e d  a  good l i v e l i h o o d .  

Af ter  f i v e  years o f  a m a r r i a g e  t h a t  i n c l u d e d  abuse  and 

a l c o h o l i s m  on t h e  p a r t  of the defendan t ,  M r .  Moran l e f t  h i s  w i f e  

i n  Oc tober  1917 and p r o v i d e d  no s u p p o r t  f o r  h i s  f ami ly  since 

t h a t  t i m e .  I n  December 1918,  he became ill w i t h  i n f l u e n z a ,  and 

h i s  wife was r e q u e s t e d  t o  t a k e  him i n  and care f o r  him- She 

complied, b u t  as h e r  husband became w e l l  a g a i n ,  he t u r n e d  

abusive and resumed dr ink ing .  3 e s p i t e  this tense environment, 

t h e  two discussed resuming marital r e l a t i o n s ,  a p p a r e n t l y  on  t h e  

prompting of M r .  Moran. In  J a n u a r y  o f  1 9 1 9 ,  s h e  t o l d  him t h a t  

he could remain w i t h  h e r ,  and if he conduc ted  h imsel f  i n  a 

proper  manner fo r  t h r e e  months, she  would c o n s e n t  t o  l i v e  as man 

and w i f e ,  T h e  defendant failed t o  c a r r y  o u t  his p a r t  of the 

u n d e r t a k i n g ,  became drunk a n d  v i o l e n t  i n  h e r  house, and  

a t t e m p t e d  t o  p o i s o n  her. H e  was c o n v i c t e d  o f  the charge b e f o r e  

a m a g i s t r a t e  on February  25, 1919. Mrs. Moran r e f u s e d  t o  a l l o w  



him to re-enter her home after this incident, but did give 

him money to support himself from those proceeds she earned 

managing a boarding house. In addition, there was some evidence 

before the Court that Mr. Moran had been Living in adultery with 

a prostitute in Vancouver. 170 

Justice William Simmons, at trial court, decided to reserve 

judgment for three months, despite this undefended action of 

divorce which included adultery, cruelty and desertion, because 

he wished to consider whether the actions of Mrs. Moran (when 

she nursed her husband back to health and gave him the three 

month ultimatum) amounted to condonation of her husband's prior 

misconduct: that is, conduct before J a n u a r y  1919, but certainly 

not after given the poisoning attempt. Simmons decided that 

condonation required complete forgiveness on the wife's part to 

restore Nr. Xoran to h i s  stature in t h e  aarriage b e f o r e  t h e  

initial adultery or abuse ever occurred. Since Mrs. Moran did 

not express any desire to reconcile, and she only took him into 

her home in an act of graciousness, Simmons believed that she 

did not condone his behaviour. Therefore, he ruled that the 

husband's desertion amounted t o  more than two years and granted 

the plaintiff her divorce request. 

Mr. Moran did not appear in Court. Mrs. Moran was given 

c u s t o d y  o f  their c h i l d  and awarded costs of the action. In the 



90 
judge's decis ion  there was no maintenance ordered f o r  e i t h e r  

t h e  wife  o r  t h e  ch i ld .  M r .  Moran d i d  not choose t o  appeal, most 

l i k e l y  since h e  would have fared no b e t t e r  under the  l aw  with 

another  Alberta J u s t i c e .  Nevertheless, t h i s  case was a 

s t r a igh t fo rward  one. M r s .  Moran was more fo r tuna te  than Mrs. 8. 

i n  the e a r l i e r  a c t i o n  c i t e d  above because she was ab le  t o  prove 

t h e  lecherous a c t i o n s  of her  husband, plus persuade the  Court t o  

be l i eve  her charges of cruelty and deser t ion .  Unfortunately for 

Mrs. Moran, t h i s  was too e a s i l y  done. 

McCormack v. M c C o m a c k ,  i n  June of - 1920, i l l u s t r a t e s  

s e v e r a l  p e r p l e x i t i e s  of divorce law t h a t  would become more 

'common f o r  t hose  seeking redress  i n  t h e  p rov inc ia l  courts. In 

t h i s  case, an English war br ide  married i n  February 1917 i n  

England where she l i v e d  t o  her  Scott ish-born husband. She l a t e r  

joinsd h i m  i n  Lethbridqe, Alberta ,  where on denobilisatior? he  

had preceded he r  and had begun working f o r  a railway company. 

After t h e  armistice had been reached, she journeyed t o  Alberta 

t o  f i n d  h i m  cohabiting w i t h  a war widow whose husband was k i l l e d  

f i g h t i n g  i n  France. A t  t h a t  time, he took h i s  br ide  t o  l i v e  

with himself and this widow, t h e  wife thus being placed i n  t h e  

'shocking" p o s i t i o n  o f  being "the actual witness of their 

adul te rous  i n t e r c ~ u r s e . " " ~  A f t e r  a f e w  months the husband, i n  

t h e  company of the widow, dese r t ed  his w i f e  and moved to  



Montreal. 

This case was not about adultery or any perceived cruelty 

or desertion. Rather, it was a serious debate involving the 

question of domicile. The Court, sitting en banc in the 

Appellate Division (which included Chief Justice Harvey, and 

Justices Stuart, Beck, and William Ives) was referred this case 

on the urging of Justice Walsh. Walsh was concerned that there 

was inconclusive evidence as to the actual domicile of Mr. 

McCormack. Since the action was undefended, Walsh asked the 

Court if they believed he should render a decision or delay 

until more evidence was offered. According to the evidence of 

'Mrs. McCormack, the defendant Mr. McCormack was born in Glasgow, 

Scotland, but had lived in Lethbridge for approximately seven 

years before enlisting at Moose Jaw, Saskatchewan, for the war 

sffort. The Court did  not dispute her evidence touching the 

subject of his domicile, but they did question whether they held 

jurisdiction to dec ide  this case .  (Their prudence was important 

because the law of domicile regulated the international, 

especially American, recognition of divorce.) 

Justice Ives concurred with Harvey, who offered the primary 

opinion in this case. His conclusion regarding Mr. McCormackrs 

domicile was that its origin was in Scotland; he had a brother 

in Fernie, British Columbia, whom he visited quite often; and he 



enlisted in Moose Jaw, and was now in Montreal. Harvey 

believed that it would be safe to infer that he had never 

established a permanent residence here, nor did he ever intend 

on making Alberta his fixed address. Therefore, Mrs. 

McCormack's claim could not be heard by this Court f o r  it had no 

jurisdiction. He added, 

The fact that by law the domicil of the wife is that 
of the husband seems to place her somewhat at a 
disadvantage but inasmuch as the consequences both as 
respects divorce and many other matters are so much 
concerned with international law, the subject cannot be 
dealt with adequately by local legislation and any attempt 
to give the Court a jurisdiction which would not be 
recognised in other jurisdictions might do more harm than 
good. 173 

'Beck, Harvey and Ives agreed that more evidence was necessary to 

ascertain domicile in this case. If it was not provided, Mrs. 

McCormack's claim would have to be dismissed. 

fiscice Stuart cancurred with his colfeagues but was f a r  

more sympathetic t o  the plight of this young war bride. He 

seriously considered moving beyond artificial determinations of 

continuing domicile t o  the recognition of a wife's separate 

domicile due to the intricacies of this case, and the 

unfortunate position of Mrs. McCormack. According to Stuart, 

The existing rule of domicile put wives at a disadvantage, 
surely the American rule of separate domicile was 
preferable. Since English l a w  admitted the possibility of 
exceptions to the basic rule, why should not this Court 
also be privileged to develop the law according to the 
principles of natural justice and to lay down a rule to fit 
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the  j u s t i c e  of t h e  case ... where t h e  facts p r e s e n t  very 
s p e c i a l  c i r cums tance  o f  i n j u r y  and wrong. '74 

Y e t ,  d e s p i t e  t h e  b e s t  of i n t e n t i o n s ,  Stuart a g r e e d  with h i s  

fellow j u s t i c e s ,  con tend ing  that g i v e n  " the  meagre evidence 

before us I do not think w e  should yet venture t o  assume 

j u r i s d i c t i o n  i n  t h e  case. . . . d7' Again, t h e  c o u r t s  proceeded 

p r u d e n t l y  with t h e i r  new-found ob l iga t ions  i n  t h e  rea lm of 

divorce.  

Board v .  Board proved t o  t h e  law p r o f e s s i o n  that 

j u r i s d i c t i o n  was a s l i p p e r y  road i n  most d i v o r c e  c a s e s ,  

especially w i t h  cases l i k e  t h a t  of McCormack v. McCormack. I t  

4 s  sad t h a t  t h i s  case, Like o t h e r s  touched on i n  t h i s  p a p e r ,  w a s  

n o t  resolved t o  b e t t e r  the predicament  o f  M r s .  McCormack. 

Rather ,  i t  followed t h o s e  s t r i c t  p rocedures  of j u r i s d i c t i o n  and 

d o m i c i l e  i n h e r i t e d  f r o m  England coupled  w i t h  t h e  p a t r i a r c h a l  

b e l i e f  o f  most judges that it was, for the  betterment of the 

larger soc ie ty ,  a g r e a t e r  good t o  m a i n t a i n  t h i s  farcical 

marriage with a husband who had committed a d u l t e r y  and d e p a r t e d  

A l b e r t a  with h i s  mistress. The l a w  reports give  no f u r t h e r  

evidence of  this couple-one c a n  o n l y  imagine that t h e  young w i f e  

t r a v e l l e d  home t o  mother i n  England and s tar ted anew. 

N e v e r t h e l e s s ,  it would not be the Supreme Court of Alberta t h a t  

would find j u s t i c e  for this u n f o r t u n a t e  woman. 

Torsell v. Torsell came before  the Alber ta  Supreme Court on 
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t r i a l ,  Justice Simmons awarded c u s t o d y  of f o u r  i n f a n t  c h i l d r e n  

and  a f i x e d  alimony t o  Mrs. T o r s e l l ,  t h e  p l a i n t i f f  i n  the  c l a i m .  

In that case, t h e  husband had cha rged  h i s  wife p u b l i c l y  w i t h  

u n s u b s t a n t i a t e d  c h a r g e s  of a d u l t e r y ,  which she i n  t u r n  b e l i e v e d  

would b e  sufficient reason f o r  payments of al imony based  on  

l e g a l  c r u e l t y .  Simmons concurred w i t h  Mrs. T o r s e l l ,  s t a t i n g :  

O n  t h e  ground of t h e  a l l e g e d  physical v i o l e n c e  I do n o t  
I t h i n k  t h a t  the p l a i n t i f f  has  e s t a b l i s h e d  any r i g h t ,  but i n  

r e g a r d  t o  t h e  charges o f  u n f a i t h f u l n e s s  (made by t h e  
d e f e n d a n t  husband against t h e  p l a i n t i f f  wife) t h e  d e f e n d a n t  
admits hav ing  made them. * * * L a m  o f  o p i n i o n  t h a t  such 
a c h a r g e  made by a husband p u b l i c l y  a g a i n s t  his wife and 
u n s u b s t a n t i a t e d  a f f o r d s  h e r  l e g a l  ground for t h e  r e l i e f  
which she claims. L7 6 

M r .  T o r s e l l  a p p e a l e d  t h e  d e c i s i o n  t o  t h e  A p p e l l a t e  D i v i s i o n  o f  

t h e  Alberta Supreme Court where Chief  J u s t i c e  Harvey and 

J u s t i c e s  S t u a r t  and Beck sat t o  h e a r  t h e  petition. Harvey 

b e l i e v e d  that i n  accordance  w i t h  the precedent laid out i n  t h e  

English case o f  R u s s e l l  v. Russell, [1897-A. C. 395 ,  66 L. J. P. C., 

1221, ( h e a r d  i n  the House of Lords and s u p p o r t e d  by only a 

m a j o r i t y  of one), legal  cruelty c o u l d  only b e  defined a s  a c t i o n s  

which c a u s e  "danger t o  l ife, l imb o r  h e a l t h ,  p r e s e n t  o r  

fu tu re .  '*I7' H e  r u l e d  that the  c l a i m  f o r  a l imony s h o u l d  be 

dismissed as well as the claim f o r  c u s t o d y  of the two older 

c h i l d r e n .  Both were due, he reasoned,  t o  h e r  i n a b i l i t y  t o  

p r o p e r l y  care for her c h i l d r e n ,  and t o  his belief t h a t  t h e r e  was 
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Harvey reasoned that Mrs. Torsell should be allowed to keep the 

two youngest children if she desired such because of their 

tender age and the husband's belief that they were not his 

offspring. In addition, and almost as an afterthought, Harvey 

ruled that "As is customary, the defendant (the husband) will 

bear all costs. "17' 

Justice Beck held the one dissenting opinion in this case, 

Despite previous judicial pronouncements against divorce because 

of his Catholic upbringing (Board v .  Board,) Beck believed that 

Russell v. Russell was too constrictive in its definition of 

legal cruelty, and to use it as precedent was hampering the 

Court in deciding this particular case of alimony. As well, it 

is important to note that although Justice Stuart concurred with 

tne C h i e f  Gustice, he did so reluctantly: 

I am bound to say that 1 cannot congratulate upon its 
wisdom a Legislature which enacted in effect that the right 
of a woman to a redress of grievous wrongs committed 
against her by her husband, must depend upon the view of 
what her rights ought to be, arrived at by Judges in 
England in the year of grace 1790 and prior thereto. 179 

As with Board v. Board, the Court sought the opinion of the 

English court over any other in establishing precedent. While 

it was wise to follow the sound and familiar Imperial legal 

tradition, the Alberta Supreme Court limited itself by 

disregarding the actions of its fellow provinces and the most 
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recent trends occurring in the western United States and 

England after 1897. In Nova Scotia, cruelty was an independent 

ground for obtaining a divorce. In the rest of Canada, before 

the Marriage and Divorce A c t  of 1925, cruelty could be grounds 

for alimony or judicial separation, but not divorce. However, 

cruelty was not defined as merely 'casual cruelty" in Alberta. 

According to James G. Snell, "the victim must suffer physical 

illness or mental distress that seriously impaired bodily health 

or endangered l i fe."'eo Decisions in American and English courts 

reflected a changing image of the behaviour of marriage 

partners. But Canadian jurists relied on legal standards that 

reinforced old social mores and gender roles. Canadian judges 

hoped for reconciliations in most cases-an understanding agreed 

upon by the genders of a hierarchy of responsibilities for 

familial and moral stability in each case. Ccnsequently, their 

lack of innovation was ruefully apparent against the ideals of 

more moderate justices such as Stuart and Beck in Alberta, the 

actions of their North American neighbours, and their legal 

motherland, England, in correcting unhealthy marriages and 

establishing a modicum of happiness for couples like the 

Torsell's. 

The case of Detro v. Detro in October of 1922 was another 

acticn that revealed the complexities of differing jurisdictions 
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t h e  Alber ta  Supreme Court was q u i t e  o f t e n  confounded with,  

I n  t h i s  p e t i t i o n  a t  t r i a l  f o r  alimony i n  a j u d i c i a l  s epa ra t ion ,  

t h e  p l a i n t i f f ,  aged fifty-two, and h e r  husband, aged sixty-two, 

were marr ied i n  the state of C a l i f o r n i a  i n  February 1918, They 

moved t o  Phoenix immediately a f t e r  t h e  ceremony, and s h o r t l y  

t h e r e a f t e r  domestic d i f f e r e n c e s  arose. Al though  not  of a 

s e r i o u s  na ture ,  t h e  defendant deserted h i s  wife and went t o  l ive  

with a r e l a t i o n  i n  Colorado Springs.  While l i v i n g  i n  the  state 

of Colorado, t h e  defendant con t r ibu ted  t o  h i s  estranged wife ' s  

support  by making payments t o  her  from t i m e  t o  time of $ 4 0  per 

month u n t i l  he  ceased t o  do so i n  January of 1 9 2 0 .  M r s .  Detro 

'began an a c t i o n  f o r  alimony i n  t h e  county of E l  Paso, Colorado, 

i n  1919, c la iming moneys for her  support  and maintenance. 

According t o  he r  testimony i n  t h i s  t r i a l ,  she i n s i s t e d  that t h e  

C o l ~ r a d o  C o u r t  awarded h e r  $100 per month and costs on Yarch 29,  

1920 .  However, t h e  Colorado case  was an undefended one since 

M r .  Detro had moved t o  Hardisty,  Alberta, i n  the spring of 1918. 

H i s  w i f e  alleged i n  t r i a l  t h a t  no payments had been made under 

t h e  Colorado court order ,  and she wished the Alberta court to 

insist on h i s  compliance with t h e  in junc t ion .  181 

In his October 27, 1922 ru l ing ,  J u s t i c e  Simmons insisted 

t h a t  he had no j u r i s d i c t i o n  t o  enforce  an order  of a foreign 

court- iie would, however, consider  her p e t i t i o n  due t o  T h e  
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Judicature Act, ch- 3, 1919, sec. 21, which stated: 

the Court shall have jurisdiction to grant alimony to any 
wife who would be entitled to alimony by the law of 
England, or to any wife who would be entitled by the law of 
England to a divorce and to alimony as incident t h e r e t o ,  or 
to a wife whose husband lives separate from her without any 
sufficient cause and under circumstances which would 
e n t i t l e  her, by t h e  law of England, to a decree of 
restitution of conjugal rights. 182 

Simmons concluded that the defendant had deserted his wife for 

more than two years without cause, that Mr. Detro had funds with 

which to maintain his wife since she herself had no means of 

income, and therefore that Mrs. Detro was entitled to alimony of 

$ 4 0  per month and costs. Simmons acted within the outlined 

=legal parameters and was still able to obtain some justice for 

the plaintiff despite h i s  lack of jurisdiction, highlighting h i s  

temperate sensitivity while maintaining the conventions of 

Alberta law. 

In reference to Board v. Board, the learned judge was 

indeed a b l e  to forward t h e  move towards divorce reform. While 

many of his contemporaries may have refused to hear the case due 

t o  t h e  question of an unrecognisable divorce decree, Sirnmons 

allowed the alimony request under the Judicature Act, and, 

additionally (although p e r h a p s  inadvertedly), sustained t h e  

ability of the wife to establish and maintain her own domicile 

even t hough  she w a s  still. married- Simmons wrote: 

In our Court in Lee v -  Lee, 16 ALR 8 3 ,  [I9201 3 WWR 530, it 
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was held t h a t  an action for alimony was not n e c e s s a r i l y  
incident to an action for divorce or judicial separation or 
to a decree of restitution of conjugal rights. The 
inference is clear that an action for alimony c a n  be 
brought alone. ... 103 

In the facts of the case, Mrs. Detro was abandoned, her husband 

established a separate domicile, she came to the Alberta Court 

for relief where her husband resided, and the Court allowed her 

alimony action knowing full well that her residence was still in 

Colorado while her husband lived in Hardisty, Alberta. As 

always, the Court p r e s s e d  for a n  eventual reconciliation between 

the parties since they had not yet divorced. But s u c h  

optimistic t h i n k i n g  seems naive. Mrs. Detro now had the a b i l i t y  

'to live on her own, apart from h e r  husband, on the funds with 

which he provided. Neither party ever stated that they wished 

to consider a restitution of t h e i r  married state. Therefore, 

although no 2r;rther documents exist on t h e  D e t r o  cmple, it 

seems probable to ascertain that the marriage was e f f e c t i v e l y  

over. 

In Payn v. ~ a ~ n , ' ' '  the j u s t i c e s  were more aggressive i n  

their j u d i c i a l  interpretation than they ever had been in 

p r e v i o u s  cases. The couple in question, an English-born husband 

and wife, w e r e  married on the Island of Jersey in 1900. Mr. 

Payn. the respondent in this action, moved to Alberta in 1910, 

settled. and acquired a homestead. He returned to J e r s e y  i n  
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1914, and in the same year t h e  couple moved to Alberta, They 

lived together as man and wife until April 1920, where by that 

time they had acquired a Canadian domicile. In 1920, the 

husband moved to Montana temporarily b u t  decided to return to 

Alberta a year later. Subsequently, in the same year (1921) he 

r e t u r n e d  to Montana, obtained a divorce in the District Cour t  of 

the 1 8 t h  J u d i c i a l  d i s t r i c t  of t h e  S t a t e  of  Montana, and 

remarried on October 15, 1921 in Chinook, Montana. His wife, 

however, had no ability to re-marry as she desired (since the 

p r o v i n c e  of Alberta still considered her a married woman), nor 

did  she have  any  assets ( n o r  any support  since April of 1920) 

now that her husband had deserted her and fled the c o u n t r y .  The 

Alberta Supreme C o u r t  held a t  t r i a l  that although t h e  husband 

had abandoned his Canadian domicile, the wife's Alberta domicile 

zan t i zued .  The Csurt  thus had jurisdiction, and the wronged 

wife was granted a divorce in this undefended action. 

I n  h i s  judgment, Justice Simmons was susp ic ious  of the 

motives of t h e  absent husband, claiming " [my] presumption is 

q u i t e  as strong t ha t  his intention was to acquire a domicile 

where t h e  law would enable him to obtain a divorce upon grounds 

which would not support such a claim in this juri~diction."'~~ 

Because of his decision, Simmons effectively altered the law of 

domicile in Alberta, proving that the domicile of the wife does 
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n o t  have t o  be t h a t  of the husband for the two t o  merit  equal 

and due  process. 

T h a n k f u l l y  for M r s .  Payn, t h i s  p e r m u t a t i o n  of the l a w  by 

Simmons would n o t  be appealed by h e r  ex-husband. Neither would 

i t  have long-lasting effects on  t h e  judgments d e l i v e r e d  by t h e  

A l b e r t a  c o u r t .  I n s t e a d ,  a s  shown i n  t h e  f o l l o w i n g  case, 

m o d e r n i s a t i o n  of t h e  law of  d o m i c i l e  was n o t  welcome by eve ryone  

in t h e  judicial hierarchy o f  A l b e r t a ,  o r  England, i n  the 1920s. 

I n  the t r i a l  case o f  Cook v .  Cook, heard Februa ry  24, 1923,  i n  

the Supreme Cour t ,  Justice Walsh sat  t o  decide t h e  undefended 

p e t i t i o n  o f  divorce forwarded  by t h e  plaintiff, M r s .  Cook. 

The facts o f  the case were t h a t  M r .  Cook and the p l a i n t i f f  

were m a r r i e d  i n  Ontario on July 16 ,  1913. Four years later t h e y  

went t o  the s t a t e  o f  N e w  York. M r s .  Cook came t o  Calgary i n  

1918 and established her home where she  lived until the time of 

this d i v o r c e  p e t i t i o n .  M r .  Cook, on t h e  o t h e r  hand, drifted 

from one s t a te  t o  a n o t h e r  th roughou t  America, came t o  Calgary 

for a s h o r t  while, and eventually left Alberta, supposedly for a 

l o g g i n g  camp i n  British Columbia. I n  h i s  d e c i s i o n ,  Walsh 

b e l i e v e d  that M r .  Cook was not and never  was a r e s i d e n t  of 

Alberta. Walsh contended t h a t  Cook's h i s t o r y  o f  movements s i n c e  

he left O n t a r i o  gave h i m  t h e  impression t h a t  he had n o t  since 

acquired a permanent r e s i d e n c e  outside of Ontario, and therefore 
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Ontar io  would have to  be considered h i s  domic i l e  i n  law, R. 

B. Bennett ,  King's Counsel, argued t h a t  it was not necessary f o r  

t h e  husband t o  be domiciled i n  Alber ta  t o  g ive  the Alberta  

Supreme Court jurisdiction t o  dec ide  t h i s  case. Bennett 

be l i eved  domici le  i n  Canada was sufficient t o  render a decision. 

Walsh denied t h i s  con ten t ion ,  s t a t i n g :  

It would be  a remarkable thing i f  the wife of a man not  
o n l y  domiciled but a c t u a l l y  l i v i n g  i n  Ontario w i t h  a l l  of 
h i s  property and a l l  of his i n t e r e s t s  there and perhaps had 
never i n  h i s  life been beyond the borders  of t h a t  province 
could obtain a decree of d ivo rce  from h i m  i n  t h i s  C o u r t .  186 

T h e  o t h e r  argument i n  favour of the j u r i s d i c t i o n  of t h e  

Alberta Supreme Court t o  h e a r  t h i s  case was the fac t  tha t  Walsh 

h i m s e l f ,  on November 18, 1921, g ran ted  a j u d i c i a l  s epa ra t ion  t o  

Mrs. Cook, the action being undefended. Walsh asserted t h a t  h i s  

previous  rendering on  a j u d i c i a l  separation w a s  s a t i s f a c t o r y  

because, at t h a t  time, Xr. Cook xas residing temporarily i n  t h e  

province, and t h i s  was all t h a t  was needed t o  confer  

j u r i s d i c t i o n  upon the Alber ta  court. The p l a i n t i f f ' s  attorneys, 

R. B. Bennett and P -  L. Sanford, then argued t h a t  the decree  f o r  

judic ia l  separation so affects t h e  s t a t u s  of t h e  affected 

p a r t i e s  as t o  give t h e  wife a domici le  of h e r  own d i f f e r e n t  f r o m  

t h a t  of h e r  husband- Since she has elected t h i s  as her  

domici le ,  the Alberta court had t he  j u r i s d i c t i o n  t o  decree a 

d i s s o l u t i o n  of  marriage.  
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Walshrs response was to follow the precedent set out in 

the recent Imperial House of Lords case of Lord Advocate v. 

J a f f r e y  [I9211 1 A.C. 146, 89 L.J.P.C. 209, 124 L.T. 129, 36 

T.L.R. 820. In that case, there was no such decree that a 

separated wife could acquire a domicile of her own, although t h e  

facts existed which would have justified one. Although many of 

the Lords refrained from giving an opinion on this case, and 

were tentative to make a decision as to domicile, those who did 

give an opinion (like Viscount Haldane who wrote the opinion in 

Board v. Board,) were obviously against-the notion of a 

differing domicile of man and wife. As Viscount Haldane stated: 

. . 
There is no authority for the proposition that under the 
laws of these is lands husband and wife can have, while 
they continued married, distinct domiciles. 187 

Lord Shaw concurred when he opined: 

i m u s t  no t  mysclf be held as assenting to the view t h z t  it 
has ever yet Seen decided b y law that even a judicial 
separation properly and formally obtained would operate as 
a change in the so-called, and, in my opinion, very 
doubtfully named, d o m i c i l i u m  matrimonii. I see the 
greatest difficulty in any invasion of the principle which 
appears to me to be fundamental-namely, that that u n i t y  
which the marriage signifies is regulated by one domicile 
alone, i.e., that of the husband.lS8 

Walsh believed t h a t ,  although of doubtful soundness, the House 

of Lords was firm on the belief of domicile, and it was not his 

place to challenge such precedent from the Privy Council. 

Consequently, Walsh dismissed the petition for he believed the 
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Alberta Court had no jurisdiction to hear the case. 

In Cook v .  Cook and the Attorney-General of Alberta ,  heard 

in October of 1923, the Court sat to hear the appeal of a wife's 

petition for divorce which was rejected at trial because Mrs. 

C o o k ' s  husband maintained a separate domicile in Ontario. In a 

judgment of four to one, led by Justice Stuart, the Alberta 

Supreme court allowed the appeal because it was believed that 

since she  had earlier been granted a judicial separation, it 

seemed obvious that she should have a separate residence and be 

entitled to judgment. Stuart believed there would be objections 

to his ruling, as some insisted that "grave inconvenience and 

confusion" would result if separate domiciles were allowed. To 

this he replied: 

My answer to this objection is t h i s :  When married women 
have now, at least in this province, and indeed in most, if 
noc all, of t h e  Canadian ?rovinces,  obtained by statute a 
recognition of their complete equality or indeed, on some 
points, a superiority in regards to property rights as well 
as to political rights, why should the existence of the 
possibility of inconvenience and confusion lead to the 
retention of the superior or controlling position of the 

3189 husband in such a matter, 

This judicial innovation was limited in the fact that 'the 

principle of a united domicile under the husband continued 

'where the ordinary relationship of a husband and wife has not 

been modif iedr . But it w a s  important, nevertheless, i n  

modifying the law of domicile. (In this case, t h e r e  was one 



10s 
dissenting opinion offered by Justice Alfred Henry Clarke, a 

relatively new appointment to the Alberta Supreme Court in 

1921). Clarke, in his statements to the Court, sided with Walsh 

w i t h  many of the same qualifications that had been offered 

earlier in the case at t r i a l ,  He stated: 

...in my opinion a decree for judicial separation does not 
enable the wife to obtain a separate domicile. So long as 
she remains his wife her domicile is and must continue to 
be that of her h~sband.'~') 

While Stuart recognised the burgeoning women's movement 

with his decision, the Privy Council effectively quashed this 

precedent in domicile (which Stuart had expressly guarded for 

'being taken as such) on February 18, 1926. The Attorney General 

of Alberta, as intervenant, appealed the decision of the Alberta 

Supreme Court because of what that provincial office believed 

was "the general importance of the questions" involved. In the 

unanimous judgment of the Lordships delivered by Lord MerrivaLe, 

the Privy Council challenged the decision by the Alberta Court 

on the question of domicile: 

The contention that a wife judicially separated from her 
husband is given choice of a new domicil [sic] is contrary 
to the general principle on which the unity of the domicil 
[sic] of the married pair depends; divorce a mensa et thoro 
gave no such right; and the statute of 1857  was not framed 
with that intention and does not effect that purpose- 192 

Therefore, the Privy Council believed that the Alberta Supreme 

Court had no jurisdiction in this case, even with the recognised 
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w i f e  was maintained as t h a t  i n  communion with her husband, and 

t h a t  was in t h e  province of Onta r i o .  I t  was the Ontario Court ,  

and only the Onta r i o  Court, which cou ld  cons ide r  such a p e t i t i o n  

on beha l f  of  e i t h e r  M r .  o r  Mrs. Cook.  

I n  a d d i t i o n ,  t h e  Pr ivy  Council quickly disposed with t h e  

secondary c o n s i d e r a t i o n  of  domic i l e  as one o f  a national nature 

versus t h a t  of a provincial one, fo l lowing  up o n  t h e  argument 

made by R .  B .  Bennet t  in t h e  o r i g i n a l  t r i a l  case of Cook v. Cook 

i n  1923. There the Lords decided: 

Uni ty  o f  l a w  i n  respect of t h e  m a t t e r s  which depend on 
domic i l  does  not a t  present extend t o  t h e  Dominion. 
T h e  r i g h t s  o f  t h e  r e s p e c t i v e  p rov inces  i n  t h i s  l i t i g a t i o n ,  
t h e r e f o r e ,  cannoc be dealt with on t h e  f o o t i n g  that t h e y  
have a common domicil in Canada, but must b e  
determined upon the f o o t i n g  of the r i g h t s  o f  the p a r t i e s  
and t h e  remedies a v a i l a b l e  t o  them under t h e  municipal  L a w s  
of  one o r  other o f  the prov inces .  

Consequently,  M r s .  Cook had no r i g h t  t o  acquire judgment based 

on a s h a r e d  n a t i o n a l  domic i l e .  

Thus, any desire t o  a l t e r  t h e  law of domicile t o  be more 

equitable would not b e  e n t e r t a i n e d  by t h e  P r ivy  Counci l  a t  t h i s  

time. I t  i s  i r o n i c  that the same men who made the judicial 

i nnova t i on  (V i scount  Haldane, Lord Shaw e t  al.) i n  Board v. 

Board would. o n l y  four years later, quash t h i s  change in the 

d e f i n i t i o n  of  domicile that, as several j u s t i c e s  o f  the Alberta 

Supreme Court believed, seemed t o  fo l low the  logical p r o g r e s s i o n  
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of divorce reform. Whether it was a fair statement or not, 

the Privy Council seemed vastly more engrossed with cases of 

husband and wife; not where it could alter gender r o l e s  or 

persist in r e g u l a t i n g  society's f a m i l i a l  mores, b u t  rather where 

it had a residual effect on property,  especially that which is 

vested in the husband. In this case in particular, Lord 

Merrivale gave the impression that the House of Lords had l i t t l e  

interest in the general happiness of the parties in this action, 

nor in challenging judicial norms. Instead, several paragraphs 

are punctuated with concerns over the d i v i s i o n  of property 

between couples and h o w  divorce affected this economic reality. 

Perhaps the legal history of England demanded that these 

concerns were at the forefront. But it would have to be another 

case a t  another time t o  establish f i d y  an equitable precedent 

on domicile for the mmen of Alber ta .  

Increasingly, recorded cases in the law reports would 

centre on adultery. Stacey v.  Stacey was tried in March of 1927 

under Justice Frank Ford at the Alberta Supreme Court. I n  this 

case, t h e  wife was found guilty of adultery which was inferred 

from witnesses' evidence that her and h e r  present lover, 

Wendell, were found in several uncompromising positions and had 

the opportunity to commit sexual intercourse as they were 

accused. Mrs. S t a c e y r s  position was not at a l l  helped when she 



neither denied the charges, nor when challenged by her 

husband when h e  initially complained of h e r  liaisons she 

retorted: "You cannot prove any misconduct," and added, "Of 

course I am guilty, what do you think I am going around with 

them for?"lg3 It is important t o  note that, from the  facts o f  

the case, it appeared that Wendell was not M r s .  Staceyfs  first 

indiscreet l i a i s o n .  Yet, there was no direct evidence of 

adultery. Nevertheless, Justice Ford found for the husband and 

awarded h i m  a  divorce-a decree n i s i .  Custody of the children 

was gran ted  to M r .  Stacey and, as commonplace, he was ordered to 

pay the legal costs of his former wife.  

Where Board v .  Board and Stacey v. Stacey are similar is 

that they  are both petitions brought forward by the husband as 

p e t i t i o n e r  based on the charge of adultery against the wife. 

Where Stzcey  v .  Stacey differed was t h a t  t h e  entirety of  t h e  

evidence was based on rumour and innuendo. Wendell was reported 

to have t a k e n  her borne from a dance and i n v i t e d  h i m  i n  when her 

husband was not home. As well, Wendell was reported to have 

taken M r s .  Stacey out  i n  h i s  c a r  i n  which there had been, rather 

shockingly, beer present. Additionally, there was a time when 

one witness, Nicholson, in t roduced the adulterous wife to a 

niece of his as t h e  "missus" of Wendell. As Ford stated i n  h i s  

j udgment : 



There  is s t r o n g  evidence of f a m i l i a r i t i e s  of  a kind 
which 

should  no t  t a k e  place, a t  least between marr ied  
persons ,  t h a t  is ,  persons each of whom is married t o  
ano the r  than  t h e  one with  whom the f a m i l i a r i t y  takes 
place . 294 

Would t h e  same outcome have occur red  i f  t h e  roles i n  t h i s  

case had been reversed? Nei ther  M r s .  Stacey nor  Wendell 

confessed to the cha rges .  I n  similar c i rcumstances  of rumour 

and innuendo t h a t  follows l a t e r  in t h e  case of Wright v. W r i g h t ,  

t h e  Court  decided that a judgment of  a d u l t e r y  based upon 

i n f e r e n c e  was not a fair conc lus ion  to draw. Perhaps this i s  

a l l  mere c o n j e c t u r e .  Perhaps Mrs. Stacey was as l i c e n t i o u s  a s  

-they come, o r  perhaps  t h e r e  was a r u s h  t o  i n d i c t  based on a 

confirmed s o c i e t a l  gender r o l e  t h a t  demanded a  woman b e  

v i r t u o u s ,  l ady - l i ke  and, above a l l ,  know h e r  place.  

H o l m e s  v .  Holmes in March of 1927 gave evidence of  the 

d i f f i c u l t i e s  t h e  J u s t i c e s  i n  Alberta faced with  compl ica ted  

f o r e i g n  divorces. I n  this case, t h e  husband as  defendant  

a t t empted  t o  prove t h a t  his w i f e  was never divorced from her 

third husband, and t h e r e f o r e  their marr iage  was i n v a l i d .  Mrs. 

Holrnes' f i r s t  husband, Talman, was released from the bonds of 

their matrimony by  d e a t h ,  and h e r  second and third husbands 

supposed ly  by d ivo rce .  

Against her second husband, Warren G. Lane, the plaintiff 

obtained a decree of d i v o r c e  i n  t h e  Circuit Cour t  of the fifth 
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Judicial District of the state of South Dakota on November 2, 

1906, at a time when it appears that Lane was domiciled in the 

state of Iowa. It was argued by F. W *  Moyer and C. A. Coughlin, 

joint-counsel for the defendant, that the Lane divorce was valid 

although Lane was never domiciled in the state of South Dakota. 

It was said that, by the l a w  of his domicile, namely, Iowa, he 

and the plaintiff would, by reason of the South Dakota divorce, 

be treated as unmarried persons. Justice Ford did not believe 

that it was his role to decide the validity of the Lane divorce, 

especially since he d i d  not begin t o  know the laws of Iowa. He 

warned against any of his other brothers in the Court f o r  taking 

this part of his decision as anything but  j u s t  an afterthought, 

and urged them not to use it as precedent in deciding similar 

cases that involved the question of domicile and divorce in a 

f a re ign  Courthouse. 

However, Justice Frank Ford ruled that since Jesse Lloyd, 

her third husband, was domiciled in the province of Alberta, 

while the action that Mrs. Holmes made for divorce was completed 

in t h e  state of Washington (on April 13, 1913,) the Alberta 

Court would not recognise the divorce as va l id  since the 

Washington Court lacked jurisdiction. As stated above, domicile 

rested in the husband, and therefore, her only viable way of 

ending the union was through a divorce in the Alberta Courts 
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with sufficient cause. Since the proof of a valid marriage 

to her fourth "husband" Mr. Holmes had failed, Mrs. Holmesr 

petition for alimony was also dismissed. 

By amendments to the initial claim of alimony, Mrs. Holmes 

attempted to claim payment for r e n t  ($4,800) and her services as 
8 

housekeeper  ($4,490) while Mr. Holmes lived in her home (a fixed 

duration of that time cannot be ascertained from the law 

report), and by what she believed was ample compensation for the 

damage to her health by 

claim was filed "upon a 

as housekeeper based on 

' Sheaser in May of 1926. 

h e r  husband's cruelty ($l,OOO) .Ig5 The 

quantum-meruit basis, " and for services 

the recent decision in Sheaser v. 

I n  t h a t  case, t h e  Alberta Court awarded 

the wife damages for her services as housekeeper since her 

"husband's" previous marriage was never nullified. In this 

zase, Justice Ford easily dismissed the petition by stating: 

1 am, of course, bound by t h i s  decision [Sheaser v.  
Sheaser] but only to the extent to which it goes, and the 
present case is, in my opinion, clearly distinguishable. 
Indeed the one case may be said to the converse of the 
other. In the Sheaser case the defendant therein admitted 
that he went through a form of marriage with the plaintiff 
believing he was validly divorced from his f i r s t  wife. In 
t h i s  case it was a former husband who obtained a decree of 
divorce from the plaintiff. It is not the case of a 
married man, representing himself to be a widower or a 
divorced person, going through a form of marriage with a 
woman who was in ignorance of the true facts. 196 

Justice Ford insisted that M r s -  Holmes was not ignorant  of 

the invalid divorce from Washington. and therefore was without 
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judicial recourse. Unlike the forward progression in divorce 

reform set out in Board v ,  Board, this case clearly identifies 

two double standards for men and women in the legal system of 

Alberta at this time. As discussed above, the idea of domicile 

was held only in the husband (in this case Jesse Lloyd,) which 

clearly put Mrs. Holmes at a disadvantage. Whether she was 

fully aware of the validity of her Washington divorce or not, 197 

she nevertheless married again on the belief she could, and was 

left with nothing as a result of the decision in Holmes v. 

Holmes. Furthermore, there appears to be a conviction that Mrs. 

Holmes was the tainted woman. Unlike the naive and innocent 

Mrs. Sheaser who won her case, Mrs. Holmes is painted as the 

"bad" woman--a serial monogamist who could not stay married, 

nagged Mr. Holmes mercilessly, and was persistent in procuring 

noney by any means possible in this action. Seemingly, for 

every step towards gender equality in Alberta by the Court, 

there consistently seemed to be another case, another set of 

circumstances, or another Supreme Court justice hindering that 

forward progression of law. 

Roberts v.  2oberts was heard by Justice Charles Richmond 

Mitchell at trial in the Supreme Court on April 4, 1927. In 

this action for divorce, Mr. Roberts as plaintiff alleged that 

in or about the month of June 1926, the defendant committed 



113 
adultery with a man or men unknown to him. Because of her 

adulterous actions, Mrs. Roberts became pregnant. Mrs. Roberts 

denied the charges of adultery and counterclaimed for judicial 

separation, alimony and maintenance and other relief, alleging 

cruelty and improper treatment generally. 

The couple was married on April 10, 1919 in Alberta, where 

they resided and domiciled until A p r i l  18, 1924. Mrs. Roberts 

was alleged to have had considerable oppor tun i t y  t o  have 

committed adultery with Joe Clarke (as well as  other men), with 

whom she had been most recently been keeping company. She 

attended dances and picnics in the neighbourhood in which she 

lived, and made motor trips to various points, including a visit 

to the town of Hanna, the community in which her lover resided. 

One witness, Charles  Gottschalk, testified that a distraught and 

ssbbizq Y r s .  Roberts czme to the fa-mhouse where he lived on 

December 20, 1926. He stated to the Court that the defendant 

worriedly surmised that ". . .she never expected t o  see any of her 

brothers again; that she was in the family way and could not 

hide it forever from her  people and that she had come up to see 

Joe. "f98 Further evidence from this witness gave testimony which 

indicated that Joe had promised to do something about helping 

her out-that he had done nothing and never came near her after 

discovering the pregnancy. 
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Hilda Hagen, another witness f o r  t h e  p l a i n t i f f ,  t o l d  the 

Court t h a t  Mrs. Roberts tramped across  t h e  deep p r a i r i e  snow 

f r o m  t h e  Got t scha lk f s  t o  t a l k  t o  h e x  about her s i t u a t i o n .  I n  

that conversat ion t h e  defendant was reported t o  have s a i d  t h a t  

she was now f i v e  months pregnant, t h a t  Joe was t h e  f a t h e r ,  and 

t h a t  h e  had promised t o  t ake  her t o  t h e  States. (Martin Hagen, 

husband of Hilda, i nd ica ted  much the same i n  h i s  testimony t o  

J u s t i c e  Mi tche l l . )  

Cohabi ta t ion had not occurred between t h e  Roberts s ince  

A p r i l  of 1 9 2 4 ,  yet it was of l i t t l e  consequence since M r s .  

Robertsr n e v e r  d id  g ive  b i r t h  t o  t h e  c h i l d  she claimed was Joe 

Clarke 's .  The Court made no attempt to resolve whether she 

aborted t h e  child o r  had a rn iscar r iage /s t i l lborn  because 

Mitchel l  be l ieved  it w a s  immaterial t o  t h e  a c t i o n  a t  hand. H e  

ruled t n a t  the evidence only confirmed her  adult2ry to the 

Court. In  regards to Mrs. Roberts' counterclaim f o r  alimony 

from h e r  e s t r anged  husband, J u s t i c e  Mitchell dismissed t h e  

action, believing t h a t  she had not proved t h a t  t he re  was any 

c r u e l t y ,  hardship o r  violence committed by t he  p l a i n t i f f .  In  

h i s  opinion he wrote: 

A c a r e f u l  cons idera t ion  o f  t h e  evidence on the  i s s u e  raised 
by h e r  leads m e  to t h e  undoubted conclusion t h a t ,  although 
it was e s t a b l i s h e d  t h a t  t h e  p l a in t i f f  husband was hot- 
tempered, this was equal ly  t r u e  of t h e  defendant- 
Certainly a t  times they were not congenial t o  each other- 
T h e  acts of cruelty and hardship alleged t o  have been 



imposed upon the defendant by the plaintiff were, in my 
opinion, grossly exaggerated and with respect to the 
evidence tending to show that the defendant was obliged to 
undertake outside farm work much beyond her strength and 
endurance, my opinion is that the conditions under which 
she undoubtedly at times had to live were not more onerous 
than obtains in many farm homes i n  this country. It must 
be remembered that many of the hardships complained of 
occurred as far back as the winter of 1919-20, when "flu" 
conditions were bad, the winter a hard one on stock, feed 
scare and, what was also important, hired help difficult to 
obtain. 199 

Thus it was Mitchell's belief that Mrs. Roberts was not 

entitled to maintenance of any type--she had cohabited with her 

partner as husband and wife during this period of "cruelty" and 

consequently had condoned his actions. As a result, her 

*desertion was without justification. As was quite common, Mr. 

Roberts was ordered to pay his wife's Court costs and he was 

summarily granted a decree nisi on his claim of divorce. 

The judgment in Roberts v .  Roberts was appealed in November 

1927, In this case, the solicitor for Mrs. Roberts argued that, 

as set out in Russell v. Russell, neither a husband nor a wife 

is permitted to give evidence of non-intercourse after marriage 

so as to bastardise a child born in wedlock, and that this rule 

applies to adultery cases as well. Consequently, her lawyer A. 

Lannan believed that Justice Mitchell should not have admitted 

her self-incriminating evidence of adultery (and subsequent 

pregnancy) in the initial decision although there was no chance 

of bastardising a child. However. the Justices of the Supreme 
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Court,  fol lowing Hol l and  v. Holland [1925-P. 101. 94 L. J . P .  

64, 133 L.T. 318, 41 T.L.R. 4311, felt that t h i s  r u l e  of law 

could no t  apply,  t h a t  Mrs. Roberts had indeed committed 

adu l t e ry ,  and summarily ordered t h e  appeal  dismissed. 

Addi t iona l ly ,  a s  w r i t t e n  i n  t h e  opinion of J u s t i c e  Beck, t h e  

wife was n o t  g ran ted  c o s t s ,  a s  was t h e  usua l  course  of events  i n  

d ivorce  s u i t s ,  because of  her matrimonial o f fence  a s  she was no 

longer  t h e  wife of M r .  Roberts. 200 

As indicated i n  t h e  ana lys i s  of previous  d ivorce  cases ,  t h e  

Alber ta  c o u r t  t ended  t o  follow Imper ia l  precedent  above any 

o the r .  This c a s e  was no d i f f e r e n t .  The J u s t i c e s  were not  

really i n  any p o s i t i o n  to make new law a s  a r e s u l t  of the 

evidence given i n  t h i s  p a r t i c u l a r  set of circumstances.  

However, it i s  another  example of legal conservat ism i n  t h e  

C o u r t  (heraldsd b y  its Chief Jcstice Borace 3arvey especially). 

In  s p i t e  o f  t h e  grand innovation of Board v. Board i n  d ivo rce  

reform, Roberts v. Roberts was perhaps more i n d i c a t i v e  of t h e  

legal culture i n  Alber ta  a t  t h i s  t i m e .  

Adultery, compounded with t h e  issue of race, was central i n  

t h e  d ivo rce  case of  Wright v. Wrigh t  in January 1928. T h e  t r i a l  

w a s  held before Justice John Robert Boyle months before  on M a r c h  

1, 1927. The action put  f o r t h  on M r .  Wright's behest  w a s  

uncontested, and he was s h o r t l y  thereafter granted  a decree n i s i  
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i n  t h e  Alberta Supreme Court .  Upon t h e  a p p l i c a t i o n  f o r  t h e  

f i n a l  dec ree  o f  divorce, t h e  King's Proc tor  intervened and was 

a b l e  t o  show t h a t  for some months p r i o r  t o  t h e  issue o f  t h e  

decree n i s i  M r .  Wright had, a t  va r ious  times, visited t h e  house 

of one --- Holden, a p r o s t i t u t e  i n  t h e  city of Calgary. Despite 

a c o n v i c t i o n  of being a n  inmate of  a d i s o r d e r l y  house, M r .  

Wright persuaded t h e  Court t o  b e l i e v e  evidence (which was 

somewhat co r robo ra t ed  by  t h e  p o l i c e )  t h a t  he was merely there 

because h i s  s e r v i c e s  a s  a taxi d r i v e r  were required of  t h o s e  who 

called t h e r e .  What seemed more a t  i s s u e  was the character of 

h i s  soon t o  be ex-wife, Mrs. Wright.  Boyle i n d i c a t e s  i n  h i s  

op in ion  t h a t  he  believed M r .  Wright was very  fond o f  his wife ,  

t h a t  he t r e a t e d  her well, t h a t  s h e  was unfaithful t o  him, and he  

fo rgave  h e r  on a t  least  two occas ions  and condoned her offences. 

The defendant had indeed desertsd her husband several times in 

t h e  d u r a t i o n  o f  t h e i r  marriage, and had been viewed at the time 

of  t h i s  a c t i o n  i n  t h e  even more scandalous  p o s i t i o n  of being i n  

"open a d u l t e r y  with a Negro." T h e  Supreme Court ,  wi th  J u s t i c e  

Boyle as i ts  spokesman, stated i n  a revealing excerpt: 

But even i f  I were wrong i n  not drawing the inference [of 
a d u l t e r y ]  it seems t o  m e  t h a t  t h e  circumstances here are 
such t h a t  the d i s c r e t i o n  of the Court shou ld  be exercised 
i n  the p l a i n t i f f ' s  favour.  T h e  facts as to t h e  conduct  o f  
h i s  w i f e ,  the defendant  i n  t h i s  action, are not  i n  d i s p u t e  
and they are p a r ~ i c u l a r l y  inexcusable on h e r  part and 
thoroughly  d i s g u s t i n g  t o  a sense of  decency. 20 1 
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I t  was important f o r  t h e  Cour t ,  i n  t h e i r  own words, t o  

maintain sound 'public po l i cy f '  by granting a d i v o r c e  t o  t h e  

husband, the c u s t o d y  of t h e  Wright c h i l d  t o  the husband, and 

chastising Mrs. Wright  for h e r  immoral a c t i o n s .  They were 

offended by t h e  a l l e g a t i o n s  of h e r  s e x u a l  depravity,  b u t  

p r o b a b l y  more aghast a t  h e r  c h o i c e  o f  partners t h a n  by t h e  mere 

act itself. 

T h i s  case is another example of t h e  Justices acting out 

t h e i r  d u t i e s  in a p a t r i a r c h a l  manner i n  t h i s  p e r i o d ,  a t r a i t  n o t  

c o n f i n e d  o n l y  t o  the members of the l e g a l  sys tem.  Not on ly  were 

the Justices assuring t h a t  women remained i n  t h e  s o c i e t a l  mode 

t h a t  these men had grew accustomed t o  i n  their upbr ing ing ,  but 

they also were ensuring the p u b l i c  that t hey  did n o t  approve of 

race-mixingtr--especially where it  was a white woman w i t h  a man 

of coloux.  The Cour t  was an accurate, i f  blemished, 

r e p r e s e n t a t i v e  of the  p u b l i c  t h e y  were serving. Indeed, those 

who were p r i v y  t o  i t s  most t i t i l l a t i n g  d e t a i l s  i n  t h i s  case 

would have applauded the outcome. 



Chapter Vf-Conclusion 

T h e  o p e r a t i o n  of  d ivo rce  was q u i t e  d i f f e r e n t  i n  1930 t h a n  

it had been i n  1905,  bu t  t h e  laws, as w r i t t e n  i n  s t a t u t e ,  had 

remained t h e  same since Confedera t ion.  As S n e l l  writes, 

An important change i n  t h e  divorce proces s  had been 
achieved,  b u t  it was a limited change: it involved t h e  
p roces s  r a t h e r  t h a n  t h e  substance of the law. 202 

The Court met demands f o r  change as su red ly ,  b u t  no t  unabashedly. 

A s  evidenced i n  the cases provided,  the  c o u r t s  were ever 

t h o u g h t f u l  o f  p r eceden t ,  j u r i s d i c t i o n ,  and popula r  sentiment. 

The reform of d i v o r c e  law i n c r e a s e d  acces s  for a l l  that wished 

-to break t h e  bonds o f  a futile union- No longer d i d  one have t o  

be  r i c h  o r  male; i n s t e a d ,  for a nominal f e e ,  d ivo rce  became a 

liberating experience for many in t h e  province .  As w e l l ,  the 

Court increasingly saw more women p e t i t i o n i n g  f o r  d ivorce ,  and 

demanding that maintenance (alimony) was inc luded  in a written 

declaration of t h e  divorce o r d e r -  Moreover, judges were often 

f i n d i n g  f o r  t h e  wife in these suits. Given t h a t  women rarely 

even forwarded a p e t i t i o n  for fear of r e t r i b u t i o n  on ly  twenty 

y e a r s  b e f o r e ,  t h i s  advance is noteworthy. Las t l y ,  and 

documented in such cases as McComack  v, McComack and Payn v- 

Payn, women were not restricted to t h e  old V i c t o r i a n  morality 

that Robert Pike wrote o f  earlier i n  t h i s  chapter. Rather. the 

l a w  o f  d o m i c i l e  was s lackened  to meet individual circumstances--  
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most o f t e n  t o  the be t t e rmen t  o f  t h e  females i n  the a c t i o n  

( t h e  e x c e p t i o n  t o  t h i s  would be t h e  circumstances i n  Holmes v. 

Holmes. ) This e v o l u t i o n ,  he ra lded  b y  a more l i b e r a l  and 

flexible C o u r t ,  would make i t  v i a b l e  f o r  other areas o f  l e g a l i t y  

t o  t o l e r a t e  a much-needed reformation- 

The impact of  t h e  F i r s t  World War canno t  go wi thou t  mention 

i n  t h i s  c o n c l u s i o n .  The war was p i v o t a l  i n  the r e c o g n i t i o n  of a 

g r e a t e r  role i n  s o c i e t y  f o r  women. Suffrage, t h e  ability t o  be 

a n  act ive ,  a l b e i t  secondary ,  member in  the workforce ,  as w e l l  a s  

i n c r e a s e d  p o l i t i c a l  p a r t i c i p a t i o n  i n  the post-war p e r i o d  were 

just some chanqes brought about by the Great War. 

I n  a d d i t i o n ,  t h e  1914-1918 war e ra  was relevant in i ts  

ability co shatter past p r e c o n c e p t i o n s  about what w e r e  

e n t r e n c h e d  social mores. A s  h i g h l i g h t e d  above, t h e  r o l e  o f  

women had altered immensely, b u t  what sf men? Some g e n e r a l  

inferences may be made abou t  t h e i r  wartime and d e m o b i l i s a t i o n  

experience. Wartime made many men unsure n o t  only of t h e  

i n n o v a t i o n s  i n  h o r r i f i c  t echno logy  b u t  also of the very leaders 

that perpetuated the use of these new elements of war s u c h  as 

t h e  tank, machine gun and chemical warfare. Most commanding 

officers had been t r a i n e d  i n  t h e  military s p l e n d o u r  of  the  1 9 ~  

c e n t u r y  and were s imply  i n c a p a b l e  o f  u n d e r s t a n d i n g  the 

d i f f i c u l t i e s  of t h e  everyday f o o t  soldier. Add  t o  t h i s  a 
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reliance upon tradition, protocol and class stratification, 

(both within and without the C.E.F.,) and most men felt that 

their war experience socialised them to forgo conventional 

social conservatism. Therefore, as  the war lingered and 

persisted, as men became disenchanted and all of Canadian 

society was stretched to the limit to provide munitions, monies, 

and most importantly, men, to the grand effort of war, soldiers 

beqan to voice their demands. These demands for divorce were 

threefold. First, they held the conviction that social class 

should not dictate  access t o  divorce. Second, the soldiers 

a r t i c u l a t e d  t h a t  the l a w  itself had to be modified to fulfil the 

needs  of those men who had laid their lives on the line, and 

lastly, that the happiness that could come with a divorce was 

t h e i r  earned right after dealing with four years of atrocities. 

Demobilisation was crucial to only further perpetuating t n e s e  

changes i n  mentalities. Men came home slowly and haphazardly to 

an economy that often too ld  not facilitate them, to a society 

that could n o t  understand them, and wives who no longer loved 

them. 

Clearly, the First World War was fundamental to t h e  vast 

s h i f t s  in socie ty  in this per iod.  During the duration of the 

war, women were told they could venture into areas never before 

transversed, With the end of w a r ,  they were s e n t  back to the 
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kitchen from whence they came. At t h e  same t i m e  men fought 

for home and hearth under t h e  Union Jack, i n  prairie Canada 

separation, adultery, and the fact that many couples simply grew 

apart, split their own homes apart. Demobilisation r e i n f o r c e d  

the idea t h a t  t h e r e  were two s o c i e t i e s  i n  Canada--one for the 

rich and one for the poor. To be rich meant a quick return 

home, a secure income, and t h e  a b i l i t y  t o  rid a wife. The 

regular recruit understood these inequalities and i t  was due to 

t h e  monumental transformatim in thinking that allowed for these 

ideas to be disseminated and acted upon. 

It is important t o  recognise that d e s p i t e  the p e n e r a l l y  

positive conclusions made above in this thesis, the author  

cannot d i s r e g a r d  che belief o f  some h i s t o r i a n s  (most notably, 

Constance Backhouse when commenting on t h e  n i n e t e e n t h  century, 

Roderick P h i l l i p s  I n  Uncy~ng che Knot, and Games S n t i l  i j i t h  his 

work I n  t h e  Shadow of the L a w )  that the courts merely worked t o  

reinforce t h e  ideal of the patriarchzl fami ly .  It is a 

substantial argument and resplendent throughout the examples in 

t h i s  thesis. For example, the Dominion Parliament did little to 

innovate the law of d i v o r c e ,  and t h e  justices garnered f e w  

opportunities to alter conditions t o  relieve many of the 

inadequacies in the male-dominated legal system (save the 

nominal advances made regarding domicile.) With a restrictive 
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legal culture, and a reliance on Imperial precedents (which 

generally avoided innovation-Cook v. Cook and the Attorney 

General  of Alberta a s  a foremost example), generally Justices in 

Alberta  (with t h e  notable exception of the moderate Charles 

Stuart) were wary of great change. 

Still, this Court was one t h a t  welcomed a l t e r a t i o n s  in the 

legal environment-such cases  as R. v. C y r  ( [19lY] 12 ALR lst 320) 

saw the Court r u l e  that women could sit as magis t ra tes  and set 

i n t o  motion the famous "Persons Case" in the 1920s. In 

addition, in Re: Lewis ([1918] 13 ALR 1'' 4 1 1 )  t h e  Court 

embroiled itself in controversy by arguing that the War Measures 

Act was invalid. Finally, in s e v e r a l  cases p u t  before the 

Court, (two of which are C r e d i t  Foncier  Franco-Canadian v. Ross 

( [I9371 2 WWP. 353) and I . O . F .  v. Leth. North. I r r i g .  D i s t  

: 11938:  2 H?.?. 194, ! t h e  justices decided that the present 

provincial government, the Social Credit was developing 

legislation that was unconstitutional and ultra vires to the - BNA 

ACE. Extremely popular and elected in a period where the 

electorate demanded vast, sweeping changes, the Social Credit 

government' s attempt to control debt, creditorr s rights and 

banking in the province would simply not go unchecked by this 

activist court. 

As a general conclusion, the Court vas an interventionist 
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one in economic and political matters, rather than in social 

matters such as issues like that of eugenics, racism, and 

certainly, divorce. This may be linked to the justices 

themselves-a group of men who were, for the most part, educated 

in Osgoode Hall in Ontario, prolific in politics and social 

memberships, and were relatively financially secure investing in 

the growth sf the province in her early beginnings. Or it may 

merely be that the Court was a reflection of the community it 

was serving and that mandate meant conservatism in social mores. 

The prevailing values of the upper middle class remained i n t a c t  

in Canadian culture, and consequently, the ideal of marriage, 

the family, and defined gender roles would not be something the 

Court would easily tamper with. Paternalism was resplendent in 

the minds of t h e  justices at this time. Women were expected to 

maintain their lady-like composure, and those who did not 

suffered inevitable consequences (Wright v .  W r i g n t  and H o l m e s  v. 

Hohes . )  In the end, there were moments where great precedents 

shone brilliantly for those who sought gender equality, yet 

these would be offset by a shrouded, indolent, and very male- 

dominated legal environment. 

Save largely qeneralised histories on the topic, most 

notably Roderick Phillips' and James G. Snellrs, there is a 

dearth of published works on this subject. Aistorians have 



tackled divorce only in a piecemeal way and much 

investigative work needs to be pursued. Here too, this thesis 

has only superficially treated such subjects as  the relative 

happiness of couples in this era, legal separation, division of 

property, child custody, alimony and other relevant points of 

discussion. As well, the question of other alternatives to 

divorce-such as bigamy and informal separation-were referred t o ,  

but due to a limited scope, one area, annulment, was 

unfortunately no t  addressed in any  substantive means. Other 

areas for development include a study past one of mere gender to 

one that incorporates a substantial look into the effect of race 

and e t h n i c i t y  upon those seeking a divorce in Canada at this 

time- Lastly, what did regionalism and/or t h e  differences i n  

urban and rural living have upon those seeking a legal means of 

dissolving t h e i r  marriage? Only  i n  combining case law and 

federal s t a t u t e ;  the contrasting examples of divorce and 

legislation from the United S ta tes ,  England and other provinces; 

and in examining social commentary in newspapers, the oral 

chronic les  of personal diaries, legal critics, and feminist  

history w i l l  a regional or nat ional  history ever be complete, 
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-- - -. .- - .- 
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27 Annalee E- GaLz, "If a Man's Wife Does Not Obey Kim, 'Xhat Can Be Do?': 
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of the other's m a r i t a l  ( u sua l ly  adul te ry ,  but a t  times, cruelty was 
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change was occur r ing ,  t h e  fo r ce s  o f  s t a b i l i t y  were s t i l l  s t r ong .  On t he  b a s i s  of 
previous a c t s  o f  c r u e l t y  and a s i n g l e  i n c i d e n t  of a s s a u l t  and b a t t e r y  by her husband, 
f o r  which he was c r im ina l l y  convicted,  a wi fe  brought s u i t  f o r  alimony. The t r i a l  
judge found s u f f i c i e n t  evidence t o  e s t a b l i s h  c r u e l t y ,  bu t  unsuccess fu l ly  sought  to  
encourage a r e c o n c i l i a t i o n .  The dec i s i on  was reversed on appea l .  The appeal Court 
unanimously he ld  t h a t  a s i n g l e  s p e c i f i c  i n c i d e n t  was no t  enough t o  e s t a b l i s h  c r u e l t y .  
One appea l  j u s t i c e  po in t ed ly  d i sagreed  w i th  t h e  t r i a l  judgers  s ta tement  t h a t  i t  was up 
t o  t h e  wi fe  t o  s ay  whether o r  not she  should r e t u r n  to he r  husband; 'it is h e r  du ty  t o  
r e tu rn , '  and any f a i l u r e  t o  do so would no t  be condoned by t h e  Court o r  suppor ted  by 
he r  husband, i n  

37 The Canada Year Book 1905,  Second Se r i e s ,  O t t a w a ,  1906, 11. 

38 S n e l l ,  8. 

39 In an Ontar io  c a se  of note ,  a prime example o f  the a t t i t u d e  p r eva l en t  i n  

c h i s  s e c t i o n  of t h e  t h e s i s  concerning t h e  a t t i t u d e s  of farmers, a r i s e s  from t h e  l e t t e r  

of Samuei Dowdall of Cosby, Ontario.  Xr. Dowdall wrote t o  t h e  Departnent on August 

.16, 1906 concerning h i s  marital s t a t u s  w i th  an  e n t i r e l y  o r i g i n a l  request .  A man of 

f i f t y ,  DowdalL w r i t e s  t h a t  he had a homestead t h a t  was not performing, f o r c ing  him to 

nove t o  b e t t e r  l ands  e igh ty  miles west. While he took one cow and a span of horses ,  

he  was no t  a b l e  co convince his wife t o  move. Now t h a t  he was comfortably s e t t l e d ,  

and with  no f u r t h c t  d e b t s  i n h i b i t i n g  h i s  product ion,  Dowdall wrote: 

I am badly handicapped-& r i c h  man can h i r e  a housekeeper bu t  f o r  a poor man co 
do so would be t o  c r e a t e  a g r e a t  deal of scanda l  i n  the cornuni ty  and a s  a farm 
cannot  be conducted x i t h o u t  woman's he lp  a man no t  being a b l e  t o  a t t e n d  t o  t h e  
numerous smii shores on a farm tha= are "omar's duties and as =lan tu ~5 I 
would a s k  t beg your consent that I g i v e  some deserv ing  woman t he  p r o t e c t i o n  of 
my name and home i n  exchange f o r  a housekeeper and h e l p f u l  companion. 

Needless t o  say ,  t h e  Departnent warned H r .  OowdaLl away from such a course o f  a c t i o n ,  

and qave him srhat would came t o  be t h e  f o r n u l a i c  and oft repea ted  s o l u t i o n  of 

con t ac t i ng  a s o l i c i t o r  t o  review h i s  op t i ons  i n  NAC, RG 13, #849/06, Le t t e r  of Augusr 

L6, 1906. 

40 Another p e c i t i o n e r  t o  t h e  Department o f  J u s t i c e ,  G o t t l i e b  Zink of Edmonron, 

Aibcrta i n  NAC, RG 13, #1474/L2, letter o f  October 23, L912 s eeks  r e l i e f ,  complaining 

of  h i s  wife 's  d e s e r t i o n  and subsequent d ivo rce  i n  the United S t a t e s .  I n  add i t i on ,  no t e  

5 ,  L- Winter of Winnipeg, Manitoba and h i s  d e t a i l s  o f  his wi fe ' s  de se r t i on ,  d i v o r c e  i n  

S e a t t l e ,  Washington and subsequent re-marriage in Vic to r i a ,  B r i t i s h  Columbia i n  NAC, 

?.G 13, $1346/14, l e t t e r  of September 6, 1914- Luke Lindoe of Blainaore,  Alber ta  

queries over  che v a l i d i t y  o f  h i s  wi fe ' s  American d ivo rce  (Nebraska) a s  well i n  NAC, i3G 

13, t793/L6, Letter o f  May 8 ,  1916. Las t ly ,  see H- M- Ingram o f  Regina, Saskatchewan 



who r - i tes  of h i s  wi fe ' s  d e s e r t i o n  and d ivo rce  in Fargo, North Da!.3ta i n  NAC, RG 13, 

R866/16, l e t t e r  of May 22, 1916. 

4 1  NAC, RG 13, # 4 5 8 / 1 3 ,  l e t t e r  o f  March 22, 1913. 

42 NAC, RG 13, #LL53/13, Letter of September 1, 1913. 

43 A few p e t i t i o n s  arise from non-pra i r ie  p e t i t i o n e r s  i n  t h i s  year. In an 

extremely add letter, M r .  P .  Duval of Montreal, Quebec, wished f o r  an a f f i r m a t i o n  of 

t h e  l e g a l i t y  of h i s  m a r r i a g e a n d  with t h a t  an o r d e r  f o r c ing  his spouse  t o  return to  

him in NAC, RG 13, #1861/14, L e t t e r  of December 15, 1914. Xn a spec t acu l a r  case  o f  

m a r i t a l  d i s c o r d  that was reported widely i n  t h e  town of  Hamilton, Ontario,  Walter  0 .  

Simpson que r i ed  as t o  what could be done i n  h i s  situation-his wife  was a drunkard,  a 

ph i lander  and had been charged w i t h  vagrancy for a scandalous t r y s t  i n  a barn w i t h  a 

man she  b a r e l y  knew i n  NAC, RG 13, #348/15, letter of February 19 ,  1915. 

4 4  NAC, RG 13, 8876/16, Letter of May 20, 1916, 

, 4 5  I b id .  

46 I b i d .  

4 7  W -  E. S m a l l  of Cane, Ontario, penned a d e t a i l e d  l e t t e r  f o r  t he  Min i s t e r  

dated May 29, 1916. In h i s  pecit ion f o r  t h e  annulment of h i s  marriage, S m a l l  

descr ibed  a situation of ~iqamous r e l a t i c n s  t h a t  alnost  reached absurd propor t ions  in 

NAC, i3G L3, 1903/16, ie t ter  of  May 29, L916. 

48 PIAC, RG 13, 8897/16, Le t t e r  o f  May 25, 1916. 

24 NAC, RG L3, 81451/L6, Letter of September 25, L916. 

50 WLC, RG 13, #1518/L6, Leiter of October 5, 1916. 

5L NAC, RG 13, tL414/17, Letter of August 13, 1917. 

52 ib id-  

5 4  ib id-  



55 NAC, RG 13, #1965/18, l e t t e r  o f  September 3, 1918. 

56 Pe t e r  Tomchenco o f  Bellevue, Ontar io ,  gave another  t a l e  of d e s e r t i o n  

epidemic i n  t h e  farming community. He claimed t o  be wr i t i ng  f o r  adv ice  on how t o  

r e l i e v e  him of  t h e  "sore  s t r a i t s "  h e  was i n  concerning t h e  a c t i o n s  of  an adul te rous  

and d e s e r t e d  wife  i n  NAC, RG 13, #1042/19, Le t t e r  of Apr i l  4 ,  1919. 

57  NAC, RG 13, #2850/19, l e t t e r  o f  November 23, 1919. 

59 I n  c o n t r a s t  t o  ch i s  p e t i t i o n  f o r  divorce, w r i t t e n  t o  t h e  government based 

on t he  spouse ' s  i l l n e s s  i n  t h i s  Le t t e r ,  s e e  NAC, RG 13, #945/12, l e t t e r  o f  June 13, 

1912. In  t h i s  long, derai led  and meandering note,  M r .  Thos C. Payne, l i v i n g  i n  A Ward, 

P r o t e s t a n t  Hosp i t a l  i n  Ottawa, Ontar io  wants advice regarding h i s  ill treatment  by h i s  

wife .  It i nc ludes  h i s  charges  of Hrs. Payne's cavorting with another  man, her 

subsequent d e s e r t i o n  and her charges o f  abuse a g a i n s t  him-which he  says a r e  t o t a l l y  

unfounded given h i s  s i c k l y  condi t ion-and his hopes f o r  a d ivorce  even though he does 

* n o t  have t h e  app rop r i a t e  funds. 

60 For a d d i t i o n a l  evidence of wife  de se r t i on  (coupled with adul te ry)  c a s e s  o f  

the period,  s e e  t h e  l e t t e r  f ram :4onsieur Pernand Gr i f fon  of Inverness  Mines, Nova 

Sco t i a .  He wrote t o  t h e  goverrment a t t e s t i n g  t o  t h e  a c t i o n s  of his wife, her 

desertion, and h i s  d e s l r e  f o r  a divorce i n  Light of h e r  adu l t e ry  in NAC, RG 13, 

#1671/14, l e t t e r  of November 3, 1914. Also see Robert M i l l s  of Burlington, Ontar io ,  

who rn NAC, RG 13, 6564/17, L e t t e r  or' A p r r i  L ,  1917, wrsnea t o  ne freed from n r s  wrfe  

who has  d e s e r t e d  him, Xe wants to re-marry pr imar i ly  because he has i n f an t  sons  who 

need a new mother- One has to wonder what is h i s  u l t i m a t e  motivat ion i n  ob t a in ing  a 

new wife, e s p e c i a l l y  when h e  complaLns of being away from w o r k .  John Davey o f  

Eowmanville, Onta r io  wants some rnforruation on how t o  prevent  h i s  wife from Living 

wi th  one Eloffman ( she  had been f o r  over  two yea r s - )  X e  wanted he r  t o  return t o  h i a ,  

i n s t e a d  she  w a s  sentenced to two months imprisonment f o r  h e r  a c t i o n s  i n  NAC, RG 13, 

#l l10 /17 ,  Letter of June 2 7 ,  1917- In a s loppy and, sometimes incoherent  Letter, 

George J, Curry of S a i n t  J o b ,  New Brunswick d e s i r e s  adv i ce  on how t o  d e a l  w r r h  h i s  

f a i t h l e s s  wi fe  i n  SAC, RG L 3 ,  #1507/L9, l e t t e r  o f  June 4, 1919- One gentleman writes 

a very d i s j o i n t e d  l e t t e r ,  f u l l  of emotion, from Charlottetown, Pr ince Edward I s l a n d  in 

NAC, RG 13, #2765/19, L e t t e r  o f  Novenher L l ,  L9L9, I n  this  rambling and i l l - w r i t t e n  

t e x t ,  Douglass A, Smith d e t a i l s  his marriage of t e n  years ,  h i s  wi fe ' s  'czaziness and 

v i o l e n t  temper", h i s  oobLe means at keeping the couple  f i n a n c i a l l y  s t a b l e ,  and t h e  

denouement df t h e i r  mar r iage-  I c  a very brief note t o  t h e  government Edward J- Kel ly  



o f  Oconto, Ontario desires to know how t o  procure a divorce given  the fact that h i s  

wife  ran  away w i t h  another  man t o  Buffalo, New York i n  NAC, RG 13, #2815/19, l e t t e r  of 

November 24, 1919. 

61 For t h e  best evidence an t h i s  t op i c ,  see Sne l l ,  In the Shadow o f  t h e  Law: 

Divorce in Canada, 2900-1939. Throughout the work h e  o f f e r s  evidence of bigamy 

through bo th  primary and secondary analysis ,  but  Chapter I X  "Divorce Outside the 

System" is perhaps the most valuable far understanding why it was e s p e c i a l l y  necessary 

i n  t he  prairie provinces .  

62 S n e l l ,  11. 

63 Ib id . ,  1 4 4 .  

64 I b id . ,  4 2 -  

65 P h i l l i p s ,  Untying t h e  Knot, 187- 

66 I b i d . ,  187. 

67 Ib id . ,  188. 

68 Oesmond Morton, Nhen Your Number's Up: T h e  Canadian S o L d i e r  in the F i r s t  

Horld War (Toronto: Random Hocse o f  Canada, 1993), 264. 

69 Morton d e t a i l s  more o f  t h e  fraught over  t he  prolonged separation of couples  

i n  :he foLlowing l i n e s :  

Ibid. ,  

Anxiety about  f ami l i e s  Sack hame i n  Canada could prey on a s o l d i e r ' s  mind. A 
battered pnocograph and a few c r ea sed  letters in a s o l d i e r ' s  haversack were a 
poor excuse f o r  family life- A s o l d i e r  wondered if h i s  baby would recognise  
nLa when he re turned ,  and, perhaps spurred by his own g u i l t y  conscience, 
worr ied  about whether his w i f e  had remained f a i t h f u l ,  A t  home, wives raged a 
Lonely s t r u g g l e  KO keep chf.fdren under c o n t r o l  without  a husband's heavy hand, 
i n  
236. 

70 P h i l l i p s ,  Untying the .Knot, 188- 

71 Morton, 200. 

72 Ibid. ,  200- 



74 For an i n t e r e s t i n g  example of  this see NAC, RG 13, t14f2/21, l e t t e r  o f  

August 30, 1918. In  this l e t t e r ,  the s o l d i e r  i n  ques t ion ,  P r i va t e  Jack Schaf fe r ,  

writes t h a t  h i s  s i s t e r - i n - l aw  has informed i n  a note  t h a c  h i s  wife,  Nellie Schaf fe r  of 

Mowbray, North Dakota, was having an  a f f a i r  wi th  her husband f o r  over e leven months, 

75  P h i l l i p s ,  Unrying the Knot, 189. 

76 Ibid., 190. 

77 NAC, RG 13, #2L46/19, l e t t e r  o f  October 2, 1919. 

79  Morton, 265. 

80 The f i r s t  evidence o f  a t o r r e n t  of l e t t e r s , t h a t  would surge through bo th  

t h e  Departments o f  Justice and of M i l i t i a  and Defence comes from Pr iva t e  J. a. Andrews 

of Toronto, Ontario. H i s  l e t t e r  of Apr i l  19, 1915 indicated chat he was an  i n v a l i d  a s  

'a  r e s u l t  of h i s  fighting on t h e  French f r o n t .  He w a s  t r y i n g  i n  earnest t o  r e t u r n  t o  

ac t i on ,  but i n  the meanwhile d e s i r e d  a d ivo rce  from h i s  wife  who Led "a double l i f e , "  

where she had been arrested f o r  running a d i s o r d e r l y  house, l i v i n g  out o f  wedlock w i th  

another ,  and spen t  a l l  of his sav ings  i n  NAC, 2G 13, 9749/15, L e t t e r  of A p r i l  19, 

1915 I 

81 SAC, RG 13, 81009/17, l e t t e r  of June 11, 1917. 

82 Ibid. 

8 3  I n  a cu r ious  Le t te r ,  a London, Ontar io ,  couple ( M r .  And Mrs. Bryanton) 

i nqu i r ed  as t o  t h e i r  a b i l i t y  co d i s s o l v e  = h e i r  unhappy union in correspondence 

addressed  co t h e  Prime Minis te r  himself,  Robert aorden i n  NAC, 3G 54-21-1-133, Letter 

of August 30, 1918. What makes t h i s  i nd iv idua l  l e t t e r  unique from a l l  t h e  o t h e r s  

covered i n  t h i s  r e s ea r ch  is t h e  f a c t  that t h e  couple  wrote and addressed their 

i n c l i n a t i o n  for divorce together. Every petition, save  t h i s  one, enanates  from on ly  

one member of the marriage where t h e y  complain of t h e i r  situation s o l e l y .  There is 

newer any i n d i c a t i o n  FAac t h e  want of d ivo rce  is shared, nor is t h e r e  any v i e e o i n z  

g iven  from the other partner-and this is w h a t  makes this j o i n t  au thorsh ip  s i g n i f i c a n t  

i n  t h e  f a c e  of t h e  sou rce s  presented. Private P i e r r e  Aubin, Regimental Number 809276, 

who s e rved  i n  t h e  22& B a t t a l i o n  of the C-E-F-, writes t o  t h e  Board of Pension 

Commissioners f o r  Canada depicrring the i n h o s p i t a b l e  marriage h e  w a s  dealing with  i n  



h i s  k- meto own of  Matane County, Quebec i n  NAC, RG 13, #1881/18, l e t t e r  of August 13, 

1918. A r e s iden t  of Courcland, Ontar io,  one Zrnest Campbell, a former soldier, 

Regimental Number 675324 o f  t h e  168'" Bat t a l i on  repea ted  i n  h i s  le t ter  t he  unfor tuna te  

circumstances which many o f  h i s  compatr iots  could have i d e n t i f i e d  w i t h .  He de l i nea t ed  

i n  h i s  query regarding d ivorce  h i s  wife 's  un fa i t h fu lnes s  during h i s  time a t  t h e  f r o n t  

i n  France i n  NAC, RG 13, #2343/18, l e t t e r  of November 8, 1918, Pr iva te  W.  Langley of  

the  4 =  Canadian Reserve Bat t a l i on ,  s t a t i o n e d  i n  Surrey, England, addressing himself ro 

t he  Department of M i l i t i a  and Defence, complained o f  h i s  unfor tuna te  s i t u a t i o n  

reqarding h i s  wi fe ,  l i v i n g  i n  London, Ontario. H e  i l l u s t r a t e d  t h a t  a f t e r  four  years  

of  being married, "my wife, by running around with o t h e r  men caused m e  t o  be very 

unhappy, then a s  a r e a l  man would do, I done. I l e f t  h e r ,  and have had nothing t o  do 

w i t h  her  i n  any way's s i nce , "  i n  NAC, RG 13, 12343/18, l e t t e r  o f  November 10, 1918. 

I n  a qua in t  and Largely garb led  note  t o  t h e  Department of J u s t i c e ,  M r .  Harry Holmer of 

Sau l t  S t e .  Marie, Ontar io,  t o l d  of a marriage t h a t  w a s  f raught  wi th  adul te ry ,  a 

na s t a rd  c h i l d  and p e r s i s t e n t  m i s t ru s t  between t h e  p a r t i e s .  What sets t h i s  

communication a p a r t  from many of those  i n  which t he se  s o l d i e r s  accuse t h e i r  spouse o f  

adu l t e ry  is t h a t  t h i s  man has  i nd i ca t ed  t h a t  he too w a s  not  without f au l t  i n  NAC, RG 

L3, 62343/18, l e t t e r  of December 11, L918. M r .  Holmer was almost assured ly  not  a lone 

' i n  h i s  adu l t e rous  conduct durinq t h e  h o r r i f i c  events  t h a t  occur red  during t h i s  

t raumat ic  L914-18 per iod .  Xowever, he was t h e  only i n d i v i d u a l  who admitted h i s  

s i m i l a r  f a u l t s  i n  the  co l l apse  of h i s  marriage. One suspec t s  t h a t  h i s  a c t i v i t i e s  were 

fa r  no t e  commonplace t han  most so ld ie rs -pressed  t o  make c h e i r  c laim as v i r tuous  a s  

pos s ib l e  i n  t h e  hopes o f  a f r e e  divorce-actual ly give e v i d e n c e  of i n  t h e i r  l e c r e r s  co 

:he var ious  government departments, for s i m i l a r  experiences expressed by a young 

s o l a i e r  see l e t t e r  of r i v a t e  Raiph Eagleton of Perry, New Y o r k .  H e  served i n  the 2 0 ~  

Canadian Ba t t a l i on ,  No. 58083, and during inat time was informed of h i s  wife Minnier s 

bigamy and was asked i f  his assignment t o  he r  was t o  b e  stopped. Responding i n  t h e  

a f f i rma t ive ,  he  now w i s h e d  t o  b o w  what powers t h e  government had i n  gran t ing  d ivorces  

i n  cases  Like t he se  i n  NAC, RG 1 3 ,  #2146/19, Le t t e r  of November 12, 1919. 

34  NAC, RG 13, t176/19, Le t t e r  of Jlanuary 29, L919- From the same year  see ,  

YAC, XG 13, f1881/L8, Letter o f  September 3, 1918. I n  t h i s  cormnunication, Sergeant  

A.2- 3oydel1, Regimental Number 65104, Number 2 Company, Canadian Forestry Corps, 

serving in t h e  British Expedit ionary Force i n  Prance wrote t h a t  about December 1914, 

shortly a f t e r  e n l i s t i n g  for service, h i s  wife took o u t  a d ivo rce  aga ins t  him. E.V. 

S i p l e r  of Toronto, Ontario u m t e  to t h e  n i n i s c e r  o f  J u s t i c e  (echoing the  query of  

nany) where h e  wondered if there wsre any s p e c i a l  provisions f o r  recurned s o l d i e r s '  

7is-a-vis  d ivo rce  in SAC, KG 13, t1881f18, letter of  October 29, 1916, In one last 

inscance of  evidence from the year  1418, E. L- G a s s i c k  of  Po r t  Arthur, Ontario vrites 

co t h e  Deparnnent of j u s t i c e  concerning his es t ranged  wife ' s  a d u l t e r y  and d e s e r t i o n  in 



NAC, RG 12, 82343/18 o r  #1881/18?, let ter  of December 11, 1918. 

85 See also a non-pra i r ie  case of a twenty-nine year o l d  man, born i n  L i s l e ,  

Onta r io ,  who wrote t o  t h e  Min is te r  regarding h i s  marriage of ten years  t h a t  had 

produced fou r  g i r l s ,  ages nine,  f i ve ,  seven and two r e spec t i ve ly .  P r i va t e  S tan ley  

Cherry, Regimental Number 648159, St" Bat t a l i on  of  t he  Canadian Railway Troops, penned 

d e t a i l s  of  h i s  wife's d e s e r t i o n  and subsequent "improper r e l a t i o n s "  with an Aus t r ian  

i n  August of 1917 in NAC, RG 13, #176/19, l e t t e r  of March 6, 1919. For l e t t e r s  from 

t h e  same month of  1918, see NAC, RG 13, ?#/L9, l e t t e r  of March 9, 1919. M r .  Lyle 

George Johnson, Regimental Number 136069, of the 123'* Canadian Pioneers,  and p r e s e n t l y  

r e s i d ing  i n  Cheshire ,  England wrote  t h e  Minis te r  d e t a i l i n g  his grievances with h i s  

adu l t e rous  w i f e .  In  a r a r e  instance, there is a l e t t e r  from an  ex-serviceman from the 

P r a i r i e s .  A Calgary n a t i v e ,  Andrew Ca r ly l e  McArthur, late of t h e  R.F.C., made a 

s imple query f o r  d ivo rce -  One assumes he does not know of  t h e  innovat ions i n  t h e  

Alberta c o u r t s  j u r i s d i c t i o n  i n  NAC, RG 13, #l76/19, letter o f  March 17, 1919. In a 

simple query, W ,  E. E r r e t t ,  a r e t u rned  s o l d i e r  who was now a manager a t  T h e  Courier  

Printing Company i n  Englehart ,  Ontar io ,  wished to know what d i s t i n c t i v e  arrangements 

f o r  d ivorce  h a ~ e  been made for re tu rned  s o l d i e r s  i n  NAC, RG 1 3 ,  #176,'19, l e t t e r  o f  

'March 18, L919- Speaking i n  t he  t h i r d  person f o r  t h e  most part o f  h i s  l e t t e r  of March 

21, 1919, a e rna rd  Rosoman, o f  Gridinrod,  B r i t i s h  Columbia, d e t a i l e d  h i s  i r r e c o n c i l a b l e  

d i f f e r e n c e s  with h i s  wi fe  of f i f t e e n  years  i n  h i s  correspondence i n  NAC, RG 13, 

#176/19, L e t t e r  of March 21,  L9L9. M r .  W. Langley of  Port Huron, Michigan, United 

S t a t e s  wroce to t h e  Deparment ob l i g ing  the Minis te r  t o  " r e l i e v e  him of h i s  t roubles"  

( an  adu l t e rous  x i f e )  and f i n d  him "some happiness" i n  NAC, RG 13, 1176/19, Le t t e r  of 

March 26, f9L9- 

86 NAC, RG 54-21-L-L33, l e t t e r  of A p r i l  17, 1919. 

89 A p r i l  requescs i n c l u d e  NAC, 3G 13, #909/19, Letter of Apr i l  18, L919 from 

the Reverend 3, Strachan,  Pas tor  a t  t h e  First Bapt i s t  Church i n  Collingwood, Ontar io .  

H e  w r i t e s  of behalf o f  one o f  h i s  pa r i sh ione r s ,  a r e tu rned  s o l d i e r  whose domic i le  is 

i n  B r i t i s h  Columbia, but at p r e s e n t  is r e s id inq  i n  Ontario. H i s  wife, having 

committed an  unnamed o f f e n c e  (one  assumes it was adu l t e ry , )  abandoned ne r  domic i le  i n  

B r i t i s h  Columbia and n e i t h e r  Lives t h e r e  nor Ontar io ,  The Reverend wishes t o  know the 

p a r t i c u l a r s  involved, inc lud ing  c o s t ,  and r equ i r e s  con f inna t i on  on whether it would be 

easier t o  pursue t h e  case i n  t h e  c o u r t s  of B r i t i s h  Columbia or through Parl iament-  



The Deputy Min i s t e r  of J u s t i c e  wrote t h e  t y p i c a l  answer t o  t h i s  query, but  he also 

included a copy of  a b i l l  that was now be fo re  t h i s  session of Parliament. H e  

sugges ted  t h a t  i t  would not be advisable  f o r  the re tu rned  s o l d i e r  t o  begin any a c t i o n  

u n t i l  i t  was seen i f  t h e  b i l l  d i d  indeed become law-one hopes t h a t  he d i d  not  wait too  

Long f o r  t h e  f e d e r a l  law t o  come about .  Monsieur Urbain V i r g i l e  o f  Montreal, Quebec 

wrote  t o  t h e  app rop r i a t e  a u t h o r i t i e s  a t  che Department of J u s t i c e  concerning h i s  

w i f e ' s  d e s e r t i o n  i n  NAC, RG 13, #909/19, l e t t e r  of Apr i l  22, L919. I n  a b r i e f  and 

poor ly  a r t i c u l a t e d  note ,  Mr. Chas Rowbottom of Nanaimo, B r i t i s h  Columbia wrote t o  

i n q u i r e  about  a d ivorce  from h i s  deserced wife  in NAC, RG 45-21-1-133, l e t t e r  of Apr i l  

27, 1919. T h e  Department of So ld i e r s*  C i v i l  Re-Establishment, I nva l i d  S o l d i e r s  

Commission, rece ived  documentation from J. Fumandiz, Regimental Number 503906, on 

A p r i l  29, 1919. The conc ise  p e t i t i o n  merely requested information as t o  the c o s t s  and 

procedures  o f  d ivorce  from h i s  wife who was domiciled i n  Walkervi l le ,  Onta r io  i n  NAC, 

RG 13, #909/19, l e t t e r  o f  Apr i l  29, 1919. To conclude t h i s  month is t h e  l e t t e r  from 

Monsieur D. Nolle from Dolfard, Saszatchewan. This re tu rned  s o l d i e r  senred i n  t h e  

French army f o r  f i f t e e n  months, I n  t h a t  time, 'sa f q m e  en  f l a g r a n t  d e l i t  

l ' a d u l t e r e , "  and, t o  h i s  surprise, cont inued  t o  p r e s s  f o r  s o l d i e r s *  allowance d e s p i t e  

h e r  d i shonourab le  a c t i v i t y .  He now wished t o  i n q u i t e  as t o  h i s  r i g h t s  concerning h i s  

-wife ,  h i s  c h i l d r e n  and h i s  p roper ty  a s  well as t h e  easiest way t o  pursue a f i n a l  

d ivo rce  decree .  He was informed he would have t o  proceed a s  anyone e l s e  would i n  the 

count ry  of Canada, b u t  never informed what t h a t  was e x a c t l y  i n  NAC, RG 13, %?/19, 

1ett:er of A p r i l  29, L919. 

9 1  A Montreai, Quebec na t i ve  wrote t o  t h e  Department o f  J u s t i c e  inct icat ing h i s  

b e l i e f  t h a t  the government had a r e s p o n s i b i l i t y  t o  t h e  p a t r i o t i c  re tu rned  s o l d i e r s  on 

the s u b j e c t  3 f  d ivorce  in NAC, RG 13, #909/L9, l e t t e r  of May L6, L919. I n  t h e  month 

of Hay L9L9, t h e r e  are a few reques t s ,  though they a r e  q u i t e  Long i n  p ro se -  Following 

in chronoLogical o rder ,  the f i r s t  is f r o m  M r .  Wm, Esson of Hamilton, Ontar io ,  w r i t t e n  

on May 5, 1919, B e  wrote che t i g h t l y  s c r i p t e d  no te  on behalf of  W i l l i a m  N c R a e ,  a man 

who served from 1915-1910 vhose wife was u n f a i t h f u l  dur ing  that time i n  NAC, RG 13, 

#909/19, let ter o f  May 5, L929- He a l s o  be l ieved  that a l l  re tu rned  soldiers were due 

a l a w  t h a t  f a c i l i t a t e d  easy, co s t - f r e e  d ivorce .  Driver  Frank Cox, ReqimentaL Number 

341593, of t h e  7 0 ~  A r t i l l e r y  Ba t t e ry  o f  Toronto, a r e l a t i v e l y  raw recruit: who e n l i s t e d  

March L 2 ,  1918 wrote t o  t he  Department o f  M i l i t i a  and Defence revea l ing  the 

~ a r t i c u l a r s  of a common complaint,  his wife's actultery i n  NAC, RG 54-21-1-133, Letter 

of ~Xay 18, L919. (Note: In  the Archives,  Frank Cox, r e s i d ing  i n  Xontzeal, Quebec at 

c h i s  po in t ,  wrote  back t o  thank t he  Department f o r  the advice, H e  a l s o  wished to know 

when the Senate  would be  seating again f o r  hearings on divorce b i l l s .  H e  w a s  t o l d  



they  a r e  s i t t i n g  r i g h t  now, but  t h a t  i t  was doubt fu l  h i s  case c c J d  be addressed t h a t  

qu ick ly  i n  NAC, RG 54-21-133, Letter of May 27, 1919. H e  wrote again on December 6, 

1919, p ro f e s s ing  t h e  same information a s  i f  he  had never  addressed t he  any of t h e  

M i n i s t r i e s  before .  Wri t ing t o  the Defence Department once more, he r e i t e r a t e d  his 

s t o r y ,  however h e  achieved t he  same r e s u l t s  i n  NAC, RG 54-21-1-133, l e t t e r  of December 

6, 1919. ) Victor  S t .  Michael of Sau l t  S te .  Marie, Ontar io  wrote "applying f o r  a 

divorce" being a r e tu rned  s o l d i e r .  He was married to h i s  wi fe  on March 4 ,  1916, 

se rved  t h r e e  yea r s  i n  t h e  Canadian Expedi t ionary Force, returned t o  f i nd  h i s  w i f e  had 

l e d  "a t e r r i b l e  l i f e " ,  and had de se r t ed  t h e  home i n  NAC, RG 13, %909/19, letter of 

June 25, 1919. The l e t t e r s  from June inc lude  Vancouver, B r i t i s h  Columbia, n a t i v e  

William Cooper's p e t i t i o n  of  June 18, 1919. H i s  w r i t i n g  incorpora ted  h i s  d e s c r i p t i o n  

of h i s  2 h years  o f  s e r v i c e  i n  t h e  Royal Engineers,  h is  b e l i e f  t h a t  t he  government did 

very l i t t l e  t o  h e l p  e s t a b l i s h  him a s  a re tu rned  s o l d i e r  i n  c i v i l i a n  l i f e  and t h e  fact 

t h a t  "it would t ake  [ h i m ]  a l i f e t i m e  t o  pay che enormous amount demanded by  some 

lawyers," i n  a d ivo rce  a c t i o n  i n  NAC, RG 13, #909/19, letter o f  June 18, 1919. I n  a 

s ta tement  unique i n  t h e  f a c t  t h a t  i t  d i d  not con t a in  any accusa t i ons  of a d u l t e r y  o r  

de se r t i on ,  j u s t  p l a i n  and s imple i r r e c o n c i l a b l e  d i f f e r e n c e s ,  is t h e  communication 

rece ived  from Robert McLaren, Regimental Number 302690, on June 26, 1919 i n  NAC, RG 

-13, 9909/19, L e t t e r  o f  June 26, 1919. Another submittal comes from the  province of 

New Srunswick. M r .  Henry Milbury of S a i n t  John wrote on t h e  26- of June t h a t  he uan ts  

a d ivo rce  and t h a t  h i s  wi fe  is w i l l i n g  t o  proceed with the l e g a l  s epa ra t i on  i n  NAC, RG 

13, #909/ l9 ,  L e t t e r  o f  June 26, L919. The Last  one a r i s i n g  from t h i s  month comes from 

xr. Thomas W .  Shovi in  o f  Hamilton, Ontar io  on June 29, 1919- I n  h i s  l e t t e r  sent t o  

t h e  D i r ec to r  o f  Records i n  t h e  Department of M i l i t i a  and Defence, Shovlin is of t h e  

understandinq t h a t  t h e  "government is g iv ing  re turned  men a cheap Divorce Law-if t h i s  

is w r i t e  Sir where w i l l  1 appi ly?"  As was t h e  norm i n  t h e s e  ca se s ,  Shovlin was 

informed of  t he  l e g a l  p rocess  he would have t o  d e a l  w i th  i n  NAC, RG 54-21-1-133, 

Letter of  June 29, 1919- Another Ontar io  man wrote  an  ex t ens ive  and l u r i d  t a l e  of h i s  

?Light w i th  an unfaithful wife ,  Corporal 3- Copperwaite o f  S t r a t fo rd ,  Ontar io ,  

Regimental Number 602378, joined t h e  14'~ B a t t a l i o n  i n  January of  1915. H e  s e r v e d  i n  

the C.Z-F.  for 3 ri y e a r s  before he was re turned  home i n  May of 1918. During his t ime 

in t h e  a c t i v e  service he heard repeated t a l e s  of h i s  wi fe ' s  "bad behaviour" i n  NAC, RC 

13,  #909/L9, Letter o f  J u l y  11, L919. J u l y  petitions include a number o f  q u e r i e s  t o  

t h e  Department of the M i l i t i a  and Defence as w e l l  as t h e  J u s t i c e  Minister, Frank 

McConnell, Regimental Number 763831, served i n  the ~ 2 2 ~  Fo re s t ry  a a t t a l i o n -  A 

r e s i d e n t  of Hamilton, Ontar io ,  M c C O M ~ ~ ~  wrote t h a t  he h a s  begun his case but has 

faund iio s a t i s f a c t i o n ,  despite ample grounds in NAC, RG 54-21-L-133, Letter of 3uly 

21, L919, A Brantford, Ontar io ,  ve te ran  complained of h i s  wi fe ' s  d e s e r t i o n  of him, 

h i s  home and t h e i r  children in  NAC, RG 54-21-L-133, lecter o f  Ju ly  25, 1919. George 

C. Tallman, Segimentaf Number 851012, o f  Niagara Falls, Ontario, had w r i t t e n  earlier 



. .. . . . .- . . 

while  on du ty  i n  France but  rece ived  no reply.  His wife chose t o  re-marry while  he 

was away and he now wished t o  know o f  h i s  recourse (and f i n a n c i a l  ob l i ga t i on  t o  h e r )  

i n  NAC, RG 13, #?/19, l e t t e r  o f  July 31, 1919. Other L e t t e r s  from tha t  summer 

c o n s i s t  o f  P r i v a t e  W .  G.  Robbins, Regimental Number 55022, o f  Hamilton, Ontar io .  H i s  

wife "kept company" with another  man f o r  2 b years (who was himself  married) while  he 

was away a t  w a r  wi th  t he  19'" Ba t t a l i on  i n  both France and Belgium i n  NAC, RG 54-21-1- 

133, L e t t e r  of Augusc 15 ,  1919, The l a s t  p e t i t i o n  a r i s e s  from Revelstoke, B r i t i s h  

Columbia and was mailed t o  t h e  Dominion Government i n  c a r e  of P r i m e  Minis ter  Robert 

Borden. M r .  D. Osborne wanted a d ivorce  due t o  h i s  wifef s i n s a n i t y  i n  NAC, RG 13, 

#2146/19, l e t t e r  o f  August 1 8 ,  1918. The last p e t i t i o n  from t h a t  summer a r i s e s  from 

Andrew Franklin Smith, a former o f f i c e r  i n  u n i t s  of t h e  1 3 3 ~  Bat ta l ion ,  the 123'~ 

Pioneers  and t h e  Canadian Engineers.  Smith addressed t h e  J u s t i c e  Minis ter  t o  tell  him 

of  the d ivo rce  h i s  wi fe  was i n  the process o f  ob t a in ing  i n  De t ro i t ,  Michigan i n  NAC, 

RG 13, t909/19, le t ter  of  August 19, 1919. Another i t l ic i t  t a l e  of  a w i f e ' s  t r y s t  

(wi th  a "coloured man") comes from A. E, Hawkins  of Verdun, Quebec. This  man was 

advised by t h e  board of pensioners  t o  put  h i s  case  be fo r e  t h e  Judge Advocate-General 

of t h e  Department of M i l i t i a  and Defence. His correspondence arrived i n  Ottawa on i n  

NAC, RG 54-21-1-133, l e t t e r  o f  September 13, 1919. P. S. Haines o f  Montreal, Quebec, 

-made simple i n q u i r i e s  a s  t o  t h e  na tu r e  of s o l d i e r s  d ivo rce  i n  NAC, RG 13, #2146/19, 

L e t t e r  of September 16, L919, Sergeant A- Hayson's n a r r a t i v e  o f  h i s  w i f e ' s  i n f i d e l i t y  

was so hzrrowinq h e  i n s i s t e d  it forced  him t o  move c l e a r  out o f  h i s  former hometown of 

London, On ta r i o  t o  avo id  t h e  disgrace o f  t he  i d l e  c h a t t e r  i n  NAC, RG i 3 ,  A2146/L9, 

l e t t e r  of September 23, 19L9- October requests f i n d  one from deser ted  P r i v a t e  A. 3.  

Hopkins of t h e  4'" S a t t a f i o n ,  res idence i n  Waubanschene, Ontar io -  Be wanted t o  g e t  re- 

marr ied w i t h i n  the parameters of law and asked the government to make this p o s s i b l e  i n  

NAC, XG 13, 42116/19, Letter of October 18,  1919. Ex-corporal John Scnaffer ,  Junior ,  

Regimental Number 1013352, had wrote ca t h e  Department of  J u s t i c e  before  to  get adv i ce  

an  h i s  ph i l ande r ing  w i f e -  Ic was now his i n t e n t i o n  t o  g e t  a decree  o f  d ivo rce  but 

would he have t o  r e t u r n  from S e a t t l e ,  Washington t o  do so? Was there  any advantages 

t o  h i s  ve t e r an  s t a t u s  i n  NAC, BG 13, 92146/19, l e t t e r  of  October  26, 19L9. 

92 SAC, RG L 3 ,  82L46/19, l e c t e r  of November 29, 1919, 

94 I t  is a l s o  important t o  no te  that W -  Stuart Edwards o f  the  Department o f  

Zust ice ,  a l though  c a r e f u l  :o say cha t  I t  was no t  his place to advise in pe r sona l  

bus iness ,  belitved t h a t  given such shameful circumstances t h e  marriage was b e t t e r  

ended i n  t h e  fob- o f  an annuiment - 



95 To round out  t h i s  yeart s correspondence a r e  two reques t s  from November and 

December. C. Brooks, a r e s iden t  of  St. Thomas, Ontar io  proves himself to b e  c u r r e n t  

on t h e  Leg i s l a t i on  of d ivo rce  as well  as t h e  d e f i c i e n c i e s  of parl iamentary procedure 

i n  pushing through t h e  a l t e r a t i o n s  i n  the  law i n  NAC, RG 13, #?/19, letter of November 

28, 1919. The December no t e  reads as many of t he  o t h e r s  from these  re turned  men- 

adu l t e ry  coupled with d e s e r t i o n  from M r .  W. J. Weaver, who l i v e s  i n  t he  town of 

Alymer,  Ontario, i n  NAC, aG 1 3 ,  12146/19, letter of December 7, 1919. 

96 NAC, RG 13, #?/19, l e t t e r  o f  January 7, 1920. 

9 7  All o t h e r s  from t h e  year 1920 follow. I n  a letter sen t  t o  t h e  Attorney 

General, M r .  Peter B. Daughton, Regimental Number 2476, 4'" Bat t a l i on  of  West Toronto, 

Ontar io  wanted a f ree  divorce from t h e  woman he wed, s i n c e  during h i s  s e r v i c e  t o  h i s  

country,  she  re-married and had two k ids  by ano the r  i n  NAC, RG 1 3 ,  161/20, l e t t e r  of 

January 4 ,  1920. The  Department of M i l i t i a  and Defence rece ived  a t y p i c a l  query 

(regarding t h e  belief t h a t  t h e r e  was a l a w  that allowed quick divorce between Canadian 

men and English g i r l s , )  from Sergeant F. H. C. B a r t f e t t ,  Regimental Number 49126 from 

Det ro i t ,  Xichigan i n  EIAC, RG 54-21-1-133, l e t t e r  of  Jacuary 22, 1920, informed h i m  of 

-the cont ra ry .  In =he concise  message from M r .  T, Cruvel le  of Belleduc, Alberta, a 

s o l d i e r  awarded with t h e  fou r  cross m e r i t  star f o r  m i l i t a r y  g a l l a n t r y ,  h e  q u e r i e s  

about the  costs of s o l d i e r s  divorce i n  NAC, RG 13, 861/20, L e t t e r  of April 24, 1920. 

Las t ly ,  is t h e  s o r r y  L e t t e r  of  Nr. 9. T. Marks of  Montreal, Quebec. He rece ived  

permission t o  marry a c  English g i r l  from h i s  Commanding Of f i ce r  i n  March o f  1918, was 

i n  May discharged f r o m  the C,E- F. f o r  being medical ly unfit, and now his w i f e  re fused  

t o  Leave her homeland i n  NAC, ?.G 13, #61/20, l e t t e r  o f  August 3, 1920 - 

98 Harry C- Aker, Regimental Number 733317, a member of the 25'" a a t t a l i o n ,  

evoked but ano the r  example of t he  adu l t e ry  rife through t h e  wartime experience,  both 

f o r  chose a t  home and t hose  abroad i n  NAC, RG 13, #61/20, l e t t e r  of February L, 1921. 

Prank OtcLey of Simcoe, Ontario,  had evidence taken s t r a i g h t  from the  Police Court i n  

h i s  d i s t r i c t  t o  confirm h i s  w ~ f e ' s  illicit behaviour dur ing  h i s  absence i n  NAC, RG 13, 

561/20, L e t t e r  of February Z a ,  1921. Mr. Chazles E, Cur r i e s  of  Lome, New 3 r w s w i c k ,  

shows the side not  often seen  i n  t he se  correspondences wi th  t h e  Dominion- I t  turns 

ou t  t h a t  che wonan he married a f t e r  he disembarked from seruing i n  the C - 3 . F .  at 

Halifax w a s  a l r e a d y  marr ied,  de se r t i ng  h e r  f o m e r  husband over a year  p r i o r .  She was 

wont t o  d a l l y  between both  of  these men, and t h e r e f o r e  it w a s  Curries' i n t e n t i o n  t o  

re-marry ano the r  in NAC, RG 13, f462/21, Le t t e r  of March 1, L921- In a message 

fordarded t o  the Min i s t e r  of J 'ustice vis-a-vis the Attorney General' s o f f i c e ,  Robert 

McNutCdesired t o  'know whether it is  easier t o  proceed through the New B ~ n s w i c k  

courts o r  Parl iament  concerning h i s  "very deserving case" of s o l d i e r s  divorce i n  NAC, 



RG 13, t462/21,  Letter o f  J u l y  7, 1921. There is evidence of two responses  from t h e  

government t o  M r .  Arthur Savage of Saskatoon, Saskatchewan and M r .  F. 3. Richards of 

Waldeck, Saskatchewan. Unfortunately,  t h e r e  a r e  no corresponding Le t t e r s ,  however one 

assumes from t h e  c o n t e n t s  of t h e  r e t o r t s ,  they were not unlike t h e  o the r s  s t u d i e d  

he r e in  i n  NAC, RG 13, #462/21, l e t c e r  o f  September 1 9 ,  1921 and l e t t e r  o f  October 20, 

1921. One l a s t  supp l i c a t i on  is from a re turned  s o l d i e r  of the 13'" and 17'" B a t t e r i e s  

o f  t h e  C.F.A., Regimental Number 83393, A. C. Harvey of Brantford, Ontar io  whose wife  

was i n f a t u a t e d  with another c i t y  man, even tua l l y  de se r t ed  him and s o l d  a l l  t h e i r  

possessions,  (for which s h e  s e n t  him a cheque for his half, I in  NAC, RG 13, #462/21, 

l e t t e r  of  October 26, 1921, 

99 NAC, RG 54-21-1-133, letter of May 25, 1922. 

100 Ibid. 

101 Ibid. 

102 From t h e  same year  see NAC, RG 54-21-1-L33, letter o f  November 20,  1922  

-where J. W. Car t e r  of Humberstone, Ontario,  indicated that he  and h i s  spouse have been 

s epa ra t ed  since his r e t u r n  f rom ovezseas i n  1919 and now he d e s i r e d  h i s  freedom, In  

1923, t h e r e  i s  only one s o l d i e r s '  p e t ~ t i o n  ob ta ined  from che Nat ional  Archives.  On 

May 9, 1923, Mr. Jas 3. Leggette,  wrote t o  t h e  Department o f  M i l i t i a  from h i s  houetown 

of Owen Sound, Ontar io  w h e r e  h e  s a i d  that h e  wished t o  make inquiries on whether he  is 

e n t i t l e d  t o  a d ivo rce  based an che f a c t  t h a t  h i s  wife l e f t  h i s  bed and board on A p r i l  

12, 1923 i n  NAC, RG 54-21-1-133, Le t t e r  of May 9, 1923. 

L O 3  Other such quer ies ,  although l a r g e l y  g e n e t i c  i n  prose include NAC, RG 13, 

#598 i n  d2343/18, Letter of May 2, L918- The law f i rm  of Meredith and Meredith of 

London, Ontar io ,  nerely desire to  k n o w  i f  t h e  costs have been a l t e r e d  in regards  to 

t h e  b i l l ,  t h e  c o s t s  o f  a d v e r t i s i n g  t he  d ivorce ,  et cerera in XAC, RG 13, #598/18, 

L e t t e r  of Zune 11, 1918- Addit ional ly ,  George Mi tche l l  of Cobalt, Oncario d e l i b e r a t e s  

on t h e  a l t e r a t i o n  o f  the law i n  NAC, RG 13, #1881/18, l e t t e r  of June 15, L918- A, If- 

Hunter, a lawyer in t h e  Toronto f i rm of Hunter and H u n t e r ,  wrote t o  che M i l i t i a  

Department on  Auqust 28, I918 c o n c e r n i n g  d i vo rce  procedures and i l l u s t r a t e d  t h e  demand 

f o r  d ivo rce  r e f o m  i n  NAC, RG 13, aL881fL8, l e t t e r  o f  September 6, igL8. Captain H. 

C. Walker, working i n  t h e  Department of M i l i t i a  and Defence in Toronto, wrote t o  E, L. 

N e w c o m b e ,  the Deputy Min i s t e r  of the Department of Justice, wondering abouc remission 

of fees i n  re turned  soldiers divorce  cases  i n  NAC, XG 13, #1881/L8, letter of 

September 26, 1918, Gunner H- G. Clarke has made the same reqrtests i n  NAC, RG L 3 ,  

#2343/18, Letter of  November 2, 1918- H, W- Taylor,  a barrister i n  the Toronto 



o r g a n i s a t i o n  of  Henderson and McGuire, wrote  on t h e  20 th  o f  November 1918 to the 

Department o f  M i l i t i a  and Defence where he a s s e r t e d  t h a t  he  had reason to b e l i e v e  tha t  

an  order - in -counc i l  had been passed "by which s o l d i e r s  who marry English Girls du r ing  

the war, and have reasons for d i s s a t i s f a c t i o n ,  a r e  a b l e  t o  o b t a i n  a divorce without  an 

a c t  o f  Par l iament ,"  i n  NAC, RG 54-21-1-133, Letter of  November 20, 1918. A b a r r i s t e r  

i n  t he  f i r m  of Gray and Gray of Toronto, Ontar io  a sk s  t h e  same ques t ion  i n  NAC, RG 13, 

#2343/18, Letter of November 21, 1910. The men of E l l i o t ,  David and Mailhiot  of 

Montreal, Quebec wonder i f  t h e r e  has been any allowances made f o r  re tu rned  s o l d i e r s  i n  

NAC, ZG 13, #1881/18, l e t t e r  of December 4 ,  1918. W. Victor  M. Shaver, an  a t t o r n e y  

from Hamilton, Ontar io  i n t e l l i g e n t l y  p u t  t h e  question of  a l t e r i n g  d ivorce  l e q i s  l a t i o n  

f o r  the f i n a n c i a l l y  burdened in RG 13, #176/19, letter of  January 23, 1919. Harold N .  

Fanner, MA, writes from Acton, Ontarro querying on t h e  "cheapening" of d ivo rce  law i n  

NAC, RG 54-21-1-133,  l e t t e r  of February 3, 1919, W. L. Wickett ,  BA, writes t o  t h e  

Department of J u s t i c e  based on his client's b e l i e f ,  John Newall Earley o f  S t .  Thomas, 

Ontar io  c h a t  t h e r e  was s p e c i f i c  Leg i s l a t i on  f o r  re tu rned  soldiers on the subject of 

d ivorce  i n  NAC, RG 13, f 61/20, Letter of January 8, 1920. Likewise, HalcoLm Huffman, 

a b a r z i s t e r  from Ridgetown, Ontar io  specu l a t e s  (on beha l f  o f  his c l i e n t )  if :he costs 

have been reduced f o r  ve te rans  in KG 13, 861/20, L e t t e r  of December L8, 1920. The 

.Cornwall ,  Onta r io  f i r m  of MacLennan and Cl ine  have a c l i e n t  by the name of James 

Rouatt  who wants t o  be r i d  of h i s  English wife who has  " turned o u t  very badly,"  and he 

is s h o r t  of funds t o  begin t h e  act=on. Was t h e r e  any cons ide r a t i on  f o r  Rouat t  as a 

ve te ran?  i n  NAC, 3G 13, #?461-171/21, Let ter  o f  December 29, 1922. 

LO4 NAC, RG 13, 6598  i n  #2343/18, letter of March 12, 1918. 

LO5 Another exampie o f  a b a r r i s t e r  p e t i t i o n  comes from Simcae, Ontario. 

Addressing himself Co t h e  Prime Minister of  t h e  period,  Robert Borden, T, J. Agar, 

i l l u s t r a t e d  the  c a s e  of h i s  client, one Sapper W. Hamuond, a p r i v a t e  i n  t h e  Eigh th  

Canadian Engineers B a t t a l i o n  rhere he s t a t e d  t h a t  d e s p i t e  h i s  wife's obvious adultery, 

(she gave n i r t h  rso a child Curing his service, 1 it w a s  impossible  f o r  the man to 

secure the funds for a divorce i n  NAC, RG 13. # ?  in  #2343/i8, Le t t e r  of September 10, 

1918 - 
106 Some of t h e s e  s e n i o r  members include Lieutenant-Colanel 3. S ,  Wilson, 

Cormnandinq O f f i c e r ,  No. 2 D i s t r i c t  DepoC of  Toronto, Ontar io  w h o  wrote t o  t h e  

Honourable C- Z-  Doherty, Min is te r  o f  J u s t i c e  pondering about t h e  m o u r e d  changes i n  

d ivo rce  L e g i s l a t i o n  for returned p r i v a t e s  i n  SAC, RG 13, #598/18, l e t t e r  o f  May 8,  

19L8- Another such correspondence comes from Lieutenant-Colonel J- A- MacDonald of 

Toronco, Ontar io .  In h i s  n o t e  t o  t he  Department, he s t a t e d  t h a t  there was an enduring 

belief chat r e t u rned  militiamen a r e  able to o b t a i n  a d ivorce  i n  some manner t h a t  

reduces the  c o s c  t o  approximate1 y fifty d o l l a r s  in NAC, RG L3, #LS69/ 18, lecrer o f  



J u l y  6 ,  1918.  Lieutenant-Colonel M. K. Adams, a r e t i r e d  o f f i c e r  of the 1 ~ 5 ~ "  

Bat t a l i on ,  wrote  to the Sec re t a ry  of  S t a t e  i n  January of 1919, t e l l i n g  t h e  t a l e  of an  

un fo r tuna t e  gentleman who wanted a d ivo rce  i n  NAG, RG 54-21-1-133, letter of  January 

9, 1918. 

107 Ibid.  

LO8 f b i d .  

109 Monsieur R. Meysonnier o f  Radvi l l e ,  Saskatchewan, a French r e s e r v i s t  i n  

convalescence since his war i n j u r y  advocates  l e g i s l a t i o n  g r an t i ng  a l l  s o l d i e r s  

d ivorces  for those  whose wives have been u n f a i t h f u l  i n  NAC, RG 13, # l l l 5 / 1 7 ,  Letter of 

June 25, 1917. Another l e t t e r  from an  army o f f i c e r  reques t ing  in foana t ion  emanates 

from W ,  A. Munro, (who wrote on behalf of another  soldier- in-arms,)  i n  h i s  l e t t e r  

received t o  t h e  Department of M i l i t i a  and Defence i n  NAC, RG 54-21-1-133, l e t t e r  of 

January 2 4 ,  1923. 

110 NAC, RG 13, #598/18, L e t t e r  of December 6, 1918. 

L l L  I b id .  

112 I b i d ,  

113 There a r e  several o t h e r  correspondences from organisa t ions ,  p a r t i c u l a r l y  

.,-et*rans' q r x p s  tta: izdicatz zhz: :<elec Seid  wzs zct a h n e  5; hr  z szv i c t i cn s .  

.Tames Hutcheson, S e c r e t a r y  f o r  che Great War Veterans' Assoc ia t ion  (Ontar io  Local 

3ranch, w r i t e s  from Brantford,  Oncario concerning t h e  c a s e  o f  M r .  Massingale i n  NAC, 

3G 13, #598/L8 o r  81881/18, l e t t e r  o f  August 21, 1918. F. ?I, Law, Secre ta ry  f o r  t h e  

Great War Veterans* Assoc ia t ion  ou t  of Winnipeg, Manitoba, went even f u r t h e r  wi th  his 

recommendations t o  t h e  Min i s t e r  of J u s t i c e ,  encouraging t h e  government LO o p t  f o r  free 

d i v o x e s  for zetuzned men in NAC, 3G 13,  #2343/18, Lecter o f  December 28, 1918. M - H -  

XcLachlin, Secre ta ry-Treasurer  o f  t h e  Sold ie rs '  Aid Commission o f  S t ,  Thomas, Ontar io  

pens a sundry query t o  t h e  Department of Justice concerning modi f ica t ions  t o  t h e  law 

(concerning t h e  grounds f o r  d ivo rce , )  and/or pending Leg i s l a t i on  on t he  t o p i c  i n  NAC, 

AG 13, #2343/18, L e t t e r  of January 1, 1918- T h e  Department o f  Soc i a l  Serv ice  and 

Evangelism o f  t h e  Methodist  Church I n  Toronto, Ontar io  dec ided  to voice  its concerns 

as w e l l  i n  SAC, RG 13, #176/19, l e t t e r  of February 20, 1919- The Sec re t a ry  of the 

Comrades of the Grea t  W a r ,  (Vancouver chapter,) P-  Fortw-e wished to h o w  i f  t h e  

government was provid ing  re turned  s o l d i e r s  w i t h  f i n a n c i a l  assistance i n  which t o  

oursue d ivo rce  from unfaithful wives i n  his correspondence with t h e  Department of 



M i L i t i a  and Defence i n  RG 54-21-1-133, let ter  of  March 17 ,  1919. Las t ly ,  t h e  Board of 

Pension Conrmissioners f o r  Canada a l s o  acted a s  consul  t o  a number of ve t e r ans  on the  

ques t i on  o f  ma r i ca l  union, ( i n  c h i s  case ,  Dominick Comnando of Jocko Scacion, a t  t h e  

T. & N.O. Railway i n  Ontar io )  i n  NAC, RG 13, #2146/19, l e t t e r  of November 1 4 ,  1919. 

114 NAC, RG 13, #98/18, Letter of December 6, 1918. 

116 NAC, RG 13, #SS3/18, Letter o f  March 3, 1918. 

117 Another such  letter comes from Mattawa, Ontar io  from Mrs. A lbe r t  Desormeau 

who inqu i r ed  i f  s h e  was g u i l t y  of bigamy s i n c e  h e r  husband was zeported drowned (by 

h i s  b r o t h e r )  i n  a note  t o  her i n  NAC, RG 13, P1679/18, Letter of Ju ly  16, 1918. Mrs. 

Annie O'Connor of Howell, Saskatchewan writes wi th  much t h e  same worries i n  mind. She 

and her spouse, Wichael James Orconnor, mar r ied  i n  1906.  I n  a marriage f i l l e d  w i th  

t h e  t r o u b l i n g  events  of her husband* s adu l t e ry ,  bigamy, i n s a n i t y ,  de se r t i on ,  and 

cont inued i l l e g a l  a c t i ons ,  she read i n  two d i f f e r e n t  papers  t h a t  he was k i l l e d  i n  

. a c t i o n  and s h e  now wished t o  re-marry i n  NAC, RG 13, #625/18, letter of March 1 4 ,  

1918. T h e  l a s t  o f f e r i n g  from t h i s  year comes from another  Saskatchewan na t i ve ,  M r s .  

F. Cooper. Her beau r r  t h e  time, Ormond Wiex, e n l i s t e d  i n  t h e  205'' Tiger  a a t t a l i o n  i n  

Hamilton, Ontar io  and two years  into h i s  s e r v i c e  de se r t ed  che army. They married, (he  

snder  an  a l i a s , )  =hey t r a v e l l e d  t o  MacTier, Ontar io ,  he farced her  t o  get an a b o r t i o n  

cwo months i n t o  t h e  marr iage and f i n a l l y  he was found 5y t h e  a u t h o r i t i e s  and  a r r e s t e d  

for d e s e r t i o n  of  the army i n  NAC, RG 13, 82340/18, Letter o f  October 2 8 ,  1918. 

118 NAC, RG 54-21-L-L33, L e t t e r  of May 20,  L919. 

LL9 Other  non-western cases from s o l d i e r s '  wives i n c lude  Mrs. Edward Johnson 

of Sharbot  Lake, Ontar io ,  who penned a no te  on August L8, 1919 t o  M i l i t a r y  

Headquarters  i n  Ottawa expla in inq  he r  b e l i e f  t h a t  she should  be f reed  of  her union 

uitk. one P r i v a t e  Edward Johnson of t h e  ~ 4 6 ~  La t t a f i on .  She cited dese r t i on ,  non- 

suppor t  and h e r  husband's drinking p r o b l e m  as reason enough in  NAC, XG 54-21-1-133. 

l e t t e r  o f  Auqust 18, 1919- Mrs. North V.  Ilett o f  Brantford,  Ontario,  took t h e  l i b e r t y  

of xriting t o  t h e  Department of M i l i t i a  and Defence t o  ask t h e i r  advice r ega rd ing  he r  

s o l d i e r  husband who had t r e a t e d  h e r  c r u e l l y ,  n o t  provided any f i n a n c i a l  support and 

had s i n c e  Le f t  her i n  NAC, XG 54-21-1-133, l e t t e r  of November 4 ,  1919. See a l s o  f o r  

the year  o f  1919. a Letter from M r s .  A. B. Forden of Markham. Ontar io  srho i n s i s t e d  

cha t  h e r  husband robbed h e r  of over two thousand d o l l a r s  s h e  had i n  savings b e f o r e  t h e  

narz iage ,  con t ac t ed  s -yphi l i s  chrouqh an a f f a i r  w i t h  ano the r  woman and never  suppor ted  



146 

her throughout t h e i r  union i n  NAC, RG 13, #909/19, l e t t e r  of May 4 ,  1919. Also 

included i n  this given year  is a correspondence from Mrs. Eva Murray of Toronto, 

Ontar io  whom has found her re tu rned  s o l d i e r  husband t o  be quarreisome since h i s  

r e tu rn ,  and t o  be keeping company w i t h  o t h e r  women i n  NAC, RG 13, 1909/19, letter of 

J u l y  ? r  1919. Two Lec te rs  arr ive to t h e  Department of M i l i t i a  and Defence from the 

United States where d i s t r a u g h t  women pLead their circumstances t o  the Minis te r .  Mrs. 

Amy 8. Forden of North Troy, Vermont wants a d ivorce  from h e r  cheat ing,  imprisoned 

(forgery1 husband, W .  J. Forden of Arthur,  Ontario i n  RG 54-21-1-133, l e t t e r  of August 

24, 1919. Another l e t t e r  is from an Engl i sh  woman, resFding i n  Buffalo, New York who 

is married t o  a Canadian s o l d i e r .  Married i n  England i n  February 1919 ,  she now cites 

i r r e c o n c i l a b l e  d i f f e r e n c e s  as a reason for a d ivo rce  i n  RG 54-21-1-133, letter of  

December l o ,  1919. Mrs. Harof d Xjolhede of Toronto, Ontario, detai led  her troublesome 

marriage co a Dane she  married i n  1917 whom had dese r t ed  the C . E . F .  twice and was 

a r r e s t e d  f o r  fo rg ing  papers i n  NAC, RG #61/20, L e t t e r  of January 5 ,  1920. A Quebec 

woman ob j ec t ed  to her husband's adultery i n  a Letter dated May 10 ,  1920. Mrs. 

Margaret Leith s t a t e d  t h a t  her husband Evan, while  he was over  i n  England f o r  three 

years ,  l i v e d  w i t h  ano ther  woman and she gave b i r t h  t o  h i s  son i n  NAC, 2G 13, #61/20, 

An ex-serviceman's wife ,  one Mrs. Alf red  Hone of Montreal, Quebec, detailed h e r  sorrow 

. a s  a r e s u l t  of t h e  demise to her marriage i n  a letter t o  the Department o f  M i l i t i a  and 

Defence. She had commitzed adul te ry ,  Sore a daughte r  and h e r  husband left h e r  i n  NAC, 

RG 54-21-i-133, l e t t e r  of Hay 1 3 ,  1922.  M r s .  E d n a  Thoman of Pr ince Rupert, B r i t i s h  

Columbia, also penned a n o t e  t o  :he Min i s t e r  i n  1922. She w a s  married i n  February o f  

i918 i n  Buxton Derbyshire,  England t o  a Canadian soldier-a  man who turned o u t  t o  be a 

compulsive gambler and blamed his s h e l l  shock f o r  h i s  scandalous behaviour,  (even 

thooqh he never nade it t o  t h e  f r o n t - )  Still, she was told t h a t  mere d e s e r t i o n  and 

f a h e h o o d  were nor grccnds enough t o  sue f o r  d ivorce  i n  t h i s  country i n  3AC, aG 54-21- 

L-133, letter o f  January 26, 1922. Based on t h e  i r r e c o n c i l a b l e  differences between 

h e r s e l f  and h e r  husband of German-American descent ,  Mrs. John Chicoski wanted a 

d ivorce  and custody of her  t h r ee  c h i l d r e n  ranging i n  age from five years to fourteen 

nonths in FiAC, 3G 54-21-1-133, Letter of February 23, 1923. Lemox and Choppin, a law 

fi,m emanating from Newmarket, Ontar io ,  i n w i r e d  on t h e  s u b j e c t  o f  d ivorce  a c t i n g  f o r  

=he wife of one A r t h u r  Thomas Lloyd, R e g d e n t a l  Number 413183, u n o  enlisted f o r  

overseas servxe w i t h  che 21st a a t t a l i o n .  He had since dese r r ed  her and t h e  Law f i rm  

inqui red  as t o  finzncial relief f o r  h e r  divorce i n  RG 13, t179/L9, L e t t e r  of J'anuary 

21, L9L9. A Toronto a icorney ,  G- W -  P. Hood in XG 54-L-21-133, l e t t e z  of  June L 7 ,  

1921, wrote d e t a i l i n g  :he ~Frcumscances of his d e s e r t e d  c l i e n t  Hrs. Car r i e  Johnston- 

Other such p e t i t i o n s  inc lude  t he  sunple reques t  f o r  infoation on "devorse" from Mrs- 

J. L- YcQuaid of aaysvrlle, Ontar io  in RG 54-21-1-133, L e t t e r  of September 29, 1920, 

Saving t w o  c h i l d r e n  to  provide for, and no maintenance payments from her d e s e r t e d  

husband, M r s -  Minnie Quim. o f  Gorrie,  Ontar io  writes to t h e  ,Minister o f  M i L i t t a  



-- 

reques t ing  h e l p  i n  RG 54-21-1-133, l e t t e r  of June 23, 1921.  Mrs. Dora Calver t  o f  

Norwich, On ta r i o  w r i t e s  t h a t  h e r  husband, Jack Calver t  got h e r  m t roub l e  before  the 

war, they qu i ck ly  marr ied  and he l e f t  f o r  service s h o r t l y  t h e r e a f t e r .  I n  t he  eyes of 

t h e  law, t hey  have been marr ied t e n  years  bu t  a t  p resen t  he is l i v i n g  i n  Brantford,  

Ontar io  and i l l e g a l l y  married wi th  two c h i l d r e n  i n  NAC, RG 54-21-1-133, l e t t e r  of Jane  

22, 1923. I n  t h e  l a s t  r e q i s t e r e d  l e t t e r  of its kind t o  be found i n  t h e  Department's 

files p e r t a i n i n g  t o  d rvorce  and t h e  F i r s t  World War is a l e t t e r  from C l a i r e  M. Renning 

of St. Cacherines ,  Ontar io -  Her husband h a s  not comun ica t ed  with her  since J u n e  20, 

1916 when he l e f t ,  claiming he was t o  have t h e  marriage annulled i n  RG 54-21-1-133, 

letter of June 11, 1937. 

120 S n e l l ,  236. 

121 Ibid., 236. 

122 Ib id . ,  236. 

123 NAC, RG 13, #1200/1909, l e t t e r  o f  August 1 4 ,  1909. 

724 In  the pre-war period there is a great deal o f  evidence t h a t  women wanted 

LO be freed from t h e i r  narical noose, M r s .  A. Mercier o f  Montreal, Quebec, complains 

t h a t  a f t e r  =wo months of  s a r r i a g e ,  her husband l e f t  her to be with an~ther woman i n  

Quebec C i t y a l l  p a r c i e s  Fnvoivred a r e  Catho l ic  i n  NAC, RG 13, #620/09, L e t t e r  of April 

14, L909. 

125 NAC, RG L 3 ,  4237/10, l e t t e r  o f  February L, 1910- 

126 NAC, ElG 13, #412/LO, letter of  March 3, 1910. 

L27 NAC, RG 1 3 ,  $914/L2, i c t t e r  of June 3, 1912- A s imple query arises from 

M r s .  Olive  R i c e  o f  .Andreu, Alberta. The only  t w i s t  t o  the s tandard  p e t i t i o n  f o r  

in fo-na t ion  is c h a t  she wants i n f o m a t i o n  as t o  h e r  economic r i g h t s  as a wife, 

( e s p e c i a l l y  after t h e  d i s s o l u t i o n )  and whether she may s u e  h e r  es t ranged  spouse f o r  

damages or: no t  i n  NAC, XG L 3 ,  #995/12, Letter o f  June 21, L912- 

128 W, XG 13, tL524/12, l e t t e r  of November 4,  1912. 

129 NAC, RG 13, #i314/L4, L e t t e r  of September 2, L914, Other suncky requests 

for d ivo rce  in format ion  at t h e  behest a€  women in this pe r iod  include Mrs. L. A, aaker  

of Woodstock, Ontar io ,  i n  NAC, RG 13, #1423/14, l e t t e r  o f  September 21, L914. 



130 Ibid.  

131 A peculiar a p p l i c a t i o n  from c e n t r a l  Canada was de l i ve r ed  t o  t h e  Department 

from M r s .  A lbe r t  Smith. She wrote on  Apr i l  24, 1915, that she was married 'some 

twelve years  ago" t o  a young man i n  London, Ontar io  who happened t o  b e  a Gypsy with a 

"very bad r epu t a t i on , "  who o f t e n  'got i n t o  t r oub l e  wi th  t h e  po l ice . "  Af t e r  e leven  

years  o f  non-support, and his prolonged absences, M r s .  Smith desired a d ivo rce  i n  NAC, 

RG 13, #806/15, l e t t e r  of Apr i l  24,  1915. Other such cases o f  1915 u r b a d c e n t r a l  

Canadian p e t i t i o n s  t o  t h e  government inc lude  Mrs. Eva Murray of Perth,  On ta r i o  who 

complained of  he r  husbandt s abuse and non-support i n  NAC, RG 13, #273/15, letter of  

February 7, 1915. Mrs. Arthur  Sims, a woman from Peterborough, Ontar io  wanted he r  

marriage t o  be d i s so lved  a f t e r  two yea r s  of d e s e r t i o n  and f i v e  years  o f  nun-support of 

h e r s e l f  and he r  f ou r  c h i l d r e n  i n  NAC, RG 13, #798/15, l e t t e r  of Apr i l  13, 1915, 

Another l e t t e r  from this year  is from M r s .  A. Pedersen of Vic tor ia ,  B r i t i s h  Columbia. 

She wrote o f  h e r  husbandr s absence f o r  over  seven years ,  the fact t h a t  he was 

cons t an t l y  drunk, gambled and M r s .  Pedersen w a s  fo rced  t o  provide f o r  the household i n  

NAC, 3G 13, #762/15, l e t t e r  of Apr i l  1 4 ,  19lS. Another such reques t  comes from Mrs. 

Chas Alexander of H i l l i e r ,  Onta r io  where she  ob j ec t ed  t o  he r  husband's non-support o f  

he r  and he r  c h i l d r e n  a f t e r  two years  of de se r t i on  i n  NAC, RG 13, #810/L5, letter of 

Apr i l  27, 1915. 

132 ?lAC, RG 13, #1322/'-3, Letter of  October 14, 1913. See also: A cu r ious  

p e t i t i o n  a r i s e s  from M r s .  .I- H. Fotherinqham i n  which she  is concerned about  t h e  c o s t s  

f o r  he r  "s top-and-star t"  d ivo rce  a c t i o n  ix NAC, BG 13, #12L9/13, Letter of September 

24 ,  L913. 

1 3 3  NAC, #1271/17, letter o f  3uly 26, 1937- 

134  NAC, RG 13, #625/L0, l e t t e r  of March 14, 1918. 

L35 Another Letier i n  much the same vein  is from Norah MacDonald o f  Windsor, 

Ontar io .  She wishes t o  know if she  may re-marry because he r  husband has been 

sentenced t o  l i fe  imprisonment far wrecking a train on t h e  Michigan Cen t r a l  Xai l road 

in MAC, RG 13, # 2 2 7 / 2 0 ,  Letter of  JTanuasy 22, 1920, See too ,  LWS. Prank MacDonald of  

KinqsvFLLe, Ontario who wrote t h e  Min i s t e r  concerning her  s i m i l a r  reques t  f o r  d ivorce  

( o r  separation) on t h e  b a s i s  of  he r  husband's imprisonment for l i fe  in  t h e  Kinqston 

p e n i t e n t i a r y  in  NAC, RG 13, #1610/18, l e t t e r  of July 11, L9L8, 

136 NAC, RG L3, #1575/L8, Letter of J m e  1, L9ffl. From the same summer see, 

M r s .  Lucy E -  Anderson o f  McCreary, Manitoba Letter where she w r i t e s  -&r: the 



Department of J u s t i c e  must pursue, and arrest her  husband for unlawfully d e s e r t i n g  her 

i n  NAC, RG 13, #1549, l e t t e r  of June 29, 1918. 

138 M r s .  G.  5. Nicholls ,  a woman from Hamilton, Ontar io,  wondered about t h e  

Lega l i ty  of  h e r  marriage s i n c e  she married a t  1 4 ,  bel ieved  h e r  husband t o  be a drunk 

and phi landerer ,  and d e s i r e d  t o  b e  re-married since she is i n  bad hea l t h  and cannot 

work i n  NAC, RG 13, #1550/18, let ter  o f  July 3, 1918. Mrs. Lizz ie  Quinn, a n a t i v e  of 

K i  tchener ,  Ontar io,  complained of her husband' s d e s e r t i o n  fou r  years  e a r l i e r  and his 

non-support s i n c e  i n  NAC, RG 13, #1966/18, L e t t e r  o f  September 3, 1918. Another 

correspondence i n  t he  year  1918 is senc  via two notes  t o  t h e  Department, from M r s .  

Annia Breid ing  of  Kuroki, Saskatchewan. In t he se  notes ,  s h e  o f f e r ed  evidence of he r  

husband' s absence and t h e  f a c t  t h a t  he would rather support t h e  fanc ies  of o t h e r  

women, t han  do anything t o  prevent  "a poor woman s t a r v e d  t o  dead [sicl w i t h  h e r  

ch i l d , "  i n  NAC, RG 13,  #2101/18, Letters of September 19 and 25, 1918. 

139 NAC, aG 13, #2299/58,  Letter of October 16, 1918. 

1 4 0  tetcers f r o m  central and e a s t e r n  Canada continued t o  a r r i v e  during t h e  

year of rampant demobil isat ion,  L919. A r e s iden t  of Kitchener,  Ontario, Mrs. E d n a  

Thoman d e r a i l s  he r  t roubled  marriage-one f i l l e d  w i t h  her husband's drunkenness, non- 

support ,  and t h r e a t s  a g a i n s t  h e r  L i fe  i n  N K ,  BG 54-21-1-133, Letter of January 26, 

L?:?". X r s .  E l s i e  Colpitts of S a r n t  John. New Eirunswick, wrote t o  t he  Department o f  

j u s t i c e ,  on X a x h  31, 1919 where she i n d i c a t e s  she  would l i k e  t o  re-marry without  a 

f o m l  d ivo rce  g iven  h e r  husband's d e s e r t i o n  a f  e i g h t  years  i n  NAC, RG L3,  #934/L9, 

L e t t e r  of March 31, 1919. M r s -  Sonnan McLean of Southampton, Ontario d e t a i l e d  i n  a 

wel l -wr i t ten  and e loquent  L e t t e r  her wishes t h a t  her d e s e r t e d  husband b e  forced t o  

supporc her. A t  the time of hez Letter, he worked i n  Sarn ia ,  Ontario and t h e r e f o r e  

had t h e  a b i l i t y ,  but  not  t h e  enforced order ,  t o  support  h e r  and their f i v e  small 

ch i ld r en  i n  NAC, BG 13, #982/19, L e t t e r  of A c z i l  2, 1919. In a Le t t e r  of similar 

circumstances ( d e s e r t i o n  of  eight y e a r s ,  no IcnowLedge of  whereabouts, and a d e s i r e  t o  

re-marry) s e e  PIAC, RG 13, X1734/L9, Letter of J u l y  2, 1919- Madame Rosie St, Pierre 

of Pfontreal, Quebec indicated char he r  husband had deserted he r  over e i g h t  years ago, 

l e f t  her w i t h  cheir t w o  chi ldren ,  and d e s p i t e  h e r  best  a t tempts  was no t  a b l e  t o  work 

co support h e r s e l f  given he r  wedicament i n  NRC, RG 13, C1734/19. l e t t e r  of Zu ly  2, 

1919. M r s -  G -  D, Snelgrove of Colborne, Ontario wrote to the Department of Justice 

concerning h e r  husband's American d ivorce  after eleven years of de se r t i on  and non- 

supgort  enqu i r i ng  a s  t o  ner options as a r e s u l t  o f  that L i t i g a t i o n  in NAC, RG 13, 

t2617/L9, Letter of October 19, 1919- A related case (desertion of t e n  years and  a 
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presumption o f  dea th )  where t h e  r i g h t  t o  re-marry was requested was by Mrs. E. Boyce 

of London, Ontar io ,  i n  MAC, RG 13, #36/20, l e t t e r  o f  January 3, 1920. Included i n  

chese p e t i t i o n s  is a ve ry  incoherent  Lecter  from Mrs. John Jordan of Woodstock, 

Ontar io  where s h e  complained of  her  husband's d e s e r t i o n  of six years ,  h i s  l a ck  o f  

support  and h e r  r e l i a n c e  on h e r  mother f a r  her  f inances  i n  NAC, RG 1 3 ,  #2643/19,  

Le t t e r  of October 22, 1919. M r s .  Florence Sco t t  of Victoria, B r i t i s h  Columbia, had 

taken it upon h e r s e l f  t c  w r i t e  t he  government of b e h a l f  o f  h e r  s i s t e r ,  an Engl ish 

girl. who i n  1912 marr ied a  man of  Dutch o r i q in .  T h e  couple i n  ques t ion  never r e s i ded  

happi ly  toge ther ;  t h e r e  was no phys ica l  abuse o r  violence,  j u s t  mere i n compa t ib i l i t y  

o f  temper. Ra ther  than pursuing a c o u r t  d ivorce  in the s t a t e  of Washington a s  many 

c i t i z e n s  of  B r i t i s h  Columbia d id ,  and unable to  secure t h e  funds f o r  a p r i v a t e  A c t  of 

d ivo rce  through Parl iament ,  Mrs. S c o t t  a l l eged  that a c c e s s i b l e  d ivorce  l e g i s l a t i o n  was 

we1L past due i n  NAC, RG 13, #2833/19, letter of November 21, 1919. One l a s t  letter 

from 1919 was f r o m  a  Toronto woman, M r s -  Amy Kimball. She s t a r e d  t h a t  she  f o o l i s h l y  

marr ied a Russian J e w  and had t o  suppor t  hezself  throughout her marriage e v e r  s i n c e  

she found o u t  o f  her husband's c r im ina l  behaviour-pickpocketing i n  NAC, RG 13, 

#2895/29, l e t t e r  o f  December 2, 1919- H r s .  Enie W. Sherwood of S a u l t  S te .  Marie, 

Ontario p r o t e s t e d  the f a c t  that h e r  husband had n o t  supported h e r  i n  a  very d e t a i l e d  

and personal  letter i n  NAC, RG 13, #1201/20, Letter of Apr i l  6,  1920. 

L 4 1  L e t t e r s  from g r a i r i e  provinces  drop d r ama t i ca l l y  after 1910-1919, due t o  

the changing p r o v i n c i a l  Legis la t ion ,  and not  a decrease in t h e  deaand f o r  recourse.  

L42 S n e l l ,  236. 

L43 Calgary Herald. e d i t o r i a l  of Guly 12, 1919. 

L45 Chapman, " X i f e  Seat ing  i n  Alberta, 1905-1920," 187. 

1 4 6  Much of che information i n  chis paragraph is expla ined  q u i t e  well i n  

Snell ,  51. 

1 4 7  Pike, "Legal Access, 125. 



150 "Female su f f r age ,  i n  a c t u a l i t y ,  was also meant t o  cmktat che influence of 

t h e  ' e t h n i c '  vote  a s  t h e  province became more d i v e r s i f i e d  i n  t he  twent ie th-century.  

S ince  women would undoubtedly vote l i k e  t h e i r  husbands, i t  was generally hoped t h a t  

t h e  predominance of the whi te  Euro-centr ic  view would cont inue  on" i n  Gerald Friesen, 

The Canadian Prairies: A History  (Toronto: Univers i ty  o f  Toronto Press, L987), 351. 

151 Roger Gibbins,  Prairie P o i i r i c s  and S o c i e t y :  Regionalism in Decline 

(Toronto: But terworth a n d  Company Limited, 198O), 2 6 .  

152 Overlapping memberships i n  women's s o c i e t i e s  were q u i t e  f r e q u e n t  a s  w e l l .  

153 Friesen,  352. 

1 5 4  As  Alison P ren t i c e  writes, 

... women in  t h e  p r a i r i e  provinces  were s t i l l  l a r g e l y  excluded from homesteading 
zights and, unpro tec ted  S y  dower l a w s ,  had no c o n t r o l  over  the d i s p o s a l  or use 
of fami ly  proper ty .  I n  add i t i on ,  women had no Leqal guarantee o f  i nhe r i t ance .  
The f i r s c  success  came i n  1910, p a r t i a l l y  through t h e  e f f o r t s  o f  w r i t e r  and 
reformer Emily Murphy: Alber ta  l e g i s l a t o r s  passed t h e  Married Women's Re l i e f  
Act, e h t i t l i n g  a xidaw to  r ece ive  through t h e  Courts  something o f  he= husband's 
e s t a t e  i f  he had no t  adequa te ly  provided f o r  her- Between 1910 and 1919, a l l  
three p r a i r i e  provinces  passed l e g i s l a t i o n  guaran tee ing  wives' i n h e r i t a n c e  
r i g h t s  and r e s t r i c t i n g  a husband's a b i l i t y  t o  s e l l  o r  nortgage p rope r ty  without  
h i s  wife' s consen t ,  

The Law qovezninq homesteading w a s  a  harder  nu t  t o  crack- The homestead 
a c t  provided t h a t  a11 men, b u t  c n l y  widows and women w F t h  dependants under t h e  
age of twenty-one, had the r i g h t  co homestead, e n t i t l i n g  them, when they m e t  
s p x i f i c  t s z d i = F ~ z ~ ,  =c fzee Ls+l :i:h :a L a d s -  T>e x-:ezzez= f z r  z e f = ~ -  t3 
al low wives and unmarried women homestead r i g h t s  began a s  sporadic ,  
sncoord ina ted  p r o r e s t s  in a  nunher of communities- .-.Although some western 
aen supported the ex tens ion  o f  homesteading r i g h t s  t o  unmarried women and  
wives, m e  campaign f o r  t h i s  reform encountered s t rong ,  h igh ly  organ ised  and 
politically i n f l u e n t i a l  oppos i t ion- - . [which  would] cont inue m r e s o l v e d  u n t i l  
:he l930s . . - ,  i n  

P r e c t i c e  er al., Canadian Women, 199. 

155  Admirable d i s cus s ion  of  this i s s u e  has been pu t  f o r t h  by che pre-eminent 

l e g a l  h i s t o r i a n  Wilbur F- aawker, "Homesread Law in the Four Weste-m 'rovinces,  " 

"Reform of t h e  Law of Dower in Alberta, " and "Our E a r l i e s t  'Romestead' of ' D o w e r '  

A c t , "  i n  A ConsoLidation o f  F i f t y  Years of Legal Writings, 1938-1988, ed- X a r j o r i e  

Bowker (Edmonton: Univers r ty  of Alber ra  Z r e s s ,  19891. 

156 Walker v.  Walker (1917) , [Manitobaj 35 DLR 207.  

157 S n e l l ,  55.  



H i s  reasons for denying the p e t i t i o n  were th reefo ld :  

a.  A previous dec i s i o n  i n  B r i t i s h  Columbia [Watts v. Wactsl was n o t  

recognised b y  t h e  Privy Council  on t h e  same ques t ion  concerning 

j u r i s d i c t i o n  i n  1908. 

b. The Dominion Parliament had not taken any l e g i s l a t i v e  a c t i o n  t o  make 

a reckoning on d ivorce  s i n c e  its incep t ion  i n  1067 and his j u d i c i a l  

c a r e e r  shows t h a t  h e  was never  a proponent of j u s t i c e s  making new 

law. 

c, Last ly ,  t he  conventions e s t a b l i s h i n g  t h e  Te r r i t o r i aL  c o u r t s  i n  1870 

made L i t t l e  mention of a Court of Matrimonial Causes and Divorce 

( d e s p i t e  its ex i s t ence  i n  Great  B r i t a i n , )  and he t he r e fo r e  i t  did no t  

e x i s t  i n  t h e  Alber ta  j u r i s d i c t i o n .  

Board v. Board ( I g l B ) ,  8 ALR 362. 

Board v .  Board ( 1 9 l 8 ) ,  2 WWR 640. 

I b id . ,  662. 

Ibid., 5 6 2 .  

aoard v .  Board, [Privy Counci l ]  (lglgl, 2 WWR 945. 

This  step would s u r e l y  have pleased  B r a m  Thompson who w r i t e s  in 1917, 

Under one p r e t e x t  o r  o t h e r  w e  have no d ivo rce  Law i n  ope ra t i on  i n  Canada; and t h e  
country is without  a remedy for one of t h e  most d i r e f u l  e v i l s  t h a t  i n f e c t  s o c i a l  and 
family life- T h e  d e n i a l  of a law does no t  ex t i ngu i sh  a vice,  and where an e v i l  e x i s t s  
it is t h e  supreme funccion of a Leg i s l a t u r e  t o  provide a remedy for it. The evil 
which t h e  divorce l a w  is designed t o  amel iora te  e x i s t s  i n  Canada, but Parliament has  
no t  only s h i r k e d  and evaded its ob l i ga t i on ,  bu t  it has r e so r t ed  co schemes and 
subte r fuges  which a r e  deplorabLe and reprehensible, i n  

Thompson , " L a w  of  Divorce i n  Saskatchewan," 701, 

165 "From L906-L9L8, t h e r e  w e r e  22 ' recorded '  divorces, ignoring fonnal 

s epa ra t i ons .  S t a r t i n g  i n  1919, t h e r e  would he 36 p e t i t i o n s  i n  t h a t  year alone. 

[ S t a t i s t i c s  f o r  L919-1940 i n d i c a t e  a t o t a l  of 15801" in  Sne l l ,  10, 

167 Ibid., 982. 
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145 Holmes v .  Holmes (1927), 2 WWR 255 .  

L96 I b i d . ,  2 5 5 .  

197 Despi te  the p o s i t i o n  taken i n  this p a r t i c u l a r  paragraph on t h e  character 

of Mrs.  Holmes, ( t h a t  of t h e  v i c t im , )  she obviously made h e r  nay down t o  the United 

States for a period of  t i m e  between her t h i r d  and fourch marr iages  t o  procure a 

divorce.  Was t h i s  r e l e n t l e s s  movement of Mrs. HoLmes merely because she  had r e l a t i o n s  

in the state  of Washington, l i k e d  t h e  scenery a? was prone t o  a nomzdic ex i s t ence?  I t  

is hard co ascribe judgment from t h e  limited facts offered by :he law r epo r t e r  in t h i s  

case, but it may not be t oo  grandiose  a s ta tement  t o  make t h a t  many people, especially 

women who had s u f f i c i e n t  funds as Mrs. Holmes obviously had, t r a v e l l e d  to  border  towns 

such a s  those  found i n  the sta tes  of Montana, Washington, and even Nevada, to  rid 

 hemse elves o f  an unwanted pa r t ne r .  

198 Roberts v, aoberts (1927) , 1 WWR 994. 
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