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Abstract
The objective of this research was to explore strategic options for alternative boundary dispute
resolution (ABDR) mechanisms that improve non-treaty boundary determination for First Nations in
Canada by rebalancing the power relationships with government to relieve the comprehensive claims
backlog.
The comprehensive claims process concerns the negotiation of modern treaties between First
Nations and the Canadian government and includes boundary determination.
Boundary determination needs to balance the land interests of Aboriginal Peoples and government.
This is informed by the seminal case, Tsilhqot’in Nation v. British Columbia, [2014] SCC 44, where the
Supreme Court of Canada said that traditional use informed boundary determination and relied on nontreaty boundary determination to grant Aboriginal title within Canada’s cadastre for the first time.
A review of the literature found that a Canadian Alternative Boundary Dispute Resolution (ABDR)
mechanism may assist boundary determination in comprehensive claims if it is structured to (i) include
expert panels, (ii) apply both common law and Indigenous legal principles, and (iii) innovate by
accommodating Aboriginal legal boundary principals. A graduated spectrum of diminishing rights was
also described as a framework for Aboriginal traditional use lands within ABDR.
The method of Barry (1999) that coupled induction with a descriptive narrative method was
adapted to this research using twenty-two semi-structured interviews of seven First Nations in Canada and
fifteen non-Aboriginal Canadians familiar with non-treaty boundary determination. Responses were
coded into themes and ranked using an ordinal scale to support interpretation of the interview data and
triangulation between the participants.
It was found that a quasi-judicial framework may be established that is only reviewable by superior
courts of appeal by developing a novel ABDR mechanism that empanels experts on Aboriginal law and
issues who are culturally sensitive to Aboriginal Peoples. It should also utilize land surveyors in the field
to walk the boundaries. By induction, it also found that a quasi-judicial ABDR mechanism may be viable
within the Surveyor General Branch if this department is moved out of Natural Resources Canada where
it could be expected to have greater autonomy and perceived independence by Aboriginal Peoples.
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Glossary of Terms, Abbreviations, and Acronyms
ABDR

Alternative Boundary Dispute Resolution. Focusing on how to resolve
First Nation boundaries in non-treaty areas using a continuum of six
dispute resolution strategies: prevention, facilitation, negotiation,
mediation, arbitration, and litigation.

Aboriginal

Aboriginal is a legal term used in the Canadian Charter of Rights and
Freedoms to define Indigenous, Inuit, and Métis people in Canada. First
Nation(s) and Indigenous are used as equivalents.

Aboriginal title

“Aboriginal title confers ownership rights similar to those associated
with fee simple, including: the right to decide how the land will be used;
the right of enjoyment and occupancy of the land; the right to possess the
land; the right to the economic benefits of the land; and the right to proactively use and manage the land. It is collective title held not only for
the present generation but for all succeeding generations…. This means
it cannot be alienated except to the Crown or encumbered in ways that
would prevent future generations of the group from using and enjoying
it. Nor can the land be developed or misused in a way that would
substantially deprive future generations of the benefit of the land”
(Tsilhqot’in Nation v. British Columbia, 2014, para. 73).

ACO

Aboriginal Consultation Office, informs industry proponents which
communities they need to consult for their projects.

AER

The Alberta Energy Regulator is a regulatory body with a mandate to
provide for the efficient, safe, orderly, and environmentally responsible
development of Alberta’s energy resources (Alberta Energy Regulator,
2017).

ADR

Alternative dispute resolution, or ADR, is a continuum of dispute
resolution strategies. This research adopts the continuum used by the
ADR Institute of Canada, Inc. definition: prevention, facilitation,
negotiation, mediation, arbitration, and litigation (ADR Institute of
Canada, Inc., n.d.)

ADRIC

ADR Institute of Canada Inc.

allodial title

Allodial title is a form of land ownership that is unfettered, outright, and
absolute (Duhaime, n.d.).

ix

analogue

Something or someone that is like something else. It usually means
something that can be compared as an example in general or in a specific
detail (Merriam-Webster, Incorporated, 2017).

arbitration

Arbitration is “a process in which a neutral third-party, or an oddnumbered panel of neutral parties, renders a decision based on the merits
of the case” (Fiadjoe, 2004).

beating of the bounds

Beating of the bounds was an eighth century process where Anglo-Saxon
elders walked parish boundaries with local children to impress on them
the location of boundary monuments (Cleaver & Park, n.d.). A less
violent form of the process is still used today.

BCLS

A BCLS, or British Columbia Land Surveyor, is an expert in spatial
positioning and property rights systems in the province of British
Columbia, Canada.

boundary

A boundary is a political division that separates two jurisdictions often as
a line drawn on a map or on the ground (Prescott & Triggs, 2008).

bulls-eye

The bulls-eye concept is an expression used by Participant 2002 to say
that there is title in the exclusive use and occupation, but there are
specific rights outside that territory such as hunting, fishing, harvesting,
and environmental and water management.

cadastres

Cadastres are an official database to register the quantity, value,
ownership, and extent of land parcels, usually for legal purposes or
taxes(Merriam-Webster, Incorporated, 2017).

Cartographia

Ptolemy is author of the atlas, Cartographia, that was rediscovered
during the Renaissance. It created the first map projections that
accurately portrayed the earth's surface on a plane.

CLS

A CLS, or Canada Lands Surveyor, is an expert in spatial positioning and
property rights systems on Canadian Federal lands.

comprehensive claim

A comprehensive claim concerns negotiation of a modern treaty between
Indigenous peoples and the government of Canada (Indigenous and
Northern Affairs Canada, 2010).

x

cultural landscape

A cultural landscape refers to visible features of an area considered for
their cultural properties (UNESCO, 2012).

defined boundary

A defined boundary is the negotiated location of a line separating two
jurisdictions (Prescott & Triggs, 2008).

delimitation

Boundary delimitation is the definition of boundaries by the parties
through treaties or agreement (Prescott & Triggs, 2008).

delineate

To delineate is to indicate or represent boundaries by drawing them on a
map (Merriam-Webster, Incorporated, 2017).

duty for consent

A duty for consent is only appropriate in cases of established rights as
Haida Nation v. British Columbia (2004) 3 S.C.R. 511 (Haida)
established the need to seek permission. This duty for consent can be
infringed by meeting the criteria in R. v. Van der Peet, [1996] 2 SCR 507
(Van der Peet).

duty to accommodate

Haida established a duty to balance Aboriginal interests with other nonaboriginal parties.

duty to notify

Haida established a duty to notify and listen to responses in regard to
infringement.

facilitation

Facilitation involves a third party that is limited to engaging the
disputants in meaningful discussions (McEwen, 1999).

field court

A field court is the practice where court officers, such as judges or
surveyors, walk the boundary to collect sufficient evidence to define and
demarcate the boundaries. The officer often delimits the boundaries after
the definition and demarcation source?.

First Nations

First Nations are an organized political entity of Aboriginal Peoples in
Canada. Sometimes used as equivalent to Aboriginal Peoples in Canada.

frontiers

Frontier has two meanings: (i) political frontiers that separated polities in
the past, and were not controlled by the polities they separated; and (ii)
settlement frontiers that are “no-mans’ land” that a polity is expanding
into (Prescott & Triggs, 2008).

xi

IBC

The IBC, or International Boundary Commission, maintains the
boundary between the United States of America and Canada.

IFA

The IFA, or Inuvialuit Final Agreement, 1984, is the agreement that
established Nunavut Territory, Canada.

INAC

INAC, or Indigenous and Northern Affairs Canada, is a federal
government department in Natural Resources Canada responsible for
legislation concerning Indigenous lands.

JBNQA

JBNQA, or James Bay and Northern Quebec Agreement, is the
agreement between the Cree, Inuit, and the governments of Quebec and
Canada that provides the template for modern treaties in Canada.

bornage

Bornage is arbitration of lost boundaries in Quebec completed by
surveyors.

legal contextualism

Legal contextualism theory is that ADR panel members need to view
arguments from the other cultural lens (Oman, 2004).

litigation

Litigation is a legal process that is the most adversarial, expensive, and
complex form of dispute resolution (Fiadjoe, 2004).

“man-man” relationship

The “man-man” describes a social relationship to land where the social
organization of a nation has a spatial aspect expressed through word,
deed, or action (Bohannan, 1964).

“man-thing” relationship

The “man-thing” describes a relationship to land where the land is an
object that can be owned, traded, or sold (Bohannan, 1964).

mediation

Mediation is a non-binding process in which an impartial third-party
facilitates the negotiation process between the disputants (Fiadjoe, 2004).

MLC

The MLC, or Māori Land Court, is a New Zealand judicial forum for
Māori peoples to interact with other land owners on current and future
use, ownership, occupation, or management of Māori land.

monumentation

Monumentation is the establishment of permanent markings of boundary
lines and to fix corner positions so that the location of the boundary may
always be known (Merriam-Webster, Incorporated, 2017).

xii

MSAT

The MSAT, or Métis Settlement Appeal Tribunal, is a quasi-judicial
Alberta administrative body to settle disputes concerning Métis land
through facilitation, mediation, and arbitration.

negotiation

Negotiation is any form of goal-oriented, structured communication
between two or more parties without the involvement of a third-party
facilitator (Fiadjoe, 2004).

Nunavut Agreement

The Nunavut Agreement is the Nunavut Land Claims Agreement
between the Inuit of Nunavut Settlement Area and Her Majesty the
Queen in Right of Canada, 1993.

non-treaty boundary
determination

Non-treaty boundary determination means any type of boundary

NRCAN

NRCAN, or Natural Resources Canada, is a Canadian ministry of the

determination that is independent of any comprehensive claims process.

federal government.
obiter dicta

Obiter dicta are a judge's incidental expression of opinion within a case
report that do not form an essential part of the decision and do not
establish precedent (Duhaime, n.d.).

Ontario Boundaries Act

The Ontario Boundaries Act, RSO 1990, c. B10, concerns arbitration by
surveyors of lost boundaries in Ontario.

ordinal

Ordinal measurement process is a procedure of assigning numbers to
objects, events, or experiences. The procedure can be used to evaluate
themes when it is “unique, homogeneous, consistent, valid, reliable,
precise with respect to a unit of measurement, and meaningful” (Lalla,
2017).

polity

A polity is an organized political entity such as a state.

postage stamp

A postage stamp is a view of Aboriginal title that limits title to small
village sites and not the whole of its territory. This was the principle that
arose from R v Marshall; R v Bernard 2005 SCC 43 (Marshall). It is also
known as a site-specific claim.

prevention

Prevention within the ADR continuum is a formal or informal agreement
prior to tension or conflict (Fiadjoe, 2004).

xiii

quasi-judicial

Quasi-judicial refers to decisions made by administrative tribunals to
which the rules of natural justice apply. It is "judicial" because it directly
affects the legal rights of a person or legal entity (Duhaime, n.d.).

ratio

Ratio decidendi is the rule of law on which a judicial decision is based
and sets precedent in the common law (Duhaime, n.d.).

SDMA

The SDMA, is the Sahtu Dene and Métis Comprehensive Land Claim
Agreement, 1993.

SCT

The SCT, or Specific Claims Tribunal, is a Canadian adjudicative body
to promote reconciliation between First Nations and the government.

SGB

The SGB, or Surveyor General Branch, is a department of Natural
Resources Canada (NRCAN).

sharing horizons

Sharing horizons is an alternative dispute resolution (ADR) theory that
ADR panel members need to participate in the other party’s culture
before proceeding with arbitration (Oman, 2004).

site-specific claim

A site-specific claim is a claim focused only on the smallest definition of
traditional use. It is a claim for only village sites as was defined in
Marshall. It is also known as the “postage stamp” view of Aboriginal
title.

sovereign maritime
boundaries

Sovereign maritime boundaries are areas where a nation state asserts
exclusive sovereign rights over maritime resources, features, limits, and
zones (Calderbank, et al., 2006, p. 147).

spectrum

A spectrum is a continuous sequence or range (Merriam-Webster,
Incorporated, 2017).

standard deviation

Standard deviation is the square root of variance; the measure of
variability that is in the metric of the original scores (Tabachnick &
Fidell, 2007).

stare decisis

Stare decisis is a legal principle that a ratio decidendi sets precedence for
all future cases (Duhaime, n.d.).

xiv

stele

Stele is derived from the Greek word stēlē meaning standing block of
stone. In the context of this thesis it refers to a standing block of stone
used to demarcate boundaries (Merriam-Webster, Incorporated, 2017).

surveyable

Surveyable means that a boundary is capable of being surveyed,
observed, or practically defined (Merriam-Webster, Incorporated, 2017).

symmetrical reciprocity

Symmetrical reciprocity is an alternative dispute resolution theory that
ADR panel members need to empathize with another party’s world view
(Oman, 2004).

traditional use

Traditional use means, “...a discrete right to engage in an aboriginal
activity in a particular area” (Delgamuukw v. British Columbia, 1997).
Traditional use activities include hunting, fishing, gathering, and
harvesting and other “…pre-contact practices relied upon for survival…
considered integral to the distinctive culture of the particular Aboriginal
people” (R v. Sappier; R v Gray, 2006).

traditional use frontier

A traditional use frontier or political frontier is a borderland territory that
separates two nations. It allows contact for trade and migration and
during times of conflict provides land to conduct defense of the core
territory with minimal damage to the nation’s population and
infrastructure (Prescott & Triggs, 2008).

UNCLOS

UNCLOS, or United Nations Convention on the Law of the Sea III, is the
convention that establishes the rights and responsibilities of nations over
oceans.

usufructuary

Usufructuary is a legal right to use and enjoy the fruits or profits of
something belonging to another (Merriam-Webster, Incorporated, 2017).

world view

World view means a cultural group’s perceptions about philosophy,
spiritualism, values, and beliefs (Oman, 2004).

WT

WT, or Waitangi Tribunal, was created in New Zealand to resolve
disputes with Māori peoples concerning the Waitangi treaty of 1840.
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Chapter One: Introduction
1.1

Introduction
This research analyzes the divergent perspectives of First Nations and the Government of Canada

on boundary determination. Boundary determination needs to balance the competing interests of
Aboriginal Peoples and government because both polities share territory.
The research studies boundary determination parameters and dispute resolution processes as a
critical factor in the chronic backlogs of the comprehensive land claims process. First Nations and
government need to define the claim territory, or extents, but are rarely able to agree on how to do it.
This thesis argues that boundary determination processes can be designed to relieve comprehensive
land claim backlogs.
The parameters and process for determining boundaries is informed by the seminal decision of the
Supreme Court of Canada (SCC) in Tsilhqot’in Nation v. British Columbia, [2014] SCC 44 (Tsilhqot’in
SCC) at [32] where McLachlin, C.J. says,
…the court must be careful not to lose or distort the Aboriginal perspective
by forcing ancestral practices into the square boxes of common law concepts, thus
frustrating the goal of faithfully translating pre-sovereignty Aboriginal interests
into equivalent modern legal rights.
Tsilhqot’in SCC is seminal because it relied on non-treaty boundary determination to grant
Aboriginal title within Canada’s cadastre for the first time. This type of boundary determination is
independent of any comprehensive claims process.
Aboriginal title was defined in Tsilhqot’in SCC at [73-74] by McLachlin, C.J. as a sui generis, or
unique, form of title that,
…confers ownership rights similar to those associated with fee simple,
including: the right to decide how the land will be used; the right of enjoyment and
occupancy of the land; the right to possess the land; the right to the economic
benefits of the land; and the right to pro-actively use and manage the land. It is
collective title held not only for the present generation but for all succeeding
generations…. This means it cannot be alienated except to the Crown or
encumbered in ways that would prevent future generations of the group from using
and enjoying it. Nor can the land be developed or misused in a way that would
substantially deprive future generations of the benefit of the land.
Tsilhqot’in SCC also confirms that Canadian law values Aboriginal perspectives and seeks to
affirm them with modern legal rights. This informs the research in that proposals concerning boundary
determination must be consistent with Aboriginal perspectives.
1

This research responds to the challenge described in Tsilhqot’in SCC by proposing strategic options
for boundary determination that set out novel alternative boundary dispute resolution (ABDR)
mechanisms that provide a framework to accommodate Aboriginal legal perspectives and comply with
the Tsilhqot’in SCC precedent. These perspectives include definition of the extents of traditional lands
and are informed, in part, by existing alternative dispute mechanisms (ADR) that are internal to Canada or
observed in international bodies.
This research triangulates stakeholder support for the Eyford Report (2015) proposal for a focused
ADR mechanism and for the proposal of Ballantyne (2016) for an Aboriginal land boundary tribunal.
This ABDR mechanism concerns defining extents of non-granted Aboriginal title to provide sufficient
exactitude for Aboriginal title grants and certainty about territorial extents for non-Aboriginals
(Ballantyne, 2016).
As a secondary outcome, this research also proposes a spectrum of diminishing rights radiating
outward from a bulls-eye at the territorial centre of a land claim. This provides a neutral mediation and
arbitration framework that can be utilized by an ABDR mechanism to define the extents of traditional
lands and support resolution of comprehensive claims.
The following section discusses the background and issues of the current land claim process and
reviews the ABDR and ADR literature. This informs the research problem statement that follows in
section 1.3.
1.2

Background
1.2.1

Introduction

Indigenous and Northern Affairs Canada (INAC) describes the comprehensive claims process as
the negotiation of a modern treaty between a First Nation and federal and provincial governments
(Indigenous and Northern Affairs Canada, 2014). In this process, the parties settle ownership, usage, and
management of lands and resources which is dependent on the extents of Aboriginal rights defined by the
determination of boundaries (Eyford, 2015; Ballantyne, et al., 2014).
INAC states that Canada’s preference is to resolve issues through negotiation rather than litigation
(Indigenous and Northern Affairs Canada, 2010). This is consistent with the pre-Tsilhqot’in SCC finding
of the Supreme Court of Canada at p. 427 in Calder et al. v. Attorney-General of British Columbia [1973]
SCR 313 (Calder), where the court said it had no jurisdiction to grant Aboriginal title. Until Tsilhqot’in
SCC, the Calder decision meant that First Nations and government had to find common ground through
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negotiation. However, negotiation is not a simple task and Eyford (2015) expresses concern about it being
a critical factor contributing to the chronic backlog that is discussed in the next section.
1.2.2

Backlog

There is a long delay in setting comprehensive claims because of a combination of limited
government resources and complexity because government insists on dealing with all issues
simultaneously (Eyford, 2015). This has created an incomprehensible, labyrinthine agenda for each
comprehensive claim that defies resolution without a massive investment in resources or years of
negotiation (Eyford, 2015). Government has not invested sufficient resources in comprehensive claims
negotiation (Eyford, 2015). Therefore, the result is a chronic backlog of compressive claims that struggle
to reach settlement (Eyford, 2015).
An leading example for how long comprehensive claims negations can take to settle is the Nisga’a
comprehensive claim. It took 27 years, from 1977, for comprehensive claims negotiations to result in the
Nisga’a Final Agreement in May 2000 (Howard and Widdowson, 2008; Eyford, 2015).
In March 2014, Indigenous and Northern Affairs Canada (2014) reported that 99 comprehensive
land claims were backlogged in negotiation. It also reported that the average processing time for a
comprehensive claim is 15 years, although some, like the Northwest Territory Métis Nation, have been in
negotiations for more than 40 years (Eyford, 2015). The INAC Status Report on Specific Claims (2016)
lists an additional 348 specific claims still under negotiation, including two since 1981: Big Island Lake
Cree Nation and Mohawks of Akwesasne (Government of Canada, 2017).
The most recent data shows that there were 513 comprehensive claims in negotiation in 2015
including 64 outstanding BC First Nation non-treaty parcel negotiations (BC Treaty Commision, 2015).
This is a reduction of 221 cases in eight years. Some of the claims may have been resolved over the eight
years. However, Jantzi (2016) argues that some First Nations previously involved in comprehensive land
claims and specific claims have withdrawn from negotiations since the precedent set in Tsilhqot’in SCC
to pursue Aboriginal title through the courts, perceiving that even court cases that take decades are a
better alternative than negotiations (Jantzi, 2016). This may be because the Tsilhqot’in Nation obtained a
positive result from the Tsilhqot’in SCC.
In summary, the backlog in negotiating comprehensive claims settlement is a chronic issue that
does not appear to be handled effectively by current ADR mechanisms or the courts.
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The next section describes the attributes of strategic alternatives that may help First Nations in
Canada and government reduce the backlog. These focus on ABDR mechanisms to define the extents of
traditional lands as part of settling comprehensive claims.
1.2.3

Canadian ABDR Attributes

This section discusses the attributes of a novel ABDR that may reduce the backlog experienced by
First Nations and the Canadian government by focusing on the extents of traditional lands.
Ballantyne says that, “throughout British Columbia comprehensive land claims are floundering on
boundary disputes” (Ballantyne, 2016). This is coupled with a recommendation that ABDR is the most
appropriate mechanism to facilitate settlement of boundary disputes because it diminishes the adversarial
character of litigation that cause the parties to entrench their positions and avoid compromise (Ballantyne,
2016).
Eyford (2015) says that, “Aboriginal groups [should] cooperate in addressing their territorial
boundary issues,” and suggests that the Canadian federal government establish an ADR claims settlement
framework focused on boundary definition with the following attributes:
1. Government funded.
2. Expert panels.
3. Apply both common law and indigenous legal principles.
4. Use innovative ADR mechanisms to settle boundary disputes.
5. Encourage Aboriginal Peoples to:
a. be innovative without being constrained by “existing treaty mandates,”
b. find ways to share territories of common interest, and
c. develop “rights-holding collectives.”
Eyford’s (2015) suggestion that ABDR be government funded; that “rights-holding collectives” be
developed; and that ways be found to share territories of common interest, are beyond the scope of this
research.
Eyford’s (2015) attribute concerning use of an expert panel triangulates with Ballantyne’s (2016)
recommendation that an Aboriginal land boundary tribunal define boundaries by embedding it in the
Surveyor General Branch (SGB) and using the SGB’s expertise. Currently, the SGB is a department of
the federal ministry of natural resources (NRCAN).
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Eyford’s (2015) attribute concerning use of innovative ADR mechanisms to settle boundary
disputes informs the ABDR mechanism proposed by this research. The attribute about being innovative
without being constrained by “existing treaty mandates,” informs this research to look at how other
Canadian and international ADR boundary mechanisms innovate to settle land interests. Finally, the
attribute about applying both common law and Indigenous legal principles, informs this research as to
how to integrate Aboriginal title with traditional use lands.
In summary, the literature indicates that a Canadian ABDR mechanism may be structured to
include: (i) expert panels, (ii) application of both common law and Indigenous legal principles, and (iii)
innovate accommodation of Aboriginal legal boundary principles (Eyford, 2015; Ballantyne, 2016). This
facilitates an administrative tribunal’s recognition and integration of First Nations laws and traditions in
arbitrating extents of traditional lands. This can support settlement of comprehensive claims and provide
sufficient boundary definition for courts to grant Aboriginal title (Tsilhqot’in SCC). This is discussed
further in section 3.8.
An ABDR mechanism is a special type of more general ADR mechanisms. It may be intuitive to
follow a hierarchical discussion that goes from the more general, ADR, to the more specific, ABDR.
However, the focus of research on ABDR requires its early introduction before circling back to show how
it is informed by examples of more general ADR mechanisms. This cycling of discussion between the
more general, ADR, to the more specific, ABDR, occurs throughout because the two mechanisms share
attributes and dependencies.
The next section discusses how attributes of select ADR mechanisms that are internal to Canada, or
that are observed in international bodies and concern boundary determination may inform a novel
Canadian ABDR mechanism.
1.2.4

Related Attributes of Existing ADR Examples

The experience of existing boundary determination ADR mechanisms that are internal to Canada or
observed in international bodies can inform this research by validating the attributes described by Eyford
(2015) and Ballantyne (2016). These existing ADR mechanisms provide insight about attributes of a
novel ABDR framework that may otherwise be overlooked.
A definitional framework for ADR is adapted from the continuum of the ADR Institute of Canada
Inc. (ADRIC), shown at Figure 3.1, because it is generally accepted as the mainstream ADR framework
in Canada (ADR Institute of Canada, Inc., n.d.). This is consistent with the research objective to identify
strategic options for application of ADR because it adapts a mainstream model to the context of
Aboriginal boundary dispute resolution.
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There are diverging views on the application of the ADRIC ADR continuum to ABDR in an
Aboriginal context because they remain based on Western paradigms for dispute resolution (Victor,
2007). This influences the power relations in the negotiation because Western and Aboriginal dispute
resolution paradigms “are fundamentally different from one another” (Victor, 2007). The ADR
mechanism being used gives negotiating advantage to the group whose worldview is aligned with the
ADR mechanism (Victor, 2007). However, an examination of each of the six elements in the ADRIC
continuum can inform how each one may be adapted for ABDR concerning disputes between First
Nations and government.
Arbitration bodies inside Canada that are used to inform this research include the Métis Settlement
Appeal Tribunal of Alberta discussed at section 3.5.4, Specific Claims Tribunal discussed at section 3.5.5,
the bornage process under articles 977 and 978 in Code civil du Québec and articles 787 to 794 in Code
de procedure civile for Québec (Ordre des Arpenteurs-Géomètres du Québec, 2015) discussed at section
3.7.3, and the Boundaries Act Tribunal in Ontario discussed at section 3.7.4.
The research also considers how other jurisdictions respond to Aboriginal boundary disputes and
land claims including New Zealand’s Māori Land Court discussed at section 3.5.2; New Zealand’s
Waitangi Tribunal discussed at section 3.5.3; the Kalahari San discussed at section 3.5.6; and South
Africa’s land surveyor’s field court system, where a surveyor acts as arbitrator or court officer discussed
at section 3.7.2.
The next section discusses how ABDR can be supported by a framework that sets out a spectrum of
diminishing rights radiating outward from a bulls-eye at the territorial centre of a land claim. This
framework may assist claims settlement because it reflects the Aboriginal legal boundary principles
discussed by Ballantyne (2016) and the relationship attributes described by Bohannan (1964).
1.2.5

ABDR Framework Reflecting Aboriginal Legal Boundary Principles

A Canadian ABDR mechanism can enhance its triangulation with the Tsilhqot’in SCC by providing
a framework concerning the “[Aboriginal] legal boundary principles” discussed by Ballantyne (2016).
This research responds by proposing a spectrum of diminishing rights radiating outward from a bulls-eye
at the territorial centre of a land claim.
A bulls-eye framework is consistent with Tsilhqot’in SCC as the court found that the First Nation
retained rights to hunt, trap, and harvest in traditional use areas beyond the exclusive use land that defined
the Aboriginal title area, or core area. Before Tsilhqot’in SCC, the concept that peoples with an exclusive
territory also have rights that extend beyond the boundary of that territory may have been inferred by the
obiter dicta comments of Vickers J. in Tsilhqot’in BCSC at [1376]. There Vickers J. said that Aboriginal
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Peoples need more than just lands in the core area to provide for their “cultural security.” However,
neither Tsilhqot’in BCSC or Tsilhqot’in SCC defined the extents of these traditional use rights.
A bulls-eye framework is helpful because it conceptualizes a spectrum of diminishing rights
radiating outward from the territorial centre of a land claim. The bulls-eye framework could provide a
zone of diminished First Nation sovereignty of defined extents that provide cultural security for a First
Nation if it is coupled with boundary determination processes that are informed by the sensitivity for
traditional use in Tsilhqot’in BCSC.
A risk with the bulls-eye framework is that it may be taken to imply, inappropriately, that
Aboriginal rights are concentric and that the center of the bulls-eye encourages Aboriginal title grants
based only on the extents of occupation. This would be inconsistent with both Tsilhqot’in BCSC and
Tsilhqot’in SCC where extents were based on traditional use. An improved descriptor may be “spectrum”
because it encourages more flexible interpretation and accommodates Bohannan’s perspective on the
distinctions between the relationships to land of Aboriginal Peoples and non-Aboriginal people
(Bohannan, 1964).
In summary, a bulls-eye framework is helpful because it suggests that the traditional use extents
vary with distance rights radiating outward from the territorial centre of a land claim, but may encourage
an interpretation that is inappropriately concentric and that bases title grants on the extents of occupation.
A better descriptor is “spectrum” because it encourages more flexible interpretation. The spectrum
concept is developed throughout chapter 2 and discussed specifically in section 2.7.
1.2.6

Summary

The settlement of comprehensive claims between First Nations in Canada and the Canadian
government is chronically backlogged and current ADR mechanisms appear to be ill-equipped to improve
the rate of settlement.
A Canadian ABDR mechanism may assist in reducing the backlog if it is structured to include (i)
expert panels, (ii) application of both common law and Indigenous legal principles, and (iii) innovation by
accommodating Aboriginal legal boundary principles (Eyford, 2015; Ballantyne, 2016). This would
facilitate an administrative tribunal’s recognition and integration of First Nations laws and traditions in
arbitrating extents of traditional lands consistent with direction provided by Tsilhqot’in SCC.
A spectrum of diminishing rights radiating outward from the territorial centre of a land claim may
provide a framework to support ABDR by accommodating the “Indigenous legal boundary principles”
discussed by Ballantyne (2016) and relationship attributes described by Bohannan (1964).
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The next section crystalizes this background by describing the problem statement that motivates
this research.
1.3

Problem Statement
Canada is facing a chronic backlog of Aboriginal comprehensive land claims due to boundary

disputes in part because “throughout British Columbia comprehensive land claims are floundering on
boundary disputes” (Ballantyne, 2016). Any solution must be consistent with the expectations expressed
by the Supreme Court of Canada in Tsilhqot’in SCC.
1.4

Research Objectives
The objective of this research is to explore and examine strategic options for a Canadian ABDR

mechanism that may improve the current processes for defining First Nation boundaries to support the
resolution of Aboriginal land claims.
The ABDR mechanism needs to focus on two scenarios. The first is focused prior to the resolution
of land claims and concerns mechanisms that may aid boundary definition. This supports the claims
process in a way that is analogous to the Tsilhqot’in SCC decision because it defines the extents of the
territory. In one example, it has enabled parties to reach a preliminary agreement within two years of the
Tsilhqot’in SCC decision (Nenqay Deni Accord, 2016).
The second scenario concerns the delimitation, delineation, and demarcation of surveyable, or
practical, boundaries after achieving claim resolution. It emerges from the failure of early modern treaty
negotiations and the Tsilhqot’in SCC decision to always properly delimit a surveyable boundary
(Beddoes, 2016). For example, after the Tsilhqot’in SCC decision the Tsilhqot’in First Nation has title to
lands with an uncertain boundary (Beddoes, 2016). The proposed ABDR mechanism is designed to allow
parties to delimit the boundary with sufficient exactitude to remove the uncertainty that remained after the
Tsilhqot’in SCC decision.
A Canadian ABDR mechanism may provide assistance if it is structured to include (i) expert
panels, (ii) application of both common law and Indigenous legal principles, and (iii) innovative
accommodation of Aboriginal legal boundary principles (Eyford, 2015; Ballantyne, 2016). It can be
enhanced if it is supported by a framework that is described by a spectrum of diminishing rights radiating
outward from a bulls-eye at the territorial centre of a land claim because it accommodates the “Indigenous
legal boundary principles” discussed by Ballantyne (2016) and required by Tsilhqot’in SCC.
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1.5

Research Questions
1.5.1

Introduction

The central research question concerns what attributes an ABDR mechanism requires to facilitate
reduction of the backlog in Canadian comprehensive land claims processes. This is informed by the need
for the attributes to include Indigenous legal boundary principles (Ballantyne, 2016). Alternatively, if
ABDR is not a viable option, how can the current structures and processes be improved?
1.5.2

Specific Questions

The specific research questions are:
1. What are the differences in the Canadian Government and First Nations boundary perspectives
and how have they been managed in the past?
2. What existing ABDR models could be used to inform different strategic options for an Aboriginal
ABDR board?
3. How is an ABDR mechanism informed by international perspectives and experience, First
Nations perspectives, and Canadian jurisprudence?
4. To what extent is the Surveyor General Branch of National Resources Canada a viable forum for
supporting an ABDR mechanism?
The first question reviews the differences between boundary perspectives of the Canadian
government and First Nations. Divergence is anticipated and this informs analysis about how these
divergent perspectives have been historically managed. This establishes a baseline against which current
dispute resolution mechanisms can be interpreted.
The second question reviews existing intra-national bodies that use an ABDR mechanism such as
the Ontario’s Boundaries Act Tribunal, Alberta’s Métis Settlement Appeal Tribunal, and Quebec’s
bornage process. The objective is to compare and review options for an Aboriginal ABDR mechanism by
examining support of research participants for two ABDR hypotheses: (i) independent; and (ii) quasijudicial. Quasi-judicial ABDR is distinguished than other forms of ADR because the mechanism is
governed by the rules of natural justice and its decisions directly affect legal rights (Duhaime, n.d.).
The third question, about how an ABDR mechanism is informed by international perspectives,
relies on a review of independent ABDR mechanisms outside Canada. Assessment of which mechanisms
may provide a reasonable model for the Canadian context is informed by the narrative response of
research participants to these perspectives. It anticipates that an ABDR mechanism should function in a
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culturally sensitive way along the ADRIC ADR continuum: prevention, facilitation, negotiation,
mediation, arbitration, and litigation.
The fourth question, about the Surveyor General Branch (SGB) as an ABDR venue, emerges by
induction from the three other questions and the research interviews. It considers whether the SGB could
be a viable forum for supporting an ABDR mechanism that is focused on boundary determination
between First Nations and the Canadian federal government. The question is informed by examining the
historical role of the SGB in boundary dispute resolution. It measures the response of research
participants to the hypotheses that the SGB could (i) house an independent ABDR; or (ii) support a quasijudicial ABDR. If it is determined that the SGB is not an appropriate forum, then other potential forums
will be surveyed and proposed.
1.5.3

Summary

In summary, these specific questions inform the objective of this research concerning strategic
options for a Canadian ABDR mechanism that may improve the current processes for defining First
Nation boundaries to support the resolution of Aboriginal land claims. The questions elicit information
about what attributes an ABDR mechanism requires to facilitate reduction of the backlog in the
comprehensive land claims processes and incorporate Indigenous legal boundary principles (Ballantyne,
2016).
The next section discusses the descriptive narrative method used by this research to answer the
central research question and the four specific research questions.
1.6

Research Method
1.6.1

Introduction

Review of the literature found that methods to evaluate ADR for the boundary segment of a
cadastre are sparse. Barry (1999) used induction coupled with a descriptive narrative method to develop
theory for a cadastral system concerning administrative mechanisms for upholding land tenure security.
As land tenure security is threatened by unresolved boundary disputes, there is a commonality between
the work of Barry (1999) and this research in studying mechanisms that define the extent of territory. On
this basis, the method of Barry (1999) that coupled induction with a descriptive narrative method was
adapted to this research. The method supports comparison between the perspectives of different
stakeholder groups with interest in non-treaty boundary determination.
Themes are extracted from the four research questions. These are used to triangulate the
perspectives of participants from six stakeholder groups concerned with determination of Aboriginal
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boundaries: (i) First Nations, (ii) professional land surveyors, (iii) lawyers, (iv) civil servants, (v)
traditional use map-makers, and (vi) resource industries. This informs and, by induction, refines strategic
options for an ABDR mechanism concerning the scope of current tenure issues and the requisite evidence
required to define parcel extents that may be generalizable to other Aboriginal contexts.
1.6.2

Primary Data Sources

The primary data set was collected using a descriptive narrative method to present the four research
questions in twenty-two individual semi-structured interviews of individual members of a participant
group from across Canada. The data is based on a small sample of experts. The research recognizes that
each expert has a bias given by their discipline and work on First Nation boundaries. These participants
are described in further detail in section 4.2.3.1.
Data was processed using the three-stage method of Riessman (1993): (i) telling, (ii) transcribing,
and (iii) analyzing. Code categories are used to establish themes and patterns in support of developing
generalized applications to ABDR. Each participant’s interview transcript is then analyzed, assessed, and
scored on a five-point ordinal scale for alignment with these themes. Following Tabachnick and Fidell
(2007), “this scale assigns a number to each subject to indicate the subject’s position vis-à-vis other
subjects.”
The five-point ordinal scale was used to weight answers as opposed to applying a weight of
evidentiary support for each of a number hypothesis because it supports comparison between the
perspectives of different stakeholder groups with vested interest in how non-treaty boundaries are defined
(Lalla, 2017). On this scale, each participant’s interview transcript was scored on a scale where 5
represents strongly aligned, and 1 is at the other end of the scale and represents strongly non-aligned.
Responses that were somewhat aligned, or somewhat non-aligned, were scored discretely on this
continuum between 2 (somewhat non-aligned), 3 (neutral), and 4 (somewhat aligned).
Participants who did not respond were recorded “DNR” and were not scored, as using any numeric
score, such as zero, would have lowered the average and skewed results toward non-alignment.
Scores were aggregated by averaging each the participant’s discrete score in their representative
groups and triangulated to interpret interview data. This data is anonymized to protect participant privacy
and is presented in detail at section 4.2.3.
1.6.3

Secondary Data Sources

Data originates from four secondary sources. Three are meta studies of (i) a review of current
academic literature, (ii) judicial decisions concerning boundary definition of existing frontier lands and
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Aboriginal parcels, and (iii) existing intra-national and international ABDR bodies. These were discussed
at section 1.2.4.
Secondary sources also include maps concerning Tsilhqot’in traditional knowledge (Brealey,
2017), website material concerning Indigenous peoples and First Nations published by INAC, NRCAN,
and the SGB, review of current academic literature, and legal sources published on the internet by the
Canadian Legal Information Institute. They are also moderated by application of the ADRIC ADR
continuum because this is an exemplar for ADR continuums used in other jurisdictions including the
United States and Europe (American Arbitration Association, 2016; Moffitt & Bordone, 2005; ADR
Institute of Canada, Inc., n.d.).
1.6.4

Summary

The descriptive narrative method is used in conjunction with secondary sources that include meta
studies, maps, INAC, NRCAN, SGB, academic literature, and legal sources. Results are triangulated to
refine options for a viable ABDR mechanism concerning the definition of disputed non-treaty boundaries.
The next section discusses how this method applies to the scope of the research and its limitations.
1.7

Scope and Limitations
This research focuses on the First Nations in the Canadian context. Its dependency on Canadian

jurisprudence in Tsilhqot’in BCSC, Tsilhqot’in SCC, and related Aboriginal law cases, and Canadian
legislation may limit its generalizability to other jurisdictions. However, this is moderated by the
consideration this research gives to international tribunals such as South Africa’s land surveyors’ field
court; the Kalahari San; and New Zealand’s Māori Land Court and Waitangi Tribunal. It is also
moderated by its application of the ADRIC ADR continuum because this is like ADR continuums used in
other jurisdictions.
This research deals with boundary disputes between First Nations in Canada and the federal and
provincial governments. It is beyond the scope of this research to look at overlapping boundary disputes
between First Nations in Canada. It is also out of scope to consider Aboriginal tenure issues such as
identifying the holder of the allodial title or the distance to which the spectrum extends beyond title
borders.
The research is further limited by its dependency on third parties to have a substantive influence on
its subject. For example, the development of a quasi-judicial ABDR reviewable by Canadian courts of
appeal would require political mobilization of the federal government to legislate amendments to
judicature acts in conjunction with broad support from First Nations across Canada and land surveyors.
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Another limitation of the research is that it is conducted by a researcher trained in surveying and
geomatics. This may introduce bias that influences the conduct and tone of interviews and may influence
how interview results are interpreted because the researcher is looking for the solution to a boundary issue
that may not exist.
The next section discusses how this research contributes to knowledge concerning boundary
determination in First Nations comprehensive land claims dispute resolution in Canada.
1.8

Contribution to Knowledge
As discussed in section 1.2.2, the development of boundary determination using an ABDR

mechanism that accommodates Aboriginal legal perspectives may contribute to settlement of
comprehensive land claims in Canada and reduce the chronic backlog of hundreds of outstanding cases.
This research also proposes a novel spectrum of diminishing rights as a neutral mediation and
arbitration framework that can be utilized by an ABDR mechanism to define the extents of traditional
lands and support resolution of comprehensive claims.
The ABDR mechanism proposed in this research may provide a framework that can be generalized
for application to Aboriginal communities in other parts of the world. It is reasonable to anticipate
constraints on generalization from the complexities unique to each local context. However, the framework
is designed to be sufficiently robust that it may inform the development of effective local processes.
1.9

Ethics Approval
Ethics approval for this research was provided by the University of Calgary’s Conjoint Faculties

Research Ethics Board, reference number REB14-2259, available at Certification Of Institutional Ethics
Review.
1.10 Structure
The thesis is structured as follows: Chapter 2: Frontiers and Boundaries; Chapter 3: Alternative
Boundary Dispute Resolution; Chapter 4: Results, Analysis, Synthesis, and Conclusions; and Chapter 5:
Summary and Conclusions.
A review of the literature concerning frontiers and boundaries is presented in Chapter 2. This is
supports a hypothesis for a framework for a spectrum of diminishing rights that extend beyond title
boundaries. This hypothesis is in section 2.7.
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The literature review in Chapter 3, hypothesizes two strategic options for ABDR frameworks: (i) an
independent ABDR mechanism; and (ii) a quasi-judicial ABDR mechanism. These hypotheses are in
sections 3.8.2 and 3.8.3 respectively.
Chapter 4 presents the results of 22 semi-structured interviews. This research is analyzed and
discussed as to how it supports or is inconsistent with the hypotheses from Chapters 2 and 3.
Chapter 5 summarizes and concludes the research.
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Chapter Two: Frontiers and Boundaries
2.1

Introduction
This chapter examines how the interpretation of frontiers and boundaries is informed by historic

cultural experiences that distinguish European from Aboriginal perspectives (Gosnell, 2005; Victor,
2007). It does so to inform policy and practice of boundary making and maintenance.
The European perspective concerns the transition from traditional use frontiers to defined
boundaries between European nation states because it informs existing Canadian cadastres (Prescott &
Triggs, 2008).
In the European model, a traditional use frontier is a borderland territory that separates two nations.
It allows contact for trade and migration and, during times of conflict, provides land to conduct defense of
the core territory with minimal damage to the nation’s population and infrastructure (Prescott & Triggs,
2008). Europe relied on this model until the development of defined boundaries, or international
boundaries, between nations (Prescott & Triggs, 2008). This is discussed at section 2.2.
The Aboriginal perspectives are diverse and concern complex systems of traditional laws and
customs that define relationships of people, families, and communities to territory (Gosnell, 2005;
Bohannan, 1964). However, the Aboriginal perspective follows the tradition of recognizing frontiers and
delimit boundaries in the context of conflict mitigation. This is discussed at sections 2.1.2 and 2.3.2.
The chapter then proposes a spectrum of diminishing rights as an innovation of these cadastres that
may support structured definition of Aboriginal rights and interests in land beyond Aboriginal title lands.
Aboriginal title land was defined in section 1.1.
The chapter is divided into six sections: (i) a history of European land title to examine the transition
from traditional use frontiers to defined boundaries; (ii) Bohannan’s interpretation of human relationships
to land and its impact on frontiers and boundaries; (iii) Canadian government perspective on land title and
its dependence on defined boundaries; (iv) the 1982 United Nations Convention on the Law of the Sea
(UNCLOS), and the 1975 James Bay and Northern Quebec Agreement (JBNQA) and its management of
frontiers and boundaries; (v) the status of Canada’s legal perspective on Aboriginal land title, frontiers,
and boundaries post-Tsilhqot’in SCC; and (vi) a proposed spectrum of Aboriginal rights to manage
frontiers and boundaries.
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2.1.1

Historical Review

The chapter begins with a review of European frontier and boundary history and how this diverges
from the perspective of Aboriginal Peoples to land.
The historical review shows how First Nations and Europeans nations developed fundamentally
different relationships to land. It informs the differences and commonalities between these divergent
points of view and validates both perspectives as emerging from a shared response to incursions at
political frontiers.
The historic divergence began when First Nations maintained a relationship to land that
Bohannan’s (1964) refers to as a man-man relationship based on a social and cultural framework. The
Europeans developed a national framework that extended Bohannan’s (1964) man-thing relationship from
a family to a national scale based on an objective, cartographic interpretation derived from the
Renaissance “rediscovery” of Ptolomy’s Cartographia. The result suggests that a dichotomy tended to
emerge where some First Nations and Europeans developed different relationships to land.
2.1.2

Bohannan’s Interpretation

Briefly, Bohannan’s (1964) reference to ‘man-man’ emphasizes the dependency of land value on
social contracts, norms, customs, and beliefs. His ‘man-thing’ characterizes land as an exchangeable
commodity quantified by economic and political considerations. This is discussed in greater detail in
section 2.3.2.
2.1.3

Canadian government perspective

The Canadian government’s perspective emerges from the European man-thing relationship as it
relies on what Branch (2014) refers to as an antecedent boundary interpretation. Antecedent boundaries
are delimited prior to assigning social and cultural values to the visible features of a geographic area. This
tends to guide subsequent cultural development and form cultural landscapes such as the distinction
between Québécois culture in Quebec and that of the rest of Canada (UNESCO, 2012). Boundary lines
are drawn on a map that accurately represents natural features such as rivers and lakes, and attempts to
avoid use of artificial features that are not visible on the ground, such as contour lines. This mapping is
then marked on the ground using monuments when natural features are not available (Hartshorne, 1936).
The result is an absolute boundary where adjacent sets of land rights terminate.
The perspective of the Canadian government also recognizes that rights can extend beyond absolute
boundaries. For example, JBNQA defines rights in lands beyond absolute boundaries where multiple
parties have claims. Further, Canada’s ratification of UNCLOS demonstrates acceptance of a boundary
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delimitation system that creates and manages rights beyond its sovereign maritime boundaries where it
asserts exclusive sovereign rights over maritime resources, features, limits, and zones (Calderbank, et al.,
2006, p. 147).
2.1.4

UNCLOS and JBNQA

The JBNQA system of rights beyond borders sets out three bands of diminishing rights with
distance as shown at Figure 2.5: (i) exclusive use lands; (ii) land with exclusive rights to hunt, fish, and
trap; and (iii) provincial lands with reserved specific hunting rights. Diminishing rights with distance
from a baseline is also supported by the UNCLOS system of maritime rights beyond borders. It relies on
two tenets: (i) that determination of sovereign lands is a function of historic economic control, and (ii)
sovereignty rights extend beyond a set of baselines in bands of rights and powers that diminish with
distance.
Both JBNQA and UNCLOS are helpful as practical examples for how a spectrum of diminishing
sovereign rights and powers can be defined as a function of distance from an absolute boundary. These
are used to provide useful analogues for defining a spectrum of diminishing Aboriginal rights extending
beyond the border of Aboriginal core territory, or bulls-eye at the territorial centre of a land claim, where
villages and the Aboriginal Peoples make extensive use of the land (Gosnell, 2005; Tsilhqot'in Nation v.
British Columbia, 2007; Tsilhqot’in Nation v. British Columbia, 2014).
2.1.5

Canada’s legal perspective post-Tsilhqot’in SCC

The status of Canada’s legal perspective on Aboriginal land title, frontiers, and boundaries postTsilhqot’in SCC is discussed in section 2.6.
It shows that the Bohannan (1964) model may be consistent with the SCC’s 2014 decision in
Tsilhqot’in SCC. This may support an inference that Canada’s legal framework is moving toward
reconciliation of the Canadian government’s man-thing relationship perspective and the Aboriginal manman relationship perspective on land title, frontiers, and boundaries.
2.1.6

Spectrum of Aboriginal rights

The systems of graduated land rights found in JBNQA and UNCLOS are discussed in section 2.5
as practical examples for how a spectrum of diminishing sovereign rights and powers can be defined as a
function of distance from an absolute boundary. These provide useful analogues that are used in section
2.7 to support definition of a spectrum of diminishing Aboriginal rights extending beyond the border of
Aboriginal core territory, or bulls-eye at the territorial centre of a land claim. In turn, this supports the
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argument in section 2.7 that such a spectrum can provide a useful ABDR framework for boundary
determination.
2.2

Historical Review
2.2.1

Introduction

It is recognized that Bohannan’s (1963) man-man and man-thing relationships to land are used in a
variety of contexts by both Aboriginal and non-Aboriginal Peoples. This reflects the complex relationship
of people to the lands they live on. However, this section focuses on the historical development of the
European man-thing relationship to land that dominates the international landscape. It begins by
reviewing how political frontiers defined the separation of early polities. This provides background for
the subsequent discussion about the monumentation and fortification of political frontiers in response to
conflict over resource scarcity. Then it considers how cartographic influences resulted in the
manifestation of three boundary types: (i) subsequent; (ii) antecedent; and (iii) superimposed. Analysis of
modern claims relies on the three key components to creating boundaries: definition, delineation, and
demarcation. Tracking historical development provides insight into how European and Aboriginal
cultures have some common and some divergent interpretations of boundaries.
The section shows that the Canadian federal government applies a European-style man-thing
perspective to its cadastres using antecedent cartographically defined boundaries where no rights exist
beyond the border. This contrasts with the perspective of Aboriginal Peoples who view this as an
application of superimposed boundaries (Truth and Reconciliation Commission of Canada, 2015). The
result creates a political tension that remains a persistent barrier to the legal resolution of Aboriginal land
claims in Canada.
2.2.2

European Frontier and Boundary History

The development of European frontiers and boundaries began with a cluster of neighbouring
polities across the European continent. These were separated by boundaries that reflected the economic
and cultural influence that each sovereign authority could exert over a territory (East, 1937).
The core territory of each polity was defined by the degree of sovereign, or central, political control
it exerted over an area. At the greatest extremity of this political area, or frontier, there was less
development than in the populated territories that were separated by the frontier because marginal
political control creates instability (Prescott & Triggs, 2008). This zone of instability was desirable as
Prescott and Triggs (2008, p. 31) suggest that one of the purposes of maintaining political frontiers was
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for security. This informs the proposition that the extent of political control may diminish with distance
from the core of a polity.
As polities expanded to take advantage of resources, frontiers sometimes overlapped and cultures
mingled. This intersection of political frontiers resulted in contact between states in trade, migration,
conflict over resources, or conquest. These forms of contact often led to a reorganization of the political
frontier through trade agreements or border reinforcement that defined and demarcated boundaries with
monuments or fortification.
These processes of reorganization of the political frontier informs the research because it is
analogous to how first contact occurred in the eighteenth and nineteenth centuries when Europeans set up
trading posts and fortifications in borderlands in the political frontiers between Aboriginal Peoples and
colonizing Europeans around the world.
In Canada, westward expansion of European colonization to exploit resources caused frontiers with
Aboriginal Peoples to overlap. An expansionist agenda emerged that saw expansionism supported by
superior technology and a sense of religious and cultural superiority (Calloway, 1995). The Europeans
used this to justify conquest of Aboriginal lands; sometimes by stealthy borderland creep and sometimes
by overt proclamation and the use of force (Calloway, 1995).
The definition of territorial boundaries reflects the degree of central political control as shown at
Figure 2.2. This includes the core territory, defensive zones, buffer states, and buffer zones. Each is a
form of boundary that can be monumented and this is discussed in the next section.
2.2.2.1

Monumentation of Political Boundaries

An early example of physical demarcation of a linear boundary is an inscription found on the
Mesopotamian Stele of Vultures (Diener, 2012, p. 23). It describes a conflict in the twenty-fifth century
BCE between two neighbouring Sumerian city states: Umma and Lagash seen in Figure 2.1. They were in
constant conflict over fertile lands lying between the Tigris and Euphrates rivers which, at the time, did
not merge as they do now, but flowed separately into the ancient Gulf of Persia. The Sumerian deity Enlil
originally defined the boundary in a way that has become lost to history (Diener, 2012, p. 23). Conflict
persisted as to the boundary’s actual location. In response, Mesalim, King of Kish, acting as an arbitrator,
surveyed the border, erecting stele as monuments to demarcate it. Still, the cities quarrelled and the ruler
of Umma removed the stele. Lagash retaliated and defeated Umma. Eannatum, the ruler of Lagash
restored the original boundary stele and reinforced this demarcation by digging an irrigation canal.
Eannatum then erected the Stele of Vultures to describe Umma’s punishment for its removal of Mesalim’s
stele as the loss of some of its territory to the creation of a buffer zone on Umma’s side of the border
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(Diener, 2012, p. 23). This established a precisely defined absolute, or fixed, boundary. It is also the
earliest known example of a linear boundary being monumented and shows the co-existence of linear
boundaries and frontier lands (Diener, 2012).
Both Aboriginal Peoples in North America and Europeans shared this perspective for about 3,000
years (Ballantyne, et al., 2014). For example, the Montagnais blazed crests on trees to define exclusive
hunting grounds (Ballantyne, et al., 2014). However, with the rediscovery of Ptolomy’s Cartographia in
the Renaissance, the European perspective diverged as European states began to define borders using
absolute linear boundaries on mathematically and geometrically accurate maps (Branch, 2014).

Figure 2.1: Mesopotamia 2500 BC (Anon., 2015)

2.2.2.2

Protection of Political Frontiers

When monumentation is insufficient a more aggressive protective strategy can be used to separate
neighbouring polities. Physical examples include: (i) Hadrian’s Wall; and (ii) the Great Wall of China.
Modern examples of this approach include the Berlin Wall and the existing Mexico-United States barrier
fence. Other examples include defensive zones patrolled to exclude trespassers, buffer states, buffer
zones, and spheres of influence. This is shown at Figure 2.2 where the core territory is surrounded by
concentric rings in a spectrum of diminishing defensive control including buffer states, buffer zones, and
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spheres of influence. The purpose of each of these defensive zones concerns trespass control and conflict
minimization.
The Romans built Hadrian’s Wall, in 122 A.D., from the Solway Firth to the Tyne Valley to
exclude the Picts in what is now Scotland (BBC, 2014). The Romans tended to use fortifications, “where
clear linear physical features were not available as good defensive lines...” (Prescott & Triggs, 2008, p.
33). Rome extended its political frontier northward into Pict territory. The wall stood at the empire’s
regional administrative and defensive boundary (Prescott and Triggs, 2008, p. 33). Despite being a
prominent physical feature, Hadrian’s Wall was a porous boundary as the Romans continued to trade with
the Picts in a fashion analogous to many modern boundaries, such as the Mexico-United States barrier
fence (Collins, 2012; Prescott & Triggs, 2008, p. 33).
Similarly, the Chinese built the Great Wall of China, between 220 B.C.E. and 1644, in response to
Mongolian incursions (Encyclopaedia Britanica, n.d.). The Great Wall was a defensive fortification, like
Hadrian’s Wall, designed to be a barrier and analogue for a natural boundary. Hadrian’s Wall was
bounded by natural water barriers at its ends to reinforce its flanks. The Romans also used the local
population to support a well-paid garrison. In contrast, the Great Wall used the Yellow Sea on its eastern
flank, but mountainous terrain proved to be ineffective as a natural barrier at its western end where the
Mongolians skirted it. The Chinese also relied on underpaid garrisons along the wall. The Mongolians
bribed guards to open the gates. Once open, Mongolian armies charged through and defeated the Chinese
(Laurisaar, 2012). This suggests that fortifications to separate political units must be supported by
political will and the resources to make it effective.
Prescott and Triggs (2008, p. 35) suggest other forms of protection. This is shown at Figure 2.2
where the core territory is surrounded by concentric rings of differing administrative control including (i)
a defensive zone where trespassers are aggressively removed, (ii) buffer states that are jointly
administered by neighbouring states, (iii) buffer zones which are often empty lands, and (iv) spheres of
influence where other states tend to align with the central political authority (Prescott & Triggs, 2008).
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Sphere of influence
Buffer zone
Buffer state
Defended zone

Core Territory

A state jointly administered by neighbouring states (eg. Wakhan
panhandle).
Territory jointly administered (like the Korean DMZ).
Area in another state where Core has influence with no formal authority (like Chechnya under Russian
influence).
Figure 2.2: Diminishing zones of control radiating outward from core territory.
In summary, as was mentioned in section 2.2.1, both Aboriginal Peoples in North America and
Europeans shared this perspective for about 3,000 years (Ballantyne, et al., 2014). Recall that the
Montagnais blazed crests on trees to define exclusive hunting grounds (Ballantyne, et al., 2014).
However, it was with the rediscovery of Ptolomy’s Cartographia in the Renaissance that the European
perspective diverged from that of Aboriginal Peoples. European states began to define borders using
absolute linear boundaries on mathematically and geometrically accurate maps (Branch, 2014). The next
section discusses this divergence in more detail.
2.2.2.3

Cartographic Influences on the European Perception of Boundary Types

Early Aboriginal and European perspectives about frontiers and borders were not dependent on
linear boundaries. Medieval maps typically provided an itinerary of places and travel times for the
political landscape. These were not geometric, topological, or to scale. They only provided relative
location and time between points (Padron, 2002). Its modern form is the linear roadmap between two
places that shows key features along the route, but is not drawn to scale. From these representations
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Branch (2008, p. 48) identified two key features on the medieval sovereign’s view of space: (i) the world
view was a series of places rather than a geometric area; and (ii) time was as important as distance in
defining space.
The monumented, fixed, boundary between Umma and Lagash, described in section 2.2.2.1,
increased certainty about the location of the boundary. This tended to reduce conflict between the two
neighbouring polities. Similarly, European boundaries first emerged when link-lands were permanently
assigned to one national population and suggests that early European polities were aware of boundaries
and frontiers (Prescott & Triggs, 2008). However, numerous overlapping claims lead to ambiguous
boundary definition and continuing conflict until the “rediscovery” of Ptolemy’s atlas, Cartographia in
the early fifteenth century supported precisely defined absolute boundaries and the European reliance on
linear boundaries (Branch, 2014, p. 51).
Branch argues that fifteenth century European map making facilitated the emergence of
geometrically defined sovereign boundaries that unified disparate national populations and mitigated
conflict (Branch, 2014, p. 114). This mathematical mapping and boundary delineation led to European
perceptions about the integrity of political borders. Hartshorne (1936) defines three classifications for
how precisely defined absolute boundaries are established: (i) subsequent; (ii) antecedent; and (iii)
superimposed. A more detailed explanation of these three types of boundary follows below in sections
2.2.2.4 to 2.2.2.6.
2.2.2.4

Subsequent Boundaries

Subsequent boundaries are constructed on existing cultural landscapes (Hartshorne, 1936).
European polities began as divided national populations. These aggregated into larger political and
administrative units that evolved into modern nation states (Prescott & Triggs, 2008, p. 53). For example,
modern Germany was a fragmented region of 500 independent states that began aggregating in stages that
culminated with the 1871 proclamation of the German Empire at Versailles (Prescott & Triggs, 2008, p.
7). This progression from overlapping frontier claims to defined boundaries reached its conclusion with
the defeat of Napoleon and the 1814 Treaties of Vienna and the 1815 Vienna Congress. This was the first
time that a linear division of Europe was attempted. The result was the creation of subsequent European
boundaries that generally matched geographical features with existing cultural landscapes. These have
remained relatively stable ever since. Branch (2014) suggests this is because the European negotiators
were well informed about the physical and political regions of Western Europe.
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2.2.2.5

Antecedent Boundaries

Antecedent boundaries are delimited before the cultural landscape exists (Hartshorne, 1936). By
preceding settlement, antecedent boundaries provide a framework for the growth of national populations
by constraining regional settlement. This tends to support stable national borders because they are created
before the territory is settled (Hartshorne, 1936).
European colonization of what was viewed as being the “terra-nullius” New World lead to the use
of antecedent boundaries to set out colonial borders before features of the cultural landscape were known.
This facilitated stable boundaries between dominant colonial powers such as the English, French, and
Spanish, and later supported stable borders between modern states. For example, the antecedent border
between Canada and the United States is the world’s longest single land boundary between two countries.
It is also one of the most stable and economically porous in the world because there has been no open
conflict across the boundary since 1814 and the nations are two of the world’s largest trading partners
(Prescott & Triggs, 2008, p. 235).
These early antecedent boundaries tended to rely on the use of straight lines because early
cartography lacked precision in anticipating irregularities in unexplored territory. Other methods were
unreliable. For example, the Northwest Angle, Lake of the Woods (Figure 2.3) at the east end of the
Canada-US border along the 49th parallel is anomalous because it was defined without precise knowledge
of the landscape (International Boundary Commission, 1931).

Figure 2.3: Northwest Angle
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2.2.2.6

Superimposed Boundaries

Superimposed boundaries are drawn over existing cultural landscapes without being informed by
cultural features (Hartshorne, 1936). These are overlaid on local cultural landscapes and tend to be less
stable than antecedent boundaries because they often divide national populations and family groups.
Separations create social tensions that tend to disrespect the boundary and disputes are often resolved by
conflict (Michalopoulous & Papaioannou, 2011). Boundary making experience by different European
colonial powers in several African states provides a recognizable example (Prescott & Triggs, 2008, p.
53).
“The scramble for Africa,” at the 1884-1885 Berlin Conference, saw European colonial powers
create a system of superimposed boundaries (Prescott & Triggs, 2008, p. 291). This outcome is
inconsistent with Bismark’s remark that the boundary makers, “had… shown much careful solicitude for
the moral and physical welfare of the native races” in bringing “civilization” to the African continent
(Pakenham, 1991). Bismark’s view suggests that the conference intended to use a subsequent boundary
method. However, delegates’ limited knowledge resulted in a system of borders that achieved poor
alignment with African cultural context. Many borders divided social groups. The intervening 130 years
of military strife and economic failure between African states is testimony to the risks in this culturally
insensitive boundary making method (Pakenham, 1991).
Similarly, the process that established numbered treaties in the Canadian west tended to rely on
superimposed boundaries that were insensitive to cultural landscapes because they neglected to consider
far ranging hunting territories. Reserves created by treaty tended to focus on relatively high intensity land
use around Aboriginal villages. The result separated Aboriginal People from their traditional lands (Royal
Commission on Aboriginal Peoples, 1996).
This application of superimposed boundaries in the early relationship between European and
Aboriginal Peoples informs the research about one of the key sources of tension between the Canadian
federal government and the granting of Aboriginal title.
2.2.3

Summary and Analysis

In summary, this section shows that after thousands of years sharing a common perspective,
European and Aboriginal cultures began to develop divergent perspectives on boundary determination.
The divergence emerged after Europeans rediscovered Ptolomy’s Cartographia during the Renaissance.
The Canadian federal government tends to rely on a man-thing perspective using antecedent
cartographically defined boundaries where no rights exist beyond the border. In contrast, the Aboriginal
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Peoples and the Royal Commission on Aboriginal Peoples saw this as an application of superimposed
boundaries (Royal Commission on Aboriginal Peoples, 1996).
The application of subsequent boundaries may reduce conflict between Aboriginal People and
government. In part, this responds to some Aboriginal needs because it is constructed on existing cultural
landscapes (Hartshorne, 1936). For example, subsequent boundaries were used to delineate title
boundaries in the Tsilhqot’in BCSC and Tsilhqot’in SCC decisions described later in this chapter at
section 2.6. Also discussed, the culture and needs of some Aboriginal Peoples tend to rely on a man-man
relationship with the land and a more elastic boundary interpretation that anticipates some rights
extending beyond title borders in culturally defined circumstances (Bohannan, 1964). However, the
European framework for subsequent boundaries does not provide a solution for rights extending beyond
borders. This issue may be assisted by the framework provided by Bohannan (1964) which is discussed in
the next section.
2.3

Boundary and Territory
2.3.1

Introduction

This section examines Bohannan’s different customary perspectives and extends them to the
Canadian context with Aboriginal societies such as the Tsilhqot’in, Iroquois, and Montagnais.
The section shows that Bohannan’s Afro-centric man-man and man-thing perceptions of land
tenure may be generalized and applied to the Canadian land tenure context for the purposes of boundary
making policy. This supports the proposition that the tensions existing in the African context between
man-man and man-thing perceptions share commonalities with tensions found in the Canadian boundary
making context. These tensions emerge from dissonance between the Euro-centric Canadian
government’s perceptions and those of customary First Nation societies in Canada. It will also suggest
that the Bohannan model may provide insights to inform innovations to Euro-centric cadastres in Canada
and other jurisdictions. This may support specific legislative changes, in part, to map solutions based on
novel use of legal instruments and surveying techniques that respond to man-man perceptions.
2.3.2

Bohannan Interpretation

European concepts of territory are defined by Bohannan (1964) as: (i) the social need to create
maps; (ii) property concepts; and (iii) contracting and succession laws. Maps were created in response to
a need to define the area that is under the control of the polity. Property concepts define the ownership
relationship between people and land. Contracting and succession laws concern the spatial context in
managing social relationships. These are explained in more detail later in this section.
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The set of customary society concepts that Bohannan (1964) observed in African societies describe
a network in space and in relationships that includes: (i) people have a representational ‘map’ concerning
the spatial interpretation of the national population; (ii) concepts representing the relationship between
people and things; and (iii) social organization of the nation has a spatial aspect that can be expressed
through word, deed, or action.
Bohannan (1964) suggests that land-tenure reflects peoples’ perception of these three customary
society concepts. The European perception correlates with the first two customary society concepts. Some
African societies share this perception. Bohannan refers to this as a ‘man-thing’ relationship. It implies
that a person can hold or own a land parcel as a property object to be held in ownership by an individual
or a family unit and perhaps as a tangible commodity.
In contrast, Bohannan suggests that the perception of other African societies correlates only with
the first and third customary society concepts. Bohannan refers to this as a ‘man-man’ relationship where
land is not something that can be owned (Bohannan, 1964).
2.3.2.1

Customary Societies

Bohannan (1964) provides three customary society examples to illustrate how these man-thing and
man-man perceptions of land-tenure can be applied: (i) the Tiv using a man-man system, (ii) the Plateau
Tonga of Northern Rhodesia (Zambia) using a hybrid of man-man and tangible systems, and (iii) the
Kikuyu using a different form of hybrid man-man and man-thing system.
2.3.2.1.1

Tiv

The Tiv define geography as a social organization. Tiv group themselves according to a lineage
system reflecting familial relationships. This genealogical map is a man-man system that tracks shifting
agriculture land use where the allocation of fields is determined by social status. The location of
individual land interests constantly changes as families grow, shrink, and high-status members move their
farms. In response, lower status members are compelled to reallocate their farmland. Bohannan (1964)
also documented that the genealogical map moves within a greater territory. Farm rights are time sensitive
and will return to the collective if unused. Tiv members will always have rights in the genealogical map
even though they may not have rights to a specific parcel. Spatial aspects of this social organization are
dynamic. Land use interests in specific locations change, but the areal extent of greater Tiv territory
remains consistent. Bohannan describes this as “farm-tenure.” The difference between the European and
the Tiv maps concerns fixed coordinates. The European map is anchored to original monuments. In
contrast, Bohannan (1964) suggests that the Tiv map is like a “rubber sheet” that floats over the surface
and constantly changes “its correlation with the Earth”.
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Bohannan (1964) observed that the semi-nomadic Tiv culture resulted from its farm-tenure system.
People moved as new lands are assigned and old lands are surrendered back to the group. Although the
Tiv no longer maintain this lifestyle, their historic farm-tenure system is analogous to that of the
Tsilhqot’in in western Canada. Both semi-nomadic groups move across the land in similar ways as it
reflects their cultural dependency on how they use the land. Although the Tiv are farmers and the
Tsilhqot’in are hunters, both are semi-nomadic and their territorial map floats over the surface as a socalled floating map (Bohannan, 1964). Today, the Tiv are beginning to use the European man-thing
model by creating absolute boundaries between lineage territories due to conflicts arising from population
pressure over land use rights in the buffer zones (Barry, 2008). An example of a recent Tiv boundary
dispute resolution process between two customary units is described in section 3.7.5.
2.3.2.1.2

Plateau Tonga

The Plateau Tonga of Zambia use a hybrid of man-man and man-thing systems of farm-tenure. It is
like the Tiv floating map, but the Tonga map is a series of fixed points known as rain shrines, consisting
of designated natural features or buildings. The use of fixed points is a man-thing system that ensures
geographical location does not change. The map is used to define group territories. However, new rain
shrines are sometimes created. This is an intermittent use of a man-man system, but it is followed by a
new set of fixed, or man-thing, rain shrines. Therefore, revisions to the Tonga social organization are
driven by a combination of both man-thing and man-man perceptions (Bohannan, 1964). This Tonga
perception may be interpreted as analogous to that of the Iroquois in central Canada who traditionally
organized themselves into a similar series of land tenure points as bounded villages (Ballantyne, et al.,
2014).
2.3.2.1.3

Kikuyu

Bohannan (1964) also describes the complex Kikuyu land tenure system in Kenya that uses a
hybrid of man-man and man-thing systems with individual maps and political unit maps in a fashion that
is distinct from the Plateau Tonga of Zambia.
Kikuyu maps define estates of tribe members and their family lineages. Aggregating the estates of
these family units forms political unit maps that define territory shared by the cultural landscape of the
Kikuyu people (Bohannan 1964). This model may be similar to the Montagnais First Nation in eastern
Canada who blaze trees to depict both an individual map of family hunting districts and a representational
map of their social organization (Ballantyne, 2014).
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2.3.3

Summary and Analysis

In summary, this section proposes that these three analogues between African and Canadian
Aboriginal People share commonalities that may suggest that Bohannan’s African-centric man-man and
man-thing perceptions of land tenure could be generalized and applied to the Canadian land tenure in the
boundary determination context. This may support a proposition that the tensions existing in the African
context between man-man and man-thing perceptions share commonalities with tensions found in the
Canadian context between the Euro-centric Canadian government’s perceptions and those of customary
First Nation societies in Canada. Further, the Bohannan model may provide insights to inform
innovations to Euro-centric cadastres in Canada and other jurisdictions. This would support specific
legislative changes based, in part, on mapping solutions using novel use of legal instruments and
surveying techniques that respond to man-man perceptions.
2.4

Canadian Government Perspective of Boundaries
2.4.1

Introduction

This section discusses the perspective of the Canadian government on boundaries. It begins with a
review of the historical influences on this perspective. It then reviews Aboriginal jurisprudence in
Canada.
2.4.2
2.4.2.1

Historical Influences

Royal Proclamation

In North America, the British Crown provided some early legal protections and rights to Aboriginal
People with the Royal Proclamation of 1763. It allocated vast land reserves west of the Mississippi River
for Aboriginal use. This angered European colonists who wanted to expand westward and was a
contributing factor in the 1776 American Revolution by these colonists (Calloway, 1995, p. 21). Despite
opposition, the Proclamation also established Aboriginal land rights that were not to be diminished or
alienated without being purchased or ceded by treaty directly with the British Crown (Royal Commission
on Aboriginal Peoples, 1996) .
Implementation of the Royal Proclamation failed to provide the protections it appeared to promise.
Most Aboriginal People were systemically deprived of their lands and rights as the Government of
Canada assigned allodial land title to itself and left Aboriginal People with only usufructuary rights on
reserved lands (Royal Commission on Aboriginal Peoples, 1996).
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2.4.2.2

Canadian Charter of Rights and Freedoms

Renewed attention to the Royal Proclamation began when Canada’s Constitution was patriated.
Section 25 of the Canadian Charter of Rights and Freedoms guaranteed, “…any rights or freedoms...
recognized by the Royal Proclamation of October 7, 1763.” This has been relied on to reinforce some of
the Royal Proclamation’s original intent and served as a catalyst for successful Aboriginal land claims in
Canadian courts. The most recent advance is the first grant of Aboriginal title to the Tsilhqot’in First
Nation by the SCC in November 2014, in Tsilhqot’in SCC (Eyford, 2015). Notwithstanding this progress,
differences between the Canadian federal government and First Nations interpretation of what constitutes
land boundaries has created legal and communication barriers that impede comprehensive resolution of
outstanding Aboriginal land claims.
2.4.3
2.4.3.1

Aboriginal Jurisprudence

Tsilhqot’in SCC

The 2014 Tsilhqot’in SCC case is seminal as being the first time that Aboriginal title was granted in
Canada. Earlier, Delgamuukw v British Columbia, [1997] 3 SCR 1010 (Delgamuukw), established that
Aboriginal title was a concept that existed in Canadian law, but found insufficient grounds to grant title
on the facts of the case. Tsilhqot’in SCC offers an opportunity to analyze the operationalization of the title
granting process. In addition, the SCC found that Tsilhqot’in land claims also provided enforceable land
rights extending beyond Aboriginal settlement sites and title borders that include Aboriginal rights to
hunt, trap, and harvest (Tsilhqot’in SCC, para 8). This changes Canadian common law by finding that
Aboriginal title includes rights that extend beyond title borders. Until this decision, the common law only
recognized land rights within the framework of land title. The JBNQA also recognized rights beyond
borders, but did not grant title. Its borders were established by agreement and rights beyond those borders
were also defined by agreement. The distinction is that JBNQA did not rely on the common law.
2.4.3.2

Tsilhqot’in SCC deconstruction

Tsilhqot’in SCC may be deconstructed to examine the process used by the trial court to delineate
Aboriginal title lands and how, in obiter dicta, it says that Aboriginal land claims extend rights beyond
title borders, but does not provide any description or definition of these rights. The court’s
acknowledgement that Aboriginal rights exist beyond title boundaries suggests that Tsilhqot’in SCC may
be informed by the customary processes and traditions of the Bohannan (1964) ‘man-man’ and ‘manthing’ model and its application in customary societies. The court’s finding supports a model for the
projection of rights from the border of Aboriginal title land along a graduated spectrum where rights
diminish with distance from the boundary. In customary societies this spectrum might include, for
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example, hunting, trapping, and harvesting rights through to consultation rights and the right to be
informed about activity on traditional use lands.
2.4.3.3

European man-thing perception

The European man-thing perception of land tenure dominates the Canadian perspective and its
reliance on antecedent boundaries. Canada’s Aboriginal population was sparse when French and British
explorers and colonists first arrived in the northern part of the New World. The Royal Commission on
Aboriginal Peoples (1996) says that both colonizing states applied antecedent boundaries to the new
territory as if it were terra-nullius and interpreted this to mean that consultation with the territory’s sparse
inhabitants was unnecessary (Royal Commission on Aboriginal Peoples, 1996, p. 1). This interpretation
simplified territorial division. Sparse Indigenous populations were also unable to coordinate the
presentation of their claims or mount an effective opposition. European boundary makers partitioned the
land as if the Indigenous nations did not exist. Exceptions occurred to the extent that some lands were
reserved for First Nations by treaty when Aboriginal alliances were needed in military actions (Prescott &
Triggs, 2008).
2.4.3.4

Antecedent Boundaries in Canada

This use of antecedent boundaries is reflected in the mathematically straight borders of the western
Canadian provinces, excepting the southern part of the Alberta-British Columbia border along the North
American Cordillera. These borders are absolute and strictly enforced by the government. However, the
process of defining these boundaries in Canada’s numbered treaties with First Nations neglected to
recognize the local cultural landscape of First Nations and could subdivide First Nations territory. For
example, the Kaska Dene lands straddle the Northwest Territories, British Columbia, and Yukon (Kaska
Dene, 2017).
2.4.4

Summary and Analysis

In summary, this section shows that Canada’s perspective on boundaries is informed by historical
influences. This perspective appears to have resisted change except to the extent that it is compelled to
change by the decisions of its judiciary such as in Tsilhqot’in SCC and Delgamuukw.
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2.5

United Nations Convention on the Law of the Sea and the James Bay and Northern Quebec
Agreement
2.5.1

Introduction

This section considers that Canada may not apply an antecedent process and absolute boundaries in
every instance. Two major examples, UNCLOS and JBNQA, are used to illustrate how Canada departed
from use of absolute boundaries and recognized a defused boundary where rights and powers extend
beyond demarcated title boundaries in a diminishing spectrum discussed in section 2.7.
2.5.2
2.5.2.1

United Nations Convention on the Law of the Sea

Introduction

The European man-thing perception of land is expressed by absolute sovereignty over a territory,
often described with mathematically and geometrically accurate mapping. However, the political frontier
persists in areas that polities cannot settle. Oceans are the dominant example. These frontiers are
identified and defined by UNCLOS as a set of zones, each with a decreasing level of rights and sovereign
powers, moving away from the baseline of the coastal state. Baselines define the coast and the dividing
lines between internal waters, such as bays and the ocean. Zones are: (i) internal waters; (ii) territorial sea;
(iii) contiguous zone; (iv) exclusive economic zone (EEZ); (v) continental shelf; and (vi) high seas.
2.5.2.2

Internal waters

The first UNCLOS zone, internal waters, is defined by Article 8 as sovereign territory of the nation
state. These waters are on the landward side of baselines. There is no right of innocent passage for foreign
vessels. It is under the complete dominion of the polity (United Nations Convention on the Law of the
Sea, 1982).
2.5.2.3

Territorial sea

The territorial sea is second. It is defined by UNCLOS Part II, Section 1, as an area of restricted
state sovereignty up to 12 nautical miles from the polity’s coastal baseline. It grants the right of innocent
passage that includes the right to traverse without stopping or showing signs of aggression to the coastal
state. It grants full sovereignty to air space and undersea beds to the adjacent nation (United Nations
Convention on the Law of the Sea, 1982).
2.5.2.4

Contiguous zone

The contiguous zone is third. It is defined under UNCLOS Part II, Section 4, as an area of partial
rights without sovereignty. It extends 24 nautical miles beyond the baselines or 12 nautical miles beyond
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the territorial sea and empowers coastal polities to enforce control of customs, immigration, and sanitation
laws. It is an area inside the frontier where the coastal polity may deploy military forces such as a coast
guard or navy. This is analogous to medieval deployment of a military force in defended territory (United
Nations Convention on the Law of the Sea, 1982).
2.5.2.5

Exclusive economic zone

The exclusive economic zone, or EEZ, is fourth. It is described under UNCLOS Part V. The EEZ
extends 200 nautical miles beyond coastal state baselines or 176 nautical miles beyond the contiguous
zone. It includes rights to explore, exploit, conserve, and manage resources (United Nations Convention
on the Law of the Sea, 1982).
2.5.2.6

Continental shelf

The fifth UNCLOS zone is the continental shelf. The continental shelf provides the polity with the
lowest level of control and is a zone of uncertain territory until it is defined by map coordinates (United
Nations Convention on the Law of the Sea, 1982).
2.5.2.7

High seas

UNCLOS Part VII sets out the high seas, known as “The Area,” as its final zone. This is where all
states share equal freedom. All nations have a vested interest in this zone and it is only subject to
international law (United Nations Convention on the Law of the Sea, 1982).
2.5.3

Summary and Analysis

In summary, this section described the UNCLOS zonal spectrum of diminishing sovereignty. This
may provide a useful analogue for a Canadian boundary system concerning Aboriginal land tenure where
terrestrial interests may be defined using a similar spectrum of diminishing rights and powers. This
insight suggests how the terrestrial Canadian boundary perspective may be informed by elements of the
UNCLOS maritime framework.
UNCLOS is not the only analogue that can inform innovation to Canada’s cadastral system. The
next section discusses the James Bay and Northern Quebec Agreement as a second analogue that may
inform innovation to Canada’s cadastral system.
2.5.4
2.5.4.1

James Bay and Northern Quebec Agreement (JBNQA)

Introduction

An early example of Canadian cadastre innovation was the 1973 JBNQA. It was the first modern
treaty between First Nations and the Canadian government and concerns a large portion of North Western
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Quebec (Figure 2.4). The JBNQA was negotiated in response to political and economic pressure on the
Canadian government by the Quebec provincial government (The James Bay and Northern Quebec
Agreement, 1973).
Quebec wanted to develop hydroelectric, mineral, and forestry resources in the James Bay region.
However, it failed to consult the James Bay Cree or the Inuit of northern Quebec during exploration and
development of the area (The James Bay and Northern Quebec Agreement, 1973). It took two years of
intense negotiations, sponsored by the Canadian government, to broker a settlement between Quebec and
the area’s First Nations (The James Bay and Northern Quebec Agreement, 1973). The parties
acknowledged at the time that the JBNQA was flawed, but it provided a foundation for all subsequent
treaties between First Nations and Canadian government (Royal Commission on Aboriginal Peoples,
1996).
2.5.4.2

Cadastre innovation

The JBNQA’s cadastre innovation was the Canadian government’s recognition of frontiers inside
Canada. It also set precedent for Aboriginal rights extending beyond the boundaries of First Nation
settlements in a three-stage spectrum with diminishing rights over distance from the settlements.
Extending use of this innovative cadastre spectrum model, or bulls-eye framework, to current First
Nation’s land claims is a central proposition of this thesis.
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Figure 2.4: James Bay and Northern Quebec Agreement Land Map (The James Bay and Northern
Quebec Agreement, 1973)

The JBNQA spectrum of rights is described in three cadastre categories: (i) exclusive use lands; (ii)
land with exclusive rights to hunt, fish, and trap; and (iii) provincial lands with reserved specific hunting
rights. These categories are drawn in Figure 2.5 for the area around communities of Chisasibi and
Radisson, Quebec.
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Figure 2.5: James Bay and Northern Quebec Agreement Chisasibi Category Map (Government of
Quebec, 2016)
2.5.4.3

Category I lands

Category I lands are community lands that originally made up an area of approximately 14,000
square kilometers or 1.3% of the JBNQA lands. This land was transferred from Quebec to the Canadian
government for management, administration, and control. It is divided into three sub-categories: (i) IA;
(ii) IB; and (iii) Special Category IB. Category IA lands are for the exclusive use and benefit of the Cree.
Category IB lands are for the exclusive use of the Inuit of Fort George. Special Category IB lands are the
same as Category IB, except that they have a special provision for use by Quebec for public servitudes
such as roadways, utilities, or pipelines. Any expropriation of Category I land needs to meet strict
economic, social benefit, and environmental criteria and the Aboriginal community must be compensated
with either land or money.
2.5.4.4

Category II lands

Category II lands are for use by Quebec, but reserve exclusive hunting, fishing and trapping rights
to Aboriginal People without any special right of occupancy. These rights extend over approximately
151,000 square kilometers of JBNQA lands. Similar rules exist around Category I lands. However, only
when future development or tourism may, “interfere unreasonably with hunting, fishing and trapping
activities” will compensation be given to the Aboriginal community. These lands are jointly administrated
by the Aboriginal communities and the Government of Quebec.
36

2.5.4.5

Category III lands

Category III lands are subject to Quebec provincial land management enactments. Aboriginal
communities are granted specific hunting, fishing, and harvesting rights. There are also Category III lands
within Category I that were previously ceded to the Canadian government. These qualify as Category III
lands because they were previously ceded, but are considered special Category III lands subject to Cree
bylaws and local authority. These special Category III lands revert to Category I should the underlying
public servitude cease (JBNQA, 1998).
2.5.5

Summary and Analysis

In summary, this section shows that both JBNQA and UNCLOS are helpful as practical examples
for how a spectrum of diminishing sovereign rights and powers can be defined as a function of distance
from an absolute boundary. These are used to provide useful analogues for defining a spectrum of
diminishing Aboriginal rights extending beyond the border of Aboriginal title lands such as those found
in Tsilhqot’in SCC.
Category I lands are analogous to freehold title lands as they confer exclusive use to the First
Nation. They fall short of being title as the Aboriginal Peoples not have control over alienation because
title vests with the Crown in right of Quebec. Viewed together, Category II and III establish a spectrum of
diminishing rights that extend beyond Category I boundaries.
The Royal Commission on Aboriginal Peoples (RCAP) also identified a model land regime that
recognized three categories of land paralleling those under JBNQA: (i) Aboriginal land; (ii) shared land;
and (iii) Crown land. It proposes that the rights of Aboriginal People and other Canadians be, “clearly
identified and balanced” (Royal Commission on Aboriginal Peoples, 1996, p. 422). Aboriginal land is
analogous to fee title or treaty reserves. Shared land is a form of traditional lands. Crown lands include
some Aboriginal traditional rights such as hunting or fishing specific species. The close resonance
between the land rights categories in the JBNQA and those described by the RCAP provides a model
framework. Both setup an innovative Canadian cadastre that includes a similar spectrum of rights. Both
are consistent with the 2014 court’s decision in Tsilhqot’in SCC because they share a common definition
of Aboriginal land title.
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2.6

Canada’s legal perspective post-Tsilhqot’in SCC
2.6.1

Introduction

This section reviews the contrasting perspectives between the Canadian government and Aboriginal
view of boundaries and land title and how they have been partially resolved by supporting geographical
evidence for Aboriginal title in Tsilhqot’in SCC.
2.6.2

Contrasting Perspectives

Tension between man-man and man-thing land relationships is at the core of the differences
between Aboriginal and Canadian government perspectives. The latter has previously been discussed in
section 2.4, but here it can be emphasized that the government man-thing perspective means that land is
seen as a commodity exchangeable for economic and political considerations. In this context,
jurisdictional boundaries must be mathematically and geometrically accurate to sufficiently define the
economic and political extent of land ownership and rights. This perspective is consistent with the
settlement of overlapping political frontiers in Europe with the application of mathematically and
geometrically accurate maps after Cartographia. Cartographia was developed by Ptolomy to accurately
describe territory in a two-dimensional map using different geodetic projections. It was said to be
rediscovered during the Renaissance and lead to the definition of current borders in Europe (Branch,
2014).
In contrast, most landlocked First Nations, and some non-treaty Aboriginal People, use Bohannan’s
(1964) man-man perspective which supports Ballantyne (2014) inference that it is less important to define
boundaries in mathematically and geometrically accurate terms because the boundaries shift with seasonal
community movement from place to place.
2.6.3

Aboriginal Boundary Systems

Less value on boundary delineation and demarcation does not suggest that Aboriginal Peoples were
unaware of boundaries. Ballantyne (2014) describes the eastern Canadian Montagnais blazing trees with
crests to demarcate hunting parcels and the Iroquois of Southern Ontario organizing into bounded villages
around longhouses. Brody (1988) described a different boundary awareness by the Athapaskan
Aboriginal People of northeastern British Columbia who are aware of their territory and its extents and
the territory of other families and groups.
In support of this proposition, Brody (1988) provides the example of a visit to a reserve where an
Elder was acutely aware of his family territory and described it allegorically through stories. When
presented with a map, the Elder drew the edge of the family’s territory, different hunting grounds, and
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areas that his First Nation had not visited since he was a child. Brody (1988) reports that the Elder felt a
permanent connection to the land saying, “here they camped with as much sense of permanence… [they]
were at the edge of their family’s old hunting territory… but what was for them a periphery was for
other… families the centre” (Brody, 1988, p. 8). This sense of permanence was also reported in the 2007
Tsilhqot’in BCSC at [369] where the court relied on the evidence of Elders to determine boundaries
(Brealey, 2017). This supports mapping of traditional use areas and the man-man nature of the
relationship between Aboriginal Peoples and land. This informs mapping subsequent boundaries for
Aboriginal title and provides traditional oral evidence for rights extending beyond title borders.
The perception that Aboriginal People neglected boundary delimitation and demarcation in the
European way has tended to be a barrier to the granting of Aboriginal title. The Canadian government
maintains the European concept that title requires well defined boundaries. This view was reflected in the
Supreme Court of Canada decisions in R v Marshall; R v Bernard 2005 SCC 43 (Marshall) where the
court found that exclusive occupation of certain territory by the Mi’kmaq was insufficient and that title
was limited to small village sites, known as site-specific claims, and not a First Nation’s whole territorial
claim. Canadian courts subsequently upheld this requirement for evidence of direct Aboriginal occupation
to grant title until there was a paradigm shift with the Tsilhqot’in SCC case in 2014. This decision
revealed a new evidentiary and interpretative process about boundaries recognizing that Aboriginal title
can be granted on oral history evidence of exclusive occupation. Evidence of direct Aboriginal occupation
is no longer necessary.
2.6.4

Supporting Geographical Evidence for Aboriginal Title

At trial, in Tsilhqot’in BCSC the court invested 339 days examining the evidence in three distinct
phases: (i) Elder testimony; (ii) written historical; and (iii) oral historical (Brealey, 2015). As the Supreme
Court of Canada adopted this process in Tsilhqot’in SCC, this process became established as the
precedent for First Nations boundary determination. Deconstructing these phases informs the evidentiary
requirements and boundary determination process that an ABDR mechanism needs to use.
In each phase, the Tsilhqot’in First Nation had to prove intensity and continuity of occupation.
Intensity meant that polygons representing Tsilhqot’in occupation had to be corroborated by multiple
witnesses (Brealey, 2017). These witnesses often talked about hunting a specific species in an area and
polygons between witnesses needed to align. Continuity meant traditional oral evidence had to support
exclusive occupation back to pre-contract in 1846 (Brealey, 2017). Exclusive occupation in Tsilhqot’in
SCC required that Aboriginal People defend territory against trespassers, including sections of the
territory they may not frequently or directly occupy. For example, the Tsilhqot’in patrolled parts of their
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territory when they were not occupying it, but this was not direct control. Trespassers could wander onto
Tsilhqot’in territory for a short time and the Tsilhqot’in would forcefully remove them only if the
trespassers were discovered.
In the first phase of evidence Justice Vickers spent five months at the Nemaiah Valley School
listening to evidence presented by 25 Elders, Chiefs, trappers, and guides (Brealey, 2015). Many of these
expert witnesses were not familiar with a traditional two-dimensional map. About a third of them could
identify sites and map polygons of their territory (Brealey, 2015). During this evidentiary phase, the
Elders drew their territory and mapped boundaries on the 2-dimensional maps from their personal life
experience (Brealey, 2017). Hearsay about what the Elders may have heard from ancestors was not
accepted.
The second phase was sourced from documents that included: (i) written histories; (ii) early contact
literature; (iii) Simon Fraser’s diaries and letters; (iv) letters and notes of reserve commissioners; (v)
letters and notes of railroad surveyors; (vi) anthropologies; and (vii) archaeology (Brealey, 2015). Over
five hundred place names were also accepted as written evidence (Brealey, 2015). These place names
were mapped and included ditches, cliffs, ponds, and streams.
The third phase focused on oral history evidence. In Delgamuukw this was given weight equal to
that of written evidence as Lamer C.J. writing for the majority at [87] said:
Notwithstanding the challenges created by the use of oral histories as proof
of historical facts, the laws of evidence must be adapted in order that this type of
evidence can be accommodated and placed on an equal footing with the types of
historical evidence that courts are familiar with, which largely consists of
historical documents. This is a long-standing practice in the interpretation of
treaties between the government and aboriginal peoples: Sioui, supra, at p.
1068; R. v. Taylor (1981), 1981 CanLII 1657 (ON CA), 62 C.C.C. (2d) 227 (Ont.
C.A.), at p. 232. To quote Dickson C.J., given that most aboriginal societies “did
not keep written records”, the failure to do so would “impose an impossible
burden of proof” on aboriginal peoples, and “render nugatory” any rights that
they have (Simon v. The Queen, 1985 CanLII 11 (SCC), [1985] 2 S.C.R. 387, at p.
408). This process must be undertaken on a case-by-case basis. I will take this
approach in my analysis of the trial judge’s findings of fact.
This oral evidence could be stories from aunts and uncles, and included evidence from the twothirds of Elders that were unable to draw polygons on maps to identify the territory (Brealey, 2017). In
this phase Elders provided narratives that were transcribed as affidavits and presented in evidence. These
narratives concerned hunting, trapping, fishing, gathering and grazing territories, burial grounds,
important cultural locations, pit houses, cabins, camps, houses, and lodges (Brealey, 2017).
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The territories described by these third phase narratives were mapped out as polygons on the 2D
maps (Brealey, 2015). The size of the polygons relied on a “best interpretation” by Brealey (2015) that
used the “balance of probability” to reconcile the narrative evidence with the 2D map features focusing on
alpha-numeric and flow line thematic mapping while trying to be as realistic as possible (Brealey, 2017).
For example, the narrative may have described the use of land as a function of a hunter’s travel on horse
or on foot and what they were hunting. The interpretation would then estimate distances on the 2D map.
Hunting big game would result in a larger polygon than one for trapping smaller game. Seasonality was
also part of the translation process because winter travel is more difficult. The polygon for winter hunting
would be smaller than the territory for summer hunting. Similarly, rougher terrain leads to a smaller
polygon than valleys and plateaus.
In addition to this best interpretation, Brealey (2015) found that he needed to be as conservative as
possible because he knew that Justice Vickers would expect justification of polygon locations. Brealey
(2015) said that he was cautious not to make assumptions or guess when interpreting the narratives, but to
rely on the balance of probabilities to present the most legally justifiable results possible.
The court relied on this geographic, archeologic, anthropologic, and oral evidence to define the title
boundaries (Brealey, 2017). Justice Vickers granted a major portion of the described polygons as title in
Tsilhqot’in BCSC. However, he found that in some of the claimed territory the intensity of use was
insufficient for the declaration of title (Tsilhqot’in BCSC). The decision of Justice Vickers was
substantially reversed at the British Columbia Court of Appeal in William v. British Columbia, 2012,
BCCA 285 (Tsilhqot’in BCCA) which applied Marshall to limit title to village sites. The British
Columbia Court of Appeal (BCCA) did find that Tsilhqot’in territory beyond title boundaries fell into an
area of traditional use where the Tsilhqot’in maintained some claim to partial interests (Tsilhqot’in
BCCA). Tension between the broad and inclusive title grant of Justice Vickers and the narrower grant by
the BCCA, influenced the SCC to hear the case (Tsilhqot’in SCC). The next section reviews the SCC
decision.
2.6.5

Aboriginal Title Grant in Tsilhqot’in SCC

The SCC limited its own decision in Marshall and reversed the BCCA decision to support Justice
Vickers’ trial court decision. The court used Tsilhqot’in SCC as an opportunity to describe Aboriginal
title as conferring similar ownership rights as fee simple including: (i) the right to decide how the land
will be used; (ii) the right of enjoyment and occupancy of the land; (iii) the right to possess the land; (iv)
the right to the economic benefits of the land; and (v) the right to proactively use and manage the land.
Where there is Aboriginal title, the government must obtain consent of the Aboriginal title holders. The
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court also used Tsilhqot’in SCC to expand Delgamuukw and establish that Aboriginal title is not the same
as fee simple title because it lacks the right of unrestricted alienation. In Tsilhqot’in SCC, McLachlin C.J.,
writing for the majority, said at [74] that due to the collective nature of Aboriginal title, it is, “held not
only for the present generation but for all succeeding generations” (Tsilhqot’in SCC) and cannot be sold
in the open market. It can only be surrendered to the government (Tsilhqot’in SCC).
The earlier Tsilhqot’in BCCA decision found that Tsilhqot’in land claims beyond Aboriginal title
borders were still subject to Aboriginal rights to hunt, trap, and harvest (Tsilhqot’in BCCA, para 8). It
found that the government is under a duty to consult before encroaching on this territory. In Haida Nation
v. British Columbia (2004) 3 S.C.R. 511 (Haida) the SCC described this duty as a spectrum based on the
levels of infringement ranging from a “mere duty to notify” to a “requirement of Aboriginal consent”
(Haida, para. 30). The area just outside the Aboriginal title boundaries are traditional use areas where the
government use of the land only needs consent from the neighbouring Aboriginal title holder if the
government’s use will impact that traditional use. If the government’s use does not impact the traditional
use then it only needs to consult, and where appropriate, accommodate the community. A duty to consult
is a greater obligation than a duty to notify and carries with it a duty to accommodate, but less than a duty
to obtain consent.

Figure 2.6: Spectrum of Duty to Consult from Haida
2.6.6

Summary and Analysis

In summary, this section shows that the court decision in Tsilhqot’in SCC is a Canadian legal
milestone because it is the first grant of Aboriginal title. However, it is incomplete because it does not
resolve the territorial extent of Aboriginal rights to hunt, trap, and harvest in the traditional use area that
extends beyond the boundary of Tsilhqot’in title land. The BCCA’s obiter reference to a spectrum of
rights may provide an opportunity to consider solutions that inform a novel innovation in the Canadian
land cadastral system.
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2.7

Proposed Spectrum of Aboriginal Rights
2.7.1

Introduction

In synthesis of the above, this section proposes a spectrum of Aboriginal rights set out in a
framework of bands that extend from the baseline provided by the boundary of Aboriginal title lands, or
bulls-eye. It relies on the work of Bohannan and existing models provided by UNCLOS and JBNQA.
Limits of these models will be discussed to inform a design hypothesis to guide fieldwork.
2.7.2

Framework

The courts provide limited insight into what is meant by a “spectrum” of rights except that they are
based on levels of infringement (Haida, paras. 43-45). The court did not specify whether the spectrum is
defined in spatial terms. Future negotiated agreements between government and First Nations, ADR, and
litigation may define this spectrum in more detail and this research proposes a model that may inform that
development.
2.7.2.1

Link to Bohannan’s Perspective

A spectrum of rights is consistent with Bohannan’s man-man perspectives. Aboriginal title reflects
the man-man perspective where tenure rights are held collectively and form part of the Aboriginal
community’s identity. The spectrum of rights extending beyond the boundary of Aboriginal title lands, or
bulls-eye, responds to the man-man perspectives concerning cultural, social, environmental, and political
needs that are not limited by borders (Bohannan, 1964). It reflects traditional use even though there is
insufficient occupation for title.
2.7.2.2

Bands of Spectrum

It may be reasonable to propose that UNCLOS and JBNQA are helpful analogues that provide an
established legal framework for a spectrum of land rights as shown at Figure 2.7. These suggest one way
that Tsilhqot’in BCSC could be extended in a structured fashion.

43

Figure 2.7: Cadastre Spectrum of Aboriginal Rights

2.7.2.3

Aboriginal Title

Consistent with the earlier SCC decision in Marshall, Aboriginal occupation may be described as a
bulls-eye that is analogous to UNCLOS internal waters where Aboriginal People directly and exclusively
use and occupy lands.
The territorial defense against trespassers required for Aboriginal title in Tsilhqot’in BCSC is
analogous to control of UNCLOS territorial seas against maritime intrusion where authority is exerted by
patrolling.
JBNQA Category I lands are like this band of rights. However, it excludes mineral rights and the
court did not speak to mineral rights in Tsilhqot’in SCC. Therefore, it is unclear if Aboriginal title
includes mineral rights. This issue is outside the scope of this research.
2.7.2.4

Consent

UNCLOS internal waters and territorial seas are consistent with the concept of sovereignty
recognized by the United Nations as the authority, rights, and powers by which a state governs its
territory (United Nations, 1996). It is also consistent with many of the rights granted by Aboriginal title,
including exclusive possession, the right to patrol the land and exclude trespassers, and to manage land
(Tsilhqot’in SCC, para. 74).
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Reference in Tsilhqot’in SCC to Aboriginal hunting, trapping, and harvesting rights and the
government’s duty to consult in the traditional use area has not been settled by Canadian courts. They can
be informed by JBNQA Category II lands where there is a right to exclusive harvest. In support, the SCC
has said that there exists a duty on the government to consult, but this remains imprecise as Haida
describes at [30] the duty to consult as ranging from a “mere duty to notify” to a “requirement of
Aboriginal consent.” It sets out a spectrum that, at its maximum, is the duty to consent that is analogous
to authority in the UNCLOS contiguous zone where the state has exclusionary control to prevent
infringement of customs, sanitary laws, and regulations (United Nations, 1998). It is reasonable to suggest
that the greatest rights are associated with traditional use areas where consent is designed to prevent
infringement of traditional uses such as harvesting.
2.7.2.5

Ecozone

Beyond the traditional use area, or bulls-eye, the cadastre spectrum concerns a set of rights that
include consultation and accommodation. This is consistent with First Nation concern that impacts in this
zone having a, “potentially adverse effect” (Haida, para 39), on hunting and trapping, but as a mere
potentiality it may not require direct Aboriginal management of the sustainable hunting ecosystem. In this
ecozone, the set of rights provide influence over resource management analogous to those of the EEZ
under UNCLOS. It includes the opportunity to influence conservation practices and resource
management. This zone is informed by the JBNQA Category III where lands are public and available to
all Canadians with reservation of specific hunting, fishing, and harvesting rights to the First Nation.
2.7.2.6

Regional Zone

The continental shelf is the last UNCLOS zone. It lies beyond the EEZ and grants the lowest level
of sovereignty based on the topography of the sea bed. It is beyond the scope of this thesis to define the
complex cultural, geographical, and environmental parameters that may apply to this territory. This point
is the cadastre spectrum’s limit for Aboriginal rights, although it may concern a large territory within
which Aboriginal title lands are located. By analogy to UNCLOS, this zone is the territory where holders
of Aboriginal title may get the lowest level of consultation; mere notification.
2.7.3

Lands Outside the Spectrum

Beyond the regional zone are lands that are too remote for there to be any reasonable expectation of
a negative impact on people living on Aboriginal title lands. The government does not have a duty to
consult in this territory. It is analogous to the UNCLOS high seas where all states share equal freedom. A
coastal state may be affected by high seas events such as oil spills, but UNCLOS defines the area as being
too remote for any state to have authority or rights over the high seas. Similarly, people on Aboriginal
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title lands may be affected by events far beyond the title boundary that are too remote for any direct claim
of social, political, or economic damage. Consequently, consultation is not required.
2.7.4

Summary and Analysis

This section shows that the UNCLOS analogy is incomplete. UNCLOS manages an ocean
environment with characteristic uniformity where measurement of surface distances, bathymetrics, and
underwater features define sovereign boundaries. It supports the proposition that sovereign rights extend
beyond a set of baselines in a spectrum of banded rights that may be limited by topography and traditional
use. The magnitude of the set of rights diminishes as bands are located further away from baselines. Land
presents a more complex topography where boundaries are influenced by both distances and terrain.
The delimitation of banded land rights is analogous to the UNCLOS delimitation of the continental
shelf. Land still adds a layer of complexity because its analysis must reflect traditional use. Territorial sea,
contiguous zone, and EEZ are present under UNCLOS unless they meet opposite or adjacent claims. It is
also possible that land topography and traditional use may not support all banded rights within the
spectrum. For example, a mountain range may reduce distance from a center point because it is difficult
to traverse. Aboriginal title lands that abut a mountain range that its people never traversed may have no
rights over the mountains even though the distances are small. In contrast, a river may extend influence
over a greater distance because it provides a method of travel. For example, in Tsilhqot’in BCSC there is a
linear parcel along the Chilko River that was affirmed as title, but only included the banks.
2.8

Summary and Conclusion
This chapter responds to the first research question by describing the differences in the boundary

perspectives of the Canadian government and First Nations. It shows that the transition of European
traditional use frontiers to defined boundaries between nation states informs existing Canadian cadastres
that are dependent on defined boundaries. It also extends the interpretation of Bohannan (1964)
concerning human relationships to land and their impact on frontiers and boundaries to show how First
Nations and Europeans developed fundamentally different relationships to land. The Canadian
government’s perspective emerges from the European man-thing relationship as it relies on what Branch
(2014) refers to as an antecedent boundary interpretation. In contrast, First Nations maintain a relationship
to land that Bohannan (1964) refers to as a man-man relationship based on a social and cultural
framework that is not dependent on defined boundaries between nation states.
The Tsilhqot’in section also shows that the Bohannan (1964) model may be consistent with the
court’s 2014 decision in Tsilhqot’in SCC. This suggests that Canada’s legal framework may be moving
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toward reconciliation of the Canadian government’s man-thing perspective with the Aboriginal man-man
perspective on land boundaries and rights. Tsilhqot’in SCC appears to recognize a fuzzy boundary where
land rights exist beyond title lands to the extent of traditional use lands. Tsilhqot’in SCC does not describe
these rights. Therefore, this chapter sets out a rights framework.
The rights framework extends JBNQA and UNCLOS principles to develop a hypothesis for a
spectrum of graduated, diminishing rights. This is a framework of bands that extend from the baseline at
the boundary of Aboriginal title lands. The hypothesis can be applied to the management of Aboriginal
rights outside Aboriginal title lands and completes this chapter’s response to the first research question.
The next chapter reviews the literature for existing ADR models. It then presents information from
an interview with a lawyer involved with the land claim dispute between the Kalahari San and the
Government of Botswana to show some of the implications of ADR breakdown. It also presents
information from an interview with an academic in the area, Dr. Michael Barry, about the two Nigerian
Tiv villages of Mbaisase and Ugambe to show an example of a successful field court. These reviews
develop some of the background to inform interview questions and themes in the descriptive narrative
method used for the research question. These explore which existing alternative dispute resolution models
could inform different strategic options for an alternative boundary dispute resolution mechanism. The
chapter then hypothesizes strategic options for First Nations negotiating Aboriginal title boundary
settlement with the Canadian federal government.
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Chapter Three: Alternative Boundary Dispute Resolution
3.1

Introduction
This chapter reviews the literature, interviews, and report data to look at existing alternative dispute

resolution (ADR) models. It addresses the research question that asks what existing alternative dispute
resolution models could be used to inform different strategic options for a Canadian alternative boundary
dispute resolution (ABDR) mechanism. It hypothesizes two strategic options for First Nations negotiating
Aboriginal title boundary settlement with the Canadian federal government: (i) one that is independent of
government; and (ii) a quasi-judicial one that is embedded within it.
To provide a framework for a discussion about ADR, the chapter begins by presenting the domestic
ADR framework used by the ADR Institute of Canada (ADRIC) that defines six stages: prevention,
facilitation, negotiation, mediation, arbitration, and litigation. This ADRIC ADR continuum, shown in
Figure 3.1, is used as a definitional framework because it is currently in general use throughout Canada.
Following the discussion of the framework, the chapter considers how the ADRIC ADR model
must (i) be culturally sensitive to the values and beliefs of Aboriginal Peoples (LeBaron, 2004), (ii) reflect
Aboriginally developed ADR models such as those used in creating the Northern Land Claims
agreements, and (iii) target Aboriginal issues (Eyford, 2015).
To situate Aboriginal ADR in an international context, the chapter examines two cases of
Indigenous ADR in New Zealand concerning the Māori: (i) The Māori Land Court (MLC); and (ii) the
Waitangi Tribunal. The chapter contrasts these cases with The Kalahari San case in Botswana. The
Kalahari San case demonstrates what may occur when Indigenous cultural issues are ignored and the
ADR mechanism is not granted sufficient authority to accomplish its mission.
The chapter then focuses on two Canadian Aboriginal ADR examples: (i) the Métis Settlement
Appeal Tribunal (MSAT); and (ii) the Specific Claims Tribunal (SCT).
Following this, the chapter shows that field courts may inform the research question and inform
boundary dispute models. A field court is a practice where a court officer walks the boundary to collect
the evidence sufficient evidence to define and demarcate the boundaries. The officer delineates the
boundaries after the definition and demarcation. It looks at three field court analogues that reflect a crosssection of current practices in boundary dispute resolution: (i) a land surveyor’s field court in South
Africa; (ii) Quebec bornage; and (iii) application of Ontario Boundary Act, RSO 1990, c B.10. Field
courts are supported by an observation of Dr. Michael Barry (2009, 2016) that a dispute resolution
process between two Tiv customary units, Mbaisase and Ugambe, in Benue State, Nigeria, shows how a
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successful field court can resolve even a violent boundary dispute. Field courts have been an effective
boundary conflict resolution mechanism between non-Indigenous populations dating back to the conflict
between Umma and Lagash approximately four millennia ago (Diener, 2012). These courts provide a
modern application of the medieval custom of the beating of the bounds.
Beating of the bounds was an eighth century process where Anglo-Saxon elders walked parish
boundaries with local children to impress on them the location of boundary monuments (Cleaver & Park,
n.d.).
The chapter concludes by hypothesizing two strategic options for ABDR mechanisms: (i) an
independent framework; and (ii) a quasi-judicial framework. These terms refer to an independent
framework for ABDR using existing mechanisms such as the Waitangi Tribunal as models for a new
ABDR process. The quasi-judicial framework for an ABDR mechanism refers to a novel approach that
selectively blends successful practices from existing ADR and field court examples.
The following section discusses the elements of the ADR continuum recognized by ADRIC (ADR
Institute of Canada, Inc., n.d.). It provides a definitional framework for ADR that supports the two
hypothesized ABDR mechanisms.
3.2

Alternative Dispute Resolution Continuum
The ADRIC continuum at Figure 3.1 shows how ADR models begin with agreements that prevent

dispute as the most collaborative form of ADR. There are several different forms of the continuum
(American Arbitration Association, 2016; Fiadjoe, 2004). They all share the general trend where the
mechanisms become increasingly adversarial as parties move from negotiation toward litigation; the most
adversarial form of dispute resolution.
Intuition may suggest for many readers that litigation lies outside the ADR continuum as the point
of ADR is to avoid litigation. The literature and ADR practitioners indicate that litigation is a component
of the ADR continuum as it is one of the alternatives within the full scope of dispute resolution
mechanisms (ADR Institute of Canada, Inc., n.d.; American Arbitration Association, 2016; Fiadjoe, 2004;
McEwen, 1999; Moffitt & Bordone, 2005). This is illustrated by the ADRIC ADR continuum at Figure
3.1.
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Figure 3.1: ADRIC ADR Continuum (ADR Institute of Canada, Inc., n.d.)
This thesis proposes an adaptation of the ADRIC ADR model at Figure 3.1 because it is generally
accepted as the mainstream ADR framework in Canada (ADR Institute of Canada, Inc., n.d.). This is
consistent with the research objective to identify strategic options for application of ADR. It adapts a
mainstream model to the context of Aboriginal boundary dispute resolution.
There are divergent views on the application of this continuum to ABDR in an Aboriginal context.
These remain based on Western paradigms for dispute resolution (Victor, 2007). An examination of the
six elements in the ADRIC continuum can inform how each one may be adapted for ABDR.
3.2.1

Prevention
Prevention is about negotiating a formal or informal agreement before there is tension or conflict.

The agreement is negotiated when all the parties havefriendly relations (Fiadjoe, 2004, p. 21). For
example, the Haldimand Treaty (1784) in Eastern Canada awarded land to the Six Nations for supporting
Britain in the American Revolutionary war. At that time, although some relation between the First
Nations in British Columbia and the Crown were amicable, the absence of the 18th century military
alliance diminished the trust between Aboriginal Peoples of BC and the Canadian federal government.
Surveying is an example of prevention. Defining or re-defining the location of a boundary by an
impartial professional skilled in boundary determination can prevent conflict between neighbours (Barry,
2016).
3.2.2

Negotiation
Negotiation comes from any form of communication between two or more parties without

involvement from a third-party facilitator (Fiadjoe, 2004, p. 22). For example, the Crown and First
Nations negotiated, among others, the Western Canadian numbered treaties, the Haldimand Treaty,
Robinson Treaties, and modern treaties such as the JBNQA.
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JBNQA involved the Government of Canada, three Crown corporations: (i) represented by HydroQuebec; (ii) the James Bay Development Corporation; and (iii) the James Bay Energy Corporation, the
Grand Council of the Crees, representing eight communities, and the Northern Quebec Inuit Association,
representing fourteen communities. The Government of Canada and its Crown corporations represented
the non-aboriginal peoples of Quebec. Its position was that Quebec, “needs use of the resources of its
territory… for the benefit of all its people” (The James Bay and Northern Quebec Agreement, 1973). The
position of the Cree and Inuit was to protect their culture. Both sides reached an agreement after two
years of negotiation (The James Bay and Northern Quebec Agreement, 1973). It is the foundation for
modern Canadian treaties (Royal Commission on Aboriginal Peoples, 1996). Negotiation has settled
many Aboriginal land claims in Canada and is the preferred solution of claims from R. v Sparrow 1
S.C.R. 1075 [1990] (Sparrow). Negotiation is out of the scope for this thesis as it is an established dispute
resolution mechanism that does not assist ABDR where negotiations have stalled and the parties have no
way forward. When negotiation is not a viable solution, facilitation may be considered.
3.2.3

Facilitation
Facilitation involves a third party that is limited to engaging the disputants in meaningful

discussions (McEwen, 1999). This can be as simple as providing a neutral space for the parties to
negotiate, or as complicated as sitting in and encouraging the discussion. The facilitator does not have any
authority to control the process, but helps the parties communicate effectively (Fiadjoe, 2004).
For example, the provincial Surveyor General’s office in British Columbia does not have any
authority to compel parties to settle a boundary dispute or to tell them where to draw a boundary.
However, it can advise parties on what makes a surveyable boundary (Sullivan, 2016). Facilitation may
be able to reinvigorate stalled negotiations between First Nations and government and help the parties
reach settlement. This possibility adds value to the ABDR process. When facilitation is not a viable
solution, mediation may be considered.
3.2.4

Mediation
Fiadjoe (2004) suggests that, “mediation is a non-binding process in which an impartial third party,

facilitates the negotiation process between the disputants” (Fiadjoe, 2004, p. 22). Davis and Salem (1984)
add that mediation is an empowering process designed to address power imbalances. Its goal is to
facilitate information exchange, promote understanding among parties, and encourage the parties to
explore solutions (Moffitt & Bordone, 2005, p. 304). The mediator’s role is that of guide through the
pitfalls of poor communication and negotiation. Mediators do not bind the parties to a solution, but they
encourage them to reach their own solution through neutrality, confidentiality, process, and guidance
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(Moffitt & Bordone, 2005, p. 305). The mediator adopts different roles throughout the process including
the organization of parties and information, sharing assets to negotiation strategies, interpreting or
translating information, assisting parties to understand one another, and serving as referees, teachers,
coaches, coordinators, and conductors (Moffitt & Bordone, 2005, p. 308).
Mediation is one of the oldest and most popular forms of ADR and is successful between 80 and 85
percent of the time (Goss, 1995). It is dependent on the parties being open to settlement and having
relatively balanced power (Goss, 1995).
In 2008, anticipating a power imbalance with government, First Nations asked for a “neutral,
independent mediation body” (Assembly of First Nations, 2015). However, the government established
mediation services within INAC (Indigenous and Northern Affairs Canada, 2011). This was rejected in
2010 by the Assembly of First Nations saying,
The impartial nature of the services needed by the parties - require these
services to be administered and provided by a neutral party that is not in any way
otherwise involved in the issue(s). The Department's option eliminates impartiality.
This option has the appearance of bias since the Department would be in the
position of convening the alternative dispute resolution process and participate as
a party. … the key elements of independence and neutrality that are the
cornerstone to facilitation in mediation services are severely compromised by this
(Assembly of First Nations, 2015).
Despite this protest, mediation services have been available within INAC for comprehensive claims
on a “case-by-case basis” with “a joint decision by the parties involved in the negotiation” (Indigenous
and Northern Affairs Canada, 2011). The research found no evidence that INAC’s mediation service has
been used. Lack of use may be appropriate. Goss (1995) cautions that when mediation is unsuccessful it
causes delay and its outcome may not adequately protect the rights of all participants (Goss, 1995).
This shows that mediation has potential to facilitate settlement within an ABDR mechanism if the
parties believe the mediator is neutral and independent. When mediation is not a viable solution,
arbitration may be a viable option.
3.2.5

Arbitration
Fiadjoe (2004) suggests that, “arbitration is a process in which a neutral third party, or an odd-

numbered panel of neutral parties, renders a decision based on the merits of the case” (Fiadjoe, 2004, p.
27). It is like litigation as both use adversarial adjudication to resolve disputes (Anon, 2017). However,
unlike litigation, the parties in arbitration choose the attributes of the hearing forum and processes. This
customization includes: (i) the number and identity of the arbitrator(s); (ii) hearing location; (iii)
application of law; (iv) timetable; and (v) evidentiary standards (Cole & Blankley, 2005). These are
52

important attributes for ABDR because parties can accept traditional oral evidence such as stories passed
down from extended family. It also allows the parties to select arbitrators that both sides recognize as
impartial and expert in First Nation boundary definition. The choice of location allows the parties to pick
an optimal forum. For example, if the parties were trying to describe a boundary in a location without
natural features they could choose to hold a field court at the location (Barry, 2016).
Although the arbitration process is flexible, it still relies on an adversarial process (Cole &
Blankley, 2005). The parties make opening statements and present witnesses and evidence. The arbitrator
then issues a written decision with reasons (Moffitt & Bordone, 2005).
An adversarial process may not be culturally sensitive to all Aboriginal Peoples (Victor, 2007). For
example, an adversarial process is inconsistent with the “healing circle” paradigms that are preferred by
some Aboriginal Peoples (Victor, 2007). Healing circles take a variety of forms, but all follow the same
basic principles where “members sit in a circle [to] consider a problem or a question” (Mehl-Madrona &
Mainguy, 2014). It may be possible to incorporate healing circle concepts into arbitration processes.
When appropriate, blending healing circles into an arbitration process may enhance the benefits of
arbitration. For example, the parties may agree to performing a healing circle before hearing of the facts
in the case may begin the healing process and lead to a blended culturally sensitive process.
The potential to adapt arbitration with healing circles or field courts are only some of its benefits.
Goss (1995) suggests that the benefits of arbitration also includes (i) choice of expert arbitrator,(ii)
privacy that keeps the dispute and its resolution confidential, (iii) low cost, (iv) quick, (v) adaptable, (vi)
convenient, (vii) access to participants who are knowledgeable about boundary disputes but are not
necessarily lawyers, and (viii) the opportunity to find creative dispute solutions because it is not bound by
legal precedent. By agreement, arbitration cannot be appealed except on a question of law (Goss, 1995).
This has left many parties who have access to arbitration to prefer the courts (Bankes, 2004). In contrast,
South African parties are compelled to use arbitration as the first course of action when one of the parties
is the state. If a party is dissatisfied with the outcome they can proceed to court.Most arbitration
drawbacks can be mitigated by agreement that sets out ground rules between the parties before the
arbitration begins. For example, ground rules can focus arbitration on boundary issues and agree to follow
the precedent set in the seminal Tsilhqot’in SCC case. The ground rules can also agree not to arbitrate all
boundary locations, but only hear argument on boundary locations that could not be mediated or
negotiated (Barry, 2016). This can ameliorate some tension caused by the adversarial nature of the
process and its confrontational setting.
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3.2.6

Litigation
Litigation is the most adversarial, expensive, and complex form of dispute resolution. For example,

Tsilhqot’in SCC used litigation and required 25 years from preliminary motions to resolution and is
estimated to have cost 27 million Canadian dollars (Swain & Baillie, 2015; Ballantyne, 2016).
Nevertheless, Fiadjoe suggests that it is the method that all alternative forms are measured against
(Fiadjoe, 2004, p. 31). In part, this may be because litigation settles the dispute when a decision is made
by the final appeal court. It is currently the dominant forum in disputes between the Canadian federal
government and First Nations (Eyford, 2015). This is possibly because other forms of dispute resolution
are vulnerable to the government’s constitutional authority to legislate and change the legal framework
for any other form of ADR.
Another contributing factor favouring litigation may be that Canadian courts appear to be willing to
make new Aboriginal law concerning the sui generis nature of Aboriginal land claims, as the Supreme
Court of Canada did in Calder, Delgamuukw, and Tsilhqot’in SCC. In contrast, the federal government
appears to be politically reluctant to use its constitutional authority to legislate.
3.2.7

Summary and Analysis
In summary, the six elements of ADR are prevention, negotiation, facilitation, mediation,

arbitration, and litigation. It may be intuitively attractive to apply them directly to ABDR as the boundary
focus of ABDR does not disrupt the ADR continuum. Boundary monuments are intended to prevent
boundary disputes. Negotiation, facilitation, mediation, and arbitration are designed to resolve disputes.
Litigation is the final recourse for boundary disputes. ABDR in the Aboriginal context requires sensitivity
to the cultural differences between non-Aboriginal and Aboriginal values, customs, and beliefs.
The next section discusses the boundary dispute between the Gitxsan First Nation and the Province
of British Columbia in 1872 as an exemplar for how ADR can breakdown when culturally different
parties emerge with divergent interpretations about what was resolved and what the terms of resolution
mean. The section then discusses three theories that attempt to mitigate the risk of ADR breakdown based
on cultural differences by showing how ADR can be adapted for sensitivity to Aboriginal culture: (i) legal
contextualism; (ii) symmetrical reciprocity; and (iii) sharing horizons (Kahane, 2004; Oman, 2004).
3.3

Culturally Sensitive ADR Adaptation Theories
3.3.1

Introduction

This section discusses the boundary dispute between the Gitxsan First Nation and the Province of
British Columbia in 1872 as an exemplar for how ADR can breakdown when culturally different parties
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have divergent interpretations about what was resolved and what the terms of resolution mean. The
exemplar is deconstructed using three theories presented by Oman (2004) to show how culturally
sensitive ADR may have mitigated the breakdown.
The section introduces the three theories presented by Oman (2004) about how to build a panel for
an ADR mechanism that is culturally sensitive to Aboriginal Peoples (Kahane, 2004; Oman, 2004; Victor,
2007). The three theories can be summarized as: (i) legal contextualism; (ii) symmetrical reciprocity; and
(iii) sharing horizons (Oman, 2004). This theoretical framework approaches the problem by trying to view
ADR from different cultural lenses.
Legal contextualism views the negotiation process from the cultural lens of the other party’s legal
system and is discussed in more detail at section 3.3.3.1.
Symmetrical reciprocity goes deeper, asks for empathy with the world view of lens of the other
party, and is discussed in more detail at section 3.3.3.2.
Sharing horizons asks ADR panel members to participate directly in the culture of the other party
before initiating formal proceedings and is discussed in more detail at section 3.3.3.3.
Finally, the section discusses how the three theories of Oman (2004) are moderated by the five
attributes presented by Ballantyne (2016). These attributes concern the need for an ABDR mechanism to
be designed to mitigate the power imbalance between First Nations and government by constraining
government power with “Honour of the Crown” principles established in 1990 by the SCC in Sparrow.
Ballantyne (2016) describes five attributes that are discussed in more detail at section 3.3.4.
In summary, this section informs the first research question by showing some of the differences in
the perspectives of the Canadian government and First Nations and how they were managed in the past.
The section also informs the second research question about options for Aboriginal ABDR by describing
how an ADR mechanism concerning First Nations may be designed to (i) have attributes that are sensitive
to the cultural differences between non-Aboriginal people and First Nations and (ii) constrain government
power with “Honour of the Crown” principles (Kahane, 2004; Oman, 2004; Victor, 2007; Ballantyne,
2016).
3.3.2

Kitsegukla incident
Insight about how Oman’s (2004) three theories apply to ABDR is provided by the “Kitsegukla

incident” between the Gitxsan First Nation and the Province of British Columbia (Oman, 2004).
The incident occurred in 1872 when the Gitxsan village, Kitsegukla, was accidentally burnt by nonAboriginal miners. In response, the Gitxsan blockaded the Skeen River. The Lieutenant-Governor of
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British Columbia traveled to the region to personally meet with the Gitxsan to negotiate an end to the
blockade. The courts were not involved. Instead, the Lieutenant-Governor’s direct engagement was a
form of negotiated ADR that appeared successful when the parties took their leave of one another in 1872
(Oman, 2004). However, evidence presented later in Delgamuukw later showed that each side took away
divergent interpretations about what was resolved and what the negotiation meant (Oman, 2004).
Contemporary newspapers and journal accounts reported that the Lieutenant-Governor spent three
days in meetings with the Gitxsan hearing their grievances. He was reported to have “acquiesced” to
hearing the grievances of the Gitxsan and various songs and stories to “speed a resolution” (Oman, 2004).
The Lieutenant-Governor provided the payment of a token sum to permanently end the blockade and the
Gitxsan and the Lieutenant-Governor signed a statement confirming the, “amicable intentions of both
parties” (Oman, 2004). Finally, in a symbolic show of force, the Lieutenant-Governor ordered that a
gunboat’s cannon be fired to ensure future “quietude” of the Gitxsan (Oman, 2004).
Oral histories of the Gitxsan later showed that the Gitxsan viewed the meetings differently (Oman,
2004). To the Gitxsan the meeting with the Lieutenant-Governor was an opportunity to explain the
offences that led up to the blockade. They contextualized the explanation by telling stories, singing songs,
and sharing oral history (Oman, 2004). The Gitxsan accepted the gifts of money and goods as signifying
the Lieutenant-Governor’s acknowledgement of responsibility for wrongdoing and recognition of Gitxsan
sovereignty over the land. To the Gitxsan, the negotiation was concluded by signing a paper confirming
“both parties’ obligation to respect the authority of the other within their appropriate spheres” and as a
celebration marking the occasion of that agreement (Oman, 2004).
This background sets the context for the next section that deconstructs how Oman’s (2004) three
theories apply to ADR and informs the first research question by showing some of the differences in the
perspectives of the Canadian government and First Nations and how the differences were managed in the
past.
3.3.3

Attributes of a culturally sensitive ADR mechanism
The next three subsections present Oman’s (2004) three theories about how to build a panel for an

ADR mechanism that is culturally sensitive to Aboriginal Peoples (Oman, 2004). The three theories can
be summarized as: (i) legal contextualism; (ii) symmetrical reciprocity; and (iii) sharing horizons (Oman,
2004). Deconstruction of the “Kitsegukla incident” is used to show how these three theories may be
applied.
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3.3.3.1

Legal contextualism

Legal contextualism views the negotiation process from the cultural lens of the other party’s legal
system (Oman, 2004). The requirement for legal contextualism is that the parties have sufficient cultural
information about each other to empower them with meaningful insight about each other’s laws and how
those laws are applied (Oman, 2004).
The Kitsegukla incident occurred at a time when neither side was well informed about the laws of
the other (Oman, 2004). For example, if the Lieutenant-Governor had insight about Gitxsan law he may
have understood how the Gitxsan would interpret the payment of a token sum and the firing of a
gunboat’s cannon and may have chosen to do something more consistent with his intended message.
Similarly, if the Gitxsan had been able to gain insight about what the Lieutenant-Governor meant by the
payment of a token sum and firing of a gunboat’s cannon, they may have continued negotiating until they
achieved their goals.
The Lieutenant-Governor was not motivated to understand the Gitxsan legal context because there
was a power imbalance (Oman, 2004). The Lieutenant-Governor had almost all the power because he had
the authority, technology, and military capacity to enforce any decision he made (Oman, 2004). The
Gitxsan had almost no power because they had limited opportunity to gain insight about the LieutenantGovernor’s culture due to minimal contact with non-Aboriginal people and they faced a language barrier
(Oman, 2004). The blockade was their only power and it was a spent force that had already achieved all it
could in attracting the Lieutenant-Governor’s attention (Oman, 2004). Attributes of power imbalance
persist today. The government has constitutional and legislative authority to achieve its goals despite
protest by First Nations. However, government power is moderated by the support given to First Nations
in Canada by the Canadian courts.
In the absence of legal contextualism, both groups misinterpreted the other at Kitsegukla in 1872.
In 2017, this may no longer be true. Kahane (2004) suggests that today there is a reasonable expectation
that contemporary Aboriginal and non-Aboriginal parties may engage legal contextualism in ADR and be
informed about the laws of the other because the information is more accessible through publications,
lawyers, anthropologists, and other professionals.
Legal contextualism informs the second research question about design attributes of an ADR
mechanism concerning First Nations that are sensitive to the cultural differences between non-Aboriginal
people and First Nations. Legal contextualism alone is incomplete because it does not inform how to
interpret cultural information. This interpretive insight is informed by symmetrical reciprocity and is
discussed in the next section (Oman, 2004).
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3.3.3.2

Symmetrical reciprocity

Symmetrical reciprocity asks ADR parties to have empathy for the world view of the other parties.
The requirement for symmetrical reciprocity is that the parties have sufficient cultural information about
the others to empower them with meaningful insight about the other’s perceptions concerning philosophy,
spiritualism, values, and beliefs (Oman, 2004).
In the Kitsegukla incident, empathy for the other party’s world view may have informed the
Gitxsan that, in the Lieutenant-Governor’s world view, the token payment was expected to buy their
cooperation and that the cannon shot was a show of force. Similarly, it would have informed the
Lieutenant-Governor that the Gitxsan would interpret the token payment and firing the gunboat’s cannon
as acknowledgement of responsibility for wrongdoing and recognition of Gitxsan jurisdiction (Oman,
2004).
In the absence of symmetrical reciprocity, the Lieutenant-Governor and the Gitxsan misinterpreted
each other. In 1872 this was not unexpected because of the power imbalance between the parties
described earlier in section 3.3.3.1.
Kahane (2004) suggests that today there is a reasonable expectation that contemporary Aboriginal
and non-Aboriginal parties could achieve symmetrical reciprocity in ADR and be informed about the
world view of the other because information is more accessible and the parties are willing to share and
listen (Kahane, 2004; Oman, 2004).
Symmetrical reciprocity informs the second research question about design attributes of an ADR
mechanism concerning First Nations that are sensitive to the cultural differences between non-Aboriginal
people and First Nations. Symmetrical reciprocity remains incomplete as it does not provide a basis for
formulating a proposal that the other side may accept. This interpretive insight requires knowledge about
cultural values and beliefs that is provided by discussion of sharing horizons presented in the next section
(Oman, 2004).
3.3.3.3

Sharing horizons

Sharing horizons asks ADR parties to participate directly in the culture of the other parties before
initiating formal proceedings (Oman, 2004). Sharing horizons requires extended opportunities for
personal exchange and integration of peoples through shared experiences in the other’s community. This
is challenging to achieve because it requires personal investment of time in another cultural community
(Oman, 2004).
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Sharing horizons would have required that the Lieutenant-Governor, or his designate, and the
Gitxsan share cultural exchanges before attempting to negotiate settlement of the Kitsegukla incident.
Sharing horizons could have informed the Lieutenant-Governor about the value the Gitxsan First Nation
placed on sovereignty over their lands and how the Gitxsan First nation needed to be recognized and
respected as a people. It could have also informed the Gitxsan First Nation that the Lieutenant-Governor,
or government, valued Crown sovereignty and authority over the lands and required Gitxsan submission.
In the absence of shared horizons, the Lieutenant-Governor and the Gitxsan First Nation lacked
sufficient cultural insight to understand the meaning behind each other’s actions (Oman, 2004). Again,
this was not unexpected because of the power imbalance between the parties described earlier in section
3.3.3.1.
When the Kitsegukla incident occurred, neither side understood the need to share horizons or how
it could have informed the outcome of their negotiations. Kahane (2004) suggests that today there is a
reasonable expectation that contemporary Aboriginal and non-Aboriginal parties may employ shared
horizons in ABDR (Oman, 2004). For example, 125 years after the Kitsegukla incident, in the 1997 SCC
Delgamuukw decision, the Gitxsan First Nation showed willingness to share horizons by inviting the trial
court to participate in a feast where the Gitxsan shared stories and songs to provide the court with some
insight about Gitxsan culture (Oman, 2004).
There is risk in assuming sharing horizons is a settled issue if non-Aboriginal ADR parties believe
they have a general insight into Aboriginal values and beliefs (Oman, 2004).. Effective shared horizons
need non-Aboriginal ADR parties to invest sufficient time and resources to gain meaningful insights
about First Nations engaged in specific ADR cases (Oman, 2004). This requires direct participation in the
unique values and principles from the bornage and Ontario field court analogues and beliefs of the First
Nations (Oman, 2004).
The next section discusses how the three theories of Oman (2004) are moderated by five attributes
presented by Ballantyne (2016). These attributes concern the need for an ABDR mechanism to mitigate
the power imbalance between First Nations and government by constraining government power with
“Honour of the Crown” principles.
3.3.4
3.3.4.1

Mitigating the power imbalance

Introduction

The culturally sensitive ADR mechanism that Ballantyne (2016) proposes has five attributes. These
concern the need for an ABDR mechanism that mitigates the power imbalance between First Nations and
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government by constraining government power with the principles of “Honour of the Crown” established
as part of Canadian law in 1990 by the SCC in Sparrow.
Sparrow concerned Aboriginal rights under section 35 of the Canadian Constitution Act, 1982. In
Sparrow, the SCC established that “Honour of the Crown” is a “general guiding principle” between
Aboriginal Peoples and the Crown. At page 35 of the decision the SCC said,
The sui generis nature of Indian title, and the historic powers and
responsibility assumed by the Crown… ground a general guiding principle…
[that]… the Government has the responsibility to act in a fiduciary capacity with
respect to aboriginal peoples. The relationship between the Government and
aboriginals is trust-like, rather than adversarial….
The five attributes described by Ballantyne (2016) concern an ABDR mechanism that is: (i)
impartiality focused on “fact-seeking,” (ii) informed by a “willingness to learn from the experiences of
existing tribunals,” (iii) provides a specialized “forum not available to non-Aboriginal peoples,” (iv)
focuses on boundary definition, not the surveyor’s function in boundary demarcation, and (v) has access
to survey expertise that is at arm’s length from the Crown and offers “an impartial, fair process with
tangible/discrete outcomes” (Ballantyne, 2016). Each of these attributes is also consistent with “Honour
of the Crown” because each one constrains government power with an expectation that government will
“act in a fiduciary capacity” that is “trust-like, rather than adversarial” (Sparrow).
The five attributes also moderate the three theories presented by Oman (2004) and how this works
along with constraint of government power is discussed in more detail in the next five sections.
3.3.4.2

Impartiality

Ballantyne (2016) proposes that an impartial ABDR mechanism may be culturally sensitive if it
focusses on “fact-seeking” (Ballantyne, 2016). This means that the mechanism needs to accept First
Nations oral history as evidence of occupation and be aware of the context given through song and story
(Ballantyne, 2016). This is consistent with legal contextualism because it adapts common law rules of
evidence to accommodate the legal context of First Nations. It also constrains government power with
principles of “Honour of the Crown” because accommodating First Nations legal context is less
adversarial (Sparrow).
3.3.4.3

Willingness to learn

Ballantyne (2016) suggests that an ABDR mechanism needs the parties to be invested in the
process and learn from other tribunals. This is consistent with the theory of legal contextualism because it
expects the parties to invest in a shared legal process and gain insight, or learn, from similar legal
contexts.
60

Ballantyne (2016) suggests that existing ADR mechanisms in Canada show that government lacks
a willingness to learn. In support, Ballantyne (2016) provides the example that the Specific Claims
Tribunal, discussed in more detail in section 3.5.5, discovered in its five-year review that although
Aboriginal Peoples were seeking mediation, the government “refused to engage” (Slade & Lombard,
2015; Ballantyne, 2016). This is consistent with the Assembly of First Nations’ (2015) report on the
failure to resolve specific land claims because government does not engage. These examples show the
power imbalance between First Nations and government. First Nation cultures tend to value mediation,
but government refusal to engage blocks that process.
Government use of this power to not engage with First Nations in ADR is inconsistent with
principles of Honour of the Crown that government “act in a fiduciary capacity” that is “trust-like, rather
than adversarial” (Sparrow). To address this inconsistency, Ballantyne (2016) suggests that the parties
must be invested in the process and learn from shared legal contexts.
3.3.4.4

Specialized forum

Ballantyne’s (2016) third attribute concerns establishment of a venue for an ABDR mechanism that
is exclusively for use by First Nations in Canada. This is consistent with the theory of shared horizons
because it brings government participants into a space that may be designed by Aboriginal Peoples to
reflect their culture (Oman, 2004). In that way, it may compel government participants in ABDR to be
directly exposed to some aspects of the culture of the other party before initiating formal proceedings.
Ballantyne’s (2016) argument is that an exclusive First Nations ABDR venue is a partial response
to the power imbalance with government because it compels government to meet First Nations in a forum
that is of First Nations design; a type of home field advantage for First Nations (Ballantyne, 2016). This is
consistent with Sparrow because government yielding the home field advantage is a “trust-like” act.
3.3.4.5

Focus on boundary definition

Ballantyne’s (2016) fourth attribute concerns a recommendation that ABDR focus on boundary
definition informed by the natural landscape and by traditional use of First Nations and not on boundary
demarcation. Separating the technical process of demarcation from the political process of boundary
definition allows an ABDR mechanism to focus on First Nations oral history of boundaries and
occupation through songs and stories (Ballantyne, 2016).
An ABDR mechanism that focuses on boundary definition is consistent with the theory of
symmetrical reciprocity because it supports boundary definition that may reflect some aspects of the
world view of some Aboriginal Peoples (Oman, 2004).
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ABDR focused on boundary definition is also consistent with Sparrow because the focus on First
Nations oral history of boundaries and occupation through songs and stories rebalances the sources of
information that define the boundary between government and First Nations. For government, this may be
another example of a “trust-like” act.
3.3.4.6

Access to survey expertise

Ballantyne’s (2016) fifth attribute recommends that an ABDR mechanism provides First Nations
with access to land surveying expertise to inform boundary definition (Ballantyne, 2016). Ballantyne
(2016) suggests using the Surveyor General’s Branch (SGB) within the federal government ministry
known as Natural Resources Canada because the SGB has expertise in defining boundaries (Ballantyne,
2016). This supports the fourth recommendation discussed at section 3.3.4.5 because it shows how the
technical process of demarcation can be separated from the political process of boundary definition.
By providing land surveying expertise that is informed by oral history of boundaries and
occupation through songs and stories, the SGB’s participation in an ABDR mechanism adapts Canadian
land survey law. This is consistent with the theory of legal contextualism because it is a process of
sharing legal information between cultures (Oman, 2004).
Although the SGB may have the necessary expertise, some First Nations may be reluctant to accept
this recommendation because the SGB is a government department and tends to reinforce government
power in ABDR processes. Ballantyne’s (2016) anticipates this issue and suggests that an ABDR
mechanism supported by the SGB would remain “at arm’s length from the federal Crown, unencumbered
by government policy and political machinations” (Ballantyne, 2016). Neutrality could rebalance power
between government and First Nations by diminishing government authority over the SGB and increasing
First Nation access to surveying expertise.
If government adopted this recommendation and established a neutral role for the SGB within an
ABDR mechanism, the government would be bound to maintain that SGB neutrality by its fiduciary duty
through “Honour of the Crown” from Sparrow. The willingness of First Nations to consider this
suggestion is informed by the fourth research question that concerns the viability of an ABDR mechanism
being supported by the SGB.
3.3.5

Summary and Analysis
In summary, the Kitsegukla incident highlights how two cultural perspectives in ADR can fail to

achieve resolution because the parties have divergent interpretations about what the ADR outcomes mean.
At Kitsegukla both parties were immediately satisfied by the perceived admittance of wrongdoing by the
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other party and the blockade ended. However, the Lieutenant-Governor believed that the Gitxsan had
acquiesced to a demonstration of force and signed a peace agreement. The Gitxsan saw it as a recognition
of their jurisdiction. The confusion was not finally resolved until the SCC decision 125 years later in
Delgamuukw v British Columbia [1997] 3 S.C.R. 1010 (Oman, 2004).
The Kitsegukla incident also exposes some of the misunderstandings that may arise when ADR
relies on a single cultural lens. Oman (2004) recommends that there be equal representation from each
culture on any ADR panel and that all parties receive sensitivity training and directly participate in the
culture of the other party.
The five attributes described by Ballantyne (2016) tend to rebalance power between government
and First Nations. These attributes constrain government power with “Honour of the Crown” principles
that shift some power to First Nations because government must “act in a fiduciary capacity” that is
“trust-like, rather than adversarial” (Sparrow). However, government refusal to engage in mediation
through the Specific Claims Tribunal shows that this power rebalancing is incomplete (Slade & Lombard,
2015; Ballantyne, 2016; Assembly of First Nations, 2015).
The discussion also shows how Ballantyne’s (2016) five attributes, discussed at section 3.3.4.1, are
consistent with the three theories of Oman (2004): (i) legal contextualism; (ii) symmetrical reciprocity;
and (iii) sharing horizons. This consistency tends to validate Oman (2004) and define attributes of a
culturally sensitive ABDR mechanism.
The next section provides three contemporary Canadian examples where equal representation from
each culture is applied: (i) the Inuvialuit Final Agreement, 1984 (IFA); (ii) the Sahtu Dene and Métis
Comprehensive Land Claim Agreement, 1993 (SDMA); and (iii) the Agreement between the Inuit of
Nunavut Settlement Area and Her Majesty the Queen in Right of Canada, 1993 (Nunavut Agreement).
These examples inform the research because they show how to mitigate the single cultural lens that lead
to the Kitsegukla incident. They also expose the risk that ADR mechanisms may be marginalized, or
entirely avoided, if the substance of ADR decisions cannot be appealed.
3.4
3.4.1

ADR Provisions in Canadian Northern Agreements
Introduction
ADR is contractually set out as the primary dispute resolution mechanism at section 18 of the

Inuvialuit Final Agreement, section 6 of the Sahtu Dene and Métis Comprehensive Land Claim
Agreement, and article 38 of the Agreement between the Inuit of Nunavut Settlement Area and Her
Majesty in Right of Canada, 1993. Each provision attempts to ensure balanced representation and each
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uses similar language that says the decision of the arbitrator is final and binding. For example, section
18(29) of the IFA says, “…the award of the Arbitration Board is final and binding on all parties and on
any persons claiming under the parties.” Each agreement also says that the binding arbitration is not
reviewable by a court except as errors in law as, for example, section 6.3.7 of the SDMA says, “…the
arbitration… shall not be challenged by appeal or review in any court except on the ground that the
arbitrator… erred in law….” However, despite negotiating these arbitration terms into the agreements, the
parties have tended to avoid arbitration and take issues directly to the courts (Bankes, 2004). This section
explores why ADR is marginalized in this way.
3.4.2

Inuvialuit Final Agreement 1984
The IFA mitigates the single cultural lens at its sections 18(12) to 18(14) where a formula is set out

that attempts to balance Aboriginal, government, and industry representation. It is reasonable to infer that
because the parties agreed to this formula it satisfies each party’s expectations, including Aboriginal
concern for cultural perspective and sensitivity.
The formula says that the IFA arbitration board is made up of eleven members (Government of
Northwest Territories, 2017a). Five are appointed by Canada, one of whom is the chairman and another
the vice-chairman. The Government of the Northwest Territories and the Government of the Yukon
Territory appoint two of the Canada appointees. The Inuvialuit and industry are each to appoint three
members to the board. If the arbitration is between two of the parties then the arbitration panel is made up
of five members. Two from each party and the chairman or vice-chairman. If the dispute is between all
three parties, then the panel is made up of seven members, two from each party and the chairman or vicechairman. Any of the parties may initiate an arbitration without consent from the others.
However, despite this representational balance and section 18(29) of the IFA saying that arbitration
decisions are final and binding, as of 2005 the IFA arbitration mechanism has only been used to resolve
disputes about (i) the reclamation of the distant early warning radar system (Bankes, 2004), (ii) gas
royalties in Ikhil lands, and (iii) a failure of government to consult before implementing procurement
policies (Simpson, n.d.). Otherwise, the parties have negotiated settlements without arbitration or
litigation and on five occasions have gone directly to the courts to settle disputes (Bankes, 2004;
Canadian Legal Information Institute, 2017a). Further, the arbitration mechanism has become so
marginalized that the positions of chairman and vice-chairman are vacant and only one of three Inuvialuit
and two of five government seats are appointed (Government of Northwest Territories, 2017a).
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3.4.3

Sahtu Dene and Métis Comprehensive Land Claim Agreement, 1993
The SDMA mitigates the single cultural lens at its section 6.2 where a formula is set out to balance

Aboriginal and government representation. Again, it is reasonable to infer that because the parties agreed
to this formula it satisfies each party’s expectations, including Aboriginal concern for cultural perspective
and sensitivity.
The formula says that the SDMA arbitration board is made up of eight members: four appointed by
Canada and the territorial government and four by the Sahtu Tribal Council (Sahtu Dene and Metis
Comprehensive Land Claim Agreement, 1993). Any of the parties may initiate an arbitration without
consent from the others.
Unlike the IFA, none of the SDMA parties have submitted any dispute to arbitration, but eight
disputes went directly to the courts (Bankes, 2004; Canadian Legal Information Institute, 2017b). Like the
IFA, as an arbitration mechanism, it has also become marginalized because the position of chairman has
been vacant since July 21, 2016, and only three of the remaining seven seats are appointed (Government
of Northwest Territories, 2017b).
Marginalization of both the IFA and the SDMA implies a shared commonality. Bankes (2004)
suggests this may be that neither agreement makes arbitration compulsory. The agreements also have
non-appeal clauses that prevent any arbitration decision from being appealed to the courts. Therefore,
there may be strategic advantage in going directly to the courts where the “technical rules of evidence
relating to the non-admissibility of extrinsic evidence” may be more consistently upheld (Bankes, 2004).
3.4.4

Agreement between the Inuit of Nunavut Settlement Area and Her Majesty the Queen in
Right of Canada, 1993
The Nunavut Agreement mitigates the single cultural lens at section 38.1.2 where it sets out its

formula to balance Aboriginal and government representation. However, its formula says that the
Nunavut Agreement arbitration board is made up of nine members and does not specify how it is
balanced between Aboriginal and non-Aboriginal members (Agreement between the Inuit of Nunavut
Settlement Area and Her Majesty the Queen in Right of Canada, 1993). Again, it may be reasonable to
infer that because the parties agreed to this formula it satisfies each party’s expectations, including
Aboriginal concern for cultural perspective and sensitivity. Unlike the IFA and SDMA, recourse to
arbitration requires unanimous consent between the parties. Since its establishment in 1993, no dispute
went to arbitration under the Nunavut Agreement. Instead, 18 disputes went directly to the courts
(Bankes, 2004; Canadian Legal Information Institute, 2017c).

65

The parties recognized that this ADR mechanism was not working because it required unanimous
consent before going to arbitration. Effective May 31, 2017, section 38 was amended to drop the
requirement for consent and to abolish the board. The new language still commits the parties to avoid
litigation and use the ADRIC continuum from negotiations through mediation to arbitration. The new
language also empowers the parties to either identify an arbitrator by mutual consent or by asking a judge
to make an appointment pursuant to the Nunavut Arbitration Act, R.S.N.W.T. (Nu) 1988, C A-5. This may
shift future disputes away from the courts, but its recency means that data is not yet available. However,
the patterns seen with the IFA and SDMA may suggest that such a shift is unlikely.
3.4.5

Summary and Analysis
All three of these Canadian northern agreements have ADR provisions. Both the IFA and SDMA

have non-appeal clauses that mean ADR decisions cannot be appealed to the courts (Bankes, 2004). All of
the agreements say little about the type of award that a panel may give or the remedies that may be
available. Therefore, the ADR panels can be creative (Bankes, 2004). However, only the IFA has made
any use of ADR and this is limited to three cases (Bankes, 2004). The IFA parties went directly to court
to settle five disputes (Canadian Legal Information Institute, 2017a). The parties to the other two northern
agreements have not used ADR at all, but have pursued litigation. This suggests that ADR offered an
unsatisfactory solution and that an independent ADR body is unlikely to encourage parties to pursue ADR
mechanisms (Bankes, 2004).
The logical inconsistency of the Nunavut Agreement’s original expectation for unanimity to engage
ADR may be resolved by the 2017 amendment. It is too soon to say, but the change may highlight that to
be effective ADR must be accessible to any aggrieved party without needing support from the parties with
whom it is in dispute.
Momentarily setting aside the 2017 change to the Nunavut Agreement, a commonality between
these three Canadian northern agreements is that none of them were designed to permit appeal to the
courts except on questions of natural justice and procedure. For any ADR mechanism, an implication of
this limitation is that an aggrieved party has no recourse from a decision they find unacceptable. This
makes direct application to the courts attractive because the Canadian judicial system includes appeal
mechanisms. Therefore, by avoiding ADR the parties are comforted to know that they have legal recourse
if it becomes necessary. At section 38.31, the 2017 change to the Nunavut Agreement makes its ADR
mechanism appealable to the courts. This may encourage parties to utilize ADR as it will not constrain
their appeal options.
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An inference that may be drawn from observing the minimal use of ADR by parties to these three
Canadian northern agreements, prior to the 2017 change to the Nunavut Agreement, is that ADR must
include an appeal mechanism.
The next section describes four ADR tribunals dealing with Aboriginal treaty disputes in New
Zealand and Canada and shows how they utilize elements of the ADRIC continuum. The forced removal
of the Kalahari San by the Botswana government illustrates the impacts of failed ADR and highlights the
value and importance of ADR.
3.5
3.5.1

Examples of Aboriginal ADR
Introduction
This section describes four tribunals dealing with Aboriginal disputes where there are treaties

between First Nations and state governments, including Canada. These ADR mechanisms fulfill treaty
obligations. Observing how each one works can inform options for a Canadian ABDR model.
The four ADR mechanisms are: (i) Māori Land Court of New Zealand; (ii) Waitangi Tribunal of
New Zealand; (iii) Métis Settlement Tribunal of Alberta; and (iv) Specific Claims Tribunal in Canada.
Each of these mechanisms utilizes one or more elements of the ADRIC continuum.
The section then presents the forced removal of the Kalahari San by the Botswana government to
examine lessons learned from failed ADR and to highlight the value and importance of ADR.
3.5.2

The Māori Land Court
New Zealand’s Māori Land Court (MLC) was created to ensure the Māori had enough land for

their subsistence (Love, 2004). However, it was not culturally sensitive to the collective nature of Māori
land ownership. Instead, it focused on “individual title” which carved land from the hapu, or communal
ownership, and gave it to individuals with the right of alienation (Love, 2004).
The Te Ture Whenua Māori Act, Public Act 1993 No 4 (Māori Act), expanded the MLC’s
jurisdiction to all matters relating to Māori lands. Today it operates as a division of the New Zealand
judicial system and provides a Māori Appellate court. It can seek advice from the High Court of New
Zealand and any MLC decision can be appealed to the New Zealand Court of Appeal and, in turn, to the
New Zealand Supreme Court. In the sense that it is an adversarial forum where parties present their case
and an impartial third party makes the decision, this is hybrid of the arbitration and litigation elements in
the ADRIC continuum.
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MLC judges are familiar with Māori language and mores and the Treaty of Waitangi that governs
the relationship between Māori and the Government of New Zealand (Māori Act). This structure is
consistent with the recommendation of Kahane (2004) and means that the MLC is sensitive to cultural
issues and can understand oral traditional evidence presented by the Māori.
Embedding the MLC in the judicial system and ensuring the cultural respect of its members allows
it to address the needs of both the Māori and the Government of New Zealand. An advantage for the MLC
is the Māori share a more homogeneous culture and language than First Nations in Canada (Love, 2004).
The many different First Nations in Canada mean that the MLC’s structure and experience does not
translate directly to the Canadian context, but it does confirm that when culture and language are
respected an ADR process can be effective.
The next section discusses the second treaty ADR mechanism, New Zealand’s Waitangi Tribunal
(WT). It is permanent commission of inquiry that deals with broader Māori issues and demonstrates use
of the ADR continuum in settling disputes that concern a First Nation.
3.5.3

Waitangi Tribunal
New Zealand’s WT was created in 1975 by the Treaty of Waitangi Act in response to over 160

years of appropriation and alienation of Māori lands by the New Zealand Crown and private citizens
(Love, 2004). Unlike the MLC, the WT is a permanent Commission of Inquiry (COI) that makes nonbinding recommendations to resolve treaty claims (Love, 2004).
A COI is established to investigate issues of national importance. Led by distinguished individuals,
experts, or judges, it can subpoena witnesses, take evidence under oath and request documents (Privy
Council Office, 2014). Its recommendations are not binding, but can have significant impact on public
opinion and policy (Privy Council Office, 2014).
The WT generally follows a two-stage process (Love, 2004). It begins with an inquiry and then
proceeds to hearings. The inquiry stage entails researching the boundary claim. It is broken into three
components (Love, 2004): (i) broad research; (ii) casebook; and (ii) report-writing. This research allows
the tribunal to determine if the claim has merit and saves time, money, and the effort of gathering
information during the hearing phase.
If the claim has merit the tribunal encourages the parties to use negotiation (Love, 2004). If the
parties choose not to negotiate, or if negotiations breakdown, the tribunal can refer the claim to the next
step in the ADRIC continuum, mediation, or hold a hearing and make recommendations which is
analogous to arbitration since WT recommendations are not binding or enforceable (Love, 2004).
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The roster for WT includes retired MLC judges, historians, Māori, civil servants, policy advisors,
academics, barristers, and politicians (Ministry of Justice, 2017). The tribunal changes membership based
on the specific characteristics of each claim. For example, if the claim is historical the panel may include
a historian (Love, 2004).
Like the MLC, WT deals with a homogenous cultural and linguistic group and this does not
transfer directly to the Canadian context with its many First Nation cultural and linguistic groups (Love,
2004). However, it provides an example of how researching a claim can facilitate resolution between
parties and that using the ADR continuum from facilitation through arbitration can be an effective. In
addition, its use of members with a specific knowledge and background in Māori issues allows the
tribunal to adapt to case specifics.
The next section contrasts the New Zealand experience with the Canadian experience by presenting
the Métis Settlement Appeal Tribunal (MSAT), an Alberta tribunal of inquiry that demonstrates use of the
ADRIC continuum for settling disputes in a Canadian context. It shows how cultural sensitivity can be
operationalized in ADR.
3.5.4

Métis Settlement Appeal Tribunal
“The [MSAT] is a quasi-judicial (administrative) body established by the Métis Settlement Act”

(Government of Alberta, 2017a). It was created as a quasi-judicial body examining Métis land,
membership and other matters through the ADRIC continuum: facilitation, mediation, and arbitration
(Government of Alberta, 2017b). It focuses on interpreting and enforcing Métis settlement legislation and
laws.
The MSAT incorporates healing, fairness, and local control over dispute resolution. These are
incorporated in the process by implementing ten principles (Bell, 2004): (i) using mediation for healing
relationships and the community; (ii) respecting elders by seeking their wisdom in the healing mediation
process; (iii) treating people with respect and dignity; (iv) honouring the importance of spirituality; (v)
using the circle for healing; (vi) speaking from the heart and the head; (vii) using consensual dispute
resolution; (viii) removing constraints of time from the healing process; (ix) using a simple process that
can be translated into Cree; (x) using people who are acceptable to all participants.
This is an example of the ADRIC continuum as parties start with negotiation and transitions
through mediation to arbitration if they cannot reach consensus. Its ten implementing principles also
shows how cultural sensitivity can be embedded in the process. However, its application is homogeneous
as it applies only to the Métis and does not have to adapt to different cultural lenses. This is similar to
New Zealand’s MLC and WT.
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The next section discusses Canada’s Specific Claims Tribunal (SCT). It is an independent
adjudicative body that settles specific First Nations claims, but is subject to statutory limitations that do
not enable it to use ADR. It shows how these limitations create a gap in claims resolution around
boundary disputes that could be closed by the introduction of an ABDR forum.
3.5.5

Specific Claims Tribunal
The Specific Claims Tribunal (SCT) was established by the Specific Claims Tribunal Act, SC 2008,

c 22. The SCT is an adjudicative body to “promote reconciliation between First Nations and the Crown
and the development and self-sufficiency of First Nations” (Specific Claims Tribunal Act, 2008). Section
2 says the SCT is made up of six to eighteen superior court judges. Section 4 limits this to not more than
six full-time-equivalents being appointed at any one time. Section 18 allows hearings to be held anywhere
in Canada that the presiding tribunal member considers most appropriate.
The SCT decides specific First Nations’ claims. Section 13 gives it all the status of a superior court
and may determine questions of law or fact and may hear any evidence, including oral history. It lacks
authority to award lands, but section 20 permits awards of up to $150 million per claim in damages for
loss of lands. Section 34 provides that SCT decisions are final and conclusive and not subject to review,
except by the Federal Court. This makes the Federal Court function as the SCT’s court of appeal. The
effect is that the SCT does not use ADR, but is a court where parties litigate and fits at the end of the
ADRIC continuum.

Figure 3.2 Specific Claims Tribunal Case Management v Hearings v Decisions (Slade, 2016)
70

Figure 3.2 shows the inability of the SCT to keep up with the number of claims (Slade, 2016).
However, despite being under resourced and backlogged, the SCT usually renders decisions within three
years. In comparison, Canadian civil courts often take ten years or more from filing to decision (Slade,
2016). Slade (2016) suggests that improved resourcing of the SCT may reduce its process time further.
The SCT’s lack of jurisdiction over Aboriginal boundary disputes and claims outside executed
treaties means that another forum is needed for this type of claim unless the Specific Claims Tribunal Act
is amended to expand its jurisdiction. The SCT provides an example where Aboriginal claims are
adjudicated by a specialized court with judges who are expert in a specific area of law and can be applied
in a non-homogeneous context.
The next section discusses an example concerning the San people of the Kalahari in Botswana
where ADR negotiations failed. Rather than move to mediation as the next step in the ADR continuum,
the state neglected cultural sensitivity and took unilateral steps to remove the San. The outcome remains
unsettled and subject to litigation. This demonstrates the need for an authority that prevents interruption
of ADR before it has an opportunity to reach an outcome that satisfies the parties.
3.5.6

Lessons from the Kalahari San
The San are an Indigenous population made up of four distinct language groups. They live in the

Central Kalahari Game Reserve (CKGR) in Botswana. The San were in the middle of negotiating the
location of their territories with the Botswana Department of Wildlife and National Parks (DWNP)
(Williams, 2016). The process was going well. A geographer was brought in to facilitate the identification
of different territories using satellite imagery, GPS data, and bearings to map important features for the
territories (VanderPost & Albertson, 2002). This gave the negotiating participants an understanding of the
territory that was analogous to what was before the court in Tsilhqot’in BCSC.
Unfortunately, even though the documents were ready to be formalized, the Botswana government
stepped in and set an ultimatum for the forced removal of the San (Williams, 2016). The goal was to
move the San to New !Xade. The government stated that it was doing so to “ensure the park’s integrity as
a nature reserve,” but it is suspected that the government wanted to expand its diamond industry at Gope
(Marshall, 2003). Only a few San remained on their traditional territory to support a legal claim against
the relocation. It was difficult because to support the forced removal the San, the government cut off food
rations, water delivery, water well capping, and education and health services (Barume, 2014). The
relocation removed half of the population of the Kalahari Game Reserve and removal of services left a
quarter of the initial population (Williams, 2016).
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Relocation led to litigation between the San and the Botswana government in 2002 Sesana and
Others v. The Attorney General (52/2002) [2006] BWHC 1. The initial court case was led by a South
African team who were involved in the case from the negotiation phase with the DWNP. The initial case
was dismissed by the Botswana’s High Court on a technicality (Schwartz, 2015). This decision was
appealed. However, in 2003 the Court of Appeal ordered the case back to the High Court where the San
sought additional funding from the non-government organization (NGO) Survival International (SI). SI
provided funding, but stipulated that the San had to use SI’s legal team (Williams, 2016). Gordon Bennett
took over representing the San in 2004. He said the impediments were due in part to procedural mistakes
made by the original legal team.
The High Court ruled in favour of the San when it came to their constitutional rights to land. It said
they were in possession of the land and that the Botswana unlawfully and forcibly removed them. The
government could not refuse to grant the San special licenses or refuse to grant access to the CKGR.
However, the court did not rule in favour of the San when it came to basic and essential services
concerning water supply and health care meaning that the Botswana government could cut off these
services. One of the dissenting judges expressed concern that viewing the termination of services in
isolation empowered the Botswana government to enforce the unlawful removal of the San from their
lands in the CKGR. Nevertheless, it was an outcome permitted by the majority of the court (Barume,
2014).
Relying on the dissenting judge’s opinion, the original South African legal team believed that they
could win at appeal (Williams, 2016). However, SI pulled its funding. Since then the San who chose to
remain in the CKGR have been suffering from the lack water and health care (Survival International,
2014).
In January 2011, the San won a Court of Appeal decision that granted them access to a previously
capped water well and gave them rights to drill new ones (Cultural Survival, 2011). Despite not funding
the successful 2011 appeal, the San case has allowed SI to obtain ongoing funding for itself by continuing
to exploit the San as a charitable cause (Survival International, 2014).
The forced removal of the Kalahari San by the Botswana government is an exemplar for the value
and importance of ADR mechanism that is culturally sensitive. When it fails, as it did for the San, the
impacts can threaten the survival of a culture and an Aboriginal People. This highlights the need for the
parties engaged in an ADR mechanism to allow it to run its full course and reach a fair outcome (ADR
Institute of Canada, Inc., n.d.).
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3.5.7

Summary and Analysis
In summary, the four tribunals show that ADR can be effective in homogeneous cultural contexts

when there is sensitivity for Aboriginal cultural values and beliefs. The MLC ensures cultural respect for
the Māori relationship to land and meets the needs of both the Māori and the Government of New
Zealand. It is trusted by both Aboriginal and non-Aboriginal parties because its impartiality is embedded
in New Zealand’s judicial system. This trust is amplified because MLC judges are cultural sensitive with
training in Māori language, mores, and the Treaty of Waitangi. This structure is consistent with the
recommendation of Kahane (2004) and means that the MLC is sensitive to the cultural issues and can
understand oral traditional evidence presented by the Māori.
The broader scope of the New Zealand’s WT shows how use of the ADRIC continuum can be
effective in settling disputes that concern First Nations and a state government. The WT researches
Aboriginal land claims before a hearing and its roster reflects cultural sensitivity and contextual
awareness as it includes retired MLC judges, historians, Māori, civil servants, policy advisors, academics,
barristers, and politicians (Ministry of Justice, 2017). The tribunal adjusts its membership to fit the
specific characteristics of each claim (Love, 2004).
However, New Zealand’s context is relatively homogeneous as the various Māori groups form a
single First Nation and the state government is a sole jurisdiction without provinces or other political
divisions. There is more complexity in Canada. Despite some uncertainty about how various First Nations
align with each other, Canada has 617 First Nation communities (Indigenous and Northern Affairs
Canada, 2017) and 14 state governments including the bicameral federal division, ten provincial, and
three territorial divisions. Therefore, the New Zealand experience indirectly informs the Canadian
experience. The MLC and WT show that when culture and language are respected an ADR process can be
effective.
This is validated by the MSAT which demonstrates how the ADRIC continuum can be applied to
settling disputes in the Canadian context when it is culturally sensitive to Aboriginal values and beliefs.
The SCT indicates how statutory constraints that disable the use of ADR have created a gap in
claims resolution around boundary disputes that could be closed by the introduction of an ABDR forum.
The example provided by the San people of the Kalahari in Botswana illustrates the risk caused by
failure in ADR. It shows the need for an authority to prevent interruption of ADR before it has an
opportunity to reach an outcome that is fair to the parties. It also emphasizes the importance of selecting
an arbitrator who is familiar with the region, the Aboriginal Peoples, and is culturally sensitive.
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The next section discusses Canadian pre-trial judicial dispute resolution within the trial and
appellate divisions of the courts of superior jurisdiction. It also discusses quasi-judicial ADR as a
framework that is embedded in the judicial system because its decisions are binding except for appeal to
appellate divisions of the superior courts on issues of law and jurisdiction.
3.6
3.6.1

Judicial ADR in Canada
Introduction
This section presents quasi-judicial ADR processes operating within Canada’s judicial system that

may be applied to boundary dispute resolution between First Nations and the Canadian federal
government. These include pre-trial judicial dispute resolution (JDR) and an ADR process within an
Alberta regulatory body that connects to the Canadian judicial system because its decisions are only
appealable to the Alberta Court of Appeal.
3.6.2

ADR in Canadian Superior Courts
Each Canadian province and territory has a superior court with authority to hear trials and appeals

on any matter concerning criminal offenses, civil cases, and Charter challenges (Canadian Superior
Courts Judges Association , 2006). Each one is divided into two levels; one that hears trials and the other
hears appeals. The trial level has different names such as Supreme Court of British Columbia and Court
of Queen’s Bench of Alberta. The appeal level is known as the Court of Appeal. There is also a federal
trial court and appeal court. The Federal Court hears cases concerning federally-regulated areas and
appeals from federal tribunals (Canadian Superior Courts Judges Association , 2006).
The superior courts all have a form of ADR mechanism known as Judicial Dispute Resolution
designed to encourage pre-trial settlements. For example, Rule 4.16(1) of the Rules of Court for the Court
of Queen’s Bench of Alberta say that it is the responsibility of the parties to participate in good faith in
pre-trial dispute resolution processes.
Alberta Rules of Court
Dispute resolution processes
4.16(1) The responsibility of the parties to manage their dispute
includes good faith participation in one or more of the following
dispute resolution processes with respect to all or any part of the
action:
(a) a dispute resolution process in the private or government
sectors involving an impartial third person;
(b) a Court annexed dispute resolution process;
(c) a judicial dispute resolution process described in rules 4.17 to
4.21 [Judicial Dispute Resolution];
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(d) any program or process designated by the Court for the purpose
of this rule.
The purpose of this ADR mechanism is to settle their dispute without needing to go to trial as
described by Rule 4.17 of the Rules of Court for the Court of Queen’s Bench of Alberta.
Purpose of judicial dispute resolution
4.17 The purpose of this Subdivision [Judicial Dispute Resolution] is to
provide a party-initiated framework for a judge to actively facilitate a
process in which the parties resolve all or part of a claim by agreement.
It is conceivable that JDR could be accessed to settle boundary disputes between First Nations and
the Canadian federal government. As in Tsilhqot’in BSCS, such disputes are heard by superior court trial
divisions. JDR is immediately available to the disputants and, pursuant to Alberta Rules of Court
4.18(1)(b)(i) and (iii), includes flexibility to determine rules concerning “the nature of the process” and
“the manner in which the process will be conducted.” However, this mechanism is limited to participation
by the disputants, their counsel, and the judge. In its existing form, it would not accommodate evidence
from an extended bornage process that involved walking the boundary and talking to members of a First
Nation to define the boundary. It is designed for counsel to present briefs and the disputants to present
their side of the story at a half-day or day-long meeting with a judge (Field Law, n.d.). It is unlikely that
the complexity of First Nations boundary determination could be compressed into this timeline. Also, its
structure is prescribed by rules of court that are not culturally sensitive. Finally, the judge’s decision in
JDR is non-binding. A dis-satisfied party would cause the case to proceed to trial in the superior court
trial division. In First Nations boundary dispute cases, JDR offers little value because settlement would
have been achieved before accessing the judicial system if the First Nation and federal government were
not locked in an intractable disagreement that JDR is unlikely to resolve. If the parties are accessing the
judicial system, they will tend to proceed directly to trial.
Eyford (2015) suggests that the Federal Court JDR mechanism could be used to help First Nations
settle overlapping boundary disputes. However, boundary overlap is beyond the scope of this thesis. Its
application to First Nation boundary determination is unlikely as the Federal Court does not have
jurisdiction on matters that impact provincial land use. This is because there is conflict between
constitutional authority of provincial governments, under section 92(5) of the Constitution Act, 1867, for
provincial lands, and the federal government’s constitutional authority, under section 91(24) of the
Constitution Act, 1867, for First Nations lands.
It may be possible to simplify this structure by having appeals from an Aboriginal JDR boundary
determination mechanism go directly to the Federal Court of Appeal which has jurisdiction to review
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decisions of federal boards and tribunals pursuant to section 28(1)(r) of the Federal Courts Act. For
example, the Federal Court of Appeal reviews decisions of the Specific Claims Tribunal, as follows:
Federal Courts Act
Judicial Review
28 (1) The Federal Court of Appeal has jurisdiction to hear and determine
applications for judicial review made in respect of any of the following
federal boards, commissions or other tribunals:
(r) the Specific Claims Tribunal established by the Specific Claims Tribunal
Act.
However, none of the tribunals that are reviewed by the Federal Court of Appeal have the direct
impact that an ADR mechanism for boundary determination would have on provincial lands. Therefore, a
cooperative structure involving both federal and provincial governments would be necessary.
The next section discusses a variation on the JDR mechanism that is distinct because it provides
flexible structure and a binding decision that can only be appealed to a superior court’s appeal division.
3.6.3

Alberta Energy Regulator
The Alberta Energy Regulator (AER) has authority to regulate the energy industry in Alberta. It

includes a hearing commission that makes decisions where there is dispute between the AER and the
organizations it regulates. This hearing tribunal is an ADR mechanism that is distinct from the JDR
mechanisms of superior court trial divisions because its decisions are binding and only appealable on
questions of jurisdiction or law to the Court of Appeal of Alberta. This means its decisions do not go to
trial in the Court of Queen’s Bench of Alberta. Instead, it is an example of an ADR mechanism that is
embedded in Canada’s judicial system as part of Canada’s quasi-judicial administrative justice sector
because its decisions have the authority of a superior court trial division.
This Alberta regulatory body is not unique in Canada, but is presented as an exemplar of an
adjudicative body that is an extended part of the Canadian judicial system. Other examples include the
securities commissions in all Canadian provincial and territorial jurisdictions, except Ontario and
Newfoundland, that are appealable directly to the court of appeal in their respective jurisdictions
(Securities Act, RSBC 1996, c 418 s. 167; The Securities Act, 1988, SS 1988-89, c S-42.2 s. 11; Securities
Act, RSA 2000, c S-4 s. 38(1)). Examples of quasi-judicial tribunals that are only appealable to courts of
appeal that are not securities commissions include The Social Services Appeal Board in Manitoba
pursuant to The Social Service Appeal Board Act, CCSM c S167, s. 23(1), and the Agri-Food Appeal
Committee in Saskatchewan pursuant to The Agri-Food Act, 2004, SS2004, c A-15.21, s. 33(1). The
frequency of this quasi-judicial structure suggests that it may be reasonable for the AER exemplar to be
extended to an ABDR mechanism.
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Under the authority of section 45(1) of the Responsible Energy Development Act, SA 2012, c. R17.3 (“REDA”), a decision of an AER hearing is only appealable to the Court of Appeal of Alberta on
questions of jurisdiction or law.
Responsible Energy Development Act
Appeal on a question of jurisdiction or of law
45(1) A decision of the Regulator is appealable to the Court of Appeal, with the permission
of the Court of Appeal, on a question of jurisdiction or on a question of law.
This was confirmed by the Alberta Court of Appeal in O’Chiese First Nation v. Alberta Energy
Regulator, 2015 ABCA 348, where the court rejected an application to appeal a question of mixed fact
and law and, by induction, recognized the authority of the AER hearing commission.
Therefore, within its jurisdiction, decisions of the AER’s hearing commission have the authority of
a decision of the Alberta Court of Queen’s Bench because, like the Court of Queen’s Bench, appeals from
the AER hearing commission go directly to the Alberta Court of Appeal. Similarly, the decisions of a
quasi-judicial ABDR mechanism would only be reviewable by a court of appeal.
Unlike the restriction of JDR to being heard by a justice of the court, the AER hearing commission
is made up of panels familiar with different aspects the energy sector including farmers, lawyers,
engineers, geologists, mediators because REDA section 11(1) allows commissioners to be selected at the
AER’s discretion (Alberta Energy Regulator, 2017).
Responsible Energy Development Act
Establishment of roster
11(1) The Lieutenant Governor in Council shall establish a roster of hearing
commissioners consisting of a chief hearing commissioner and such other
individuals as are appointed by the Lieutenant Governor in Council.
Pursuant to REDA sections 13(2)(a) and 47, below, this AER hearing commission is not restricted
by the Alberta Rules of Court, but is free to establish its own procedures and rules of evidence.
Responsible Energy Development Act
Nature of hearing commissioners proceedings
13(2) Without limiting the generality of subsection (1), the hearing commissioners
(a) may participate in the development of the Regulator’s practices, procedures
and rules….
Rules of evidence
47 The Regulator in conducting its hearings is not bound by the rules of law
concerning evidence applicable to judicial proceedings.
An ABDR mechanism that utilized this AER framework could have similar procedural freedom
and be designed to be culturally sensitive.
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The AER hearing commission receives professional, administrative, and operational support from
the AER pursuant to REDA section 13(2)(b), as follows:
Responsible Energy Development Act
Nature of hearing commissioners proceedings
13(2) …hearing commissioners…
(b) are entitled to receive professional, technical, administrative and operational
support from the Regulator to assist the hearing commissioners in the
conduct of hearings and inquiries.
An ABDR mechanism based on this framework could obtain similar professional, administrative,
and operational support from a government department.
3.6.4

Summary and Analysis
In summary, pre-trial JDR mechanisms are an unattractive framework for ABDR as they are

restricted by rules of court and their decisions are non-binding. As a result, boundary determination
disputes between First Nations and the federal government would tend to avoid JDR and go directly to
trial in superior court. A more plausible framework is provided by the ADR process within the Alberta
Energy Regulatory as it provides freedom to design its own ADR process and renders binding decisions.
It is also connected directly to the Canadian judicial system because its decisions are only appealable on
matters of law and jurisdiction to the Alberta Court of Appeal.
The next section presents field courts as a type of ADR adapted to a specific focus on boundary
disputes. It extends both the MSAT and SCT by showing how the New Zealand practice of ensuring
cultural sensitivity and contextual awareness by using specialized adjudicators can be applied in the
Canadian context. It also extends the MSAT and SCT by showing how land surveyors can add
professional expertise about the characteristics of a practical boundary.
3.7
3.7.1

Field Courts
Introduction
In an attempt to obtain the best quality data and situational awareness to inform optimal decision

making, some jurisdictions have developed a practice where court officers walk the boundary to collect
evidence in the field. These are known as field courts. It is an ancient method. It began with the King of
Kish putting down stele along the Umma and Lagash boundary (Louvre, 2014) and was used in medieval
England with the beating of the bounds (Cleaver & Park, n.d.).
The section looks at three examples of field courts in: (i) South Africa; (ii) Quebec; and (iii)
Ontario. South Africa is unique in having three different types of courts that specifically hear boundaries
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disputes, including a field court. Quebec and Ontario have the only Canadian field courts. To illustrate the
effectiveness of arbitration that is informed by walking the boundary, an example about how a boundary
dispute was resolved between the two Nigerian Indigenous Tiv communities of Mbaisase and Ugambe.
3.7.2

South Africa Field Courts
In South Africa, the court of first instance for property boundary disputes is the land surveyors field

court. Its decisions can be appealed to the court of arbitration and the Supreme Court (Simpson &
Sweeney, 1973). However, neither the court of arbitration nor the Supreme Court will hear the dispute
unless it has first been through the land surveyors field court (Simpson & Sweeney, 1973). The land
surveyors field court is most relevant to the research and is the focus of this section.
When the location of a boundary is in dispute a surveyor forms a field court, walking the boundary
collecting evidence and examining existing beacons, known as monuments in Canada. This is done to
record how the boundary is identified before any modifications or disturbances are made. The surveyor
then uses verbal and, or, physical evidence to establish what, in their professional opinion, is the lawful
position of any disputed beacons (Simpson & Sweeney, 1973). The surveyor reports these field findings
and recommendations to the surveyor-general who is entitled to call for whatever additional information
is considered material and useful for confirming lawful beacon positions, or who may intervene to correct
errors (Simpson & Sweeney, 1973). In the Canadian Aboriginal context, the surveyor-general’s authority
is analogous to the evidence considered by Justice Vickers in Tsilhqot’in BCSC. Lastly, the land surveyor
then lodges a plan for the location of any new beacons and boundaries.
This field court is a statutory form of binding arbitration under the Land Survey Act, 1997 (Act No.
8, 1997) of South Africa. Both the land surveyor and the surveyor-general are its officers. As it operates
under statutory authority, it is independent of any client or third-party influence. Consequently, it tends to
be trusted and its decisions are seldom appealed to the court of arbitration or the Supreme Court (Simpson
& Sweeney, 1973).
These field courts are led by surveyors acting as arbitrators and focus on previously defined
boundaries. Section 30 of the governing Act No. 8, 1997, lays out the rules for these surveyor-arbitrators
on how to re-define boundaries. It states that they, “shall take into consideration the particular
circumstances of each specific case” (Land Survey Act, 1997). It also provides four principles to guide
the surveyor as arbitrator in the field: (i) the original monuments define the true boundaries; (ii) if parties
rely on monuments for 30 years or more they are deemed equivalent to the original monuments; (iii) if
less than 30 years then the old grant governs; and (iv) if the boundary is imaginary at a stated distance
from an ambulatory feature, then the boundary shall not be subject to a positional change after being
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registered (Land Survey Act, 1997). This personal interaction between the surveyor and the disputing
parties also tends to inform the surveyor, as arbitrator, about cultural concerns and tends to raise
contextual awareness. This influencing effect is shown in the Nigerian Tiv example that follows in section
3.7.5.
Although much of Act No. 8, 1997 focuses on original monuments and boundary locations, the
four guiding principles show that field courts collect physical evidence that describe existing boundaries
using balance of probability to reconcile the narrative evidence with the 2D map features. This is
consistent with the work of Brealey (2015) in Tsilhqot’in BCSC discussed earlier (section 2.6.4) where
boundary definition also relied on balance of probability to reconcile the narrative evidence with 2D map
features focusing on alpha-numeric and flow line thematic mapping while trying to be as realistic as
possible (Brealey, 2017). These two models may suggest a general method that a surveyor-arbitrator
could utilize in ABDR.
The next section discusses a similar field court process used in the Province of Quebec where a
surveyor can be hired by disputants or appointed by the court to arbitrate by walking the disputed
boundary. In Quebec, the bornage, or demarcation of boundary, process is distinct from the South African
field court because it is a hybrid form. It can either be privately arranged by agreement between disputing
parties as an arbitration or it can be initiated by court appointment as a quasi-judicial process on behalf of
the court.
3.7.3

Quebec Bornage Process
Quebec’s bornage process is an arbitration that mirrors the field courts in South Africa. An owner

may compel his neighbour to have the boundaries between their lands determined pursuant to the Code of
Civil Procedure (chapter C-25.01) ss. 978 (Civil Code of Quebec CCQ-1991). The surveyor may be
named by mutual agreement between the parties or may be appointed by a court pursuant to section 470
of the Civil Code of Quebec (Code of Civil Procedure, 2017). The collection of evidence in the bornage
process is like that of a South African field court. Under the surveyor’s professional oath and in the
surveyor’s capacity as an expert they,
…must consider the recorded, factual and testimonial evidence. He must,
among other things, study the titles, the cadastre, and all pertinent documents,
and he must record the claims of the parties and their witnesses as well as
perform a field investigation and a survey of all assertions of rights and
evidentiary elements. (Fortin, 2008)
The report must give an account of all the operations necessary to determine the boundaries of the
immovables concerned. It must include a plan of the premises, state the respective contentions of the
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owners concerned and establish the boundaries between the immovables that appear to the surveyor to be
the most accurate (Code of Civil Procedure, 2017).
If the owners accept the surveyor’s boundary report the plan is registered (Code of Civil Procedure,
2017). This is a specialized and successful arbitration. However, if one of the parties rejects it, a court is
asked to rule on the boundary location (Code of Civil Procedure, 2017). This process is appealing the
arbitration decision to the court and the court rules on the boundary determination, determines the
boundary lines of the immovables and orders the land surveyor to place boundary markers in the presence
of witnesses, to draw up minutes of the boundary marking operations and to register the minutes and the
judgment in the land register; the report may be attached to the minutes (Code of Civil Procedure, 2017).
The next section discusses the Ontario Boundaries Act, RSO, 1990, c B.10, because it uses a field
court process that is like the bornage process in Quebec, but shows its application in a major Canadian
common law jurisdiction.
3.7.4

Application of the Ontario Boundaries Act
The boundary dispute resolution process under the Ontario Boundaries Act operates in a common

law framework and is similar to Quebec’s bornage process. The surveyor is appointed by a provincial
official to arbitrate by walking the disputed boundary. The surveyor’s arbitrated decision may be appealed
to the courts. However, it is distinct from Quebec’s bornage process because it does not enable parties to
initiate the process by entering into a private agreement. Only the Director of Titles under the Land Titles
Act, RSO 1990, c L.5, has the authority to initiate the process. The Surveyor General, municipal councils,
Crown ministers, and owners of an interest in land with disputed boundaries may apply to the Director to
resolve a boundary dispute.
The Director appoints a surveyor who walks the boundary and gathers information in a fashion like
the bornage process. The surveyor’s findings are reported to the Director and shared with interested
parties. If there is no objection within a stated period, section 8 of the Ontario Boundaries Act empowers
the Director to certify the boundary as correct based on the surveyor’s report. If there is an objection, the
Director holds a hearing and makes a boundary location determination. Finally, section 12 of the Ontario
Boundaries Act allows a party who disagrees with the Director’s decision to appeal to court.
The next section provides a specific example of a Nigerian field court working to resolve a highprofile dispute between Indigenous people. It reinforces that the field court emulates the Canadian
boundary making process for Indigenous people used by Justice Vickers in Tsilhqot’in BCSC where he
spent time in the field walking the boundary and talking to the community to define the boundary.
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3.7.5

Support for field courts; the Mbaiase–Ugambe dispute
The dispute between the two Nigerian Tiv villages of Mbaisase and Ugambe arose because the

boundary between the villages had not previously been defined as a straight-line boundary. The Tiv were
Bohannan’s example of the floating map described in section 2.3.2.1.1, where the location of individual
land interests constantly changes. In 2006 this uncertainty led to a conflict that resulted in two deaths
(Barry, 2009).
To resolve the dispute a field arbitration was setup. The arbitrator was the Nigerian State Security
Advisor and field arbitration was attended by forty people as seen in Figure 3.3 (Barry, 2009).

Figure 3.3: Mbaiase–Ugambe field court (Barry, 2016).
This field arbitration involved walking the boundary. As the arbitrator visited various landmarks,
accompanying village representatives shared their stories about use of the land and the cultural
significance and context of the boundary at any specific point (Barry, 2016). These stories raised the
contextual awareness of the surveyor-arbitrator. They informed the decision that resolved the dispute with
culturally sensitive placement of a beacon or monument (Barry, 2016). When the parties became too
agitated to continue and would no longer listen to the arbitrator, the proceedings were stopped (Barry,
2016). Time was given to the parties to calm down and the process began again in a location that was less
contentious (Barry, 2016). The field court returned to the contentious boundaries when the parties were
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prepared to discuss the issue (Barry, 2016). Following this process, the two Tiv communities defined their
boundaries and the Surveyor General demarcated them with beacons to limit future conflict (Barry, 2016).
Similar to the method used by Justice Vickers in Tsilhqot’in BCSC, this Nigerian example shows
how a modern disputed frontier can be defined as a fixed boundary using a field court approach.
3.7.6

Summary and Analysis
In summary, the South African and two Canadian field courts show that beating the bounds

remains relevant and effective in settling boundary disputes. This is because field courts use first-hand
interpretation of practical boundaries by land surveyors who have personally walked and monumented the
boundary listening to the parties invested in the dispute. This personal interaction between the surveyor
and the disputing parties informs the surveyor, as arbitrator, about cultural concerns and raises contextual
awareness that leads to a culturally sensitive decision.
Field courts are valued as mechanisms for binding arbitration because the attribute of beating the
bounds exposes the surveyor to cultural concerns, contextual awareness, and authenticates their reliable
boundary interpretation. This is validated in an Aboriginal context by the Mbaisase and Ugambe
communities where a field court resolved contentious boundaries and quelled violence (Barry, 2016).
The South African field court examples exemplify how specialized arbitrators or adjudicators can
be culturally sensitive and contextually aware and may inform how both the MSAT and SCT could be
adapted in the Canadian context. They may also suggest limitations in cultural sensitivity and contextual
awareness in both the bornage process and the Ontario Boundaries Act that would need to be addressed
before either mechanism is applied to ABDR in an Aboriginal context.
The next section synthesizes this chapter, sets out desirable characteristics for a Canadian ABDR
process and presents an analysis that hypothesizes two alternative mechanisms for ABDR: (i) an
independent ABDR as a new form of tribunal separate from the Canadian court system; and (ii) a quasijudicial ABDR that extends field court processes and is only reviewable by Canadian courts of appeal.
These hypotheses were tested in the field research as potential strategic options for ABDR.
3.8
3.8.1

Analysis and Synthesis
Introduction
Examples of Aboriginal treaty ADR, field courts, and international ABDR analogues show that

ABDR is optimized when it is culturally sensitive and contextually aware. This is consistent with
Kahane’s (2004) suggestion that Aboriginal ADR (i) empanel cultural representatives; and (ii) be

83

culturally sensitive. The first requires finding a neutral third party to be involved in the process.
Representatives need to have First Nations experiences and should either be Indigenous people or at least
have spent time in the community for whom they are trying to resolve boundaries. This is supported by
the experience of the MLC, WT, MSAT, and the Kalahari San case. These attributes mitigate the risk that
participants have divergent interpretations about what the ABDR outcomes mean as occurred in the
Kitsegukla incident. Existing Aboriginal treaty ADR examples in New Zealand reinforce the concept that
ADR can be effective when there is sensitivity for Aboriginal cultural values and beliefs and that it is
important to have panel members who are familiar with cultural issues and local language. The Canadian
MSAT shows that this can be implemented in the Canadian context and SCT examples suggest that this
can be extended to non-homogeneous contexts.
WT suggests that research prior to a decision is important to provide background and familiarity
with an Aboriginal community. It also demonstrates how a culturally diverse panel is advantageous
because it has the breadth of knowledge to understand different cultural issues. Specifically, the WT
suggests that panel membership should include knowledgeable Aboriginal specialists such as retired
judges familiar with Aboriginal issues, historians, First Nation people, civil servants, policy advisors,
academics, barristers, and politicians.
Collectively, the WT, MSAT, and the amended Nunavut Agreement show that different Aboriginal
applicants may prefer different approaches. This means it is helpful to provide escalating ADR services
along the ADRIC continuum from facilitation, to mediation, to arbitration services.
SCT and the provisions of the three Canadian northern agreements, including the pre-2017
Nunavut Agreement, provide cautionary advice. An ADR mechanism needs to be properly resourced.
Even if all parties agree to ADR they may still seek litigation because it provides recourse to appeal.
Field courts provide an accurate, responsive, and approachable mechanism for determining
boundary locations, even in very hostile situations like the Tiv at Mbaiase-Ugambe. Quebec’s bornage
process and Ontario’s Boundaries Act show how field courts are used in both Canada’s civil law and
common law contexts.
The chapter also illustrates that field courts are valued as mechanisms for binding arbitration
because beating the bounds exposes the surveyor, as arbitrator, to cultural concerns and contextual
awareness, which authenticates the surveyor’s reliable boundary interpretation.
Integrating Aboriginal treaty ADR, field courts, and international ABDR analogues with the
ADRIC continuum for ADR and the need for culturally sensitive ADR attributes, Eyford (2015) suggests
desirable characteristics for a Canadian ABDR model. These were discussed earlier at section 1.2.3 and
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reduce to three key attributes: (i) expert panels, (ii) application of both common law and Indigenous legal
principles, and (iii) innovation (Eyford, 2015; Ballantyne, 2016).
Eyford (2015) does not anticipate field courts, but their use is consistent with his suggestion of a
roster of ADR specialists who are sensitive to Aboriginal culture and are informed by the terrain. The
challenge in the field court model is that it can be time consuming for the panel. Nevertheless, this is a
trade-off against the long-term benefit of a settled boundary.
Ballantyne (2016) extends Eyford by suggesting that an ABDR panel needs to (i) impartially focus
on “fact-seeking,” (ii) be informed by a “willingness to learn from the experiences of existing tribunals,”
(iii) provide a “forum not available to non-Aboriginal peoples,” (iv) focus on boundary definition, not the
surveyor’s function in boundary demarcation, and (v) have access to survey expertise that is at arm’s
length from the Crown, offering “an impartial, fair process with tangible/discrete outcomes” (Ballantyne,
2016).
Currently, there are no Canadian examples where ADR is focused specifically on Aboriginal
boundary disputes. For example, field courts have some attributes of an ABDR mechanism, but only
focus on non-Aboriginal boundary re-establishment. Therefore, Eyford’s (2015) ABDR recommendations
have not been operationalized or tested.
Synthesis of this literature provides a basis to hypothesize two strategic options for a Canadian
ABDR process that could also be generalized for application in other jurisdictions: (i) independent of the
courts, and (ii) a quasi-judicial extension of the courts.
3.8.2

Independent Framework for ABDR
An independent framework for an ABDR mechanism would establish a new form of tribunal

separate from the Canadian court system. Legislation is required to create this tribunal and empower it
with authority to make binding and enforceable decisions that the parties cannot appeal to the courts. This
structure provides the tribunal with the authority to make final decisions. It avoids the risk that parties
would continue to follow their current practice of going directly to the courts to achieve final, binding,
and enforceable decisions.
The roster of such an arbitration board would be created using the Waitangi Tribunal as an
exemplar and would be consistent with the suggestions of Eyford (2015) and Ballantyne (2016) that it
include (i) expert panels, (ii) apply both common law and Indigenous legal principles, and (iii) innovate
by accommodating Aboriginal legal boundary principles. It would be made up of retired judges and
lawyers who are experts in Aboriginal law; historians and anthropologists with experience in researching
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First Nations; and geographers and surveyors with experience in collecting and interpreting oral
tradition/testimony (Brealey, 2017).
This tribunal would also need to provide a mechanism like the WT and MSAT that begin with
facilitation and mediation to build consensus because as the Assembly of First Nations (2015) said
consensus-building is an Indigenous legal principle. If the parties could not come to a solution using
mediation it would then escalate to an arbitration hearing and a binding and enforceable decision also like
the WT and MSAT.
Another way to create this mechanism may be achieved by extending the jurisdiction of the
Specific Claims Tribunal (SCT) by amending the Specific Claims Tribunal Act to permit adjudication of
land claims and boundary definition in both treaty and non-treaty lands. This would be efficient because
the bureaucratic infrastructure of this tribunal is already in place. It would require significant allocation of
resources to the SCT adding land claims and boundary definition would add to the already overwhelming
workload. In addition, as discussed in section 3.6.2, there is conflict between the constitutional authority
of provincial governments, under section 92(5) of the Constitution Act, 1867, for provincial lands, and the
federal government’s constitutional authority, under section 91(24) of the Constitution Act, 1867, for First
Nations lands. Therefore, extending the SCT’s jurisdiction would require agreement between the
provinces and the federal government.
A weakness of this independent framework for an ABDR mechanism is that it needs to wait on a
federal government administration with the political will to create the necessary legislation. Even then,
lacking constitutional entrenchment, it would remain vulnerable to extinguishment by subsequent
legislation under a different national administration. In addition, its ADR components, negotiation,
facilitation, and mediation have been rarely utilized by the First Nations and government (Bankes, 2004).
Therefore, the tribunal’s litigation mechanism might be the only utilized facet.
Another weakness of this independent framework for an ABDR mechanism is that the ADR
provisions of the Canadian Northern Agreements, discussed in section 3.4, are not as binding as the
mechanism suggests. After going through an independent ABDR process, the parties may take some, or
all, of the issues to court for trial and appeal in a court of superior jurisdiction as a matter of constitutional
right despite prior agreement that an independent ABDR decision was not appealable. First Nations may
do this by relying on non-abrogation rights in section 25 and land claims rights in section 35(3) of the
Charter of Rights and Freedoms. The federal government may do this by relying on its reference rights
under section 53 of the Supreme Court Act, R.S.C. 1985, c. S-26. This recourse to trial means that the
ABDR process may be perceived as having marginal value.
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Finally, a third weakness of this independent framework is that its independence requires use of a
non-appeal provision to prevent any arbitration decision from being appealed to the courts. Therefore, as
discussed earlier in section 3.4.3 concerning the Sahtu Dene and Métis Comprehensive Land Claim
Agreement, there may be strategic advantage in going directly to the courts where the “technical rules of
evidence relating to the non-admissibility of extrinsic evidence” may be more consistently upheld
(Bankes, 2004).
The next section discusses an alternate Canadian strategic option for an ABDR mechanism by
addressing some of the weaknesses and vulnerabilities of the independent framework for an ABDR
mechanism with a quasi-judicial framework.
3.8.3

Quasi-judicial Framework for ABDR
A quasi-judicial framework for an ABDR mechanism one that is connected to Canada’s existing

judicial system by an ABDR mechanism whose decisions may only be reviewed by superior courts of
appeal. This framework is informed by: (i) the embedded structure of the Māori Land Court, discussed in
section 3.5.2, that operates as a division of the New Zealand judicial system and provides a Māori
Appellate court; (ii) the expert panel of the Waitangi Tribunal discussed in section 3.5.3, that makes nonbinding recommendations to resolve treaty claims; (iii) the land surveyor field courts discussed in section
3.7; and (iv) the ADR hearing procedures of the Alberta Energy Regulator (AER) discussed in section
3.6.3.
This quasi-judicial framework for an ABDR mechanism extends the field court processes as a
quasi-judicial commission that blends the Māori Land Court and Waitangi Tribunal exemplars and is
consistent with the suggestions of Eyford (2015) and Ballantyne (2016). This is achieved because it
would use specialist panel members who are knowledgeable about Aboriginal law, have experience
collecting and interpreting oral tradition evidence, and are specialists in Aboriginal boundary
determination. It would also be embedded in the judicial system like the Māori Land Court because its
decisions are only appealable on questions of law or jurisdiction to a superior court of appeal giving it the
authority, within its scope of jurisdiction, of the trial division of a superior court.
Like bornage, the commission would be informed by land surveyors who are tasked to walk the
boundary in a fashion analogous to how courts rely on police officers to collect evidence. The surveyor
would provide recommendations to the commission about boundary locations using bornage processes
and the field processes and legal criteria established by Vickers J. in Tsilhqot’in SCC. The commission
could then hold hearings with the parties to resolve any disputes with the surveyor’s recommendation and,
like the AER hearing commission, make a final, binding decision that defines the boundary and can only
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be reviewed on questions of jurisdiction or law by a court of appeal. This direct link to the court of appeal
by-passes the trial division of courts of superior jurisdiction. It establishes this quasi-judicial framework
as part of Canada’s judicial system with the authority of the trial division of a court of superior
jurisdiction for First Nations boundary determination. It also tends to negate the strategic advantage in
going directly to the courts, discussed by Bankes (2004) because it offers the advantages of ADR and the
opportunity to appeal without a new trial of the issues.
This quasi-judicial framework for an ABDR mechanism would be informed by criteria for panel
members like that used by the Waitangi Tribunal, and AER hearing commission. Its panels would include
members knowledgeable about Aboriginal law, experienced collecting and interpreting oral tradition
evidence, and specialists in Aboriginal boundary determination. It would also expect panel members to
apply legal contextualism in their considerations ensuring that arguments are viewed from the other
cultural lens than their own. Therefore, a quasi-judicial ABDR mechanism may empanel the same type of
arbitrators discussed in section 3.8.2, including retired judges and lawyers who are experts in Aboriginal
law; historians and anthropologists with experience in researching First Nations; and geographers and
surveyors with experience in collecting and interpreting oral tradition/testimony into flowlines and
polygons.
The independence of this quasi-judicial framework and its freedom to establish its own
procedures and evidentiary standards goes part way in addressing concern about a power imbalance with
government expressed by the First Nations call for a “neutral, independent mediation body” (Assembly of
First Nations, 2015). Following Oman (2004), it could support flexible and creative development of a
procedural and evidentiary framework that reflects First Nations philosophy, spiritualism, values, beliefs,
and collaborative ways of settling disputes. This also responds to Ballantyne’s (2016) recommendation
for establishment of an impartial and specialized forum focused on boundary determination discussed in
section 3.3.4.
Also following the example of AER hearing commission, this quasi-judicial framework could be
established as an independent body within the Surveyor General Branch (SGB), a department of the
federal ministry of natural resources (NRCAN). This is suggested because, like the AER hearing
commission, this ABDR mechanism would need professional, administrative, and operational support.
This is provided to the AER hearing commission by the AER pursuant to REDA section 13(2)(b), as
discussed in section 3.6.3. The SGB could provide similar professional, administrative, and operational
support to a quasi-judicial ABDR mechanism.
A weakness of a quasi-judicial ABDR mechanism is also shared by the independent ABDR
mechanism as both require cooperation and coordination between provincial governments and the federal
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government to create the necessary legislation. As discussed in section 3.6.2, this is because provincial
governments have constitutional authority under section 92(5) of the Constitution Act, 1867, for
provincial lands and the federal government has constitutional authority under section 91(24) of the
Constitution Act, 1867, for First Nations lands. Therefore, a cooperative structure involving both federal
and provincial governments is suggested.
This proposed quasi-judicial framework for an ABDR mechanism relies on the evidence of
impartial surveyors to beat the bounds and for the SGB to provide administrative and operations support.
This close relationship between a quasi-judicial framework for an ABDR mechanism, surveyors, and the
SGB needs to be trusted by First Nations. This may be addressed by providing the SGB with greater
autonomy from political influence.
Currently, as part of NRCAN, the SGB is within the same ministry as the department of Aboriginal
Affairs and Northern Affairs Canada (INAC). To communicate the quasi-judicial independence and
impartiality it is suggested that the accountability of the SGB be realigned as (i) a stand-alone department
headed by its own deputy minister or (ii) a department outside of NRCAN in another office such as the
Office of the Attorney General (AG) in the Department of Justice as it also administers Canada’s
judiciary. This alignment would be similar to the organizational structure of the Ontario Municipal Board
within Ontario’s Ministry of the Attorney General (Ontario Municipal Board, 2017; Ministry of the
Attorney General, 2017). The Ontario Municipal Board mandate concerns quasi-judicial adjudication of
matters concerning municipal land use, but rather than being positioned with in Ontario’s Ministry of
Municipal Affairs it is within the Attorney General’s office (Ministry of Municipal Affairs, 2017; Ontario
Municipal Board, 2017). This is consistent with the perception that it is an impartial body because it is not
responsible to the Minister of Municipal Affairs over which it has adjudicative authority concerning
municipal affairs pursuant to sections 35-39, 45, 47, 54, 73(1)(a) of the Ontario Municipal Board Act,
RSO 1990, c O.28.
A quasi-judicial framework for an ABDR mechanism addresses the weakness of the independent
framework concerning access to appeal because it includes the right to appeal decisions. This recourse to
appeal means that the quasi-judicial framework for an ABDR mechanism may have value as a flexible
forum with a culturally sensitive roster and administrative processes that establishes a specialized trial
division of Canada’s superior courts.
3.8.4

Summary
In summary, this research hypothesizes two strategic options for a Canadian ABDR mechanism

that could also be generalized for application in other jurisdictions: (i) independent of the courts of
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superior jurisdiction, and (ii) a quasi-judicial framework that is an extension of the courts of superior
jurisdiction. The weaknesses of an independent ABDR are its dependency on novel legislation,
vulnerability to extinguishment by subsequent legislation. These weaknesses are shared by a quasijudicial framework for an ABDR mechanism. In addition, the quasi-judicial framework is dependent on
land surveyors and the SGB being trusted by First Nations. However, the weakness of the independent
framework in attempting to limit First Nations and federal government right to appeal, is resolved by the
quasi-judicial framework is that it is structured as a form of specialized trial division of Canada’s superior
courts.
3.9

Conclusion
In conclusion, this chapter presents ADRIC’s existing six-stage ADR continuum: prevention,

negotiation, facilitation, mediation, arbitration, and litigation. It shows how the current ADRIC model is
incomplete for application to Aboriginal boundary dispute resolution unless it is adapted to be culturally
sensitive to Aboriginal values and beliefs and target issues of importance to First Nations. The attributes
of a culturally sensitive and contextually aware ABDR mechanism is informed by Eyford’s (2015)
desirable characteristics for ADR and Ballantyne’s (2016) characteristics in a boundary process.
The chapter hypothesizes two innovative, strategic ADR options, termed the alternative boundary
dispute resolution (ABDR) frameworks: (i) one that is independent of government, such as New
Zealand’s Waitangi Tribunal; and (ii) a quasi-judicial one that is embedded within government as part of
the Canadian judicial system based in the SGB that selectively blends successful practices from existing
ADR and field courts.
The chapter postulates that a successful independent ABDR framework can be informed by various
international boundary and Aboriginal treaty ADR models. It also shows that the proposed ABDR
framework will operate most successfully if it has a culturally sensitive roster and administrative
processes. These rosters and processes are informed by both international and Aboriginal treaty examples.
The process needs to escalate from facilitation to arbitration like the Waitangi and Métis Settlement
Appeal Tribunal. Additionally, the chapter postulates that this independent ABDR framework could be
efficiently operationalized in the Canadian context by adjusting the SCT’s empowering legislation to
permit it to review boundaries. However, the constitutional division of authority for First Nation lands
and provincial lands means this concept would require agreement between the provinces and the federal
government.
The chapter also shows that a quasi-judicial ABDR framework expands on the independent ABDR
framework by introducing principles from (i) the embedded structure of the Māori Land Court, (ii) the
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expert panel of the Waitangi Tribunal, (iii) field courts, and (iv) the ADR hearing procedures of the
Alberta Energy Regulator (AER). In this framework, the ABDR mechanism can be embedded in the SGB
as a quasi-judicial body within Canada’s judicial system, but would also utilize (i) surveyors to walk the
boundaries, and (ii) culturally sensitive processes and commissioners. This quasi-judicial framework
would adjudicate any disputes with the surveyor’s definition of the boundaries.
The chapter concludes by establishing that these two ABDR frameworks sufficiently inform the
research question that they are to be presented as alternative hypotheses for research interviewees to
comment on.
The next chapter (i) presents the research interview data, (ii) discusses and analyzes the response of
interviewees to the two ABDR hypotheses, and (iii) discusses the hypothesis from Chapter 2 that First
Nation territory is made up of a spectrum of diminishing rights extending outward from the boundaries of
Aboriginal title lands.
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Chapter Four: Results, Analysis, Synthesis, and Conclusion
4.1

Introduction
This chapter presents, analyzes, and synthesizes the research results. It is divided into five sections.

The first section describes the use of a descriptive narrative method used in this research. It then describes
the participants and the recruitment methods used to identify and engage these participants. The semistructured interview format and question content is also provided. Finally, the section presents data
processing and analysis to support theory development and reviews the reliability and validity of the
results. Ethical impacts are also reviewed in this section.
The second section presents data analysis and research findings for the six representative groups
and the alignment of each group with the seven research themes discussed in sections 1.6.1 and 1.6.2.
Following Lieblich (1998), Lalla (2017) and Corbin and Strauss (2012), it relies on the researcher’s
subjective assessment of each participant’s alignment with the seven research themes coded on a fivepoint ordinal scale. This measures alignment and supports comparison between the perspectives of the
representative groups (Lieblich, 1998; Lalla, 2017; Corbin & Strauss, 2012).
An ordinal scale is a rank order scale that assigns each subject with a number in relation to other
subjects (Tabachnick & Fidell, 2007). In this thesis, the subject is alignment of a participant with the
narrative themes. Each participant’s interview transcript was scored on this ordinal scale where 5 is
assigned to represent strongly aligned and 1 is assigned at the other end of the scale and represents
strongly non-aligned. Responses that were somewhat aligned, or somewhat non-aligned, were scored
discretely on this continuum between 2 (somewhat non-aligned), 3 (neutral), and 4 (somewhat aligned).
The use of this ordinal scale and its statistical analysis were used to aid the researcher in interpreting and
analyzing the data.
These scores were aggregated by averaging the participant scores in their representative groups and
triangulated to interpret interview data. Following the analytical method of Lieblich (1998), Lalla (2017)
and Corbin and Strauss (2012), the discussion then analyses the strength of these average alignments for
the six groups against the seven themes and triangulates commonalities and divergences.
In the third section, the chapter is a synthesis and discussion of the research results. It re-states the
four research questions and presents the synthesis and discussion as responses to these questions. For
convenient reference, the four research questions presented in section 1.5 are:
1. What are the differences in the Canadian Government and First Nations boundary perspectives
and how have they been managed in the past?
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2. What existing ABDR models could be used to inform different strategic options for an Aboriginal
ABDR board?
3. How is an ABDR mechanism informed by international perspectives, First Nations perspectives,
and Canadian jurisprudence?
4. To what extent is the Surveyor General Branch of National Resources Canada a viable forum for
supporting an ABDR mechanism?
This section discusses data that shows how boundary determination issues cause challenges for
First Nations and government. It synthesizes research data on the two hypotheses presented in chapter 3:
(i) an independent ABDR mechanism described in section 3.8.2, and (ii) a quasi-judicial ABDR
mechanism described in section 3.8.3. This suggests that the Surveyor General’s Branch may overcome
some of the resistance to its involvement in the boundary delineation process by relocation outside
Natural Resources Canada which tends to oppose First Nations positions. Positioning the Surveyor
General’s Branch external to Natural Resources Canada provides an opportunity to develop a perception
of independence from government departments and foster greater confidence of First Nations.
Finally, in the fifth section, the chapter provides a summary.
4.2
4.2.1

Method
Introduction
The objective of the method applied in this research is to identify strategic options for an ABDR

mechanism concerning boundaries in non-treaty areas that may be used in the Canadian context and may
be generalizable to other contexts concerning Indigenous Peoples. It is informed by the hypotheses
presented in chapters 2 and 3 and extensive review of the literature concerning Aboriginal perspectives on
boundary locations, and alternative dispute resolution mechanisms used by South Africa’s judicial
system, and Indigenous Peoples in New Zealand and Canada.
Review of the literature found that methods to evaluate ADR for the boundary segment of a
cadastre are sparse. Barry (1999) used induction coupled with a descriptive narrative method to develop
theory for a cadastral system concerning administrative mechanisms for upholding land tenure security.
As land tenure security is threatened by unresolved boundary disputes, there is a commonality between
the work of Barry (1999) and this research in studying mechanisms that define the extent of territory. On
this basis, the method of Barry (1999) that coupled induction with a descriptive narrative method was
adapted to this research.
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The descriptive narrative method presents the four research questions in individual, semi-structured
interviews to each member of a participant group in Canada. The groups were First Nations, surveyors,
geographers, academics, and federal and provincial civil servants familiar with alternative dispute
resolution and First Nation boundaries. This method is used because it supports comparison between the
perspectives of different stakeholder groups with vested interest in how non-treaty boundaries are defined.
Triangulating these perspectives informs and, by induction, refines options for a viable ABDR
mechanism concerning the definition of disputed non-treaty boundaries.
The method of Barry (1999) that coupled induction with a descriptive narrative method is adapted
to this research by using Lalla’s (2017) comparative five-point ordinal scale to weight answers as opposed
to applying a weight of evidentiary support for each of a number of hypothesis because it supports
comparison between the perspectives of different stakeholder groups with vested interest in how nontreaty boundaries are defined.
4.2.2

Narrative Method

4.2.2.1

Study Design

Barry (1999) selected candidates who were decision-makers with land rights as this group had a
vested interest in the research objective. Similarly, this research selected decision-makers and leading
influencers on Aboriginal boundary definition. Determining who were qualified as decision-makers and
leading influencers relied on advice from neutral gatekeepers with trusted insight in the academic and
legal community.
Following Lieblich (1998), the sample size was informed by two factors. The first was the small
size of the community of Canadian decision-makers and leading influencers on Aboriginal boundary
definition. The second was the capacity of the narrative research method to provide meaningful analytical
interpretation from small samples because the quantity and richness of data obtained from narrative
interviews is deeper than what is obtained using other methods (Lieblich, 1998).
4.2.3

Data Collection

4.2.3.1

Participants

This research conducted a total of twenty-two telephone interviews of six representative
stakeholder groups concerned with the determination of Aboriginal boundaries: (i) First Nations, (ii)
professional land surveyors, (iii) lawyers, (iv) civil servants, (v) traditional use map-makers, and (vi)
resource industries. The profile is presented at Table 4.1.
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One participant was in two groups. Therefore, the count of twenty-three participants is one greater
than the total number of interviews.
The fieldwork included seven participants who were leaders from seven different First Nations: two
participants from non-treaty lands in British Columbia, two participants from treaty lands in Alberta, and
one participant from non-treaty lands in Ontario, and two participants from treaty lands in Ontario.
Collectively, there were three participants from non-treaty lands and four participants from treaty lands.
The fieldwork also included eight senior professional surveyors: four from British Columbia, three
from Alberta, and one from Nunavut. One of the BC surveyors also worked in Yukon. All surveyors were
senior practitioners with experience demarcating and surveying Aboriginal boundaries. The surveyors
were also in two main groups. Four of the surveyors worked for government and the other four worked in
private practice. However, there was no difference observed between these two groups of surveyors.
Therefore, they were grouped together as surveyors. The two non-surveyor federal civil servants were
based in British Columbia and had experience with comprehensive claims from the government
perspective. Respectively, the three lawyers were licensed to practice and resident in British Columbia,
Alberta, and Ontario and had experience with Aboriginal law and comprehensive claims. The two
industry participants were senior managers in the oil and gas industry based in Alberta and responsible for
managing the relationship between their respective corporations and First Nations where the corporations
were producing and exploring for oil and gas. The geographer was from British Columbia and had direct
experience mapping traditional use areas.
Table 4.1: Participants
Group
First Nations
Surveyors
Lawyers
Government
Industry
Geographers
TOTAL

Number of
Participants
7
8
3
2
2
1
23

Treaty

Non-treaty

BC

AB

ON

4

3

2
4
1
2

2
3
1

3

NU
1

1

2
4

3

1
10

8

4

1

One participant is a member of two groups, but these cannot be described as it may identify the
participant. Therefore, the count of participants is one greater than the total number of interviews.
The data is based on a small sample of experts. The research recognizing that each expert has a bias
given by their discipline and work on First Nation boundaries.
4.2.3.2

Semi-structured Interviews

Informed by the four research questions, each participant was asked to share their views and
experience in the semi-structured interview. In the post-interview analysis, these four research questions
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were deconstructed into seven themes. These seven themes, labeled “T” and numbered sequentially from
1 to 7, are:
T1. Surveyable boundary gap.
A surveyable boundary is a boundary capable of being surveyed, observed, or practically
defined. This theme concerns the gap in the current boundary definition for both treaty and nontreaty lands. For example, during the comprehensive claims process in British Columbia, the
land claim boundaries are typically mapped on terrain resource information management
(TRIM) base maps. These maps are at a 1:20,000 scale and are created by the BC provincial
government. This is a small scale that leaves ambiguity as to the precise location of the practical
boundary. Following (Likert, 1932), a fully-aligned response recognized that there is a gap and
was scored 5. A non-aligned response said that boundary precision is not an issue and was
scored 1. Responses that were partially aligned, or partially non-aligned, were scored
comparatively on a continuum between 1 (non-aligned) and 5 (fully aligned).

T2. Bulls-eye.
This theme concerns the extension of rights beyond title boundaries represented in zones of
diminishing rights. This applies the design hypothesis from sections 2.1.4, 2.1.6, 2.5.4, 2.7.1,
and 2.7.2 that proposed a spectrum of Aboriginal rights in a framework of bands that extend
from the baseline provided by the boundary of Aboriginal title lands. A fully-aligned response
recognized that First Nations view their territory as areas of diminishing rights and was scored
5. A non-aligned response was that First Nations view their territory as wholly part of
Aboriginal title; with equal rights throughout and was scored 1. Responses that were partially
aligned, or partially non-aligned, were scored comparatively on a continuum between 1 (nonaligned) and 5 (fully aligned).
T3. Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations.
This theme concerns participants’ sense of how the legal ratio and obiter dicta from Tsilhqot’in
BCSC and Tsilhqot’in SCC may be generally applied to benefit non-treaty First Nations. A
fully-aligned response said that Tsilhqot’in BCSC and Tsilhqot’in SCC can be generalized to
benefit non-treaty First Nations and was scored 5. A non-aligned response would be that
Tsilhqot’in BCSC and Tsilhqot’in SCC is not generalizable outside of the Tsilhqot’in First
Nation and was scored 1. Responses that were partially aligned, or partially non-aligned, were
scored comparatively on a continuum between 1 (non-aligned) and 5 (fully aligned).
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T4. Tsilhqot’in SCC has led to alternative First Nations land claims strategies.
This theme concerns participants’ sense of how First Nations land claim tactics and strategies
have been impacted by Tsilhqot’in SCC. For example, Tsilhqot’in SCC demonstrates that
litigation can result in a grant of Aboriginal title. It is unclear whether other strategies can
achieve this outcome. Therefore, Tsilhqot’in SCC has caused First Nations to re-think and restrategize how they are going to advance their land claims. A fully-aligned response said that
First Nations were implementing alternative strategies to the comprehensive claims process that
are informed by Tsilhqot’in SCC and was scored 5. A non-aligned response said First Nations
are making no changes and was scored 1. Responses that were partially aligned, or partially
non-aligned, were scored comparatively on a continuum between 1 (non-aligned) and 5 (fully
aligned).
T5. Need for First Nations ADR mechanism.
This theme concerns whether it is necessary for a First Nation ADR mechanism to be culturally
sensitive and contextually aware. A fully-aligned response supported the need for a culturally
sensitive and contextually aware ADR mechanism and was scored 5. A non-aligned response
said that cultural sensitivity and contextual awareness are not necessary for a First Nation ADR
mechanism and was scored 1. Responses that were partially aligned, or partially non-aligned,
were scored comparatively on a continuum between 1 (non-aligned) and 5 (fully aligned).
T6. Independent ABDR mechanism.
This theme reflects participant’s views on the adoption of a mechanism analogous to the
Waitangi Tribunal as an independent ABDR mechanism and is one of the two hypotheses
presented at section 3.8.2; the one concerning an independent ABDR mechanism. A fullyaligned response supported the need for an independent ABDR mechanism and was scored 5. A
non-aligned response rejected this model and was scored 1. Responses that were partially
aligned, or partially non-aligned, were scored comparatively on a continuum between 1 (nonaligned) and 5 (fully aligned). These scoring alignments were also alignments with the
independent ABDR mechanism hypothesis.
T7. Quasi-judicial ABDR mechanism.
This theme reflects participant’s views on field courts as an analogue for a quasi-judicial ABDR
mechanism and is one of the two hypotheses presented at section 3.8.33.8.2; the one concerning
a quasi-judicial ABDR mechanism. A fully-aligned response supported the need for a quasijudicial ABDR mechanism and was scored 5. A non-aligned response rejected this model and
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was scored 1. Responses that were partially aligned, or partially non-aligned, were scored
comparatively on a continuum between 1 (non-aligned) and 5 (fully aligned). These scoring
alignments were also alignments with the quasi-judicial ABDR mechanism hypothesis.
Following Lalla (2017), the researcher then assessed the strength of the alignment of each
participant’s view with each theme using a five-point ordinal scale. The ordinal scale supports
comparison between the perspectives of different stakeholder groups with vested interest in how nontreaty boundaries are defined.
On this five-point ordinal scale, each participant’s interview transcript was scored on a scale where
5 represents strongly aligned and 1 is at the other end of the scale and represents strongly non-aligned.
Responses that were somewhat aligned, or somewhat non-aligned, were scored discretely on this scale
between 2 (somewhat non-aligned), 3 (neutral), and 4 (somewhat aligned). The results of each
participant’s alignment assessment were scored on this ordinal scale and are presented at Raw Data.
These individual assessments were then averaged and the aggregated results are presented at Table 4.3.
4.2.4

Analysis and Theory Development

4.2.4.1

Data Processing

Data processing adopted the 3-stage method of Riessman (1993): (i) telling, (ii) transcribing, and
(iii) analyzing.
Table 4.2: Interview Questions
Number Question
1.
Describe your experiences/exposure with determining boundaries.
2.
Are you familiar with the Tsilhqot’in BCSC and Tsilhqot’in SCC cases?
3.
In your view, what are the strengths and weaknesses in how Tsilhqot’in
BCSC and Tsilhqot’in SCC defines boundaries and areas of different
traditional use rights?
4.
Are you aware of anything that has changed since Tsilhqot’in BCSC and
Tsilhqot’in SCC?
5.
If an agreement between the Crown and First Nations cannot be reached,
do you believe there is an alternative to litigation?
a.
Are you aware of any alternatives in other jurisdictions that would be
useful in this context?
b.
Are you aware of these and, if so, what aspects of these alternatives do
you believe could be useful in the Canadian context?
i.
Quebec’s bornage process,
ii.
New Zealand’s Waitangi tribunal, or
iii.
New Zealand’s Maori land court?
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On average, the telling of each interview narrative lasted 45 minutes by telephone. It began with a
2-minute scripted introduction that described the ethical framework for the research and confirmed that
participation was voluntary and that the participant agreed to being recorded. This was followed by
sequential presentation of five interview questions as shown at Table 4.2.
Each interview was transcribed verbatim to document the exact content of each participant’s
dialogue to ensure that context was accurately reflected (Riessman, 1993).
After each transcript was prepared it was available to be shared with the participant at their request.
This accommodated their reflection, comment, and correction to the data record. This was not stipulated
as an interview requirement because some participants expressed concern that it was burdensome.
Interview summaries were then prepared to extract themes to support a contextual window for
analysis of commonalities and divergences.
4.2.4.2

Analysis

Analysis of the data used triangulation of data in the seven themes to inform the four research
questions. This informed theory development by inductive interpretation because viable hypothesize
require alignment of participant support with a theoretical option.
4.2.5

Validity and Reliability
Research validity relies on the triangulation of the alignment of accurate narrative data with the

four research questions.
The participants received an early analysis of their transcripts for comment (Corbin & Strauss,
2012, pp. 272-273). The analysis focused on clarification of their statements and identified parts of the
interviews that they did not want quoted in the research. The process validated the data by ensuring that
the transcripts and analysis accurately reflected the participant’s narrative and respected limitations
imposed by the participants (Corbin & Strauss, 2012).
4.2.6

Ethics
Ethics approval for this research was provided by the University of Calgary’s Conjoint Faculties

Research Ethics Board as discussed at section 1.9.
Personal interviews of First Nations people require confidentiality to avoid the possibility of
personal and political ramifications. To mitigate risk, research data was confidential and was aggregated
and generalized to avoid attribution to a named source. In advance of each interview, participants
received an informed consent form that described the ethical framework for the research and an overview
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of the research questions. It also advised them that participation was voluntary and that the interview
needed to be recorded to ensure accurate documentation of the narrative data.

4.2.7

Summary
In summary, the method of Barry (1999) is adapted to this research by using Lalla’s (2017)

comparative five-point ordinal scale because it supports comparison between the perspectives of different
stakeholder groups with vested interest in how non-treaty boundaries are defined.
On this five-point ordinal scale, each participant’s interview transcript was scored on a scale where
5 represents strongly aligned and 1 is at the other end of the scale and represents strongly non-aligned.
Responses that were somewhat aligned, or somewhat non-aligned, were scored discretely on this
continuum between 2 (somewhat non-aligned), 3 (neutral), and 4 (somewhat aligned). Participants who
did not respond were recorded “DNR” and were not scored as using any numeric score, such as zero,
would have lowered the average and skewed results toward non-alignment. Triangulating these
perspectives relied on post-interview deconstruction of the four research questions into seven themes and
assessment of the comparative alignment of each participant’s view with each theme using the five-point
ordinal scale to position the interview responses relative to one another.
The next section discusses findings and data analysis from the six representative groups and the
alignment of each group with the seven research themes.
4.3
4.3.1

Results, Analysis and Findings
Introduction
This section presents data analysis and research findings for the six representative groups and the

alignment of each group with the seven research themes. Based on the review of each participant’s
interview transcript, it presents the researcher’s subjective assessment of each participant’s alignment
with the seven research themes on a five-point ordinal scale.
The ordinal scale was used to measure alignment with themes and hypotheses of the representative
groups and support comparison of the different perspectives of these groups.
On this scale, each participant’s interview transcript was scored on a scale where 5 represents
strongly aligned and 1 is at the other end of the scale and represents strongly non-aligned. Responses that
were somewhat aligned, or somewhat non-aligned, were scored discretely on this continuum between 2
(somewhat non-aligned), 3 (neutral), and 4 (somewhat aligned). These scores were aggregated by
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averaging the participant scores in their representative groups. The discussion then analyses the
comparative strength of these average alignments for the six groups against the seven themes and
triangulates to interpret interview data.
4.3.2

Findings and Data Analysis
Scores on the comparative five-point ordinal scale were used to weight the researcher’s assessment

of each verbatim transcript. A score of 5 was assigned when the participant was unambiguous in their
support for the theme. A score of 4 was assigned when the participant may equivocate their support for
the theme, but provide examples that support the theme. This score was also assigned when participants
migrated from equivocation to unambiguous support during the interview as articulation of the issues
seemed to cause them to revise their point of view. A score of 3 was assigned when the participant’s
equivocation seemed to be balanced between support for the theme and divergence from it. For example,
one participant expressed unambiguous support for the independent ABDR mechanism, but qualified this
support saying it would be difficult to implement and was unsure about how it could be adapted to First
Nations in Canada. A score of 2 was assigned when disagreement with a theme was qualified by
acknowledgement that, although unlikely, the concept could be viable in the right circumstances. A score
of 1 was assigned when disagreement with a theme was unambiguous and unqualified. If a participant did
not respond to a theme it was scored “DNR” for “did not respond” and was not scored using any numeric
score, such as zero, as it would have lowered the average and skewed results toward non-alignment. In
summary, a score of 5 is “strongly aligned;” 4 is “somewhat aligned;” 3 is “neutral;” 2 is “poorly
aligned;” and 1 is “strongly non-aligned.”
Table 4.3: Average 5-point Ordinal Scores for Alignment with 7 Themes
Participant
Group
First Nations
Surveyors
Lawyers
Government
Industry
Geographers
AVERAGE

Sample
Size
7
8
3
2
2
1

Participant
Group

Sample
Size

First Nations
Surveyors
Lawyers
Government
Industry
Geographers
AVERAGE

7
8
3
2
2
1

T1

σ

Gap

4.43
4.88
3.33
3.00
4.50
1.00
3.52

0.53
0.35
0.58
1.41
0.71
-

T5

σ

ADR

4.86
4.80
4.33
3.00
2.00
3.00
3.86

T2

σ

Bulls-eye

4.25
4.00
5.00
DNR
5.00
4.00
4.45

0.50
1.32
0.00
0.00
-

T6

σ

Indep ADR

0.38
0.48
1.15
0.00
-

4.25
4.00
4.67
4.00
2.00
DNR
3.78

T3

σ

Benefits

T4

σ

Strategies

3.67
4.29
5.00
4.00
3.00
5.00
4.16

1.30
0.49
0.00
0.00
1.41
-

3.00
1.86
2.00
1.50
1.00
4.00
2.23

1.41
1.36
1.41
0.71
0.00
-

T7

σ

Average

σ

0.50
0.55
1.53
0.00
-

4.10
4.02
4.00
3.25
3.07
3.40

0.60
1.02
1.09
0.99
4.48
-

Quasijudicial
ADR

0.96
2.16
0.58
-
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4.25
4.33
3.67
4.00
4.00
DNR
3.98

The summary of average five-point ordinal scores for alignment with themes is taken from the raw
data at Raw Data and is presented in Table 4.3. These averages do not include themes for which a
participant was scored DNR. Standard deviation is presented for each sample, or participant, group.
This data summary suggests that the seven First Nations people, with an average comparative score
of 4.10 (σ = 0.60), have the highest overall alignment with the seven themes. The sample standard
deviation of 0.60 shows relative agreement between the First Nation Participants. The eight surveyors
rank second with an average comparative score of 4.02 (σ = 1.02). The standard deviation of 1.02 shows
relative agreement between the surveyor participants. The three lawyers rank third in alignment with an
average comparative score of 4.00 (σ = 1.09). The standard deviation of 1.09 shows relative agreement
between the lawyer participants. The single geographer is fourth at a comparative score of 3.40 (σ =
undefined). The standard deviation of the geographer is undefined because there was only one participant
from this group. Government alignment was a comparative score of 3.25 (σ = 0.99). The standard
deviation of 0.99 shows relative agreement between the civil servant participants. Industry alignment, at
comparative score of 3.07 (σ = 4.48), was closest to a neutral comparative score of 3.00. However, the
standard deviation of 4.48 was the highest of the groups and shows polarized disagreement between the
industry participants.
Participants who did not respond were recorded “DNR” and were not scored as using any numeric
score, such as zero, would have lowered the average and skewed results toward non-alignment.
The next six sub-sections deconstruct the ordinal scores for the seven themes from Table 4.3 for
each of the six participant groups and provide inferences from analysis of the descriptive narrative data
(Tabachnick & Fidell, 2007). They are used to provide weighting for relative comparison of one
participant group to one another. This supported comparisons between the perspectives of different
stakeholder groups with vested interest in how non-treaty boundaries were defined. On this scale, 5
represented strongly aligned and 1 was at the other end of the continuum and represented strongly nonaligned. Responses that were somewhat aligned, or somewhat non-aligned, were scored discretely on this
continuum between 2 (somewhat non-aligned), 3 (neutral), and 4 (somewhat aligned).
4.3.2.1
4.3.2.1.1

First Nations
Introduction

Seven First Nations leaders were interviewed: two participants from non-treaty lands in British
Columbia, two participants from treaty lands in Alberta, one participant from non-treaty lands in Ontario,
and two participants from treaty lands in Ontario. Collectively, there were three participants from nontreaty lands and four participants from treaty lands.
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The 4.10 (σ = 0.60) comparative score for First Nations may be consistent with an inference that
First Nations tend to align with the seven themes. The standard deviation of 0.60 shows relative
agreement between these First Nation Participants. This may reflect a cultural and contextual investment
in an ADR mechanism that is sensitive to, and reflects, their world view which includes the bulls-eye
concept. This is consistent with participant interview data. For example, Participant 2020, a First Nations
leader, emphasized that when the cultural context is ignored the evidence is not sufficiently accurate to
define the boundary. Any discussion around boundaries or ADR mechanisms needs to accept oral
tradition and ceremony and recognize First Nation history, traditions, and laws as evidence. Participant
2024, a First Nations leader, supports this view by sharing that the ability to understand language and
culture is vital to successful consultation and negotiation as it gives a voice to all community members.
The next seven sub-sections discuss the results for each of the seven themes for First Nation
Participants.
4.3.2.1.2

T1, Surveyable boundary gap

First Nation Participants were highly aligned with T1, the surveyable boundary gap theme, with a
comparative score of 4.43 and standard deviation of 0.53 showing relative agreement between these
participants. This is consistent with an inference that Aboriginal Peoples are unsatisfied with the current
method used to define boundaries for both treaty and non-treaty lands. Participant 2020, a First Nations
leader, discussed the boundaries of their community’s reserve. They were not able to document
ceremonies or medicines or even their prayer trees and as a result they have lost access to culturally
important landmarks. Participant 2020 suggests that this experience created a disconnect between these
Aboriginal Peoples and their lands. It had a negative impact on their culture and their community
(Participant 2020).
Participant 2021, a First Nations leader, describes their First Nation community’s attempt to
negotiate a comprehensive claim with the government. The conflict came to a head when the government
was expanding and amalgamating towns near their First Nation. The government rejected the
comprehensive claim and only agreed to negotiate after a court confirmed the community’s consultation
rights. However, the government still rejected the community’s whole territorial land claim and was only
willing to negotiate site-specific claims. A site-specific claim focuses only on the smallest definition of
traditional use. It is a claim for only village sites as was defined in Marshall. It is also known as the
“postage stamp” view of Aboriginal title. However, the community had developed knowledge of practical
surveyable boundaries and knew the extent of their claim territory within the context of such a boundary.
This knowledge allowed the community to stand firm on their whole territorial land claim and eventually
the government agreed to negotiate on that basis.
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This example suggests that government often resists acceptance of First Nation tradition,
ceremonies, and culturally important places in considering land claims. These provide vital evidence
supporting a territorial claim because they show traditional use that is accepted in evidence by the courts.
However, providing a First Nation community with the capacity to understand the practical definition of
boundaries as the Canadian government understands these boundaries may empower them to negotiate
with government on a more equal footing.
The research heard Participant 2018, a First Nations leader, say that to preserve a community’s
capacity to effectively define its land claim boundaries there is an urgent need to map the testimony of
Aboriginal Elders’ traditional knowledge of title lands, traditional use lands, and boundaries before many
of them pass away. For example, Participant 2018, said, “[In] a lot of the communities’ Elders are passing
on [and] a lot of that historical information is disappearing.” Participant 2020, a First Nations leader,
emphasized that information is sometimes passed down from grandparents or great grandparents, but
much of the knowledge passed on from generation to generation through the oral tradition has been lost
for reasons that are beyond the scope of this research. In addition, both Participant 2018 and 2020
expressed concern that due to resource development the natural landscape is changing and this can
destroy or obscure some of the traditional use landmarks recognized by the Aboriginal Elders.
The First Nations leader, Participant 2024, highlighted a problem with map scale used for
comprehensive claims boundary definition saying it is helpful if there is an audio recording or video
recording of the Elders describing traditional use areas. These descriptions need to be well documented as
they are analogous to the mapamundi where the centre was a place of cultural significance like Jerusalem
and the rest was travel times and cities along the travel routes. The boundaries are usually associated with
the natural landscape. Participant 2024 expressed concern that over time the boundaries move as
landscape features change with erosion, flooding, river bed changes, earthquake, and other natural events.
Sometimes features are recognizable on the ground, but are hard to abstract from stories or descriptions
(Participant 2024). For example, the Tsilhqot’in had some specific features and landmarks that are
boundary identifying features, but there was no boundary definition between the landmarks (Participant
2024). The descriptions provided by Elders can inform the boundary between the landmarks.
As many community Elders have been unable to pass information to the next generation before the
landscape changes, this signals risk that traditional knowledge is disappearing. This creates urgency to
resolve boundaries in a culturally sensitive and contextually aware manner before the traditional
knowledge is lost. The maps used are also insufficient to properly define a surveyable boundary because
the small scale is insufficient to represent the detail incorporated in the stories and experiences of the
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Elders. This creates need for ground experience with the Elders, and/or smaller scale maps, that provide
sufficient precision for definition of the use and cultural significance of the territory.
Participant 2018 suggests that occasional re-surveying and updating cultural landmarks can help
resolve some boundary issues between First Nations and provincial and federal governments. Participant
2026, a First Nations leader, reinforces this view saying there is no maintenance of boundaries for First
Nation territories due to insufficient funding. When Participant 2026 started working in Aboriginal land
administration with the National Aboriginal Land Managers Association it was learned that a lost
boundary had not been surveyed since the 1920’s. The community thought it had a territory within its
treaty territory, but when it was re-surveyed it was found that the treaty did not grant the land and it was
lost to the provincial government.
This experience highlights the need for sufficient funding for maintenance of defined boundaries to
ensure that all parties understand the extent of their territory and misunderstandings are identified and
resolved. Otherwise, insufficient funding creates confusion and potential for First Nations to have
traditional use lands lost over time. This can be mitigated by ensuring there are well defined monuments
on the ground so all parties know the territorial extents.
4.3.2.1.3

T2, Bulls-eye

First Nation Participants were also aligned with T2, the bulls-eye theme, with a comparative score
of 4.25 and standard deviation of 0.50 showing relative agreement between these participants. This is
consistent with the hypothesis of areas of diminishing rights discussed in section 2.7. For example,
Participant 2018 said that some First Nations conceptualize their territorial land claim as a type of bullseye with areas of diminishing influence spreading out from the core territory where the outermost ring is
the larger environment that can impact local First Nation resources.
Participant 2018 also said that First Nations are aware of having rights beyond the core areas, or
bulls-eye, that they define as traditional use areas. For example, Participant 2008 referred to harvest sites
in their First Nation sometimes being outside the centre of the bulls-eye and said that First Nations expect
to have consultation rights and traditional use rights for these lands. However, Participant 2018
acknowledged that it has yet to be determined whether this concept is generalizable. It will depend on
whether the courts find the concept sufficiently similar to the traditional use area described in Tsilhqot’in
BCCA.
Participant 2020 concurred with Participant 2018 that First Nations have rights beyond core areas.
Participant 2020 said that the Sampson Cree applied a form of the bulls-eye concept to its treaty and
suggested that it has been applied as far back as the numbered treaties.

105

Participant 2008 provided historical evidence for the bulls-eye concept saying that prior to contact
there was no recognition of boundaries on the ground in the Fraser Valley of British Columbia. The
territory was shared, particularly around rich resource areas like the Fraser River. Seasonally, there was
conflict over resources with some other First Nations and in those cases warning systems were set up to
identify trespassers. Determining where these warnings were set-up might support the extent of title. Even
with hostile neighbours, sharing and trade were preferred and there were traditional laws in place that
would grant permission to neighbours for the use of some of the resources (Participant 2008). This is like
the description in Chapter 2 of frontiers and link lands reinforcing the zones of diminishing rights. Core
areas are protected with defensive zones and link lands are where resources are shared and traded.
Participant 2008, a First Nations leader, said that the overlap comes from how First Nations define
territory. Today there is a movement towards defining, “the overlap as shared territories.” Participant
2008 suggested that this movement toward a unified First Nations view reinforces the assertion that First
Nations prefer sharing and trade over warring relationships where trespass would lead to violence.
However, Participant 2008 said that First Nations legal counsel are advising that more can be achieved if
First Nations act collectively rather than independently. A combination of the bulls-eye principle and the
movement towards collective action may assist First Nations in resolution of overlapping claims.
The First Nations leader, Participant 2021, said that the federal government and the courts do not
currently accept overlapping claims, legal proceedings and negotiations are suspended until the overlaps
were resolved. Participant 2021 added that final settlement can result in First Nations agreeing to share
some lands in a fashion like an easement. Participant 2008 shared that when there are overlapping
boundaries issues First Nations consider what is beneficial to the communities and work together to find
outcomes that work for both sides. For example, Participant 2008 referred to the overlap that the
Squamish First Nation had with its neighbours. Although the Squamish were the largest First Nation they
agreed to share the overlap equally with the others. That means that the area was shared 33% between
three First Nations. Outside the overlap lands, each First Nation retained 100% of its lands (Participant
2008).
Likewise, Participant 2021 described experience in Ontario with several neighbouring communities
making claims to the same land. These overlapping claims caused the federal government to suspend
negotiations with Participant 2021’s community. The communities discussed who had the stronger claim
and decided it was held by Participant 2021’s community. Tactically, the communities amended their
claims so that Participant 2021’s community alone could pursue their full claim and negotiate with the
federal government. However, among themselves, the First Nations agreed to share the overlap lands as
they had done traditionally.
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Participant 2021 suggests that there is agreement among some First Nations that some rights extend
beyond boundaries such as hunting, fishing, and environmental management. However, Participant 2018
suggests that the bulls-eye concept is sui generis and must be applied on a case-by-case basis consistent
with Delgamuukw. This reflects concern among some First Nations that the bulls-eye framework may
reduce the extent of the final land claim settlement to a postage stamp at the center of the bulls-eye where
the community only has title to small village sites and not the whole of its territory as in Marshall and
Delgamuukw (Participant 2021).
These examples show that when communities are aware of their claim boundaries and the rights
that extend beyond title, they are empowered to make mutually beneficial claims. Although resolving
overlapping claims is outside the scope of this research, it demonstrates that First Nations are developing
new strategies to cope with the government’s lack of negotiation inside overlap areas.
4.3.2.1.4

T3, Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations

The alignment of First Nation Participants with T3 was more neutral about the benefits from
Tsilhqot’in BCSC and Tsilhqot’in SCC with an average comparative score of 3.67 and the standard
deviation of 1.30 showed less agreement between these participants. Participant 2008 said that First
Nations in BC recognize the importance of Tsilhqot’in BCSC and Tsilhqot’in SCC and “have partnered up
to defend the rights expressed in it such as protesting LNG terminals and major pipeline projects.”
Participant 2018 said that Tsilhqot’in BCSC and Tsilhqot’in SCC have provided guidance on how to
interpret evidence of traditional knowledge to define boundaries, but expressed concern that the
traditional knowledge required by Tsilhqot’in BCSC and Tsilhqot’in SCC to determine boundaries, is
disappearing. Participant 2018 also said that to access this rich data it may be necessary to use mapping to
capture evidence of this traditional knowledge as quickly as possible or Aboriginal title may become out
of reach.
Participant 2021 was neutral on this theme. Their community is willing to refer to Tsilhqot’in
BCSC and Tsilhqot’in SCC to support negotiations, but hoped it would not be necessary because they
have a strong claim on its own merits and negotiations are, “moving progressively well under what we
feel are under our own rights.” This suggests that First Nations recognize potential legal benefits from
Tsilhqot’in BCSC and Tsilhqot’in SCC, but are not yet settled on how it may impact negotiations.
Generally, First Nation participants appear to be in alignment with the benefits from Tsilhqot’in
BCSC and Tsilhqot’in SCC. However, many Aboriginal participants were not sufficiently aware of
Tsilhqot’in BCSC and Tsilhqot’in SCC or its implications as four of the seven Aboriginal participants did
not respond because they were not comfortable with their knowledge on the topic.
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4.3.2.1.5

T4, Tsilhqot’in BCSC and Tsilhqot’in SCC have led to alternative First Nations land claims
strategies

The overall view of First Nation Participants that Tsilhqot’in BCSC and Tsilhqot’in SCC has led to
alternate strategies was neutral with a comparative score of 3.00 and the standard deviation of 1.41
showed less agreement between these participants. Two participants did not respond.
All five responding First Nation Participants stated that it has not impacted them directly. For
example, Participant 2021 stated that in their band’s current land claim negotiations there is no reference
to Tsilhqot’in BCSC and Tsilhqot’in SCC. The negotiation is proceeding on its own merits.
Three of the five responding First Nations were not aligned with alternative strategies. For
example, when asked about alternative strategies Participant 2026 said, “that’s a tough one to follow, a
tough act to follow, it’s just recent, I don’t see anything right away anyway.”
Two of the five responding First Nations were more positively aligned. For example, Participants
2024 and 2008 stated that Tsilhqot’in BCSC and Tsilhqot’in SCC has led to more co-operation among
First Nations communities because it set out a model for how communities working together can achieve
more of their collective objectives.
Therefore, the First Nations Participants expressed no consensus on whether Tsilhqot’in BCSC and
Tsilhqot’in SCC have led to alternate strategies.
4.3.2.1.6

T5, Need for First Nations ADR

The First Nation Participants were strongly aligned with the need for an ADR mechanism with an
average comparative score of 4.86 and standard deviation of 0.38 showing relative agreement between
these participants.
Eyford’s (2015) fourth characteristic stated that ADR needs to provide for the resolution of shared
territories. Participant 2008 supported this assertion saying when there is an economic incentive or
grounds for conflict, First Nations are willing to work together to resolve overlap. They provided the
example of the difficulty the Four Horse Nations had with overlapping claims when negotiating land use
for the Vancouver Winter Olympic in 2010. Participant 2008 said this was the same catalyst, discussed in
section 4.3.2.1.3, for the Squamish First Nation and its neighbouring communities to cooperatively
resolve their overlapping interests and negotiate collectively with the Vancouver Olympic Committee.
The technical expertise of a land surveyor is also needed for ADR. For example, Participant 2024
highlighted that the Tsilhqot’in First Nation territory had some specific features and landmarks that are
boundary identifying features, but there was no boundary definition between the landmarks. First Nations
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leaders, Participants 2018 and 2019, said that any ABDR mechanism needs to use the collection of
occupation evidence as defined in Tsilhqot’in BCSC to obtain boundary definition between the landmarks.
Providing an ABDR panel with knowledge of surveyable boundaries and other mapping resources could
provide it with the capacity to define the boundary location between landmarks.
Participant 2018 confirms that a key issue for any ADR mechanism is trust. This trust foundation
requires communication with First Nation communities and Elders. For example, Participants 2018 and
2024 emphasize the need to explain to Elders what maps are for and how they will be used. Also,
Participants 2018, 2020, 2021 explained the need for any ADR mechanism to be independent from the
government because a third-party arbitrator needs to understand both government and First Nation
perspectives. An arbitrator also needs to be aware of the government’s policy, procedures, and legislation.
Otherwise, it may not be possible to implement the ADR decision (Participant 2018).
First Nation Participants 2008, 2018, 2020, 2021, and 2024 also discussed the need for an ADR
mechanism to be culturally sensitive and contextually aware. The ability to understand language and
culture is vital to successful consultation and negotiation (Participant 2024). When the cultural context is
ignored the evidence is not sufficiently accurate to define the boundary (Participant 2020). Any
discussion about boundaries or ADR mechanisms needs to accept oral tradition, ceremony, and evidence
just as much as written documentation (Participant 2008, 2018, 2020, 2021). Participant 2020 added that
ADR panelists should be encouraged to participate “in healings, ceremonies, pow-wows, and ceremonial
locations” to show recognition of the importance of these locations and traditions. This facilitates the vital
building of long-term sustainable trust between the ABDR mechanism and First Nations communities
(Participant 2020). Also, to achieve cultural sensitivity and contextual awareness, all community
members need to be involved, not just the chiefs (Participant 2020, 2024).
Although, most of the First Nation participants were positively aligned, one expressed concern
about providing a new process because there is resistance to change. Communities may tend to remain
focused on solutions offered by the courts and negotiations as the familiar process First Nations have used
since the nineteenth century (Participant 2026).
In summary, First Nations identified a need for ADR to facilitate community resolution of
overlapping, or shared, territory. Communities are currently working together to advance land claims and
to define title boundaries. The research also supports the concept that an ADR mechanism needs trust,
cultural sensitivity, and contextual awareness through communication and sharing horizons as discussed
in Chapter 3.
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4.3.2.1.7

T6, Independent ABDR mechanism

The overall response of First Nation Participants to an independent ABDR mechanism was well
aligned at a comparative score of 4.25 and the standard deviation of 0.96 showed relative agreement
between these participants. The Waitangi Tribunal, discussed in more detail in section 3.5.3, was used as
an analogue for an independent ABDR and most participants agreed that the Waitangi approach could
work in some situations (Participant 2018, 2019, 2021).
However, Participant 2021 emphasized that Waitangi could be helpful only if it was independent of
government. Participant 2018 added that First Nations would also need to source skilled people for
ABDR panels to balance government representation and an ABDR would have to be able to deal with a
government using a confrontational approach. Any ABDR mechanism would need to approach the
collection of occupation evidence that was defined and applied in Tsilhqot’in BCSC (Participant 2018,
2019). A weakness is that government can frustrate the process by refusing to follow the tribunal’s
recommendations and, instead, dictate its own terms (Participant 2018).
Therefore, among the First Nation Participants, there is support for the independent ABDR so long
as it is given sufficient authority, protection from changing governmental policy, and can respond to the
confrontation that the Aboriginal people expect from the government.
4.3.2.1.8

T7, Quasi-judicial ABDR mechanism

The overall response of First Nation Participants to a quasi-judicial ABDR mechanism was also
well aligned and matched the alignment of the independent ABDR with a comparative score of 4.25 and
standard deviation of 0.50 again showing relative agreement between these participants. The bornage
mechanism was used as an analogue and most participants aligned with the theme that it could work with
full disclosure of the evidence. For example, the land surveyor collecting evidence would need to
recognize the full spectrum of oral and traditional use evidence to define occupation (Participant 2018,
2019, 2021). The process could also empower First Nations to resolve boundary errors in the definition of
their territory, suggesting that this process could also be applied in treaty areas (Participant 2019).
Participant 2019 supported the need to include access to courts as part of the ABDR mechanism
emphasizing the importance of being able to appeal an ABDR decision to the judicial system.
Participant 2021 also suggested that the bornage mechanism could be successful as an internal
process in their community. As an Elder, Participant 2021 said they were repeatedly approached by their
community to determine the location of boundaries between neighbours. In addition, to avoid conflict,
maintenance of boundary integrity and respect needs the parties to regularly walk the boundaries with
GPS (Participant 2019, 2026). Acceptance of this process suggests that neighbouring communities

110

recognize the importance of boundary determination and may signal support for a quasi-judicial ABDR
mechanism that includes beating the bounds.
The bornage mechanism appealed to Participant 2026, because it could help the First Nations feel
empowered and not feel subject to the paternalistic government authority. Participant 2026 said that the
bornage mechanism may impart a sense that First Nations are managing and administering their own
lands.
A weakness of the quasi-judicial form of ABDR is that its impartiality may be compromised by
government influence and mistrust of land surveyors. For example, First Nations continue to have trust
issues with land surveyors because of some historical wrong doings by surveyors (Participant 2019). For
example, a Canada Lands Surveyor asked for trust and cooperation from a First Nation at the National
Land Surveyors conference in Ottawa in 2017. An Aboriginal Elder and land manager for the Nipissing
First Nation, Joan McLeod, stood up at the conference and publicly responded by describing how the
history of surveyors is intertwined with land grabbing by the government (McLeod, 2017). However, she
recognized that this view is changing to recognize surveyors as important resources in land management.
She said that trust between First Nations and surveyors is “coming back.” In the interviews Participants
2018, 2021, 2026 agreed with this statement. Participant 2021 believes that surveyors can bring expert
technical knowledge to the ABDR mechanism. Participant 2018 suggested that a surveyor with
qualifications as a British Columbia Land Surveyor (BCLS) and CLS has knowledge of “government
mandates” and may be able to “do it all” if they also have experience with First Nations.
This suggests that surveyors can support the ABDR mechanism in the land claims process by
providing technical expertise, provided it is also culturally sensitive and contextually aware.
Participant 2018 suggested that there is a limitation in embedding ABDR in the Surveyor General
Branch (SGB). This is principally because the SGB lacks separation from the federal government
department, Indigenous and Northern Affairs Canada (INAC). For example, Participant 2018 explained
that SGB representatives identified themselves as working for Natural Resources Canada (NRCAN), but
this is often mistaken as working for INAC. This means there is a perceived lack of independence
between the SGB and INAC (Participant 2018).
Participant 2026 agreed with Participant 2018 that there is a lack of perceived separation between
INAC and the SGB. Participant 2026 said that it was difficult to deal with INAC and NRCAN because
INAC was paternalistic and seemed to put, “all First Nations in the same basket,” yet what is done in
Ontario does not necessarily work in BC.
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These views support the hypothesis concerning a quasi-judicial ABDR within the SBG provided
that the SGB is separated from NRCAN and INAC. This is needed to ensure there is impartiality and trust
between First Nations and a quasi-judicial ABDR mechanism supported by the SGB.
4.3.2.1.9

Summary and Analysis

In summary, there was consensus among the First Nation Participants for alignment with the five
themes concerning: T1 the surveyable boundary gap, T2 the bulls-eye concept, T5 the need for First
Nations ADR, T6 an independent ABDR mechanism as described at section 3.8.2, and T7 a quasi-judicial
ABDR mechanism as described at section 3.8.3. This reflects interest in ABR and a willingness to
consider either an independent or quasi-judicial ABDR mechanism.
There was weak consensus and more neutral alignment with the themes concerning the impact of
Tsilhqot’in BCSC and Tsilhqot’in SCC: T3 the benefits of Tsilhqot’in BCSC and Tsilhqot’in SCC, and T4
that Tsilhqot’in BCSC and Tsilhqot’in SCC has led to alternate strategies. This suggests that the meaning
of Tsilhqot’in SCC, which was decided in 2014, may not be fully analyzed and integrated by First
Nations. However, Participant 2018 suggested that Tsilhqot’in SCC may not be an exemplar for other
First Nations as the Tsilhqot’in First Nation was historically aggressive in defending its territory.
Therefore, the precedent in Tsilhqot’in SCC sets out exclusive use standards for title based on such
aggressive defense that many First Nations may not meet the standard.
The next section discusses the comparative alignment of the eight professional land surveyor
participants with the seven themes.
4.3.2.2
4.3.2.2.1

Surveyors
Introduction

Eight professional land surveyors were interviewed: four from British Columbia, three from
Alberta, one from Nunavut. All were senior practitioners with experience demarcating and surveying First
Nation boundaries. Four of the surveyors were from government, but self-identified as surveyors. The
other four were from private practice. However, it should be noted that the surveyors from private
practice receive direction from the Surveyor General’s Branch on the procedures to demarcate
boundaries. This appears to have created a uniform stance between surveyors because in this context there
was no difference between the two surveyor sub-groups.
The comparative score of 4.02 (σ = 1.02) for participating land surveyors may be consistent with an
inference that surveyors are highly aligned with the seven themes because their world view is informed by
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boundary issues. The standard deviation of 1.02 showed relative agreement between the surveyor
participants. This is consistent with participant interview data.
The next seven sub-sections discuss the results for each of the seven themes for the land surveyor
Participants.
4.3.2.2.2

T1, Surveyable boundary gap

The surveyor participants are highly aligned with T1, concerning the surveyable boundary gap,
with a comparative score of 4.88 and a standard deviation of 0.35 showing relative agreement between
these participants. This was consistent with the inference that the surveyors have difficulty demarcating
the boundaries defined at the negotiation table using old maps.
The definition of boundaries has developed over time. It started with 1:20,000 TRIM maps, as
discussed in section 4.2.3.2. Often these are too old and fail to properly identify modern features. For
example, maps may define a boundary using roads that were decommissioned decades ago. As natural
vegetation obscures the old road within a few seasons the road no longer provides a useful description of
the boundary (Participant 2010). In other situations, a boundary may have been demarcated by a creek or
small stream that can no longer be found on the ground or an old road is now unidentifiable in the middle
of a swamp (Participant 2011, 2017).
Participant 2010 recognized that the process for determining treaty boundaries is improving. For
example, Universal Transverse Mercator (UTM) coordinates are being used for end points (Participant
2010, 2017). However, surveyability problems that could be solved through pre-mapping remain and
successfully defined surveyable boundaries are usually a combination of metes and bounds and natural
features.
Lack of clarity on the ground is usually the cause of disputes as natural boundaries are
misinterpreted in aerial photography (Participant 2010). For example, locations such as riverbanks or
bluffs may have shifted from the actual location of a physical feature. This causes delays because the
original boundary reflects a tripartite agreement between a First Nation, and both the provincial and
federal government and renegotiation is complex and slow (Participant 2010).
Research found that occasionally surveying and describing the land prior to negotiation can help
resolve some boundary issues (Participant 2010, 2018). For example, a surveyor described a 100-metre
shift involving a hunting cabin and it took two months for the three parties to agree on the final boundary
location (Participant 2010). There are also times that the occupation does not agree with the survey
because a boundary has been defined without the involvement of land surveyors and uses a TRIM map
with a small scale, such as 1:20,000, that provides insufficient detail.
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There was strong triangulation between seven of the eight surveyor participants agreeing that
original negotiators who relied on TRIM maps may not understand how delineated boundaries translate to
the ground (Participant 2003, 2007, 2010, 2011, 2017, 2018).
All eight surveyor participants agreed that one of the key issues in the current system is the parties
lack of understanding about surveyable boundaries because too much reliance is placed on old and
inaccurate maps (Participant 2003, 2004, 2007, 2010, 2011, 2012, 2017, 2018). For example, a water shed
boundary cannot be surveyed with sufficient accuracy because it is difficult to identify actual water
shedding behaviour from an aerial photograph (Participant 2010, 2011). Also, small river, stream, and
creek tributaries can be inaccurately described in a 1:20,000 or 1:70,000 photograph (Participant 2010,
2011, 2017). Additionally, the use of old, imprecise maps slows down the negotiation process and leads
to higher costs for demarcation and definition. There is also a lack of knowledge about what makes a
practical boundary and confusion and conflict can arise when boundaries are difficult to recognize in situ.
For example, Participant 2009 a government official recognized that a deactivated forest services road
will fill in with trees within three years and makes a poor boundary.
Therefore, there was consensus among the participating surveyors that First Nations boundary
determination processes would be improved by providing (i) updated, small scale maps showing greater
detail in natural features, and (ii) if the parties had a basic knowledge of surveyable boundaries.
4.3.2.2.3

T2, Bulls-eye

At an average comparative score of 4.00, the surveyors were somewhat aligned with the bulls-eye
concept, but the standard deviation of 1.32 showed less consensus between these participants. One of the
surveyors simply agreed with the statement (Participant 2010). Two said that the bulls-eye concept is
helpful (Participant 2011, 2018). However, this view was not universal because four participants did not
respond (Participant 2003, 2007, 2012, 2017). In addition, the alignment of Participant 2004 was
equivocated because they did not support use of the bulls-eye framework out of concern for the postage
stamp outcome that leads to village-sized grants of Aboriginal title as set out in Delgamuukw. Participant
2004 recognized that First Nations communities have specific rights, such as hunting and trapping,
outside the community. So, while Participant 2004 did not directly agree with the bulls-eye concept, they
recognized that a traditional use area exists beyond title.
Four of the eight surveyor participants did not respond to this question because they do not work in
the field with First Nations. It is anticipated they were less comfortable with speculating on First Nations
land regimes.
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In summary, among those who did respond there was recognition of some form of rights beyond
title boundaries. Participants 2004 and 2011 had the same view, but also reflected concern that the term
“bulls-eye” could lead to application of the postage stamp. Both concepts triangulate with the views of the
First Nation Participants.
4.3.2.2.4

T3, Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations

Seven of the eight surveyor participants were familiar with Tsilhqot’in BCSC and Tsilhqot’in SCC
and responded to questions concerning this theme.
The comparative score of 4.29 and standard deviation of 0.49 showed that these surveyor
participants were aligned and showed consensus with the theme that Tsilhqot’in BCSC and Tsilhqot’in
SCC benefit First Nations. This is consistent with the belief that it was important that the case awarded
Aboriginal title (Participant 2003, 2004, 2007, 2010, 2011, 2012, 2017, 2018). According to Participant
2010, in Tsilhqot’in BCSC Justice Vickers was insightful to rely on traditional use instead of the
economics of the territory.
The main response to this theme was that Justice Vickers did his best to define the location of title
boundaries, but the court did not invite any land surveyors to be involved in the process (Participant
2007). Natural boundaries were defined well. Unfortunately, the metes and bounds descriptions were
vague (Participant 2003, 2007, 2010, 2011, 2012, 2017). The “vagueness of the features referenced in the
decision” has also led to an uncertainty in the “precise location of the boundaries on the ground”
(Participant 2012).
Tsilhqot’in BCSC remains incomplete as its boundary definition is insufficient to permit issuance of
title (Participant 2003, 2012). To achieve certainty the Surveyor General could facilitate necessary
conversation by, “(a) putting the parties together; (b) explaining what the problem is from survey
definition perspective; and (c) providing intelligence to the conversation on survey principles”
(Participant 2003). However, there has not been any noticeable response to Tsilhqot’in BCSC by the SGB
(Participant 2007).
Despite its best efforts, the court in Tsilhqot’in BCSC emulated the same surveyable boundary
problem described by the treaty negotiation process because it lacked land surveyor knowledge and
experience with boundaries (Participant 2003, 2012). It would have been a best practice if a land surveyor
had been engaged as an expert during the trial to provide information on what is required to define and
demarcate a legally sustainable boundary (Participant 2010). Vickers J. left some significant questions as
to what he meant or where he meant the boundary to be located on the ground (Participant 2003, 2012,
2007, 2010).
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In summary, the surveyor participants agreed that Tsilhqot’in BCSC did well at identifying title,
and using natural features as boundaries. However, the court emulated the problems with early
negotiations where the parties were not familiar with the principles of surveyable boundaries.
4.3.2.2.5

T4, Tsilhqot’in BCSC and Tsilhqot’in SCC have led to alternative First Nations land claims
strategies

Seven of the eight surveyor participants were sufficiently familiar with First Nations land claims
strategies to respond to questions concerning this theme.
The comparative score of 1.86 and standard deviation of 1.36 showed that these surveyor
participants were poorly aligned and lacked consensus with the theme that Tsilhqot’in BCSC and
Tsilhqot’in SCC have led to alternative strategies. Participants 2003, 2007, 2010, 2011, 2012 agreed that
First Nation could have a stronger bargaining position after Tsilhqot’in BCSC and Tsilhqot’in SCC, but
from their point of view that has not transpired.
Participants 2003 and 2012 both observed little change in the government’s position. They said that
they believe this reflects limited government resources and personnel focused on First Nation land claims
due to a priority shift to LNG projects and pipelines. Participant 2003 also speculated that those
benefiting from current processes may be impeding improvements driven by Tsilhqot’in BCSC and
Tsilhqot’in SCC. Both Participants 2003 and 2012 agreed that it is a complex situation that may not be
resolved with one court decision and added that parties are “treading carefully” and have not fully
developed new legal positions after Tsilhqot’in BCSC and Tsilhqot’in SCC.
Participants 2004 and 2018 were somewhat aligned with the theme at 4.00, but their responses were
indirect. Participant 2004 suggested that there has been some change, but was not specific. Instead, he
pointed out that Ktunaxa Nation v. British Columbia, 2015 BCA 352 (Ktunaxa) addresses rights outside
First Nation’s core territory. This case will be discussed in Section 4.3.2.3.3. Participant 2018 also
suggested that Tsilhqot’in BCSC and Tsilhqot’in SCC demonstrate a need to capture Elder knowledge, but
did not have any insight about the case altering strategies.
The consensus of surveyors was that Tsilhqot’in BCSC and Tsilhqot’in SCC have provided some
benefit by granting Aboriginal title, but there has not been any change in current strategies. This does not
triangulate with the view of First Nation Participants (T4:3.00, σ = 1.41) as they expressed no consensus
on whether Tsilhqot’in BCSC and Tsilhqot’in SCC have led to alternate strategies.
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4.3.2.2.6

T5, Need for First Nations ADR

With a comparative score of 4.86 and standard deviation of 0.48, surveyors were strongly aligned
and showed consensus with a need for a First Nations ABDR mechanism. This supported the view
expressed by Participant 2011 that there is a need for a process to review and discuss the boundaries,
“preferably sitting around a table” where the parties can “point to a map” so long as the parties can
“understand and relate to” the location boundaries they are defining. This is necessary because conflict
arises when the boundaries are poorly described (Participant 2007, 2010, 2011; Barry, 2016).
This signals that surveyors find First Nations ADR responds to the need for parties to recognize
that a map is a representation of what is on the ground. This is consistent with a belief that accurate maps
or walking the boundaries can reduce confusion and conflict.
There is also support for a mechanism that defines boundaries for Aboriginal communities.
According to Participant 2011’s experience, the 14 First Nations in the Yukon are “very keen to know
with confidence where their boundaries are” because with certainly comes control and income from
resources such as mining, oil and gas, and forestry. It also provides a mechanism to identify and settle
boundary overlap as required by the comprehensive land claims process (Participant 2011).
All the surveyors agree that any ABDR panel needs people with legal training and experience and
that to create trust among First Nations it must ensure fairness (Participant 2003, 2004, 2007, 2010, 2011,
2012, 2017, 2018).
Participants 2004 and 2010 also expressed concern that both the comprehensive land claims and
litigation processes are adversarial which tends to politicize the issues. For example, the Nisga’a treaty
took more than a century to resolve (Participant 2010). In another example, the federal government was
transferring fee simple to a First Nation community, but used 50 to 60-year-old surveys because it suited
the government’s desire to transfer a small parcel (Participant 2010). In practice, First Nation boundaries
are not based on traditional land use, but on economic factors. Lands with minimal resources can lead to
vast territorial agreements because there is minimal economic impact. Lands rich in resources tend to lead
to small agreements because there is greater economic impact (Participant 2010).
Therefore, the surveyor participants are aligned with the suggestion that First Nations ADR should
include a mechanism that defines boundaries for Aboriginal communities in a culturally sensitive manner.
4.3.2.2.7

T6, Independent ABDR mechanism

Only three of the eight surveyors responded to the theme of an independent ABDR mechanism.
This is possibly due to their unfamiliarity with the Waitangi Tribunal process. However, those who
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provided a partial response aligned with a comparative score of 4.00, but the standard deviation of 2.16
reflected divergent views. For example, when asked what would make a good ABDR analogy Participant
2004 suggested the Waitangi Tribunal. Also, Participant 2018 suggests the need for a skilled panel to
respond to government and that any ADR mechanism would need to be capable of dealing with a
confrontational government approach. This supports the proposition that the Waitangi Tribunal is a useful
analogue because it is designed to provide skilled legal analysis of traditional oral evidence that is
culturally sensitive and contextually aware.
Participant 2007 referred to the Surveyor General’s role on the International Boundary Commission
(IBC) as a model that could be used to inform an ABDR mechanism for First Nations. For example,
Participant 2007 suggested that on issues like overlap where only First Nations are involved, the
commission may only need to be populated by those First Nations with a land surveyor acting as
facilitator. In other situations, a commission may need to include provincial and federal government
participants (Participant 2007). This adaptability can be extended to any strategic option for a First Nation
boundary dispute mechanism, including the ADRIC ADR spectrum and selection of expert panel
members who can respond to the unique nature of disputes between First Nations and governments. This
description of adaptability is like what occurs in the WT.
However, a commission can create a conflict if parties are content with the status quo (Participant
2007). The IBC is rare as it is setup for maintenance and conflict mitigation, but most commissions are
designed to solve an acute conflict and dissolve when the issue is resolved (Participant 2007). Surveyor’s
want a mechanism that could handle both situations (Participant 2004, 2007). This triangulates with the
concern of First Nations for both maintenance and resolution of disputes. The use of a mechanism that
deals with both issues may mean that the ABDR gathers data to support resolution when acute situations
arise and can provide pre-survey and research data. This may reduce lead time for a solution
(Participation 2007). This data gathering is like the WT approach where the tribunal researches and
maintains data on claim areas while maintaining the independence of First Nations to resolve their own
overlapping claims.
There is triangulation between the responses provided by surveyors and First Nations. Both
expressed views that align with an independent mechanism provided it is supported by expert panels that
may support an equitable process and diminish the power imbalance between First Nations and
government. The surveyors expanded on this point by suggesting that the panel may be able to implement
WT procedure and provide pre-convening research data on the area.
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4.3.2.2.8

T7, Quasi-judicial ABDR mechanism

With a comparative score of 4.33 and standard deviation of 0.55, surveyors are strongly aligned
and showed consensus with the theme of a quasi-judicial ABDR mechanism. It is believed that this results
from familiarity with boundary resolution mechanisms. It is also reasonable to infer some degree of
profession self-promotion for a mechanism that relies on the expertise of land surveyors.
Current support for the comprehensive claims process has involved surveyors. For example, the
objective of the Surveyor General’s office is to: (i) advise parties on how to “create unambiguous
surveyable boundaries; and (ii) provide surveying procedures for demarcating boundaries (Participant
2003, 2004, 2007, 2012). Advising on the best boundaries usually means identifying natural boundaries
where possible or “unambiguous” metes and bounds descriptions of boundaries that are “practical to
survey” (Participant 2003). This is done to “ensure that the boundaries chosen make sense in terms of
land use, [and] are represented unambiguously in the [agreements]” (Participant 2012).
There has been some discussion with the Surveyor General to help resolve overlapping claims
between First Nations, but there is no formal process (Participant 2007). However, negotiation between
First Nations to eliminate overlapping claims and define title boundary could help resolve the tension
over resources and may promote economic development (Participant 2003, 2012).
Surveyors are currently used as subject matter experts at the end of the comprehensive land claims
process. They assist and inform parties as to the best description of a practical boundary. This is a
facilitation role and can aid First Nations in resolving boundary disputes in the field. This supports using
surveyors in the field to share knowledge about: (i) how to describe boundary evidence as defined in
Tsilhqot’in BCSC and (ii) what makes a surveyable boundary.
Participant 2011 pointed out that map users may not recognize how a map represents what is on the
ground. For example, parties used a 1960’s seismic line as a boundary, but it soon became overgrown and
was no longer useful as a boundary. Participant 2003 noted that contour lines are sometimes used and
because they have no physical representation on the ground they are not useful boundaries. In other
examples, topographic-based boundaries represent mid points on a cliff or run across lakes. It is helpful to
present to the First Nations and government negotiators the “merits of different types of boundaries such
as natural boundaries using river banks, so they have an idea for themselves” (Participant 2011). Likewise
using a 1960s map produces inaccuracies and mistakes can translate to huge distances on the ground
(Participant 2011). Correcting them is a very onerous process because all parties must re-negotiate. So, it
is still best to use ground truthing or visible boundaries (Participant 2011).
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To demarcate the boundary a survey field crew must co-ordinate with community members of the
First Nation who are familiar with the location. In many situations, surveyors and Aboriginal Elders fly
over the area so the Elder can show the surveyors the traditional use lands. This allows the surveyors to
return later and conduct the field survey of the area on their own (Participant 2017).
This is evidence that the surveyors demarcating the boundaries are working with the First Nations
to better understand their cultural perspective. It is a form of sharing horizons and suggests that surveyors
are equipped to assist with cultural sensitivity and contextual awareness in quasi-judicial ABDR.
4.3.2.2.9

Summary and Analysis

In summary, an average comparative score of 4.88 (σ = 0.35) suggests that the surveyor
participants were well aligned and show consensus for the theme (T1) that there is a gap in the current
boundary definition method. There was consensus that First Nations boundary determination processes
would be improved by providing it with (i) updated, small scale maps showing greater detail in natural
features, and (ii) the parties had a basic knowledge of surveyable boundaries.
At 4.80 (σ = 0.48) for T5, the surveyor participants appear to show consensus for support for the
proposal that First Nations need an ABDR mechanism to resolve boundaries. This is likely because they
demarcate the boundaries and see firsthand the difficulty with applying the definition supplied by current
methods. At an average of 4.33 (σ = 0.55) for T7, surveyor participants also aligned and showed
consensus with the theme of using the field court process. This may reflect familiarity with the bornage
process and the Ontario Boundary Act.
The surveyor participants were also aligned and showed consensus with Tsilhqot’in BCSC and
Tsilhqot’in SCC benefiting First Nations (T3:4.29, σ = 0.49) possibly because they value its impact on
professional survey practices. However, their alignment was comparatively weak and there was less
consensus with the theme that Tsilhqot’in BCSC and Tsilhqot’in SCC will lead to alternative strategies in
defining title boundaries (T4:1.86, σ = 1.36) possibly because land surveyors have less experience in prenegotiation and strategizing activities.
The surveyor participants were somewhat aligned, but showed less consensus, with the bulls-eye
view of territory (T2:3.75, σ = 1.32) possibly because it provides a structured spectrum of rights that may
fit a land surveyor’s world view. The group is more highly aligned, but shows weaker consensus, with the
theme recommending an independent ABDR mechanism using the Waitangi Tribunal model (T6:4.00, σ
= 2.16). This reflects some comfort with the quasi-judicial mechanism.
The next section discusses the comparative alignment of the three participant lawyers with the
seven themes.
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4.3.2.3
4.3.2.3.1

Lawyers
Introduction

The three lawyers interviewed were licensed to practice and resident in British Columbia, Alberta,
and Ontario and all had experience with Aboriginal law and comprehensive claims.
The overall average alignment of the lawyer participants is the comparative score of 4.00 (σ =
1.09). The sample standard deviation of 1.09 showed relative agreement between the lawyer participants.
This signals that lawyers were somewhat aligned with all seven themes.
The next seven sub-sections discuss the results for each of the seven themes for the lawyer
participants.
4.3.2.3.2

T1, Surveyable boundary gap

The lawyer participants were almost neutral concerning the surveyable boundary gap theme with an
average comparative score of 3.33. The standard deviation of 0.58 showed consensus between the lawyer
participants. The lawyer participants recognized the importance of defining boundaries, but did not
discuss the gap issue. For example, Tsilhqot’in BCSC defined the type of use required on the ground for
Aboriginal title to be granted and the boundaries were defined with caution to avoid creating hostilities
with adjacent First Nations. However, Participant 2025 noted that the boundary definition was not done
with precision. Participant 2002 said, “There certainly needs some clarity on boundaries on where these
titles land start and end. That helps everyone I think.”
The alignment of the lawyer participants with the surveyable boundary gap theme triangulates
weakly with the First Nation Participants (T1:4.43, σ = 0.53) and surveyor participants (T1:4.88, σ = 0.35)
that the impact of Tsilhqot’in BCSC and Tsilhqot’in SCC is limited. As suggested by surveyor Participant
2003, this may be because Tsilhqot’in BCSC and Tsilhqot’in SCC remains incomplete as the Tsilhqot’in
BCSC boundary definition is not sufficient to permit documentation of Aboriginal title.
4.3.2.3.3

T2, Bulls-eye

The lawyer participants were strongly aligned with the bulls-eye concept with an average score of
5.00. The standard deviation of 0.00 showed agreement between all lawyer participants. In this research,
use of the term “bulls-eye” was first initiated by lawyer Participant 2002 who said:
Beyond the court case and talking to the First Nations I think most of them
conceive their territories as something like a bulls-eye; like there is an area where it is
clearly near the centre where everyone knows that it is exclusively their land. As you
get out to the ends… where there is a… no person’s land, where territories were more
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fluid, where there have been more incursions by raiding parties and question was…
were those [territories] defended? Were the boundaries static?
Participant 2025 agreed saying, “more often than less, this would probably look like a bulls-eye.”
These lawyer participants described the centre of the bulls-eye as land where First Nation use is
sufficiently intense and consistent over time that it can support the grant of title. Beyond this central point
are peripheral lands where First Nation use is insufficient to meet the test for title (Participant 2025).
Participant 2025 criticized the BC Court of Appeal in Tsilhqot’in BCCA for taking the bulls-eye concept
too far and creating postage stamp title.
Courts have not yet addressed the extent of Aboriginal rights over lands outside the title grant or
bulls-eye. However, Participant 2002 noted that the British Columbia Court of Appeal confirmed a BC
Supreme Court decision in Ktunaxa that some rights do exist beyond the bulls-eye as the First Nation
territory included sacred mountains in the sightline of the primary villages. Climbing these mountains is
disrespectful and would cause offense to the spiritualism of the Ktunaxa Nation. In Ktunaxa, the courts
found that the Ktunaxa Nation had to be consulted before anyone approached the mountains even though
they were not part of core Ktunaxa lands. This decision had a negative impact on the development plans
of a ski resort.
This view triangulated with those of the First Nation Participants (T2:4.25, σ = 0.50) and surveyors
(T2:4.00, σ = 1.32) and tends to validate the hypothesis of territory as a spectrum of diminishing rights
radiating out from a core territory, or bulls-eye. However, participants caution that describing territory
this way can lead to an application of the hypothesis that leads to a postage stamp at the center of the
bulls-eye where the community only has title to small village sites as in Marshall and not the whole of its
territory as in Tsilhqot’in SCC (First Nation Participant 2021) application of the hypothesis.
4.3.2.3.4

T3, Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations

At an average score of 5.00, the lawyer participants were strongly aligned with the theme that
Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations. The standard deviation of 0.00 showed
agreement between all lawyer participants. Participant 2025 said, “I think what the case did was it made
the [federal and provincial] governments take very seriously the fact that Aboriginal title was a right that
would be awarded.” All lawyer participants agreed that Tsilhqot’in BCSC and Tsilhqot’in SCC show how
Aboriginal title can be awarded when Aboriginal use of a territory is sufficiently intensive and to the
exclusion of others (Participant 2002, 2025, 2027). The Tsilhqot’in First Nation presented evidence of
active exclusion because the court accepted knowledge of traditional use in evidence (Participant 2002,
2025, 2027).
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Two lawyer participants also noted that, following Delgamuukw, settlement in villages does not
preclude the grant of title, but may lead to the village-sized or “postage-stamp” sized title grants described
in Marshall (Participant 2025, 2027). This shows that Tsilhqot’in BCSC and Tsilhqot’in SCC may have
greater scope and benefit to less remote First Nations with less territorial exclusivity than the Tsilhqot’in
First Nation. However, this remains an uncertain part of the definition of Aboriginal title. This
triangulates with the views of First Nation Participants (T3:3.67, σ = 1.30), who are not sufficiently aware
of Tsilhqot’in BCSC and Tsilhqot’in SCC or its implications, and surveyor participants (T3:4.29, σ = 0.49)
who find Tsilhqot’in BCSC limited by its lack of practical boundary definitions.
4.3.2.3.5

T4, Tsilhqot’in BCSC and Tsilhqot’in SCC have led to alternative First Nations land claims
strategies

At an average score of 2.00 and standard deviation of 1.41, lawyers are somewhat non-aligned, but
not in agreement with each other concerning T4 as one scored 3 (Participant 2002), another scored 1
(Participant 2025), and the third (Participant 2027) was DNR. Neither participants 2002 or 2025 could
identify any shift in First Nations land claim strategies that could be attributed to Tsilhqot’in BCSC and
Tsilhqot’in SCC. Participant 2025 said that Tsilhqot’in BCSC and Tsilhqot’in SCC forced the federal and
provincial governments to, “sit up and take notice,” but was not specific about how. Participant 2027 no
longer has strong connections to First Nations communities and did not respond to the question. This led
to an comparative score of 2.00, excluding Participant 2027.
This result triangulates somewhat with the views of First Nation Participants (T4:3.00, σ = 1.41)
and surveyors (T4:1.86, σ = 1.36) suggesting that there has not been any shift in First Nations land claim
strategies after Tsilhqot’in BCSC and Tsilhqot’in SCC because there is uncertainty about how it can be
applied.
4.3.2.3.6

T5, Need for First Nations ADR

The average score of 4.33 suggests that the lawyer participants were less strongly aligned with the
need for a First Nation ADR mechanism. The standard deviation of 1.15 shows weak consensus between
these participants.
Participant 2002 said:
The biggest problem with the processes, I think is that they take so long and
they’re very expensive. They are a huge drain on people’s time and resources.
Particularly in the First Nations where there is a limited amount of both. For the highlevel decision-makers they are so busy with other matters the day-to-day running of
First Nation government or the classic Indian band style government that it doesn't
leave much leftover for these big issues.
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However, Participant 2025 was more neutral with a score of 3.00 saying there already are several
informal ADR mechanisms in Canada that work between First Nations and proponents such as Impact
Benefit Agreements (IBA). In an IBA the proponent, such as oil and gas company, pays the First Nation
to conduct land use studies to demonstrate to the proponent the nature of impacts and extent of their
traditional boundaries (Participant 2025).
Participant 2025 also said that some First Nations trust the Canadian court system and may resist a
new and separate system.
Participant 2027 described their experience in the Arctic at Iqaluit, Pangnirtung, Resolute, Grise
Fiord, Tuktoyaktuk, and Inuvik, and reported that recognizing the community as the local authority and
participating with the community led to strong acceptance, openness, and respect from the community.
This supports the theoretical perspective that any ABDR mechanism should apply the sharing horizons
theory described in section 3.3.3.3 for cultural sensitivity and contextual awareness.
Participant 2002 suggested that a First Nations ADR mechanism needs to have mediators with
backgrounds in Aboriginal law, anthropology and geography. This also suggests a need for cultural
sensitivity and contextual awareness. It supports the discussion in Chapter 3 that an ABDR mechanism
needs a panel with multiple backgrounds to adapt to different contexts.
Finally, Participant 2025 said that Tsilhqot’in BCSC defined the intensity of land use needed for
Aboriginal title. However, it is necessary to be cautious when defining title boundaries to avoid risk that
overlap issues will create hostilities with adjacent First Nations.
This alignment triangulates with those of First Nation Participants (T5:4.56, σ = 0.38) and
surveyors (T5:4.80, σ = 0.48) that an ADR mechanism needs trust, cultural sensitivity, and contextual
awareness through communication and sharing horizons, discussed in section 3.3.3.3.
4.3.2.3.7

T6, Independent ABDR mechanism

The lawyer participants were strongly aligned with an independent ADR process with an average
of 4.67. The standard deviation of 0.58 showed relative agreement between all lawyer participants.
Participants 2002 and 2027 identified the Waitangi Tribunal as a good model for an independent
Canadian ABDR mechanism because of the diverse disciplines on its panels.
Participant 2025 generally agreed with the value of an independent ABDR mechanism, but
questioned the Waitangi Tribunal’s value as an analogue because the Canadian federal government
approaches negotiations with First Nations from a paternalistic position. Unlike New Zealand, it tends to
neglect input from First Nations and non-governmental experts (Participant 2025).
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This alignment triangulates with the concern of First Nation Participants (T6:4.25, σ = 0.96) for
resolution of disputes and interest in the WT approach where the tribunal researches and maintains data
on claim areas while maintaining the independence of First Nations to resolve their own overlapping
claims. It also triangulates with the concern of some surveyors (T6:4.00, σ = 2.16) that an ABDR
mechanism use skilled legal analysis of traditional oral evidence that is culturally sensitive and
contextually aware to respond to confrontational government paternalism.
4.3.2.3.8

T7, Quasi-judicial ABDR mechanism

The lawyer participants were somewhat in alignment with a quasi-judicial ABDR mechanism
scoring 3.67. The standard deviation of 1.53 showed weak agreement between all lawyer participants. For
example, Participant 2025 suggested that First Nations trust the Canadian court system. A quasi-judicial
ABDR mechanism may have some advantage over an independent mechanism if it is able to extend the
trust already granted to the courts by First Nations.
This viewpoint was reinforced by Participant 2002 where there is uncertainty that a surveyor could
stand alone between disputing provincial and federal governments and First Nations to make a binding
boundary determination. The bornage processes is useful in Quebec because its boundaries are generally
well defined (Participant 2002). Unfortunately, First Nations boundaries are not well defined. Therefore,
extending the bornage to First Nations needs to have clear rules and criteria about how to define territory
(Participant 2002). However, embedding an ABDR mechanism in the judicial system would bind it to
Tsilhqot’in BCSC and Tsilhqot’in SCC precedents by the principle of stare decisis. This would import the
need to recognize the full spectrum of oral and traditional evidence to define occupation (Participant
2025). Embedding the bornage process in the judicial system can retain First Nations trust by recognizing
oral and traditional evidence.
The bornage process may help resolve disputes between adjacent First Nation communities, but
this is often done in an informal manner. Participant 2025 highlights that involving a surveyor in a
process that includes archaeological screening, gathering of oral histories, and the nature of land use from
members of the community could satisfy all parties in the definition of title boundaries. Participant 2025
said that a quasi-judicial ABDR mechanism may be too formal. This may reflect unfamiliarity with the
full range of the ADRIC ADR continuum which includes informal negotiation and facilitation. For
example, a quasi-judicial ABDR mechanism may use the bornage model to empower expert Aboriginal
title boundary surveyors to facilitate informal resolutions by providing First Nations with knowledge of
what makes a surveyable boundary and what evidence provides the strongest claim.
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This alignment triangulates with those of First Nation Participants (T7:4.25, σ = 0.50) that a quasijudicial ABDR mechanism needs to separate the SGB from NRCAN and INAC to ensure there is both the
perception of, and actual trust and impartiality, between First Nations and a quasi-judicial ABDR
mechanism supported by the SGB. It also triangulates with the alignment of surveyors (T7:4.33, σ = 0.55)
for cultural sensitivity and contextual awareness in a quasi-judicial ABDR mechanism.
4.3.2.3.9

Summary and Analysis

In summary, the lawyer participants were strongly aligned with both the bulls-eye principle (T2:
5.00, σ = 0.00), that Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations (T3: 5.00, σ = 0.00),
and the independent ABDR mechanism (T6: 4.67, σ = 0.58).
The lawyer participants were less strongly aligned with the need for First Nation ADR (T5: 4.33, σ
= 1.15) and the quasi-judicial ABDR mechanism (T7: 3.67, σ = 1.53). The neutral alignment of lawyers
on the theme concerning the surveyable boundary gap (T1: 3.33, σ = 0.58) may reflect a lack of
awareness about the value surveying adds to the process. Two of the three lawyers were unaware that
surveyors collected boundary evidence or topography data. Their only experience with surveyors was redefining existing boundaries in real property reports. This implies that surveyors need to educate the legal
community about their professional capabilities.
The lawyer participants were poorly aligned with the theme that Tsilhqot’in BCSC and Tsilhqot’in
SCC have led to alternative First Nations land claim strategies (T4: 2.00, σ = 1.41). This may reflect
knowledge that the impact of Tsilhqot’in BCSC and Tsilhqot’in SCC remains unsettled.
The next section discusses the comparative alignment of the two government civil servant
participants with the seven themes.
4.3.2.4
4.3.2.4.1

Government
Introduction

The two non-surveyor, senior federal civil servant participants were based in British Columbia and
had direct personal experience, from the government perspective, with boundary definition in the
comprehensive claims process. They are recognized as experts on land boundary definition in the
comprehensive claims process and relations with Aboriginal Peoples. Their experience includes testifying
as expert witnesses on land boundary definition in the Supreme Court of British Columbia.
The overall alignment of the government participants was 3.25 (σ = 0.99). The lower relative score
can be attributed to these participants splitting their response to the ABDR theme, T4, with one scoring 1
and the other scoring 2, for an average score of 1.50 (σ = 0.71). Neither responded to the bulls-eye theme,
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T2. The standard deviation of 0.99 reflects relative agreement between both government participants, but
is skewed toward 1 by the divergent views on T1 (T2: 3.00, σ = 1.41) where one scored 4 and the other
scored 2. Participant 2009’s lack of response to T2, T6, and T7 meant that no standard deviation could be
calculated for these themes and that the reported overall standard deviation was based on four themes.
The next seven sub-sections discuss the results for each of the seven themes for the non-surveyor
federal civil servant, or government participants.
4.3.2.4.2

T1, Surveyable boundary gap

The government participants scored a neutral average of 3.00 concerning the surveyable boundary
gap theme. The standard deviation of 1.41 showed divergence between these government participants.
Participant 2009 works closely with surveyors in the field and was somewhat in alignment with the
existence of a boundary definition problem at a score of 4.00. Participant 2016 has limited survey field
experience and was poorly aligned at a score of 2.00.
Participant 2009 recognized that the definition of boundaries has developed over time. It starts with
TRIM maps that are 1:20,000, as discussed in section 4.2.3.2. Often these TRIM maps are too old and fail
to properly identify modern features. Participant 2009 described boundary maps derived from old,
outdated imagery. Consequently, TRIM maps may define a boundary using roads that were
decommissioned decades ago. As natural vegetation obscures the old road within a few seasons the map
no longer provides a useful description of the boundary (Participant 2009). Likewise, Participant 2016
noted that some natural boundaries identified on maps or aerial imagery move or cease to exist and the
surveyor cannot use them to define the boundary. For example, creeks can be incorrectly identified on a
photograph to define a boundary. However, Participant 2016 said that it does not occur often and is not an
issue because the parties can renegotiate the boundary location.
Both participants agreed that in more remote areas the boundary definition process relies on natural
boundaries such as rivers, mountain peaks, and ridges to define and demarcate the updated boundary
(Participant 2009, 2016). For example, Participant 2016 said that Chapter 3 of the Nisga’a Final
Agreement defines boundaries of Nisga’a territory as, “the height of land between the Nass watershed and
Observatory Inlet” (Nisga'a Final Agreement, 2001). In densely populated areas such as Southern
Ontario, clarity and precision are required (Participant 2009). This density means there is an increased
potential for conflict between communities. The clarity and high precision of surveys helps minimize
conflict between neighbouring communities. LIDAR would be helpful, but there is insufficient budget for
its extensive use. Alternatively, Participant 2009 suggests that 3D mapping and drone technology may
support improved boundary definition. Guidelines around boundary definition evolve gradually and are
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informed by experience. “We see where we are incurring a lot of cost with potentially marginal value, we
will go in and try to amend our policy” (Participant 2009).
Participant 2009 also recognizes that the First Nations see, “the survey of their treaty settlement
land as an opportunity for employment within their community and an opportunity for economic control
of resource development.” However, both government participants regard surveying in remote areas as an
“unnecessary” expense (Participant 2009, 2016).
The views of Participant 2009 (T1: 4.00) concerning the surveyable boundary gap theme
triangulate with those of First Nation Participants (T1: 4.43, σ = 0.53), surveyors (T1: 4.88, σ = 0.35), and
lawyers (T1: 3.33, σ = 0.58) in saying that clear boundary definition is crucial to reducing conflict and the
cost of recurring negotiations to resolve boundary disputes. However, one government participant
diverges as Participant 2009 (T1: 2.00) suggests that precise boundary definition has “marginal value” in
remote areas. This divergence may reflect the direct experience of First Nations with the economic value
of boundary definition while Participant 2009 had indirect experience. Therefore, the government
participants return divergent scores of 4 (Participant 2009) and two (Participant 2016) resulting in a
neutral score without consensus (T1: 3.00, σ = 1.41).
4.3.2.4.3

T2, Bulls-eye

Neither government participant responded to the bulls-eye question. Their focus concerns defining
the boundaries in the comprehensive claim process and the traditional use boundaries do not require the
same precision. As a result, the interview focused on their experience with the comprehensive claim
process for defining the area requiring consent. These are presented in the previous section 4.3.2.4.2.
4.3.2.4.4

T3, Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations

At 4.00 and a standard deviation of 0.00, both government participants were somewhat in
alignment with the theme that Tsilhqot’in BCSC and Tsilhqot’in SCC benefitted First Nations. Both agree
that the case is pivotal in that it granted Aboriginal title and has demonstrated there is an alternative path
to reconciliation (Participant 2009, 2016).
Unfortunately, despite its best efforts, the court in Tsilhqot’in BCSC emulated the problem
described by the treaty negotiation process because it lacked the knowledge and experience in defining
surveyable boundaries (Participant 2016). It would be a best practice if a surveyor had been engaged as an
expert during the trial to provide information on what is required to define and demarcate a legally
sustainable boundary (Participant 2016).

The judge did a good job, but has left some significant

questions as to what he meant, or where he meant the boundary to be demarcated (Participant 2016).
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The alignment of the government participants with the theme concerning the gap in judicial
awareness about surveyable boundaries (T3:4.00, σ = 0.00) triangulates with the views of the surveyors
(T3:4.29, σ = 0.49) and lawyers (T3:5.00, σ = 0.00) that Tsilhqot’in BCSC is limited by its lack of
practical boundary definitions.
4.3.2.4.5

T4, Tsilhqot’in BCSC and Tsilhqot’in SCC have led to alternative First Nations land claims
strategies

The government participants were strongly non-aligned at a score of 1.50 with the theme that
alternative strategies have come out of Tsilhqot’in BCSC and Tsilhqot’in SCC. The standard deviation of
0.71 shows that there is consensus between the participants as Participant 2009 scored 1.00 (non-aligned)
and Participant 2016 scored 2.00 (somewhat non-aligned). For example, Participant 2009 said, “I think
the [case] will eventually [require] some discussion on [Tsilhqot’in SCC] but I don’t think they got down
to that level of implementation detail.” Participant 2016 identified no real change in the First Nations that
are in the later stages of the comprehensive claims process. However, Participant 2016 said that
Tsilhqot’in SCC may have influenced those in the early stages, or those that have not engaged in the
process at all, to be less keen on the comprehensive claims process.
The lack of change in strategies triangulates with the other groups in suggesting that Tsilhqot’in
SCC has yet to cause any real change in First Nations land claim strategies.
4.3.2.4.6

T5, Need for First Nations ADR

Both government participants were neutrally aligned (T3: 3.00, σ = 0.00) with the theme
concerning need for First Nations ADR and the standard deviation of zero shows that they scored the
same.
Both government participants said First Nations ADR is unnecessary because there are existing
alternatives as discussed below. However, both also acknowledged that there is some room for
improvement, including facilitation by surveyors concerning practical boundary definition.
Existing alternatives include treaty negotiation and negotiation of tri-partite agreements between
the provincial and federal government and First Nation Participants (Participant 2009, 2016). A treaty can
be used to transfer fee simple interests in a process known as statutory vesting (Participant 2009).
Currently, statutory vesting is only available in the treaty context (Participant 2009). It might be possible
to extend this to a day-to-day transfer process (Participant 2009).
Surveyors were not involved in the development of Aboriginal traditional knowledge maps
(Participant 2016). Surveyors may need to provide mapping resources and knowledge of surveyable
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boundaries to First Nations to assist them with these traditional maps (Participant 2016). Also,
government is required to consult with First Nations and this provides an alternative to a formal First
Nations ADR mechanism (Participant 2016). The government can focus on specific resource
development and consult with any First Nation with a claim (Participant 2016).
This neutral view of the government participants (T3: 3.00, σ = 0.00) diverges from the aligned
views of First Nation Participants (T5:4.86, σ = 0.38), surveyors (T5:4.80, σ = 0.48), and lawyers
(T5:4.33, σ = 1.15), because it neglects shared horizons.
4.3.2.4.7

T6, Independent ABDR mechanism

Participant 2009 did not respond to the Waitangi Tribunal as their experience is with boundaries
and they did not feel comfortable discussing an independent ABDR mechanism. They said that they find
the current ABDR systems work.
Participant 2016 scored 4 (σ not meaningful for 1 data point) and acknowledged that the Waitangi
Tribunal analogue may have application to non-registered First Nation boundaries in the Canadian
context, but did not provide a narrative about how this concept would be operationalized.
The view of Participant 2016 signals some alignment with the theme concerning an independent
ABDR mechanism (T6:4.00, σ = undefined). This triangulates with First Nation Participants (T6:4.25, σ =
0.96), surveyors (T6:4.00, σ = 2.16), and lawyers (T6:4.67, σ = 0.58). However, this single view may not
represent the broader government perspective.
4.3.2.4.8

T7, Quasi-judicial ABDR mechanism

Again Participant 2009 did not respond to the bornage process as their experience is with
boundaries and they did not feel comfortable discussing a quasi-judicial ABDR mechanism.
However, at 4 (σ not meaningful for 1 data point), Participant 2016 was somewhat aligned with the
quasi-judicial ABDR mechanism being familiar with the Ontario Boundaries Act process. They were
enthusiastic about using the Ontario Boundaries Act process by stating:
It’s a quasi-judicial approach in the Boundaries Act case. Two surveyors will
present their cases and they try to make a decision about where the boundary is
located. It’s not a full trial process. It may be a step between bornage and an actual
court case.
Participant 2016 expressed concern that in Tsilhqot’in BCSC Vickers J. did not receive evidence
from surveyors as experts on boundary definition, but relied on evidence from a geographer who was
unable to give the court surveyable boundary definitions. Participant 2016 acknowledged that a quasi-
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judicial ABDR mechanism that included surveyors in a fashion like the Ontario Boundaries Act would
improve decisions by providing “legally sustainable” boundaries.
Additionally, in the current process negotiators tend to resist re-opening negotiations once an
agreement is reached (Participant 2016). This frustrates the definition of surveyable boundaries as
agreements tend to neglect input from surveyors during negotiations. Correction requires re-opening
agreements. The process would be streamlined if surveyors were asked to provide technical input during
initial negotiations, but there is resistance to this cost until its need becomes apparent after attempts are
made to implement the initial agreement (Participant 2016).
The alignment of the government participants with the theme concerning a quasi-judicial ABDR
mechanism (T7: 4.00, σ = undefined) triangulates with those of First Nation Participants (T7:4.10, σ =
0.60), surveyors (T7:4.02, σ = 1.02), and lawyers (T7:4.00, σ = 1.09) that a quasi-judicial ABDR
mechanism need to provide practical boundaries. However, it is a perspective that appears to value
negotiating efficiency to minimize cost. It does not address the view that a quasi-judicial ABDR
mechanism must include cultural sensitivity and contextual awareness.
4.3.2.4.9

Summary and Analysis

In summary, the government participants were somewhat aligned with the benefits from Tsilhqot’in
(T3:4.00, σ = 0.00), the independent ABDR (T6:4.00, σ = undefined), and the quasi-judicial ABDR (T7:
4.00, σ = undefined). This reflects support for the concept of an ABDR mechanism that is less concerned
with being independent or quasi-judicial.
The government participants were neutral on the surveyable boundary gap (T1:3.00, σ = 1.41), and
the need for a First Nation ADR (T5: 3.00, σ = 0.00). This reflects divergent views about the value of a
surveyable boundary gap and a belief that a First Nation ADR mechanism is unnecessary because
comprehensive claims settlement process can achieve the same goals.
The government participants were poorly aligned with alternative strategies from Tsilhqot’in BCSC
and Tsilhqot’in SCC (T4: 1.5, σ = 0.71) and this reflects a perception that the case has yet to cause any
real change in First Nations land claim strategies.
The next section discusses the comparative alignment of the two industry participants with the
seven themes.
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4.3.2.5
4.3.2.5.1

Industry
Introduction

The two industry participants who were interviewed, were senior managers in the oil and gas
industry. They were based in Alberta and held responsibility for managing the relationship between their
respective corporations and First Nations where the corporations were producing and exploring for oil and
gas.
The overall alignment of these two industry participants is 3.07 which is closer to neutral than any
other group. However, the standard deviation of 4.48 reflects divergent views between these participants
and that Participant 2001 did not respond to T5 (First Nations ADR) or T6 (Independent ABDR). This
may be consistent with a perspective that is more concerned with certainty and a stable system than
details about what the system involves.
The next seven sub-sections discuss the results for each of the seven themes for the industry
Participants.
4.3.2.5.2

T1, Surveyable boundary gap

The industry participants were strongly aligned with the theme of a current boundary gap with a
score of 4.50 and reflected consensus with a standard deviation of 0.71.
Participant 2001 described the existing consultation process in Canada as recently becoming more
standardized. The Province of Alberta has changed its process by developing an Aboriginal Consultation
Office (ACO) in its Department of Indigenous Relations. There is a similar office in British Columbia
known as the British Columbia Oil and Gas Commission. The mandate of both is to advise industry on
which First Nations need to be consulted when preparing resource development applications that require
First Nation consultation (Participant 2001). The mandate includes advice on the level of consultation that
is required. This is usually a function of the size and scope of the project, but occasionally reflects the
First Nation’s interest in the area. Conceivably, the ACO could advise that more consultation is required
for one First Nation than another (Participant 2001). This simplifies the process for industry and
simultaneously ensures that the appropriate First Nations are consulted and none are overlooked
(Participant 2001).
However, this process is constrained by the lack of delineated First Nations boundaries to inform
the ACO, and provincial counterparts, about the location and extent of First Nation claims and is
exacerbated by changing claims (Participant 2001).
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Participant 2001 highlighted an improvement in the system that allows for the aggregation of land
claims information, but the process needs certainty in the location of the boundaries to ensure the system
is stable.
For example, Participant 2001 shared their experience with a project that has been active for ten
years. When it first started there were four First Nations the industry applicant needed to consult. Later,
the ACO added two more, but one of these was soon removed. Then one of the original four was
removed, but added back soon afterwards. This removal and addition cycle repeated “frequently and
regularly” (Participant 2001). Industry has difficulty with this process as the uncertainty is expensive to
manage and discourages investors (Participant 2001). This may reflect uncertainty about the definition of
Aboriginal title and traditional use boundaries.
Participant 2001 said that they did not understand the reasons for boundary change and that
changes seemed random. Literature suggests that this may reflect the man-man perspective between
Aboriginal peoples and their view on boundary stability and the man-thing perspective of Canada’s
federal and provincial governments (Bohannan, 1963). As was discussed in Chapter 2, the Aboriginal
man-man relationship uses a fuzzy definition of the location of title, traditional territory, and ecozone
(mere notification area) boundaries. This results in a movement of boundaries when government attempts
to define boundaries with certainty. However, this research indicates that the issue reflects inconsistent
use of maps and poor communication. For example, in one community the province neglected to advise
industry participants that boundaries were going to change (Participant 2001). This was especially
unexpected as the change was based on a commercial license fishing area that was unrelated to the
industry application (Participant 2001).
Providing certainty benefits both industry and First Nations. Participant 2001 shared that any
project on Aboriginal lands offers industry a finite pool of benefits at a cost. The benefits are linked to
boundaries as they define the resources that industry can access. When boundaries change the benefits
and costs change and frequent, unstable boundary changes create too much uncertainty and discourage
investment (Participant 2001).
Boundary certainty benefits First Nations as it removes dispute over the apportionment of
economic project benefits (Participant 2001). However, overlapping claims cause tension between First
Nations competing for the same benefits and creates uncertainty for industry that may lead to
abandonment of the project (Participant 2001).
The alignment of the industry participants (T1:4.50, σ = 0.71) with the surveyable boundary gap
theme triangulates with First Nation Participants (T1:4.43, σ = 0.53), surveyors (T1:4.88, σ = 0.35),
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lawyers (T1:3.33, σ = 0.58), and government (T1:3.00, σ = 1.41). This suggests a degree of
acknowledgment that elimination of boundary uncertainty may remove tension and promote economic
development (Participant 2003, 2021).
4.3.2.5.3

T2, Bulls-eye

Both industry participants were strongly aligned with the bulls-eye theme with a score of 5.00 and
the standard deviation of 0.00. For example, Participant 2005 was asked if Aboriginal people regard their
territory as a bulls-eye with a strong title claim in the middle and diminishing rights moving outward. In
response Participant 2005 said, “that’s correct.” Participant 2005 also commented that there might be
some resistance to the use of UNCLOS as an analogue because its origin was not informed by an
Aboriginal cultural perspective.
Participant 2001 said that the strength of a First Nation claim to consultation is usually based on its
proximity to project lands and the anticipated impact the project may have on a community. Participant
2001 also said that this practice is used by First Nations. If one First Nation appears likely to be more
directly impacted by a project, other First Nations will defer to it (Participant 2001). This might suggest
that First Nations are willing to resolve overlap by recognizing the relative strength of community claims.
Participant 2001 recognized that rights such as hunting, fishing, and trapping extend beyond title
boundaries and that the strength of a claim is based on the closest community. This triangulates with the
bulls-eye concept shared by First Nation Participants (T2:4.25, σ = 0.50), surveyors (T2:4.00, σ = 1.32),
and lawyers (T2:5.00, σ = 0.00). Triangulation with the government participants is not possible as neither
responded to this theme.
4.3.2.5.4

T3, Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations

The industry participants were polarized on whether Tsilhqot’in BCSC and Tsilhqot’in SCC
benefits First Nations. Participant 2001 was somewhat aligned at 4.00 saying it will have broad
implications, but recognizing that currently these are unclear. They said:
I think from a resources management perspective there are still a lot of
questions to be asked and answered in terms of how much authority they do have or
where is the overlapping jurisdiction? What does the province have in terms of
resource management? What do the Feds have? What do the Tsilhqot’in have? And,
so I think it is an interesting decision and I think it will have broader ramifications but
I haven’t kind of figured out how those ramifications will work.
In contrast, Participant 2005 was poorly aligned at 2.00 because they do not see how Tsilhqot’in
BCSC and Tsilhqot’in SCC can be generalized since the Tsilhqot’in First Nation has an uncommon
exclusivity in how it used its lands. This is partly because of its remoteness, but also because, historically,
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the Tsilhqot’in were known to be vigilant in defending their territory. Therefore, Participant 2005
reasoned that exclusive control is “the crucial point” and it may be “becoming more and more difficult”
for other First Nations “to be able to prove exclusive rights” that meet the test in Tsilhqot’in SCC. This
divergence is reflected in a standard deviation of 1.41.
Together the industry participants present a neutral average score. This split may reflect uncertainty
about how to apply Tsilhqot’in BCSC and Tsilhqot’in SCC to other First Nations in Canada. Both
participants agree that Tsilhqot’in BCSC and Tsilhqot’in SCC are helpful in showing that Aboriginal title
can be granted, but their concern with its generalizability tends to triangulate with the perspectives of
First Nation Participants (T3:3.67, σ = 1.30). It diverges from the alignment of surveyors (T3:4.29, σ =
0.49), lawyers (T3:5.00, σ = 0.00), and government officials (T3:4.00, σ = 0.00) whose perceptions that
suggest Tsilhqot’in BCSC and Tsilhqot’in SCC benefit First Nations is more settled.
4.3.2.5.5

T4, Tsilhqot’in BCSC and Tsilhqot’in SCC have led to alternative First Nations land claims
strategies

At a score of 1.00 with a standard deviation of 0.00, neither industry participant is aligned with the
theme that Tsilhqot’in BCSC and Tsilhqot’in SCC have created alternative strategies among First Nations.
Participant 2005 commented that immediately following Tsilhqot’in SCC, First Nation communities
anticipated being able to use the precedent to obtain Aboriginal title through litigation. This expectation
has evaporated because it is unclear how the principles set out in Tsilhqot’in BCSC and Tsilhqot’in SCC
can apply in less isolated and less vigilantly defended territories (Participant 2005).
Again, recognition of a lack of change in First Nations land claim strategies triangulates with the
other participant groups in suggesting that Tsilhqot’in BCSC and Tsilhqot’in SCC have yet to have
substantive impact.
4.3.2.5.6

T5, Need for First Nations ADR

Participant 2001 was the first interviewee and was not asked about the need for a First Nations
ADR and was recorded as DNR. Participant 2005 was somewhat non-aligned with this theme (T5:2.00, σ
= undefined) and said they did not believe that First Nations would trust any external mechanism. They
suggested there is a belief among Canadian First Nations that the Canadian judicial system is the only
forum that is impartial enough to give First Nation interests a fair hearing. Participant 2005’s view tends
to discount the value of an independent ABDR mechanism, but supports a quasi-judicial ABDR
mechanism within in the Canadian judicial system. However, this is the view of a sole participant in this
group.
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This diverges with the general alignment of First Nations (T5:4.86, σ = 0.38), surveyors (T5:4.80, σ
= 0.48), and lawyers (T5:4.33, σ = 1.15) with an independent ADR mechanism, but triangulates with
support for a quasi-judicial ADR mechanism based on trust in the judicial system. However, it
triangulates weakly with the neutral government perspective (T5:3.00, σ = 0.00) in neglecting any
comment about cultural sensitivity and contextual awareness.
4.3.2.5.7

T6, Independent ABDR mechanism

Again, Participant 2001 was not asked about an independent ADR mechanism and was recorded as
DNR. Participant 2005 was somewhat non-aligned with this theme (T6:2.00, σ = undefined) as they
expressed the view that there is no support for an external ABDR system and that only the Canadian
judicial system is trusted for impartiality.
Additionally, Participant 2005 said the Waitangi Tribunal is a good analogy for an independent
ABDR mechanism. However, Participant 2005 qualified this statement saying the WT’s application is
limited because the Māori First Nation is a relatively homogeneous group of four tribes whereas Canada
has 617 First Nations. Participant 2005 reasons that it is not practical for a Canadian tribunal to have an
expert on all 617 First Nations. In addition, Canada would need legal expertise for both its federal and
provincial jurisdictions while New Zealand is concerned with only one.
This does not appear to triangulate with the concern of First Nation Participants (T6:4.25, σ =
0.96), surveyors (T6:4.00, σ = 2.16), and lawyers (T6:4.67, σ = 0.58) about the practicality of an ABDR
mechanism. The industry participants also expressed no view about the value of an independent ABDR
that was informed by surveyor expertise and was culturally sensitive and contextually aware.
4.3.2.5.8

T7, Quasi-judicial ABDR mechanism

At 4.00 with a standard deviation of 0.00, both industry participants were somewhat in alignment
with the theme concerning a quasi-judicial ABDR mechanism. Participant 2001 said that First Nations
only trust the judicial system to give them a fair hearing. This is consistent with the hypothesis that a
quasi-judicial ABDR mechanism can be part of the judicial system.
Participant 2001 said that a quasi-judicial ABDR mechanism would be dependent on how it is
structured within the judicial system and the expertise it deploys. For example, Participant 2001
recommends that surveyors be included in any ABDR mechanism to provide practical surveyable
boundaries that would mitigate overlapping First Nations land claim disputes. However, Participant 2001
observed that the expertise of surveyors would not be a complete solution as settlement of overlapping
claims is complicated because “there are a lot of political reasons [why] boundaries can change.”
Participant 2001 added that there may be scarce evidence for surveyors to use in demarcating boundaries
136

and, “…it may be necessary to base the territory on a certain time frame and there are court decisions that
say traditional territory is based on First Nation control at the time of contact.”
These views triangulate with those of First Nation Participants (T7:4.10, σ = 0.60), surveyors
(T7:4.02, σ = 1.02), and lawyers (T7:4.00, σ = 1.09) that a quasi-judicial ABDR mechanism would be
assisted by the trust enjoyed by the Canadian judicial system and that it should support cultural sensitivity
and contextual awareness.
4.3.2.5.9

Summary and Analysis

In summary, industry was strongly aligned with the bulls-eye theme (T2: 5.00, σ = 0.00). This
seemed to reflect acknowledgement that rights such as hunting, fishing, and trapping extend beyond title
boundaries and that the strength of a claim is based on the closest community.
Industry was also strongly aligned with the boundary gap theme (T1 4.50, σ = 0.71). This suggests
a degree of acknowledgment that elimination of boundary uncertainty may remove tension and promote
economic development (Participant 2003, 2021).
Industry was somewhat aligned with the theme of quasi-judicial ABDR (T7: 4.00, σ = 0.00)
suggesting acknowledgement that embedding an ABDR mechanism in the Canadian judicial system may
support cultural sensitivity and contextual awareness.
Industry was neutrally aligned with benefits from Tsilhqot’in BCSC and Tsilhqot’in SCC (T3: 3.00,
σ = 1.41). This may reflect uncertainty about how to apply Tsilhqot’in BCSC and Tsilhqot’in SCC to other
First Nations in Canada.
Industry was somewhat non-aligned with the independent ABDR (T6: 2.00, σ = undefined), and
need for a First Nations ADR (T5: 2.00, σ = undefined), but both scores reflect the view of only one
participant as the other did not respond. Industry was strongly non-aligned with a change of strategies
from Tsilhqot’in BCSC and Tsilhqot’in SCC (T4: 1.00, σ = 0.00).
The next section discusses the comparative alignment of the participating geographer with the
seven themes.
4.3.2.6
4.3.2.6.1

Geographer
Introduction

There was only one geographer in the participant group. The standard deviation of the geographer
is undefined because there was only one participant from this group.
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Responses reflect that this single view was strongly non-aligned with the surveyable boundary gap
(T1: 1.00, σ = undefined), neutral with the need for First Nation ADR (T5: 3.00, σ = undefined),
somewhat aligned with the bulls-eye concept (T2: 4.00, σ = undefined) and strategic options (T4: 4.00, σ
= undefined), and strongly aligned with benefits from Tsilhqot’in BCSC and Tsilhqot’in SCC (T3: 5.00, σ
= undefined).
The next seven sub-sections discuss the results for each of the seven themes for the geographer
Participant.
4.3.2.6.2

T1, Surveyable boundary gap

The geographer (Participant 2023) was strongly non-aligned (T1:1.00, σ = undefined) with the
surveyable boundary gap theme. Participant 2023 said there is no real difference between the boundaries
defined for occupation and that for traditional use boundaries. Participant 2023 said the challenge was
about distinguishing between the two forms of territory using legal definitions to define the location of
the territories. For example, traditional use boundaries do not require survey precision because people do
not live to that boundary. In contrast, Aboriginal title boundaries require survey precision because they
are used to define the enforceable extent of land rights. Participant 2023 observed that in Tsilhqot’in
BCSC polygons of use and occupation were developed to help the court roughly correlate intensity of use
and occupation with territorial extent to support legal definition. Participant 2023 expressed the view that,
“There was no need in [Tsilhqot’in BCSC] … to engage land surveyors in any way, shape, or form.”
Participant 2023 was unfamiliar with the term surveyable boundaries. The boundaries reflected in
Tsilhqot’in BCSC trace natural boundaries and use metes and bounds descriptions (Participant 2023).
This triangulates with previous narratives that there is limited knowledge of surveyable boundaries
outside the surveying profession. It supports an inference that surveyors can provide the technical
expertise to assist in translating a First Nations view that is focused on natural boundaries and metes and
bounds descriptions into practical surveyable boundaries.
4.3.2.6.3

T2, Bulls-eye

Participant 2023 somewhat aligned (T2:4.00, σ = undefined) with the theme of a bulls-eye view of
territory. Participant 2023 said that some First Nations recognize their territory as areas of diminishing
rights. In contrast, some First Nations reject the bulls-eye concept and claim to “hold equal rights and
control over the entire extent of their land claim” (Participant 2023). Participant 2023 suggested that this
may reflect concern among some First Nations that the bulls-eye concept tends to reduce the extent of the
final land claim settlement to a postage stamp. This is based on Marshall and Delgamuukw which limited
title to small village sites at the center of the bulls-eye (Participant 2023).
138

This triangulates with the results from all the participants. There is a general acceptance of this
bulls-eye view. However, this is moderated by concern that the bulls-eye concept exposes First Nations to
the postage stamp interpretation described in Marshall and Delgamuukw.
4.3.2.6.4

T3, Tsilhqot’in BCSC and Tsilhqot’in SCC benefits First Nations

Participant 2023 strongly aligned (T3:5.00, σ = undefined) with the theme that Tsilhqot’in BCSC
and Tsilhqot’in SCC benefits First Nations. Participant 2023 says that Tsilhqot’in BCSC and Tsilhqot’in
SCC prove that title had to be evaluated over tracts of land and could not be reduced to the postage stamp
view of territory. Participant 2023 described Tsilhqot’in BCSC and Tsilhqot’in SCC as making litigation
an attractive option for boundary determination because the comprehensive claims process is more
complex and time consuming and lacks the trusted impartiality of a judge (Participant 2023).
This triangulates with the view of 15 of 18, or 83%, of the participants who are somewhat or
strongly aligned with the theme that Tsilhqot’in BCSC and Tsilhqot’in SCC has provided benefit to First
Nations. It rejects the postage stamp view of territory and recommends litigation as a quicker way to settle
boundary disputes.
4.3.2.6.5

T4, Tsilhqot’in BCSC and Tsilhqot’in SCC have led to alternative First Nations land claims
strategies

Participant 2023 was somewhat aligned (T4:4.00, σ = undefined) with the theme that Tsilhqot’in
BCSC and Tsilhqot’in SCC have led to alternative land claims strategy. Participant 2023 suggests that
there is some First Nations interest in leveraging the precedent in Tsilhqot’in BCSC and Tsilhqot’in SCC
to pursue litigation, but observes that there has not been any movement yet.
This triangulates with other participants that Tsilhqot’in BCSC and Tsilhqot’in SCC have caused
First Nations to step back from the negotiation table to review options and consider next steps. It is
reasonable to draw the inference that strategies are being reviewed, but there is no confirmation.
4.3.2.6.6

T5, Need for First Nations ADR

Participant 2023 suggested that some forms of ADR are informally being used between some First
Nations and the government. Any formalized ADR mechanism will require that the First Nation,
provincial and federal governments collaborate in its development (Participant 2023). Additionally,
Participant 2023 said that the negotiation process takes too long and that is why First Nations want
alternative strategies. This implies that there may be opportunity for an ADR process.
Participant 2023 also recognized value in sharing horizons, discussed section 3.3.3.3. For example,
Participant 2023 suggested that ADR participants should consider going out to First Nations communities
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and sharing work with Elders, like chopping wood, for them to develop trust and respect. This supports
the shared horizons theory to support an effective ABDR mechanism and triangulates with the views of
all other participants, except government.
4.3.2.6.7

T6, Independent ABDR mechanism

Participant 2023 was not asked to discuss ABDR mechanisms because the time allowed for the
interview ran out. As a result, there is no research data available for the independent ABDR mechanism.
4.3.2.6.8

T7, Quasi-judicial ABDR mechanism

Participant 2023 was not asked to discuss ABDR mechanisms because the time allowed for the
interview ran out. As a result, there is no research data available for the quasi-judicial ABDR mechanism.
4.3.2.6.9

Summary and Analysis

In summary, the responses of the geographer reflect a single view that was strongly non-aligned
with the surveyable boundary gap (T1: 1.00, σ = undefined), neutral with the need for First Nation ADR
(T5: 3.00, σ = undefined), somewhat aligned with the bulls-eye concept (T2: 4.00, σ = undefined) and
strategic options (T4: 4.00, σ = undefined), and strongly aligned with benefits from Tsilhqot’in BCSC and
Tsilhqot’in SCC (T3: 5.00, σ = undefined) themes. The geographer did not respond to T6 or T7.
Non-alignment with T1 supports an inference that surveyors may provide the technical expertise to
assist in translating a First Nations view that is focused on natural boundaries and metes and bounds
descriptions into practical surveyable boundaries.
Neutral alignment of the geographer with T5 reflects the view that some forms of ADR are
informally being used between some First Nations and the government and concern that a formalized
ADR mechanism would require that the First Nation, provincial and federal governments collaborate in
its development.
Some alignment with T2 recognizes that some First Nations recognize their territory as areas of
diminishing rights. However, this is moderated by the view that some First Nations reject the bulls-eye
concept out of concern it tends to reduce the extent of the final land claim settlement to a postage stamp.
Strong alignment with T3 shows agreement that Tsilhqot’in BCSC and Tsilhqot’in SCC make
litigation an attractive option for First Nations boundary determination because the comprehensive
process is more complex and time consuming and lacks the trusted impartiality of a judge (Participant
2023).
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4.3.3

Summary
This section aggregates how the six representative groups triangulate as to “agree,” “neutral,” and

“disagree,” on the seven themes. On the five-point scale, a threshold greater than 3.5 is used for “agree.”
A threshold of 2.5 is used for “neutral.” Any score below 2.5 is classified as “disagree.” Participants who
did not respond were recorded “DNR” and were not scored using any numeric score, such as zero, would
have lowered the average and skewed results toward non-alignment.
Table 4.4 summarizes the findings and data and indicates that the participants triangulate 60% in
agreement, 19% neutral, and 14% in disagreement with the seven themes. Deconstructing this high-level
summary, the analysis shows that:
T1, the surveyable boundary gap theme, was supported by First Nation Participants, surveyors, and
industry participants; received neutral feedback from lawyer and government participants. The
geographer was strongly non-aligned. This shows recognition for the importance of a practical boundary
and that confusion and conflict can arise when boundaries are difficult to recognize in situ.
T2, the bulls-eye concept, was supported by all participants, except government which did not
respond. This shows general support for the extension of Aboriginal land rights beyond title boundaries
represented in zones of diminishing rights.
T3, the theme that Tsilhqot’in BCSC and Tsilhqot’in SCC benefit First Nations, was supported by
all participants, except industry which was neutral. This shows consensus that Tsilhqot’in BCSC and
Tsilhqot’in SCC can be generalized to benefit other non-treaty First Nations.
T4, the theme that Tsilhqot’in BCSC and Tsilhqot’in SCC have led to alternative First Nations land
claim strategies, was supported by the geographer; received neutral feedback from First Nation
Participants, and surveyors; and the lawyers, government, and industry participants disagreed. This
reflects concern that there has not been any shift in First Nations land claim strategies after Tsilhqot’in
BCSC and Tsilhqot’in SCC because there is uncertainty about how these cases can be applied.
T5, the theme that there is need for First Nations ADR, was supported by the First Nation
Participants and surveyors; received neutral feedback from lawyers, government, and the geographer; and
industry disagreed. This reflects a mixed view of the attributes of a First Nations ADR mechanism,
including the need for it at all, but highlights interest from First Nation Participants as the leading
stakeholder and support from surveyor participants who may add direct value with definition of practical
boundaries. The stakeholders that are less directly impacted adopt a neutral stance. Industry may resist the
theme because of a desire for certainty, stability, and suspicion that earlier efforts, such as Alberta’s
Aboriginal Consultation Office, has added complexity and uncertainty.
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T6, the theme that there should be an independent ABDR mechanism, was supported by the First
Nation Participants, surveyors, lawyers, and government participants; received neutral feedback from
none; and the industry participants disagreed. The geographer did not respond. This reflects support for an
independent ABDR mechanism conditional on using expert panels, being culturally sensitive and
contextually aware, and being able to respond to confrontational government paternalism
T7, the theme that there should be a quasi-judicial ABDR mechanism, was supported by all
participants, except the geographer who did not respond. This shows support for a quasi-judicial ABDR
mechanism within in the Canadian judicial system where it is separated from the SGB, NRCAN, and
INAC. This ensures that there is both the perception of, and actual trust and impartiality, between First
Nations and this quasi-judicial ABDR mechanism.
Table 4.4: Triangulation of Findings
Theme
Agree (>3.5)
Neutral (>2.5)
Disagree
DNR
T1 Gap
FN, S, I
L, G
Geo
T2 Bulls-eye
FN, S, L, I, Geo
G
T3 Benefits
FN, S, L, G, Geo
I
T4 Strategies
Geo
FN, S
L, G, I
T5 ADR
FN, S
L, G, Geo
I
T6 Indep ADR
FN, S, L, G
I
Geo
T7 Quasi-judicial ADR
FN, S, L, G, I
Geo
Total
25 (60%)
8 (19%)
6 (14%)
3 (7%)
FN, First Nations; S, Surveyors; L, Lawyers; G, Government; I, Industry; Geo, Geographer
The next section discusses these research results and synthesizes them in respect to the four
research questions.
4.4
4.4.1

Synthesis and Discussion of Research Questions
Introduction
This section discusses the research results presented in section 4.3 and synthesizes them into the

four research questions and two hypotheses to support conclusions and inform future research.
4.4.2

What are the differences in the Canadian Government and First Nations boundary
perspectives and how have they been managed in the past?
The research responded to this question with the T1 theme about the surveyable boundary gap and

the T2 theme about the bulls-eye concept.
Aboriginal peoples tend to rely on Bohannan’s man-man relationship to define frontier territory
with fuzzy boundaries. This is not universal, but it is the dominant perspective. In contrast, the Euro-
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centric perspective exercised by the Canadian government reflects Bohannan’s man-thing relationship
with defined boundaries. This created a surveyable boundary gap that government ignored in the 19th and
20th centuries as it coerced First Nations into compliance with its unilateral and culturally insensitive
agenda.
The research responded to this question with the T1 theme about the surveyable boundary gap and
the T2 theme about the bulls-eye concept.
Bohannan described Aboriginal Peoples in Africa as relying on a man-man relationship to define
frontier territory with fuzzy boundaries (Bohannan, 1964). In contrast, the Euro-centric perspective
exercised by the Canadian government reflects Bohannan’s man-thing relationship with defined
boundaries (Bohannan, 1964). This created a surveyable boundary gap that government ignored in the
19th and 20th centuries as it coerced First Nations into compliance with its unilateral and culturally
insensitive agenda.
The legacy of this government behaviour is that negotiations between First Nations and
government can become intractable because each side is informed by a different relationship to land.
However, this research finds that First Nations may have shifted away from their original perspective and
now express interest in precise and practical definition of their territorial boundaries. This interest in
defining boundaries is moderated by a cultural sensitivity for influence over traditional use lands that lay
outside the core territory or Aboriginal title lands.
This research finds that First Nations and surveyors recognize the importance of a practical
boundary and that confusion and conflict can arise when boundaries are difficult to recognize in situ. In
contrast, the government is unresponsive to these concerns and tends to value cost as a priority over the
value in shared horizons.
This research also finds that there is consensus between First Nations, surveyors, lawyers, industry,
and geographers for extension of Aboriginal land rights beyond title boundaries in zones of diminishing
rights from the core territorial bulls-eye zone. In contrast, the government focus concerns defining the
boundaries in the comprehensive claim process and the traditional use boundaries do not require precision
and that a vague definition is sufficient.
This result also supports the hypothesis from chapter 2 that proposes a spectrum of Aboriginal
rights set out in a framework of bands that extend from the baseline provided by the boundary of
Aboriginal title lands.
This research finds that First Nations and surveyors recognize the importance of a practical
boundary and that confusion and conflict can arise when boundaries are difficult to recognize in situ. In
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contrast, the government is unresponsive to these concerns and tends to value cost as a priority over the
value in shared horizons.
This research also finds that there is consensus between First Nations, surveyors, lawyers, industry,
and geographers for extension of Aboriginal land rights beyond title boundaries in zones of diminishing
rights from the core territorial bulls-eye zone. In contrast, the federal government appears to be focused
on defining the boundaries in the comprehensive claim process. Government does not appear to value the
need for precision in determining traditional use boundaries.
This result also supports the hypothesis from chapter 2 that proposes a spectrum of Aboriginal
rights set out in a framework of bands that extend from the baseline provided by the boundary of
Aboriginal title lands.
4.4.3

What existing ABDR models could be used to inform different strategic options for an
Aboriginal ABDR board?
Chapter 3 hypothesizes two strategic options for First Nations negotiating Aboriginal title boundary

settlement with the Canadian federal government: (i) one that is independent of government; and (ii) a
quasi-judicial one within the judicial system.
The research found that there is some First Nations support for a strategy that relies on a First
Nations ADR mechanism and that some surveyors also support this strategy because they appear to have
confidence that they can add direct value with definition of practical boundaries. The research
deconstructed this support to test the hypothesis and found that a First Nations ADR mechanism specific
to boundary disputes, or ABDR, is supported by 20 out of 21, or 95%, of the research participants.
However, this support is nuanced by the finding that the ABDR mechanism (i) must be culturally
sensitive and contextually aware and (ii) that First Nations trust the Canadian judiciary.
This means there is some First Nations support for an ABDR mechanism that is independent of
government because the research found support for the Waitangi Tribunal of New Zealand being
operationalized in Canada. It was suggested that the mandate of the Specific Claims Tribunal be extended
to include land claims and that its panels include First Nations land claims experts.
Lingering suspicion was detected among First Nations about the exposure of the Specific Claims
Tribunal to political interference by the federal government through legislative change or funding cuts.
There was greater support for a quasi-judicial ABDR mechanism within the Canadian judicial system
because it leverages Aboriginal trust in the impartiality and independence of Canada’s judiciary.
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However, this support was contingent on the mechanism including land surveyors as officers of the court
to walk the boundaries in a fashion similar to the bornage process.
The research also found that an ABDR mechanism may experience resistance from First Nations if
it is set-up within the SGB or is associated with NRCAN or INAC.
4.4.4

How is an ABDR mechanism informed by international perspectives, First Nations
perspectives, and Canadian jurisprudence?
The research identified the Waitangi Tribunal of New Zealand as a leading model for an

independent ABDR mechanism in Canada. T5 showed support from First Nations and government for the
proposition as the mechanism operationalizes shared horizons by being culturally sensitive and
contextually aware and utilizes boundary experts to define practical boundaries. It also showed support
for an ABDR mechanism that functions in a culturally sensitive way along the ADRIC ADR continuum:
prevention, facilitation, negotiation, mediation, arbitration, and litigation.
The research also found that Canadian jurisprudence informs ABDR as all participants recognized,
at T3, that Tsilhqot’in BCSC and Tsilhqot’in SCC can be generalized to benefit other non-treaty First
Nations by providing a framework for establishing Aboriginal title and defining boundaries. However,
T1 identified a contrary view by finding weakness in Tsilhqot’in BCSC and Tsilhqot’in SCC. Participants
were cautious that using the boundary definition method from Tsilhqot’in BCSC and Tsilhqot’in SCC may
lead to a postage stamp application of the hypothesis because few other First Nations are as remote or as
historically vigorous in defending their territory as the Tsilhqot’in First Nation.
4.4.5

To what extent is the Surveyor General Branch of National Resources Canada a viable
forum for supporting an ABDR mechanism?
The research found that that the First Nations Participants described a perceived lack of impartiality

as an ABDR weakness out of concern that it may be compromised by government influence. This concern
also reflected an historical mistrust of land surveyors, although this view may be changing to recognize
surveyors as important resources in land management.
The suggestion that a quasi-judicial ABDR be housed within in the SGB was rejected because it
was perceived to lack independence from the INAC as both the SBG and INAC are departments within
NRCAN. However, the research found that First Nations trust Canada’s judiciary. This trust supports an
inference that embedding the ABDR mechanism within the judicial system could resolve suspicion about
the independence of the SGB and, by association, extend to it the trust vested in the judicial system. This
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may be an opportunity to revive the SGB’s historical independence. Here it could operationalize the
ABDR mechanism and support it with the surveyor expertise.
4.5

Summary and Analysis
This is a summary and analysis of the findings for each of the four research questions.

4.5.1

First Research Question
Findings for the first question show that the Canadian Government and First Nations boundary

perspectives are respectively informed by divergent man-thing and man-man relationships. In large part,
past management of these divergent perspectives has been witnessed government intransience leading to a
comprehensive claims backlog, in part, because many First Nations boundaries remain undefined.
This research finds that First Nations and surveyors recognize the importance of a practical
boundary and that confusion and conflict can arise when boundaries are difficult to recognize in situ. In
contrast, government remain largely unresponsive to these concerns and tends to value cost as a priority
over the value in shared horizons.
This research also finds that there is consensus between First Nations, surveyors, lawyers, industry,
and geographers for extension of Aboriginal land rights beyond title boundaries in zones of diminishing
rights from the core territorial bulls-eye zone. In contrast, the government focus concerns defining the
boundaries in the comprehensive claim process and the traditional use boundaries do not require precision
and that a vague definition is sufficient.
Finally, for the first question, the research also supports the hypothesis from chapter 2 that proposes
a spectrum of Aboriginal rights set out in a framework of bands that extend from the baseline provided by
the boundary of Aboriginal title lands.
4.5.2

Second Research Question
Findings for the second question show that several existing ABDR models could be used to inform

different strategic options for an Aboriginal ABDR mechanism. There is some First Nations support for a
strategy that relies on a First Nations ADR mechanism and that some surveyors also support this strategy
with confidence that they can add direct value defining practical boundaries. However, First Nations
support is predicated on the ABDR mechanism being culturally sensitive and contextually aware. The
research also found several leading Aboriginal Peoples trust the Canadian judicial system.
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There is support for the Waitangi Tribunal of New Zealand being operationalized in Canada by
expanding the mandate of the Specific Claims Tribunal to include land claims and expanding its panel
expertise to include First Nations land claims experts.
However, lingering suspicion was detected among First Nations about the exposure of the Specific
Claims Tribunal to political interference by the federal government through legislative change or funding
cuts. There was greater support for a quasi-judicial ABDR mechanism within the Canadian judicial
system because it leverages Aboriginal trust in the impartiality and independence of Canada’s judiciary.
However, this support was contingent on the mechanism including land surveyors as officers of the court
to walk the boundaries in a fashion like the bornage process.
The research also found that an ABDR mechanism may experience resistance from First Nations if
it is set-up within the SGB as it would be associated with NRCAN or INAC.
4.5.3

Third Research Question
Findings for the third question show that there is support for modelling an independent Canadian

ABDR mechanism on the Waitangi Tribunal of New Zealand to operationalize shared horizons for
cultural sensitivity and the need for boundary experts to define practical boundaries. It also showed strong
support for ABDR to implement the full spectrum from the ADRIC ADR continuum: prevention,
facilitation, negotiation, mediation, arbitration, and litigation.
The research also found that Tsilhqot’in BCSC and Tsilhqot’in SCC can be generalized to benefit
other non-treaty First Nations by providing a framework for establishing Aboriginal title and defining
boundaries. However, the findings also detected concern that using these decisions to define territory
could result in grants of postage stamp title areas because few other First Nations are as remote or as
historically vigorous in defending their territory as the Tsilhqot’in First Nation.
4.5.4

Fourth Research Question
Findings for the fourth question detected some concern that an ABDR mechanism may lack

impartiality because of government influence. This concern also reflected a historical mistrust of land
surveyors that may be changing to recognize surveyors as important resources in land management.
Embedding a the ABDR mechanism within the SGB may be viable if the SGB is re-located it to provided
it with more perceived independence from government.
The findings create no expectation for the ABDR mechanism to be hosted by the SGB, but suggest
that the SGB could do so if separated from Natural Resources Canada and perceived to be independent.

147

The research highlights value if the SGB hosts the ABDR mechanism because it could contribute
surveying expertise and maintain data centres to support evidentiary research.
The next chapter presents a summary and conclusion of this research, discusses its contribution to
knowledge, sources of error, limitations, and future work before ending with concluding remarks.
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Chapter Five: Summary and Conclusions
5.1

Introduction
This chapter provides a summary and analysis of the research and discusses its contribution to

knowledge and limitations. It also highlights sources of error, opportunities for future work, and presents
concluding remarks.
5.2

Summary and Analysis
The objective of this research was to identify strategic options for an alternative boundary dispute

mechanism concerning boundaries in non-treaty areas in the Canadian context that may be generalizable
to other Indigenous contexts. It is informed by extensive review of the literature concerning Aboriginal
perspectives on boundary locations, and alternative dispute resolution mechanisms used by South Africa’s
judicial system, and Indigenous Peoples in New Zealand and Canada. It is also informed by two
hypotheses.
a) Aboriginal land rights can be set out in a framework of bands that extend from the baseline
provided by the boundary of Aboriginal title lands and moving outward in a spectrum of
diminishing rights; and
b) One of two strategic Alternative Boundary Dispute Resolution (ABDR) options may facilitate
resolution of Aboriginal land claim disputes: (i) one that is independent of government, such as
New Zealand’s Waitangi Tribunal; and (ii) one that is within government that selectively blends
successful practices from existing ADR and field courts.
This research used a descriptive narrative method to present four research questions to individuals
in semi-structured interviews. The twenty-two Canadian participants were First Nations Peoples,
surveyors, geographers, academics, and federal and provincial civil servants familiar with boundary
determination in comprehensive land claims.
This method was used because it supports comparison between the perspectives of different
stakeholder groups with vested interests in how non-treaty boundaries are defined. Triangulating these
perspectives informs and, by induction, refines options for an ABDR mechanism concerning boundary
determination for comprehensive land claims.
Review of the literature found that methodologies to evaluate ADR for the boundary segment of a
cadastre is sparse. Therefore, the method of Barry (1999) that coupled induction with a descriptive
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narrative method was adapted to this research. It supports comparison between the perspectives of
different stakeholder groups with vested interests in how non-treaty boundaries are defined.
To provide a framework for discussion about ADR, the method relies on the domestic ADR
framework used by the ADRIC that defines six stages: prevention, facilitation, negotiation, mediation,
arbitration, and litigation. This is used as a definitional framework because it is currently in general use
throughout Canada. This was informed by the recommendations that support ABDR for claims on nontreaty lands that were described by Eyford (2015) and discussed at section 1.2.3.
The outcome was development of the two hypotheses concerning strategic Alternative Boundary
Dispute Resolution (ABDR) options that were described above.
Data was gathered using telephone interviews of twenty-two participants with a scripted
introduction and confirmation of voluntary participation. Data processing adopted the three-stage method
of Riessman (1993): (i) telling, (ii) transcribing, and (iii) analyzing.
Triangulating the data relied on post-interview deconstruction of the four research questions into
seven themes and assessment of the strength of the alignment of each participant’s view with each theme
using a comparative five-point ordinal scale described by Lalla (2017).
The research found support for the first hypothesis that Aboriginal land rights can be set out in a
framework of bands that extend from the baseline provided by the boundary of Aboriginal title lands in a
spectrum of diminishing rights. It also found support for the second hypothesis, that a quasi-judicial
ABDR mechanism may be established within Canada’s judicial system with attributes that include
empanelling culturally sensitive specialist commissioners who are knowledgeable about Aboriginal law,
have experience collecting and interpreting oral tradition evidence, are specialists in Aboriginal boundary
determination, and who are familiar with the region, and the Aboriginal Peoples.
The research also found that a quasi-judicial ABDR mechanism should also utilize land surveyors
to walk the boundary and beat the bounds in the field. The surveyor would provide recommendations to
the commission about boundary locations using bornage processes and criteria established in Tsilhqot’in
SCC. A quasi-judicial ABDR mechanism could then hold hearings with the parties to resolve any disputes
with the surveyor’s recommendation and make a final boundary definition decision that can only be
reviewed on questions of jurisdiction or law by a court of appeal. This direct link to the court of appeal
by-passes courts of superior jurisdiction and establishes the quasi-judicial ABDR mechanism as part of
Canada’s judicial system with the authority of a court of first instance for First Nations boundary
determination.
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By induction, this research also found that a quasi-judicial ABDR mechanism may be viable within
the Surveyor General Branch if this department is removed from Natural Resources Canada where it may
be perceived to have greater autonomy and independence. An example provided by the San people of the
Kalahari in Botswana in section 3.5.6 about water supply shows the need for an ABDR mechanism to
prevent interruption of the ABDR process before it has an opportunity to reach an outcome that is fair to
all parties.
5.3

Contribution to Knowledge
The quasi-judicial ABDR mechanism proposed by this research is a novel solution to the

challenges faced by Canada’s First Nations and its government in settling outstanding land claim
boundary disputes in non-treaty areas. It balances (i) the historical mistrust of First Nations for
government interference and land grabbing by surveyors described by Joan McLeod (2017) with (ii) trust
in Canada’s judicial system and (iii) a thaw in relations between First Nations and land surveyors. It also
shows that ABDR must be culturally sensitive and contextually aware by sharing horizons, discussed in
section 3.3.3.3. ABDR should empanel experts on Aboriginal law and utilize land surveyors in the field to
beat the bounds.
By induction, the research also found that a quasi-judicial ABDR mechanism may be viable within
the Surveyor General Branch, if this department is removed from NRCAN to a location that better
communicated or provided a perceived independence from government.
This research also established that there is consensus between Aboriginal and non-Aboriginal
participants that Aboriginal land rights extend in a spectrum of diminishing rights in a framework of
bands from the baseline at the boundary of Aboriginal title lands described as a bulls-eye concept. This
concept is constrained by concern that the extent of the final land claim settlement may be reduced to a
postage stamp at the center of the bulls-eye where the community only has title to small village sites and
not the whole of its territory as in Marshall and Delgamuukw because few other First Nations are as
remote or as historically vigorous in defending their territory as the Tsilhqot’in First Nation.
Finally, the research highlights the need for ABDR to engage land surveyors in their professional
role as experts in defining surveyable boundaries.
5.4

Sources of error
A limitation of the research is that it was conducted by a researcher trained in surveying and

geomatics. This may introduce cognitive bias that influences the conduct and tone of interviews and may
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influence how interview results are interpreted because the researcher is looking for the solution to a
boundary issue that may not exist.
The twenty-two-participant sample size also introduces bias because it is small and does not
include the same number of participants from each of the six groups. For example, the view of the single
geographer is weighted disproportionately because it is not pooled with the views of any other
geographer.
The selection of fourteen of the twenty-two participants was directed by two key-contacts; both
academics familiar with the area. This introduces another source of bias as it limits the range of
participants to those within the key-contact’s personal networks. It was moderated by the snowball
method, but this was limited to the inclusion of eight out of twenty-two (36%) participants.
Analysis of the themes introduced another source of error as it relied solely on the researcher’s
subjective interpretation of interview data. This would have been improved if a panel of reviewers
independently produced their own assessments. These would be averaged to produce more robust data for
analysis. However, this was not practical in the circumstances.
5.5

Limitations
This research focuses on the First Nations in the Canadian context. Its dependency on Canadian

jurisprudence in Tsilhqot’in BCSC and Tsilhqot’in SCC, Marshall and Delgamuukw, and Canadian
legislation may limit its generalizability to other jurisdictions. However, this is moderated by the
consideration this research gives to international tribunals such as South Africa’s judicial system; the
Kalahari San; and New Zealand’s Māori Land Court and Waitangi Tribunal. It is also moderated by its
application of the ADRIC ADR continuum as this is like ADR continuums used in other jurisdictions.
The research is further limited by its dependency on third parties to have a substantive influence on
its subject. For example, the development of a quasi-judicial ABDR within the Canadian judicial system
would require political mobilization of the federal government to legislate amendments to judicature acts
in conjunction with broad support from both First Nations across Canada and land surveyors.
5.6

Future Work
This research examined the bulls-eye concept as a spectrum of diminishing rights in a framework

of bands that extend from the baseline at the boundary of Aboriginal title lands. This spectrum remains
loosely defined as it is not presented as a system of coherent and contiguous bands within a sustainable
legal framework.
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Research is also required to resolve the nonconformities between the uniform environment in
which UNCLOS is framed and the idiosyncrasies of land topology. It may be informed by the JBNQA
experience and trade-offs between uniform standards of the UNCLOS analogy. JBNQA standards are
responsive to terrain and traditional use, but are subject to reasonable limits that accommodate other
populations and socio-economic priorities in nation building.
5.7

Concluding Remarks
This research concerns Aboriginal land claims that cover vast tracts of Canada and have been in

protracted negotiations that have dragged on for decades (Eyford, 2015). Implementation of the viable
ABDR mechanism presented by this research may relieve the chronic backlog of comprehensive land
claims.
The proposed ABDR mechanism reflects First Nations concerns and needs, international examples,
non-Aboriginal perspectives, and recommends the engagement of land surveyors in their professional role
as experts in defining surveyable boundaries.
Finally, this research sets out a spectrum of diminishing rights in a framework of bands that extend
from the baseline at the boundary of Aboriginal title lands, or bulls-eye. Taken together, this may offer
the best practical solution to the 254-year effort of Aboriginal peoples to settle land claims since the
Royal Proclamation of 1763.
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APPENDIX
APPENDIX A: RAW DATA
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APPENDIX B: CERTIFICATION OF INSTITUTIONAL ETHICS REVIEW
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APPENDIX C: RECRUITMENT EMAIL
Hello <name>.
Your name was recommended to me by <gatekeeper> because you are well known as a land professional /
community leader who has knowledge of Aboriginal boundaries / you occupy a leadership position in a First
Nation band / you work in land administration in a First Nation band or an organisation that works on land
administration in First Nations. (delete what does not apply)
My name is Kent Jones, an MSc student in the Geomatics Engineering department at the University of
Calgary. I am doing my masters study on different options for resolving disputes over boundaries involving
Aboriginal Lands in Canada that depends on me conducting a 30-45 minute interviews by telephone to gather
research data. The study has been approved by the University of Calgary Conjoint Faculties Research Ethics
Board.
The general questions I would like to explore are:
1)
2)
3)

What are your experiences with the boundary-making process for Aboriginal lands?
What are your take-away learnings from the “Tsilhqot’in Nation v. British Columbia” case?
What is your opinion of existing Aboriginal land dispute resolution processes? How might they be
improved?

I would appreciate your willingness to be interviewed and look forward to your positive response.
I have attached the ethics agreements for your review and would be pleased to respond to any questions or
concerns.
Thank you.
Kent Jones, E.I.T., B.Sc.
Geomatics Department
Schulich School of Engineering
Faculty of Graduate Studies, University of Calgary
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APPENDIX D: INTERVIEW SCRIPT
Confirm receipt of ethics forms.
Confirm that they are willing to be audio taped.
Re-iterate that participation is voluntary, and they may withdraw at any time and may strike any portion of
their interview.
Proceed with interview questions:
1. Describe your experiences/exposure with determining First Nation boundaries.
2. Are you familiar with the “Tsilhqot’in” case?
3. I have attached a brief write-up on the guiding boundary definition principles from the “Tsilhqot’in”
cases.
a. Please treat it as confidential.
b. To your knowledge, is it reasonably correct?
4. In your view, what are the strengths and weaknesses in how the “Tsilhqot’in” defines boundaries and
areas of different traditional use rights?
5. Are you aware of anything that has changed since “Tsilhqot’in”?
6. If an agreement between the Crown and First Nations cannot be reached, do you believe there is an
alternative to litigation?
a. If so, please tell me about your view.
b. Are you aware of any alternatives in other jurisdictions that would be useful in this context?
c. Are you aware of the:
i.

Quebec’s option bornage process,

ii.

New Zealand’s Waitangi tribunal, or

iii.

New Zealand’s Maori land court?

If so, what aspects of these alternatives do you believe could be useful in the Canadian context?
Thanks for your participation.
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