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The Role of International
Environmental Law in Canadian Courts

PHILLIP M. SAUNDERS, Q.C.

Introduction

International law has been a major force in the development of environmental
law in the last half-century, as global solutions are sought for common prob-
lems, and treaty regimes are used to promote domestic implementation of
international standards. Canada has been an active participant in this process
and has implemented numerous agreements in legislation, but the direct ap-
plication of international environmental law in Canadian courts has at times
been hesitant and confusing. This chapter provides a brief overview of the use
of this body of law in the courts and an assessment of the prospects and chal-
lenges facing its application in the future.

Public International Law in Canadian Courts

The principles governing the application of international law in Canadian
courts are the subject of a separate chapter in this volume, and accordingly
will not be addressed in detail here.! However, it is necessary to note some of
the general principles prior to the discussion of international environmental
law in particular.

First, in most cases, Canada’s obligations under international conventions
“must be implemented by statute in order to alter domestic law”* Second, the
existence of an international agreement, validly concluded by the federal gov-
ernment, does not confer legislative authority over the subject matter of the
agreement on the federal legislature.” Third, “prohibitive” rules of customary
international law are “adopted” into Canadian law without the necessity of any
act of the legislature or executive (subject to the legislature’s power to expressly
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reject or derogate from such rules).* Fourth, for treaties that have been brought
into Canadian law through implementation in a statute, the treaty obligations
may become part of domestic law. The treaty text may constitute a “direct
source of rights and obligations” if incorporated in the statute, or may be ap-
plied via a statute that “reflects the treaty’s substance.”

Fifth, where a treaty has been implemented by legislation (which requires
that the legislative intent be “manifest”),® the “underlying” convention may be
used to interpret the implementing statute, both to determine whether there
is any ambiguity between treaty and statute and to resolve ambiguity where
it is found.” Furthermore, the international rules of treaty interpretation, as
reflected both in the Vienna Convention on the Law of Treaties® and in custom-
ary law, should be applied in the interpretation of the treaty.” Finally, treaties
that have been concluded and ratified by Canada, but which remain unimple-
mented in domestic law, still have an impact through their application in the
interpretation of legislation. The “presumption of conformity” requires courts
to interpret federal statutes (where possible and in absence of an express con-
trary intent) to be in compliance with Canada’s international obligations.°

It is important to note that the presumption of conformity has taken on
a dual aspect that can lead to confusion, particularly in the environmental
context. In Ordon Estate v. Grail in 1998, the Supreme Court of Canada (scc)
expressed the rule as follows:

Although international law is not binding upon Parliament or the
provincial legislatures, a court must presume that legislation is in-
tended to comply with Canada’s obligations under international in-
struments and as a member of the international community. In choos-
ing among possible interpretations of a statute, the court should avoid
interpretations that would put Canada in breach of such obligations."*

This test held the statutory provision up against “obligations” binding on
Canada in international law. In both Hape and Baker, by contrast, the court
at once accepted this more limited purpose and confirmed another, less pre-
cise element rooted in the court’s general “contextual” approach to statutory
interpretation: “[T]he values reflected in international human rights law may
help inform the contextual approach to statutory interpretation and judicial
review.”'? These cases leave open how far a court might go in using the “val-
ues and principles” of international law'? as part of the “contextual approach”
to statutory interpretation, and whether this cuts the exercise loose from the
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firmer moorings of a definable international legal “obligation” against which a
statute might be measured.

International Environmental Law: Application In Canada

Despite the general applicability of the principles summarized above, there
are certain unique characteristics of international environmental law, and the
manner in which it has been incorporated in Canada. First, whereas much
of the jurisprudence on international law has dealt with the application of
unimplemented obligations or customary law, in the environmental context,
Canada has been quite active in statutory implementation. Second, environ-
mental agreements often require complex programs of action, which are only
capable of implementation through legislation (as opposed to court decisions
that interpret existing law). Third, the obligations set out in these agreements
are primarily owed to other states,* and generally do not create rights that
allow challenges by individuals in domestic courts (as in the human rights
setting). Finally, this is a field in which there exists a great variety of inter-
national documents, often non-binding in a formal legal sense, but nonethe-
less influential as so-called “soft law;” or as evidence of policy directions at the
international level.

STATUTORY IMPLEMENTATION

There has been an extensive practice in Canada of implementing environ-
mental conventions (in whole or in part) in statutes—even a short list of ex-
amples of such instruments'® makes it clear that this is a significant source of
substantive law:

 Part vi1I, Division 3 of the Canadian Environmental Protection Act 1999
(CEPA 1999)'® implementing the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other Matter, 1972."”

o The Ozone-depleting Substances and Halocarbon Alternatives
Regulations 2016,'* made under CEPA 1999, implementing the
Montreal Protocol on Substances that Deplete the Ozone Layer, 1987
(as amended).*’

o Vessel Pollution and Dangerous Chemicals Regulations,*® made under
the Canada Shipping Act 2001,>* implementing the provisions of Annex
I of the International Convention for the Prevention of Pollution
from Ships, 1973 as amended by the Protocol of 1978 relating to the
International Convention for the Prevention of Pollution from Ships.>?
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o The Migratory Birds Convention Act (MBCA), 1994,>* implementing the
Convention for the Protection of Migratory Birds in Canada and the
United States, 1916.%*

o The Coastal Fisheries Protection Act*® and regulations,*® which
provide, inter alia, for the application of obligations arising under the
Convention on Future Multilateral Cooperation in the Northwest
Atlantic Fisheries, 19787 and other agreements.

o The Species at Risk Act (SARA),?® implementing (in part) Canada’s
obligations under the Convention on Biological Diversity, 1992.*°

The means of implementation, and the sources that must therefore be con-
sulted, are quite varied. For example, in SARA the direct mention of the
Biodiversity Convention is limited to preambular statements “recognizing”
that Canada has ratified it and that protection for species at risk “will, in part,
meet Canada’s commitments under that Convention”*® By contrast, the de-
tailed scheme in Annex I of MARPOL 73/78 is incorporated, along with other
obligations into the Pollution Prevention Regulations, and the Migratory Birds
Convention is annexed as a Schedule to the MBCA. Moreover, legislation can
provide for incorporation of the underlying international agreement as it may
be amended over time,*' requiring reference to the international sources to
determine their current status. Nor is the incorporation process limited to the
actual agreement itself—a number of instruments require reference to deci-
sions that may be made by international bodies empowered by the relevant
convention,** or conservation schemes established by an international organ-
ization.>® If a treaty is determined to be implementing a convention, then the
interpretive rules in Pushpanathan®* clearly apply, and any interpretation must
conform to the treaty obligation. Perhaps less clearly stated is the approach to
be taken to interpretation of such sources as conservation regulations, which
do not have the status of a treaty and are not subject to any defined set of inter-
pretation rules at international law.

JUDICIAL APPLICATION OF INTERNATIONAL
ENVIRONMENTAL “LAW”

When we move beyond the application of treaties implemented in legislation,
the interpretive waters become somewhat murkier, and Canadian courts deal-
ing with environmental law have been willing to look beyond well-defined
conventional obligations. In the following sections some examples are con-
sidered that may make it possible to draw out a few general lessons.
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From Crown Zellerbach to Spraytech

In a series of five cases beginning with R. v. Crown Zellerbach Canada Ltd.*®
in 1988, and ending with 114957 Canada Ltée (Spraytech, Société darrosage)
v. Hudson (Town)*® in 2001, the Supreme Court of Canada turned to the
international level, with varying degrees of precision, in its consideration of
domestic environmental law. While some have referred to developments in
this period as “progressive” and ground breaking,>” other observers have been
more skeptical about the inherent limitations of the court’s approach.*®

In Crown Zellerbach, the court considered the constitutionality of the
Ocean Dumping Control Act,”® as it applied to internal waters within a prov-
ince. The Act was passed in implementation of the London Convention, but
this was not explicitly stated in the legislation, and the application to internal
waters went beyond the convention’s provisions. In finding that the relevant
section was valid federal legislation under the “national concern” branch of
the “peace order and good government” power, the majority looked to the
provisions of the convention, but primarily as evidence that ocean dumping
constituted a “distinct and separate form of water pollution,” so as to qualify as
a “a single, indivisible matter”*’

In Friends of the Oldman River Society v. Canada (Minister of Transport)
in 1992,*" the court considered, inter alia, the statutory validity and manda-
tory status of the Environmental Assessment and Review Process Guidelines
Order.*? In support of the integration of environmental and economic con-
cerns, La Forest J. turned to a report of the Canadian Council of Resource
and Environment Ministers, which referred to the Report of the World
Commission on Environment and Development (WCED) (the Brundtland
Report).*> Beyond this once-removed acknowledgement of a non-binding
international document, and a brief mention of the work of international or-
ganizations, the decision took no further notice of the international level, and
never mentioned international law in explicit terms.

In 1995, the SCC returned in passing to international matters in Ontario
v. Canadian Pacific Ltd.** In considering whether a statutory prohibition on
“impairment of the quality of the natural environment for any use that can be
made of it,” was unconstitutionally vague, the court noted that an international
panel of experts had recommended a definition of “use of natural resources”;
this was just one piece of extrinsic evidence in support of the argument that
“use” was capable of legal definition.** Again, no binding international law was
applied, or even considered.
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In R. v. Hydro-Québec*® in 1997, La Forest J., in considering whether juris-
diction for environmental protection (through regulation of PCBs) could be
based on the criminal law power, turned to a number of sources of evidence,
including views expressed by the WCED.*” Further, he looked to a series of
international scientific reports for confirmation that PCBs constituted a “sig-
nificant danger to the environment or to human life or health,” as required by
the statute.*® No actual international obligations binding upon Canada were
identified, but Justice La Forest, writing for the majority, was still able to con-
clude as follows:

I am confident that Canada can fulfil its international obligations, in
so far as the toxic substances sought to be prohibited from entering
into the environment under the Act are concerned, by use of the crim-
inal law power.*’

The final case of interest is Spraytech, which has perhaps had the most last-
ing impact. At the conclusion of her analysis of the statutory authority for
the impugned municipal pesticide bylaw, CHeureux-Dubé J., for the majority,
observed that a reading of the statute to permit the town to regulate pesti-
cide use would be “consistent with principles of international law and policy;’
and that the “interpretation of By-law 270 contained in these reasons respects
international law’s ‘precautionary principle;” as “defined” in the non-binding
1990 Bergen Ministerial Declaration on Sustainable Development.*® The deci-
sion listed a number of sources, mostly academic commentators, in support
of the controversial contention that the “precautionary principle” had by 2001
attained the status of binding customary international law, but did not offer
any firm conclusion to that effect. Rather, the decision offered merely the ob-
servation that in “the context of the precautionary principle’s tenets, the Town’s
concerns about pesticides fit well under their rubric of preventive action”**
These cases give rise to three general observations. First, despite the en-
thusiasm with which they were viewed by some at the time, there is not much
by way of adoption of international law in the decisions. Only one, Spraytech,
even purports to apply international law, and then in a clearly secondary
manner, after the substantive decision has been reached. Second, the cases did
generally accept the idea that environmental protection was a “fundamental
value of Canadian society;’** and this broad finding was rooted in part in the
“values and principles” of international law and “policy” Third, and perhaps
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most important, it seems clear that these cases turned to international sources
as part of the contextual approach to interpretation, and not in seeking con-
formity with actual obligations. Even in Spraytech, the precautionary princi-
ple is only invoked to show that the court’s interpretation was “consistent with
principles of international law and policy;” and as part of the “legal context.”*?
A similar use of the precautionary principle is seen in Castonguay Blasting Ltd.
v. Ontario (Environment),** in which the sCC noted that the legislative provi-
sion at issue was “also consistent with” the precautionary principle, which was
described only as an “emerging international law principle,”** and this was ten
years after Spraytech.

Post-Spraytech

In recent years, Canadian courts have returned to the application of internation-
al environmental law in the domestic context, and similar issues have arisen.

First, the line between a presumption of conformity with a binding obli-
gation and a “contextual” analysis of international sources remains somewhat
blurred. For example, in Environmental Defence Canada v. Canada (Minister of
Fisheries and Oceans),’® a judicial review application dealing with a minister’s
decisions under SARA, Campbell J. turned to Canada’s obligations under the
Biodiversity Convention for guidance. He found that section 38 of SARA re-
quires the minister, in preparing recovery strategies or action plans for species
at risk, to consider Canada’s “commitment” to “the principle that, if there are
threats of serious or irreversible damage to the listed wildlife species, cost-ef-
fective measures to prevent the reduction or loss of the species should not be
postponed for a lack of full scientific certainty” In determining that this was
a “mandatory interpretive principle” to be applied by the minister, Campbell
]. took account of the fact that Canada had ratified the convention and was
therefore “committed to apply its principles.”>”

What is unclear is whether the relevant provisions of the convention
(which are not identified) are being applied: (a) as a binding obligation, subject
to interpretation under treaty law; (b) to enforce a rebuttable presumption of
conformity with some unimplemented part of the convention; or (c) as part
of the general context of interpretation. The answer may indeed be “all of the
above,” given the courts explicit approval of the formulation put forward by
the applicant:®

The Convention is a binding treaty, and SARA was enacted in part to

implement Canada’s treaty commitments. Furthermore, the Conven-
tion is part of the “entire context” to be considered in interpreting the
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SARA. Therefore, not only must the SARA be construed to conform
to the values and principles of the Convention, but the Court must
avoid any interpretation that could put Canada in breach of its Con-
vention obligations.

Second, it is still the case that the application of international law often oc-
curs in a secondary manner, to buttress a decision already supported on other
grounds. In Environmental Defence, for example, section 38 contained a ver-
sion of the precautionary principle as a required ministerial consideration,
and the wording of section 41 was similarly mandatory. Likewise, in Adam v.
Canada (Minister of the Environment) (another SARA case), the court noted
that section 38 was “enacted in part to satisfy Canada’s obligations” under
the convention, but ultimately relied on the clear words of the statute in any
event.>

Conclusions: Prospects and Remaining Challenges

This review of the experience with international environmental law as applied
in Canadian courts suggests a few general conclusions to date, and potential
challenges for the future.

First, it seems clear that the most important substantive impacts will
continue to be through direct implementation of international obligations
in Canadian legislation, because of the nature of environmental agreements
and their emphasis on positive programs of action. As shown in the litigation
under SARA, one important impact of the reference to international principles
in interpreting such legislation is likely to be the limitations imposed on the
exercise of discretion in environmental decision making.*’

Second, as courts continue to address the interaction between international
environmental law and its domestic implementation, some attention must be
paid to the practical evidentiary problems in an area as fluid as environmental
law. Although Canadian courts are presumed to be aware of international law,
there has certainly been a practice of accepting expert evidence on its current
state (especially with regard to customary law),’" and this may be relevant in
more complex situations in the environmental field as well.

Finally, where there is no implementing statute, or only partial imple-
mentation of a convention, clarity is needed as to the distinction between the
rebuttable presumption of conformity with a binding obligation, and reference
to international “policy” in a contextual approach to interpretation. There is,
as noted above, a vast array of international documents of variable proven-
ance and expressing extensive commitments, but that states explicitly chose

11 | INTERNATIONAL ENVIRONMENTAL LAW IN CANADIAN COURTS 159



to make non-binding. Further, some “obligations” within binding agreements
are themselves aspirational and effectively non-binding. The use of such in-
struments in a loosely structured contextual interpretation may obscure the
real status of international law, and create binding commitments where none
were intended. To date, it seems that this has been avoided by the secondary
or supportive role assigned to this aspect of interpretation, but the issue still
requires attention.
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