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The Intersection of Human Rights Law
and Environmental Law

NICKIE NIKOLAOU

Clean water and clean air are believed to be ours by birth; we somehow
assume that such important and fundamental rights are protected by law.
—ELIZABETH SWANSON & ELAINE HUGHES!

1. Introduction

Decision makers, scholars, and litigants are increasingly viewing environment-
al impacts—for example, air and water pollution—as human rights issues. In
Canada, a lawsuit that started in 2010 alleged violations of sections 7 and 15 of
the Canadian Charter of Rights and Freedoms (the Charter) in the context of
exposure to toxins in Sarnia’s Chemical Valley.> Landowners in Alberta have
alleged violations of section 7 Charter rights in the context of environmental
impacts from oil and gas facilities.’ The European Court of Human Rights has
repeatedly recognized that human rights may be infringed by environmental
harm caused by industrial activities.* Courts in Nigeria have struck down reg-
ulations authorizing gas flaring on human rights grounds.’

This chapter explores the intersection between human rights law and en-
vironmental law by examining why and how human rights are relevant in the
context of environmental harm. Part 2 considers how human rights law differs
from traditional environmental law and why it is increasingly being referred
to by people affected by environmental degradation. Part 3 outlines the differ-
ent approaches currently in use internationally for using human rights in the
environmental context. Part 4 reviews the current state of the law in Canada,
and Part 5 concludes by noting the key challenge with applying human rights
law in this context.
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2. Why Human Rights?

The idea of addressing questions of environmental pollution through the lens
of human rights is a marked departure from traditional approaches to environ-
mental protection. Sax exposed the differences between the traditional regula-
tory model of environmental protection and what a rights-based regime would
look like.® The traditional regulatory model is characterized by broad govern-
mental powers, sweeping administrative discretion, and various procedural
rights such as the right to be consulted or to be heard in a decision-making
forum. By contrast, as Sax argued, a truly rights-based regime would be one
which granted its citizens clear substantive environmental rights that would
have to be balanced against other legally recognized interests (property rights,
for example). In his view:

The citizen who comes to an administrative agency comes essentially
as a supplicant, requesting that somehow the public interest be inter-
preted to protect the environmental values from which he[/she] bene-
fits. The citizen who comes to court has quite a different status—he[/
she] stands as a claimant of rights to which he/she is entitled.”

Thus, one reason to pursue human rights claims in the context of actual or
potential environmental harm is their legal force in the decision-making
process. Human rights are not on par with other “interests” to be taken into
account in public interest calculations (typical of traditional environmental
law decision-making approaches). Rather, they may trump in a balancing of
interests where the decision would amount to an unjustifiable human rights
violation. As noted by Swaigen and Woods:

Sometimes a right may preclude any balancing of interests; for ex-
ample, when a fundamental constitutional right prevents the majority
from overriding the interest of an individual or minority group, even
to serve a public interest or provide some benefit to the community.®

Another reason for using human rights law in this context is because of its
post-decision application. Where a decision maker has not struck the right
balance and has exercised its discretion in a manner that violates fundamental
human rights, the decision is reviewable even by a stakeholder that was not in-
volved in the decision-making process at first instance.” Further, human rights
not only provide a vehicle to influence or challenge a decision but also allow
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for challenges to environmental laws, regulations, and standards that have the
effect of infringing on fundamental human rights.*°

3. Which Human Rights?

The literature reveals three possible approaches to human rights in the en-
vironmental context: (i) the creation of procedural environmental rights; (ii)
the recognition of a substantive right to environmental quality (e.g. a right to
a healthy environment); and (iii) the recognition of infringements on existing
human rights through adverse environmental conditions."!

PROCEDURAL ENVIRONMENTAL RIGHTS

Procedural environmental rights include access to environmental informa-
tion, participation in environmental decision making, and access to justice in
environmental matters.'” Such rights are recognized at the international level
and domestically throughout the world.’* In Canada, federal and provincial
law implements procedural environmental rights in various ways, “including
environmental assessment statutes, environmental bills of rights, and admin-
istrative regulatory schemes that provide members of the public with a right to
challenge environmental decisions made by government.”**

While procedural rights are important, scholars agree that they cannot, in
themselves, provide a remedy for impacts from state-sponsored environment-
al harm. “Substantive” concerns matters of substance (i.e. what the right con-
sists of), and “procedural” refers to the process through which the right can be
enforced."® Without substantive rights of some kind, procedural rights allow
for a balancing of interests (as opposed to rights) only. They may get parties to
the table, but they do not place outer limits on which decisions are acceptable.
They also do not direct the course of decision making in an obvious way.

SUBSTANTIVE ENVIRONMENTAL RIGHTS

Two possibilities exist for recognizing substantive human rights in the en-
vironmental context: (i) the recognition of a free-standing right to environ-
mental quality; and (ii) the recognition that environmental rights are implicit
within already-established human rights.

A Free-Standing Environmental Right

A free-standing environmental right has been variously described as a right to
a healthy, safe, clean, and/or ecologically-balanced environment.'® Although
there is some overlap, a free-standing environmental right is one that extends
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beyond other existing rights.'” The idea is that, by virtue of being human, each
person has a right to a basic level of environmental quality.

Scholars note that, internationally, such a right has been recognized ex-
pressly or implicitly in a substantial body of global human rights treaties (e.g.
the International Covenant on Economic, Social and Cultural Rights and the
Convention on the Rights of the Child), declarations (e.g. the Stockholm and
Rio Declarations), and regional human rights treaties (e.g. the African (Banjul)
Charter on Human and Peoples’ Rights, the Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social and Cultural
Rights, and the Aarhus Convention)."* Human rights tribunals enforcing inter-
national and regional human rights treaties have built a “substantial body of
decisions enforcing the right to a healthy environment”*” Ninety national
constitutions recognize that their citizens have a substantive right to live in a
healthy environment.*

Nonetheless, there is debate as to whether a free-standing environmental
right has emerged as a principle of customary international law, binding on
all nations even without their consent. Some conclude that it has.** Others
are more cautious and say that, although not there yet, it may be emerging as
customary international law.**

In Canada, there is no explicit recognition of a free-standing environ-
mental right in the Constitution. Even environmental bills of rights statutes do
not set up enforceable substantive rights to a healthy or clean environment.*?
Quebec is the only province that recognizes a right to a healthy environment
in its human rights legislation.**

Is it possible that a free-standing environmental right exists implicitly
within Canada’s Constitution or within Canadian common law? The Supreme
Court of Canada has acknowledged that “a fundamental and widely shared
value is indeed seriously contravened by some environmental pollution, a
value which we will refer to as the right to a safe environment”*®

It is unclear what the legal status of such a right is in Canadian law. To
the extent that it is a rule of customary international law, it is “arguably part of
Canadian common law.”*® At a minimum, though, scholars note that develop-
ments internationally could (and according to some, should) be used as inter-
pretive aids in construing existing provisions in Canadian constitutional and
statutory law. The Supreme Court of Canada has indeed used international
hard and soft (i.e. binding and non-binding) law repeatedly to determine Can-
adian law, especially in cases involving the Charter and environmental protec-
tion.”” The contextual approach to statutory interpretation requires legislation
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to be read in a broader legal context that includes any relevant values and prin-
ciples expressed by the international community (binding and non-binding)
and reflected in Canadian law or policy.*®

Environmental Protections within Existing Human Rights

The third and “most established”*” approach to environmental human rights
involves the recognition that existing human rights may be violated by ad-
verse environmental conditions. The idea is that “damage to the environment
can impair and undermine all the human rights spoken of in the Universal
Declaration and other human rights instruments”*® Scholars note that en-
vironmental degradation can result in violations of various human rights rec-
ognized around the world, including the right to life, to health, privacy and
family life, adequate standard of living, religion, and culture. Tribunals at the
international, regional, and domestic levels have “taken an ecologically literate
approach to their respective human rights instruments, in order to protect
basic human rights from state-sponsored environmental harm.”**

The most widely recognized human right of relevance is the right to life,
which is variously stated in international conventions, declarations, regional
treaties, and national constitutions. As Neil Popovic says:

The right to life represents the most basic human rights doctrine,
the essential and non-derogable prerequisite to the enjoyment of all
other rights. Environmental problems that endanger life—directly or
indirectly—implicate this core right.>?

Although there has yet to be a definitive statement by an international legal
bodyin anactual case, tribunals and scholars have fleshed out the environment-
al dimensions of this right. The United Nations Human Rights Committee, for
example, has stated that the right to life, liberty, and security in international
law has been interpreted too narrowly and that it does include state obligations
to protect people from threats (including environmental ones) to survival or
quality of life.** Earlier, in EHP v. Canada,** the committee stated that the
storage of radioactive waste near homes raised “serious issues” with respect to
state obligations to protect human life. It directed the Canadian applicants to
seek a remedy under section 7 of the Charter.>

Regional human rights tribunals have also held the right to life may be vio-
lated in the context of environmental risks or harm. For example, in Yanoma-
mi Indians v. Brazil,>® the Inter-American Commission on Human Rights held
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that Brazil had violated the Yanomami peoples’ rights to life, liberty, and per-
sonal security when it failed to prevent serious environmental damage caused
by natural resources development. Elsewhere, the European Court of Human
Rights has exposed the links between the right to life and environmental
pollution in several decisions. In one case, a complaint was brought about a
chemical factory close to the complainants’ homes that released large amounts
of toxic substances. In finding that the government had failed to adequately
protect the complainants in the circumstances, the court held that a violation
of the right to “private and family life” and the “right to life” had occurred.””
Similarly, domestic courts have exposed the environmental dimensions
of the right to life. Courts in India, Pakistan, Bangladesh, and Nigeria, for ex-
ample, have repeatedly said the right to life in their constitutions includes the
right to live in a safe and pollution-free environment. They have required gov-
ernments to clean up unsafe pollution causing serious health risks or effects.*®

4. Current State of the Law in Canada

The most fertile ground for human rights claims in the context of environ-
mental harm in Canada is section 7 of the Charter,*® which states:

Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the
principles of fundamental justice.

Scholars considering whether, based on current case law, section 7 has en-
vironmental dimensions have concluded that it undoubtedly does.** Although
there has yet to be a definitive ruling on the matter, cases that have come be-
fore the courts have hinted that a remedy may be available on the right facts.
Such facts would have to evidence significant physical or psychological health
risks or impacts.*!

To date, section 7 has been argued in the environmental context in several
cases that, by and large, have been dismissed on other grounds. These include:
Coalition of Citizens for a Charter Challenge v. Metropolitan Authority** (al-
leged violation of section 7 based on the threat to human health posed by
the operation of a waste incinerator); Manicom v. Oxford*® (alleged violation
of section 7 by a government decision to locate a landfill near the plaintifts’
homes); Energy Probe v. Canada (Attorney General)** (alleged violation of sec-
tion 7 in the context of a liability limitation for nuclear power generation); two
cases alleging breaches in the context of environmental impacts from oil and
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gas operations;*® two cases involving health risks and impacts from fluorid-
ated drinking water;*® and a lawsuit alleging section 7 infringements in the
context of emissions from refinery and chemical facilities.*’

Case law developed under section 7 strongly suggests that it protects
against unreasonable risks or impacts to human health.*® According to Col-
lins, “state action that results in a clear increase in the risk of death may result
in a deprivation of this right”*® As for “security of the person,” courts have
said it encompasses a right to bodily integrity and a right to be free from harm
and from threats to that integrity, including risks to health.>® Section 7 also
protects against serious interference with the psychological integrity of a per-
son.”" As Gage notes, “where a person has a credible and real fear of his or her
physical well-being and safety, personal security issues are likely to arise”*?

Even if life, liberty, or the security of the person is impacted, section 7 is
not violated unless the infringement is not in accordance with the “principles
of fundamental justice” While these principles include the usual procedural
guarantees (e.g. right to a fair hearing), the cases reveal substantive elements
as well. These include “the sanctity of human life,” which, according to Collins,
means that government conduct which results in actual or potential loss to
human life would be unsustainable no matter what decision-making process
was followed. There is also a prohibition against deprivations of life, liberty, or
security of the person that would “shock the conscience” of Canadians. Collins
suggests some state-sponsored environmental harm may result in health ef-
fects so “serious and wide-ranging” as to “shock the conscience.”*?

As Canadian courts interpret section 7 in the environmental context, they
will likely be guided by international developments. As noted, both inter-
national and regional human rights tribunals as well as numerous domestic
courts (including from common law jurisdictions) have held that, in certain
circumstances, state-sponsored environmental harm can amount to a viola-
tion of the right to life. These developments should be highly persuasive to
Canadian courts and tribunals.**

5. Conclusion

Human rights law and environmental law intersect when human rights are
impacted by environmental degradation. Internationally, there has been sig-
nificant movement towards applying human rights law in the context of state-
sponsored environmental harm. In Canada, while the application of human
rights law in this context is in its infancy, there are no doctrinal reasons why
the Charter may not provide a remedy in some circumstances. Still, scholars
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note that proving causation will be a significant challenge. It will have to be
proven that state action caused actual or threatened harm sufficient to make
out a deprivation of life, liberty, or security of the person.>® Given the diffi-
culties in establishing causation generally in the environmental context, this
will likely prove to be the greatest hurdle for any human rights claim in this
context. It remains to be seen whether the evidence in the ongoing litigation
relating to Sarnia’s Chemical Valley will be able to overcome this hurdle.
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