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Preface

During the past seven years, the Canadian Institute of Resources Law and its
partners at the University of Ottawa and Dalhousie University, the Canadian
Bar Association, and the Ontario Bar Association have organized national an-
nual environmental law symposia titled “Environment in the Courtroom.” The
symposia, which were sponsored by Environment and Climate Change Canada
and the Alberta Law Foundation, were held in Calgary, Ottawa, and Halifax.
This book is a collection of the essays presented at the national symposia.

This book is focused on providing an overview of current environmental
legal issues in Canada in three key areas: the unique nature of environmental
harm, prosecution of environmental offences, and sentencing for environ-
mental offences. The essays in this volume represent an attempt by Canadian
environmental law scholars, lawyers in private practice, Crown counsel, cor-
porate counsel, administrative lawyers, lawyers employed by NGOs and in-
dustry organizations, environmental consultants, and law students to come to
grips with the challenges associated with the litigation of environmental cases
in Canada. The majority of the essays represent a Canadian perspective and
provide insights on the environmental law experience in a variety of Canadian
provinces and territories, leading judicial decisions, and the important pro-
cedural and theoretical aspects of environmental litigation in Canada, a nation
with a shared common law and civil law heritage. However, consideration of
the included contributions on Australia and the United States will reveal that
Canada shares similar fundamental environmental challenges with some other
jurisdictions. Environmental law is a dynamic and exciting area that is play-
ing an increasingly important role in furthering the sustainable development
policies adopted by federal, provincial, and territorial governments in Canada.

The book is divided into five thematic headings that reflect the issues dis-
cussed in each of the first five symposia:
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 Key environmental concepts and the unique nature of environmental
damage;

 Environmental prosecutions;

« Sentencing and environmental offences;

o Evidentiary issues in environmental prosecutions and hearings;

« Site inspections, investigations, and enforcement issues.

The first section of the book is intended to strengthen the knowledge of court
practitioners and the judiciary about key environmental concepts from a legal
perspective and to create an appreciation and understanding of the unique
nature of environmental damage. The emphasis throughout this part, which
contains 13 essays, is on the practical nature of environmental damage. While
there is an abundance of literature on environmental law, less attention has
been paid to the practical problems associated with environmental litigation
in Canada, for both judges and court practitioners. Many of the key principles
at the heart of modern environmental thinking have been incorporated into
legislation with little definition or guidance as to how they should be applied.
Similarly, the very concept of environmental damage presents practical chal-
lenges in the courtroom insofar as much of the harm may be non-pecuniary
in nature and inherently subjective in perception. Indeed, there may be fun-
damental disagreements even over the question of what is to be incorporated
into environmental damage. Concepts dealt with in this part include sustain-
able development, the precautionary principle, public nuisance, ecosystem
management, sustainability, and ecological integrity. The practical environ-
mental problems addressed include engagement with indigenous legal trad-
itions, cumulative effects assessment, and environmental damage assessment.

The second section in the volume considers the major issues that can
arise in the course of environmental prosecutions in Canada, beginning with
the decision to prosecute and proceeding sequentially through key decision
points, ending with available defences. This part consists of ten chapters that
deal with a variety of issues in environmental prosecutions, including prosecu-
torial discretion, private prosecutions, federal and provincial jurisdiction over
environmental offences, defenses to environmental offences, due diligence
in environmental offences, and the interface between Indigenous legal trad-
itions, and the Anglo-Canadian legal system in the prosecution of regulatory
offences.

Section 3 comprises 11 chapters and addresses the major issues that can
arise in the course of sentencing for environmental offences, including both
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the basic considerations that attach to environmental sentencing and more
advanced topics. A major issue considered by the authors is creative senten-
cing. One chapter provides perspectives from the experience of creative sen-
tencing in New South Wales, Australia, enabling a parallel to be drawn with
Canada, while another chapter provides perspectives from non-governmental
organizations and a third one examines the corporate perspective on creative
sentences. Other topics dealt with in the section include director and officer
liability, administrative penalties, negotiating sentencing, and the law and eco-
nomics of environmental harm.

Section 4 focuses on evidentiary issues that can arise in environmental
prosecutions and hearings and consists of 14 chapters. Issues considered in-
clude proof of causation, the role of expert witnesses, admissibility of evidence,
the question of privilege in environmental enforcement, and judicial notice of
climate change in environmental litigation.

The fifth section of the book, which focuses on site inspections, investi-
gations, and enforcement issues, consists of seven chapters that consider the
frontline role played by government agencies and their “boots on the ground”
in the litigation of environmental offences in Canada. There exists in both fed-
eral and provincial environmental legislation an array of powers—preventive,
remedial, and punitive—that the regulated community can expect to encoun-
ter. It is difficult to detect any uniform approach throughout legislation, and
as a result, the full range of legal implications arising out of such powers and
orders is not always well understood by court practitioners, whether at first
instance (e.g. on site) or in the context of a prosecution. Some of the issues
that are addressed in this final section include the art of responsive regula-
tion, inspections, compliance, and investigations and legal strategies for col-
lecting evidence.

This volume is intended to be a source of relevant, current, and useful
information for a wide-ranging Canadian and international audience and will
be of use to both lawyers and non-lawyers. Environment in the Courtroom dis-
cusses significant issues and challenges in Canadian environmental law today.
As we have had legal professionals and scholars from outside Canada make in-
vited presentations and participate in the symposia via webcast, individuals in
other nations interested in comparative environmental legal studies will also
find this book to be a useful reference on contemporary issues in Canadian
environmental law.

It is my pleasure to thank and acknowledge the organizations that have
contributed to the success of the symposia, in particular Environment and
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Climate Change Canada, the Canadian Bar Association, Ontario Bar Associ-
ation, Centre for Environmental Law & Global Sustainability, Marine & En-
vironmental Law Institute, University of Calgary, University of Ottawa, and
Dalhousie University. In addition, I would like to thank Owen Saunders, Jamie
Benidickson, Phillip Saunders, Sarah Powell, Jennifer Fairfax, Alastair Lucas,
Martin Olszynski, Laura Scott, Chilenye Nwapi, lan Holloway, Nancy Money,
and Jane Rowe for their special contributions that have made Environment in
the Courtroom such a success.

—Allan E. Ingelson

Executive Director, Canadian Institute of Resources Law ¢
Associate Professor, Faculty of Law, University of Calgary
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SECTION 1
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Nature of Environmental

Damage






Sustainable Development under
Canadian Law

PAULE HALLEY AND PIERRE-OLIVIER DESMARCHAIS

Sustainable development represents a new paradigm, casting doubt on the
belief that development can be based on sporadic and unlimited economic
growth thanks to the planet earth’s ability to perpetually provide adequate re-
sources to keep pace with it. That belief has been replaced with uncertainty
and concern in the face of deteriorating ecosystems, climate and biodiversity,
and other risks associated with irreversible changes. Sustainable development
is trying to become established for the long term and to sever its ties with any
developmental approach that does not take into account the restricted nature
of the planet earth’s resources.’

The implementation of sustainable development has mobilized most na-
tional and international organizations and a great number of participants. The
task at hand is colossal and meets with much resistance. For legal experts, sus-
tainable development remains a dynamic concept, the subject of much debate
and reflection.” Here, we will content ourselves with introducing the origins of
sustainable development, outlining significant milestones in its development
on the international stage, and examining its implementation in Canadian law
through its guiding principles.

Origins and Definitions of Sustainable Development

The concept of “sustainable development” first appeared on the international
stage in 1980, in World Conservation Strategy published by the International
Union for Conservation of Nature and Natural Resources: “For development
to be sustainable it must take account of social and ecological factors, as well as
economic ones.” It then gained prevalence in 1987 with the publication of the



report Our Common Future by the World Commission on Environment and
Development (the Brundtland Report): “Sustainable development is develop-
ment that meets the needs of the present without compromising the ability of
future generations to meet their own needs.”* The two main principles that
inform these definitions are equity and integration, which have established the
present-day model of sustainable development and influence the legislation
and interpretations surrounding its scope, conditions of application, and
implementation.

It was at the second United Nations Conference on Environment and De-
velopment, held in Rio de Janeiro in 1992, that the international community
undertook to establish “a new and equitable global partnership” through the
integration of the goal of sustainable development in policy and public deci-
sion making. The Rio Declaration on Environment and Development® clearly
defines the concept of sustainable development, most notably its conditions
of equity: “the right to development must be fulfilled so as to equitably meet
developmental and environmental needs of present and future generations”;°
and integration: “in order to achieve sustainable development, environmental
protection shall constitute an integral part of the development process and
cannot be considered in isolation from it”’

Since then, this change in the approach to development has been reiterated
by the international community on numerous occasions® and has flourished in
the areas of both international environmental law and international trade.” For
example, the preambles to the Marrakesh Agreement Establishing the World
Trade Organization'® and the North American Free Trade Agreement'' recog-
nize that the rules governing international trade must favour the sustainable
use of resources and that member states are obligated to promote sustainable
development.'?

The goal of sustainable development in international law is given concrete
expression in guiding principles that set out its purpose, means of application
and implementation. The Rio Declaration, for example, lays down 27 guiding
principles, among which it is possible to distinguish those that are inherent to
sustainable development from those that are operational principles.'* Today,
these guiding principles represent the foundation for many international con-
ventions. Thus, the principle of public participation is at the heart of the Aarhus
Convention on Access to Information, Public Participation in Decision-making
and Access to Justice in Environmental Matters;'* the precautionary principle
was codified in the 1996 Protocol to the Convention on the Prevention of Marine
Pollution by Dumping of Wastes and Other Matter,"> while the prevention prin-
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ciple is the basis for the United Nations Convention on the Law of the Non-
navigational Uses of International Watercourses,'® and the procedure for evalu-
ating environmental impact contained in the Convention on Environmental
Impact Assessment in a Transboundary Context."

International organizations have expressed opinions about these gov-
erning principles. In 1995, the United Nations Commission on Sustainable
Development gathered together a group of experts with a mandate to identify
the international legal principles applicable to sustainable development and to
promote their translation into national legal systems."® For its part, in 2002, the
International Law Association adopted the New Delhi Declaration of Principles
of International Law Relating to Sustainable Development setting out seven
main principles necessary for meeting the goal of sustainable development.*’

The International Court of Justice (ICJ) also played a significant role in
the changes introduced in the area of sustainable development and its guid-
ing principles, notably in the 1997 case of Gabcikovo-Nagymaros,*® which saw
Czechoslovakia and Hungary locked in a litigation battle over the develop-
ment of the Danube for a joint hydroelectric dam project. Examining the
potential environmental impact of such a project, the I1CJ stated that “in the
field of environmental protection, vigilance and prevention are required on
account of the often irreversible character of damage to the environment and
of the limitations inherent in the very mechanism of reparation of this type of
damage.”*' For the court, sustainable development requires that new norms be
taken into consideration when states engage in new activity:

Such new norms have to be taken into consideration, and such new
standards given proper weight, not only when States contemplate
new activities but also when continuing with activities begun in the
past. This need to reconcile economic development with protection
of the environment is aptly expressed in the concept of sustainable
development.*?

In a separate opinion, Justice Weeramantry underlined the significance of sus-
tainable development. He stated that it is a principle of international law in
that it is “a part of modern international law by reason not only of its inescap-
able logical necessity, but also by reason of its wide and general acceptance by
the global community.”** The question of whether sustainable development is
a legal concept or a principle has not yet been decided, and the issue continues
to be the subject of much debate in legal doctrine.**
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Sustainable development has also been addressed in decisions of the
Supreme Court of Canada. The court consults sources of international and en-
vironmental law to find the solutions best suited to common problems, citing,
among other sources, the Brundtland Report, Our Common Future, the Rio
Declaration, Agenda 21, and the Bergen Ministerial Declaration on Sustainable
Development.*

Sustainable Development in Canadian Law

Since the Rio Summit, Canada has signed numerous international declara-
tions and agreements recognizing the need to ensure sustainable development.
The concept has been rapidly integrated into Canadian legislation, both at the
federal and provincial levels.?® In 1995, Parliament introduced a definition of
sustainable development in the Auditor General Act that echoes the principles
of the Rio Declaration:

21.1 In addition to carrying out the functions referred to in subsec-
tion 23(3), the purpose of the Commissioner is to provide sustainable
development monitoring and reporting on the progress of category I
departments towards sustainable development, which is a continually
evolving concept based on the integration of social, economic and
environmental concerns, and which may be achieved by, among other
things:

a) the integration of the environment and the economy;

b) protecting the health of Canadians;

c) protecting ecosystems;

d) meeting international obligations;

e) promoting equity;

f) an integrated approach to planning and making decisions that
takes into account the environmental and natural resource
costs of different economic options and the economic costs of
different environmental and natural resource options;

g) preventing pollution; and

h) respect for nature and the needs of future generations.”’”

As a result of this, the legislative definitions closely reflect the wording of the

Brundtland Report and the Rio Declaration. For example, the Canadian En-
vironmental Protection Act, 1999,*° and the Federal Sustainable Development
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Act reiterate: “development that meets the needs of the present without com-
promising the ability of future generations to meet their own needs.”*

Beyond its legislative definition, the goal of sustainable development raises
the question of whether the concept has been effectively implemented within
the Canadian legal system. It is through general principles that express its pur-
pose, conditions of application, and the procedures for its implementation that
a framework of norms and legal systems required for its successful completion
is being built. The role of the principles of sustainable development is to guide
any state intervention, whereby the legislator must translate them into law, the
executive branch must include them in its strategies, plans, and policies, and
the judiciary must interpret the law when deciding litigation.

When sustainable development principles play a deciding role, they grab
the attention of national and international institutions and highlight the legal
doctrine regarding important questions relating to their legal nature, scope,
hierarchical organization, etc. To facilitate their presentation, we can divide
the principles into two categories: inherent and operational. The first cat-
egory contains those principles that can be described as inherent, essential,
or basic to sustainable development (they represent its ultimate purpose) and
are necessary for its attainment.>® The second category comprises operational
principles,*! which clearly identify the procedures for the implementation of
sustainable development, such as prevention, precaution, the application of
the polluter pays principle, and public participation. Despite this distinction,
the interconnectedness of these two categories of principles means that the
interpretation of operational principles must respect the principles inherent
to sustainable development, which are health, quality of life, equity, and the
integration of sustainability.

The Principles Inherent in the Concept of

Sustainable Development

The principles that are inherent in sustainable development include its pur-
pose and the conditions necessary for its successful application. Although they
cannot be understood and interpreted in isolation from each other, they are
discussed individually here.

HEALTH AND QUALITY OF LIFE: THE PURPOSE

The Rio Declaration clearly defines the purpose of sustainable development:
“Human beings are at the centre of concerns for sustainable development.
They are entitled to a healthy and productive life in harmony with nature.”*?
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It refers to the right of human beings to live in a healthy environment, which
was recognized by the international community in 1972 in the Stockholm
Declaration.>® The basic link between human rights and environmental rights
has been repeated numerous times on the international stage.** It resides in
the threat to human life and health posed by the destruction of the natur-
al world.*®

Many countries have, in fact, drafted human environmental rights into
their constitutions, expressed in different ways and revolving around the
protection of such rights from any substantial modifications.’® The Canadian
Constitution does not recognize environmental rights. Nevertheless, Article
7 of the Canadian Charter of Rights and Freedoms®” could be used as the basis
for recourse against the state when its intervention infringes upon an individ-
ual’s environmental rights and has an impact on his or her health and safety,*®
provided that the alleged impact is not considered speculative or fictitious.*
By way of analogy, we could point to the fact that the European Court of
Human Rights has established a link between the right to privacy in private
and family life, guaranteed by the Convention for the Protection of Human
Rights and Fundamental Freedoms,*® and serious infringements of environ-
mental law.*!

In Canada, the federal Parliament and the provinces have introduced
environmental rights into their legislation, along with the procedural rights
intended to ensure their proper application.*” In the Yukon, for example, the
public “is entitled to a clean and healthy environment” and every resident has
the right to take legal action in order to protect the environment.** In Quebec,
the Charte québécoise des droits et libertés de la personne has enshrined the
right of every person to live in a clean environment that protects biodiversity.**

From this perspective, it should be noted that the Supreme Court of
Canada has stated that “environmental protection has become [...] a funda-
mental value in the life of Canadian society” and that “we are individually and
collectively responsible” for its protection.** In 2004, the court recognized the
state’s right, in its role as parens patriae, to represent the public and enforce re-
spect of “the public’s interest in an unspoiled environment” and the “inescap-
able rights of the public with respect to the environment and certain common
natural resources,” by taking recourse on its behalf to grant injunctions and
award compensation for environmental damage.*®

Environmental rights are applied by way of the principle of public partici-
pation, which is expressed in terms of three procedural rights, including access
to information, participation in the decision-making process, and access to
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justice.*” The first two components are found in the procedures concerning
the adoption of laws and regulations, and in the assessment procedures sur-
rounding the environmental impact of large-scale development projects.*®
Environmental legislation includes a variety of provisions granting the public
rights of access to environmental information, to take part in the decision-
making process, and to initiate recourse to the justice system.*” Quebec has
strengthened the public’s right to participate by passing the “anti-SLAPP” act
in order to delegitimize strategic lawsuits against public participation, com-
monly known as SLAPPs.*

THE PRINCIPLE OF EQUITY: AN ESSENTIAL CONDITION

International and Canadian law both recognize the moral and legal obligation
to protect the environment in order to preserve the right to development for
present and future generations.’® It is based upon an awareness of the threat
to future generations posed by the exhaustion of natural resources and the
destruction of the environment, ecosystems, and climate.>” On the subject, the
Supreme Court of Canada recognizes that “[tJoday we are more conscious of
what type of environment we wish to live in, and what quality of life we wish to
expose our children to” and that this awareness “perhaps indicates the birth of
a feeling of solidarity between generations and an environmental debt towards
humanity and the world of tomorrow.”**

According to the Stockholm Declaration, the principle of equity applies to
the protection of “the natural resources of the earth, including the air, water,
land, flora and fauna and especially representative samples of natural eco-
systems, [which] must be safeguarded for the benefit of present and future
generations through careful planning or management, as appropriate”>* The
principle of equity, which transcends the implementation of sustainable de-
velopment, is difficult to apply. Protecting the rights of future generations is
one of the most difficult things to do.”> Who can take action? In 1994, the
Philippines Supreme Court examined the question of the interest in acting for
future generations and recognized the right of young children, representing
the future generation, to take legal action in order to challenge forestry ex-
ploration permits “for themselves, for others of their generation and the suc-
ceeding generations”

Needless to say, every generation has a responsibility to the next to pre-

serve that rhythm and harmony for the full enjoyment of a balanced
and healthful ecology. Put a little differently, the minors’ assertion of
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their right to a sound environment constitutes, at the same time, the
performance of their obligation to ensure the protection of that right
for the generations to come.>

This decision illustrates the link between intergenerational environmental and
equity rights, including the natural right to survive and to self-perpetuate,
“the advancement of which may even be said to predate all governments and
constitutions. As a matter of fact, these basic rights need not even be writ-
ten into the Constitution for they are assumed to exist from the inception of
humankind”*

The Court of Appeal for Newfoundland and Labrador, for its part, high-
lighted the existing link between the procedure for assessing environmental
impacts and the rights of future generations:

If the rights of future generations to the protection of the present in-
tegrity of the natural world are to be taken seriously, and not to be
regarded as mere empty rhetoric, care must be taken in the interpret-
ation and application of the [environmental assessment] legislation.
Environmental laws must be construed against their commitment
to future generations and against a recognition that, in addressing
environmental issues, we often have imperfect knowledge as to the
potential impact of activities on the environment.®

THE PRINCIPLE OF INTEGRATION: ANOTHER ESSENTIAL
CONDITION

In order to achieve sustainable development, the Rio Declaration states that
“environmental protection shall constitute an integral part of the develop-
ment process and cannot be considered in isolation from it”** The principle
of integration reflects the interrelationship of the social, economic, and en-
vironmental objectives of society.®® In the Brundtland Report, this principle
speaks to “the idea of limitations imposed by the state of technology and social
organization on the environment’s ability to meet present and future needs.”**

The principle of integration is the subject of much discussion and remains
equivocal. It is often represented by an iterative triangle or Venn diagram
with the three dimensions, or pillars, of sustainable development overlapping.
The crucial issue is finding the necessary balance between the three dimen-
sions, as the principle is silent about whether we should reconcile diverging
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interests, or rather measure the “sustainability” of development, or ensure the
mutual support between the dimensions. In the absence of clear indications,
the fear is that the integration exercise will create negotiation gaps between
the players with differing interests, without regard to the sustainable nature of
the development.

Since the beginning of the 1990s, studies have stressed the distinction be-
tween the concepts of sustainable development supporting “weak” sustainabil-
ity and “strong” sustainability.®* This dichotomy rests mainly on the economic
value we place on natural stock and environmental protection. For legislators,
it is the opposition between the anthropocentric concept and the ecocentric
concept that feeds debate about the significance of sustainable development.®®
The balance being sought between the diverging dimensions of development
directly influences the decisions taken in the name of sustainable development
and the interpretation of the rule of law.

So-called “weak” sustainability tends to favour economic development by
allowing the substitution of natural stock with goods and wealth generated by
human activity, with the justification that this wealth might then be invested
in environmental protection. On this approach, environmental protection is
not viewed as a condition of sustainable development;** it merely represents
one pillar of sustainable development and is equal to the social and economic
pillars.®® This substitution between the different stocks contradicts the prin-
ciple of intergenerational equity and the ability to attain the goal of sustain-
able development.

The assessment of the sustainability of development refers back to a con-
ceptual framework based on the calculation of natural, economic, and social
stock.®® If the total of the sum of the capitals drops, development is not sus-
tainable and the well-being of future generations will be inferior to that of
present generations, which contravenes the principle of equity.®” It is still not
easy to assess the monetary value of natural stock, to set a price on air, the
ozone layer, or a wetland.®®

From the perspective of “strong” sustainability, natural stock is not sub-
stituted by goods produced by humans.®® On this approach, natural stock
should remain intact or not diminish to such a level that it does not renew
itself. Natural stock is given an intrinsic value, totally independent from the
needs of humans; it is the condition of its development.”® Strong sustainability
promotes itself as being the only interpretation of sustainable development
that is capable of guaranteeing equity between the generations.”* From this
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perspective, the state is invited to become involved in order to restrict any
negative impact on the environment and to establish indicators that would
allow us to follow the evolution of natural stock.

The assessment of sustainable development leads governments to formu-
late plans for future action within a strategic framework. The experience of
other states is also called upon.”” The trend is to legislate for the implemen-
tation of sustainable development, at the centre of power.”*> From this per-
spective, government action is neither free nor voluntary but mapped out by
legislative deadlines, with the goal of sustainable development, guiding prin-
ciples, periodical accountability, and compliance assessments being carried
out by an independent commissioner. These framework laws are not immune
from the trend towards “strong” sustainability, as witnessed by the definition
of “sustainability” in the Federal Sustainable Development Act: “the capacity of
a thing, action, activity or process to be maintained indefinitely.””*

Ancillary to the principles inherent to sustainable development, oper-
ational principles represent the procedures to be implemented in order to
attain this goal. They are integrated with one or several dimensions of sus-
tainable development to which they lend a precise form. Thus, environmental
integrity is expressed through the principles of prevention and precaution;
economic efficiency through internalization of costs and the “polluter pays”
principle; and the social dimension through the principle of public partici-
pation. The transposition of these principles into Canadian law is effectuated
through special regimes, such as assessment procedures to measure the impact
on the environment based on the principle of prevention’® and site cleanup
obligations based on the polluter pays principle.”®

We have set out here the general principles and requirements for the dy-
namic concept of sustainable development. Although the concept is widely
accepted, its prescriptive implications seem today to be more complicated and
radical than we could ever have expected back in the early 1970s. The devil is
in the details! Thankfully, every day, practitioners and scientists in many disci-
plines are working to make sustainable development an enduring reality.””
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A Precautionary Tale: Trials and
Tribulations of the Precautionary
Principle

CHRIS TOLLEFSON*

1. Introduction

The rise to prominence of the precautionary principle both as a legal concept
and a public policy tool has prompted extraordinary attention and debate.
Considered by many to be one of the foundational principles of modern en-
vironmental law, it increasingly is being incorporated into federal and provin-
cial legislation, and invoked in litigation before domestic courts and tribunals.

This chapter reflects on the challenges and opportunities associated with
litigating the precautionary principle as a basis for seeking review of govern-
mental action. In so doing, it builds on and revisits themes and questions ori-
ginally addressed in a paper authored in 2007." Since that time, a critical mass of
domestic jurisprudence on the application and interpretation of the principle
has continued to emerge. To date, however, within much of this jurisprudence,
the principle continues to be adverted to as a discretionary consideration or
background interpretive canon. Nevertheless, there is also growing evidence
of a judicial appetite to engage with the principle in a more systematic doctrin-
al fashion: in the words of one leading jurist, to give it “some specific work to
do”” Whether and to what extent this aspiration can be realized depends on
whether the precautionary principle can be rendered sufficiently coherent and
predictable to serve as a basis for judicial decision making.

In Part 2 of this chapter, I offer some introductory thoughts on the princi-
ple and the challenges associated with its deployment as an adjudicative tool.
Part 3 surveys the various avenues and legal theories through which litigants

* The author is grateful for the research and editorial contributions of Ethan Krindle and Anthony Ho.
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have sought to invoke the principle in domestic litigation. Part 4 then consid-
ers the growing Canadian jurisprudence that has emerged out of these efforts,
offering some views on overarching trends and themes. And, finally, in Part 5,
I return to the question of how and whether the principle can be given some
specific work to do by exploring some recent Australian case law that has dir-
ectly taken up this challenge.

2. The Precautionary Principle: An Overview

The origins and implications of the precautionary principle are the subject
of a considerable and growing scholarly literature.® Derivative of the maxim
“better safe than sorry;” at its core the principle seeks to formalize precaution
as a regulatory obligation in the face of environmental threats and scientific
uncertainty. In the domain of international law, the principle began to emerge
in the early 1980s, most notably in the World Charter for Nature (1982). Since
that time, it has become a central feature of close to one hundred international
agreements and has been incorporated into scores of domestic environmental
and public health laws worldwide.

There are many differing formulations of the precautionary principle. The
most widely cited version of the precautionary principle is found in Principle
15 of the Rio Declaration on Environment and Development (1992):

Where there are threats of serious or irreversible damage, lack of
full scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation.*

This relatively permissive or “weak” version of the principle is frequently con-
trasted with a more rigorous version famously approved by environmental
activists and scholars at the 1998 Wingspread Conference:

When an activity raises threats to the environment or human health,
precautionary measures should be taken, even if some cause-and-ef-
fect relationships are not fully established scientifically.”

The chameleon-like nature of the principle has tended to undermine reasoned
consideration and debate of its precise meaning and implications. In an effort
to provide an operational taxonomy of the principle, Sandin argues that its vari-
ous formulations can be usefully analyzed along four key dimensions: threat,
uncertainty, action, and command.® Under Sandin’s approach, threat refers to
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Table 2.1 | Four dimensions of the Rio and Wingspread articulations of the
precautionary principle

Rio Declaration Wingspread Conference

Threat Serious or irreversible damage Threats to environment or
human health

Uncertainty Lack of full scientific uncertainty Cause-and-effect relationships are
not fully established scientifically

Action Postpone cost-effective measures Precautionary measures
to prevent environmental
degradation

Commmand Shall not Should

the nature of the imminent harm to the “state of the world” (particularly its
seriousness and (ir)reversibility), while uncertainty connotes “our (lack of)
knowledge as [to] whether and how this threat might materialize” Under most
formulations of the principle, where both the threat and uncertainty meet de-
fined thresholds, an action obligation is triggered (e.g., to consider “cost effect-
ive measures to prevent environmental degradation,” “preventative measures”
or “regulatory steps”). Finally, the command dimension prescribes the legal
status of the action to be taken, which may be framed in either mandatory or
permissive language, “shall” or “may”” According to Sandin, a key challenge
to operationalizing the precautionary principle lies in the imprecision with
which the dimensions of “threat,” “uncertainty,” “action,” and “command” are
typically framed. Table 2.1 depicts and compares the Rio Declaration (1992)
version of the principle with the later Wingspread Conference (1998) version
using the Sandin framework.

Sandin’s work in the realm of risk assessment has parallels in the legal
scholarship of Professor Applegate. Applegate argues that a “tamed” under-
standing of the precautionary principle is beginning to emerge.® In particular,
he argues that, through this taming, “the constituent elements of the pre-
cautionary principle have been altered over time to be less stringent or to nar-
row the scope of the principle”® This emerging, tamed version of the principle
has the potential to provide a procedural vehicle for decision making in the
face of uncertainty. Traditionally, where the principle has not been considered
as part of a decision-making process, regulators have only taken a risk into
account when it rises to a relatively high standard of certainty. In contrast,
where the principle is part of the regulatory equation, a decision maker is em-
powered (and, in some instances, obliged) to take it into account. However,
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this response must be proportional to the risk, and must adapt as knowledge
of the risk becomes more certain.

If Applegate and other legal scholars are correct that a tamed version of
the precautionary principle can offer decision makers the procedural means to
take risk into account in a manner that is consistent with established admin-
istrative law principles, a host of important questions about the meaning and
implications of the principle arise. These include:

o When should the principle apply? In other words, should it apply
generically or only when certain threshold requirements relating to
environmental damage and scientific uncertainty are met?

o How should it apply? Who should bear the burden of proof, should
the burden shift at some juncture, what form of evidence should be
considered, and what standard(s) of proof should apply?

o What remedial consequences should flow from its application? To what
extent and how should an adjudicative body prescribe measures
necessary to achieve compliance with the principle?

3. Enter Precaution: The Emergence of the Principle in
Domestic Environmental Litigation

There are two distinct avenues for the precautionary principle to enter domes-
tic litigation: through the domestic application of international law, or through
its application as a principle of domestic law.'® Each of these categories may
be further subdivided. International law may be applied directly, as binding in
its own right; or it may apply indirectly, as an interpretive aid. Likewise, stand-
alone principles of domestic law may be derived either from common law or
statutory sources.

APPLICATION OF INTERNATIONAL LAW

To date, few courts have accepted that the precautionary principle, as a rule of
international law, can be directly applied in domestic litigation. One promin-
ent exception is the Supreme Court of India. In Vellore Citizens Welfare Forum
v. Union of India, it held that the principle had become a part of customary
international law and as such was binding domestic law."*

An alternative way for international law to affect domestic litigation is
for it to be applied indirectly as an interpretive aid. Generally, courts will be
reluctant to apply the precautionary principle in this way if it is inconsistent
with applicable domestic law. However, if domestic law is capable of being
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interpreted in a manner consistent with the principle, it may play a persua-
sive interpretive role.

The Supreme Court of Canada’s decision in Spraytech'? is an illustration of
the indirect application of international law. While the status of the principle
in international law was not fully argued before the court, the majority rea-
sons cite scholarly opinion to the effect that “a good argument” could be made
that it had become “a principle of customary international law.”** The majority
went on to employ the principle as a relevant consideration in upholding the
validity of a municipal ban on pesticide use. As such, the decision makes it
clear that principles of international law—even those that are not binding on
Canada—may be taken into account when interpreting domestic law.

In 2013, the Supreme Court of Canada reinforced the views it expressed
in Spraytech. In Castonguay'* the court relied on the principle to interpret a
provision in the Ontario Environmental Protection Act*® (EPA). The provision
in question made it an offence to discharge a contaminant into the environ-
ment [see s. 15(1) EPA]. Abella J., writing for the court, describes the EPA as
“Ontario’s principal environmental protection statute,” concluding that “its
status as remedial legislation entitles it to generous interpretation”*

In support of the conclusion that a broad purposive approach should be
given to the interpretation of section 15(1) of the EPA, Abella J. specifically
relies on the precautionary principle even though the EPA makes no specific
mention of the principle. In the words of the court:'’

As the interveners Canadian Environmental Law Association and
Lake Ontario Waterkeeper pointed out in their joint factum, s. 15(1) is
also consistent with the precautionary principle. This emerging inter-
national law principle recognizes that since there are inherent limits
in being able to determine and predict environmental impacts with
scientific certainty, environmental policies must anticipate and pre-
vent environmental degradation (O. McIntyre and T. Mosedale, “The
Precautionary Principle as a Norm of Customary International Law”
(1997), 9 J. Envtl. L. 221, at pp. 221-222; 114957 Canada Ltée (Spraytech,
Société darrosage) v. Hudson (Town), 2001 SCC 40, [2001] 2 SCR 241,
at paras. 30-32).

THE COMMON LAW

The precautionary principle may also emerge as a principle of common law
within a domestic legal system. This process can occur through the direct
or indirect application of international law; or it can occur independently of
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international law. The jurisdiction that has been the most receptive to the no-
tion that the principle has or is destined soon to achieve common law status is
Australia, where some scholars argue that this has already occurred.*®

One of the earliest and most oft-cited Australian decisions marshalled in
support of this claim is Leatch v. National Parks and Wildlife Service."® This
case involved a review of a permit to kill endangered fauna issued to a local
government in connection with a road-building project. The relevant legis-
lation did not require the precautionary principle to be applied; as a result, the
plaintiffs argued that the principle was binding by virtue of international law.
Stein J., of the New South Wales Land and Environment Court, demurred:

It seems to me unnecessary to enter into this debate. In my opinion
the precautionary principle is a statement of common sense and has
already been applied by decision-makers in appropriate circum-
stances prior to the principle being spelt out. It is directed towards the
prevention of serious or irreversible harm to the environment in situ-
ations of scientific uncertainty. Its premise is that where uncertainty
or ignorance exists concerning the nature or scope of environmental
harm (whether this follows from policies, decisions or activities), de-
cision makers should be cautious.?

As a principle of “common sense” not excluded by the relevant legislation,
he held that the precautionary principle should be taken into account when
deciding whether the permit to take or kill should be issued.

STATUTORY ADOPTION

By far the most common way that the principle finds its way before domestic
courts and tribunals is through its implicit or explicit adoption in domestic
statutes. A growing number of jurisdictions have enacted legislation that ex-
plicitly incorporates the precautionary principle either as a substantive deci-
sional criterion or in preambular language. In Canada, the principle is now
found, in various iterations, in most federal environmental laws, including
the Species at Risk Act (SARA), the Oceans Act, the Canadian Environmental
Protection Act (CEPA), the Canadian Environmental Assessment Act (CEAA),
and the Pest Control Products Act (PCPA). It was also included in recently pro-
posed amendments to the Fisheries Act.

Currently, the principle appears in the preambles to CEPA, SARA, and the
Oceans Act, in the purposes section of CEAA (s. 4) and as a mandatory stra-
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tegic management principle under the Oceans Act (s. 30). It is also expressed as
a relevant consideration in the exercise of administrative duties vested in the
Government of Canada and its agencies under CEPA and CEAA.*' Moreover,
in several instances, as set out below, the principle operates as a substantive
decisional criterion:

o When conducting various assessments of potentially toxic substances,
federal Ministers shall “apply ... the precautionary principle”:
section 76.1, CEPA.

o In preparing a recovery strategy, action plan, or management plan
the competent minister shall “consider the principle that, if there are
threats of serious or irreversible damage to the listed wildlife species,
cost effective measures to prevent the reduction or loss of the
species should not be postponed for lack of full scientific certainty”:
section 38, SARA.

o When conducting a re-evaluation or special review of a registered
pesticide product, the minister must take the precautionary principle
“into account” when deciding whether “a situation ... endangers
human health or safety or the environment”: see subsections 20(1)
and (2), PCPA.

It is also, somewhat more slowly, finding its way into provincial legislation. In
this regard, Ontario has led the way, generating a growing case law discussed
in Part 4 below. Here the principle has come to be incorporated in many of the
Statements of Environmental Values (SEVs) that every provincial government
ministry is obliged to develop and apply. For example, the Ontario Ministry of
the Environment and Climate Change’s SEV commiits it to “exercising a pre-
cautionary approach in its decision making”**> Where a ministry’s SEV con-
tains language to this effect, public interest litigants have argued that a subse-
quent failure by ministry officials to comply with the principle, in the issuance
of a permit or the exercise of a regulation making power, provides a basis for
seeking leave to appeal from a ministry action under the Environmental Bill
of Rights.”

Endangered species legislation in Ontario provides for a more direct way
to pursue judicial review invoking the principle. Under the Endangered Species
Act (ESA), the principle must be considered in the development of species
recovery strategy: see subsection 11(3), ESA. This provision is analogous to the
requirement under section 38 of SARA.
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The principle also appears in provincial environmental statutes in other
jurisdictions. To date, however, such references are relatively rare and are
typically restricted to preambular language: see section 2 of the Nova Scotia
Environment Act, and section 2 of the New Brunswick Clean Air Act.

4. Trials and Tribulations: The Precautionary Principle
Case Law Post-Spraytech

If the precautionary principle is to find traction and yield real benefits in the
adjudicative context, courts and tribunals must find ways to engage with it
in the process of legal reasoning. When the principle is viewed as little more
than “common sense,” at best it provides little decisional guidance and at worst
promotes uncertainty and subjectivity. The principle must likewise respect
the discretion of elected decision makers to make judgments about the public
good. Leaving aside concerns about interpretive uncertainty, courts are un-
likely to adopt a principle that is perceived as fettering judicial discretion to
balance competing interests.”* In this Part, therefore, I consider whether and
to what extent the emerging Canadian case law interpreting the principle mir-
rors these various and related concerns about uncertainty, subjectivity, defer-
ence, and institutional competence.

To date, as discussed above, the Supreme Court of Canada has directly
opined on the precautionary principle in two cases. In Spraytech, writing for
the majority, CHeureux-Dubé J. relied upon the principle as an emerging norm
of international law to assist in a domestic interpretive task, namely determin-
ing the validity of local government bylaws. And, in Castonguay, the court has
now affirmed this majority judgment in a case involving the interpretation of
a provincial environmental protection law where the statute in question made
no mention of the principle. But while the Supreme Court of Canada has en-
couraged tribunals and courts to deploy the principle, at the very least as an
interpretive tool, this invitation has not always been accepted.

One tribunal that has tended to resist arguments that it should give the
principle work to do is the Environmental Appeal Board of British Columbia
(EAB). Shortly after the Spraytech decision came down, the EAB was asked
to consider the principle in the context of an appeal of a pesticide-permitting
decision. At issue in the case was whether the proposed pesticide usage would
cause an “unreasonable adverse effect” The statute in question did not men-
tion the principle specifically. The EAB, at first instance, rejected the argu-
ment that its inquiry into this issue should be expanded to take account of the
precautionary principle as set out in Spraytech. On judicial review, however,
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the BC Supreme Court disagreed, holding that Spraytech and in particular
the precautionary principle mandated a broader analysis than the board had
undertaken®

Notwithstanding this admonition, however, the EAB has remained reluc-
tant to accede to arguments that the principle should be “read into” or even
deemed relevant to the merits-based review of permitting or approval deci-
sions where the statute is otherwise silent. For example, in Burgoon v. B.C.
(Ministry of Environment), the EAB rejected an argument that water licensing
decisions should be subjected to scrutiny under the principle, distinguishing
Wier on the footing that water licensing decisions, unlike pesticide use deci-
sions, do not entail considerations of “reasonableness”*® Another reason prof-
fered in Burgoon for declining the invitation to apply the principle, according
to the EAB, is that there are several different versions of the principle and it
is unclear, “in the absence of clear statutory direction,” which one ought to be
applied.”” It has maintained this approach in later cases: see Toews v. Minister
of Environment®® and Shawnigan.*

Some courts and tribunals elsewhere in Canada have likewise displayed, at
least at times, a reluctance to apply the principle or, alternatively, a tendency to
“read down” the principle so as to circumscribe its interpretive relevance and
weight. In Ontario, several of these cases arise in connection with language
contained in ministerial statements of environmental values (SEVs) that invoke
the principle. A helpful summary of the tribunal jurisprudence on the subject
is provided in Greenspace Alliance v. Ontario (Ministry of Environment).>® In
this case, the applicants argued that the principle required that “if there is any
uncertainty, then the decision maker is required to presume that the activ-
ity will be as hazardous as it could possibly be”*" The Environmental Review
Tribunal (ERT) held, however, that “to demand absolute proof ... is not a
realistic expectation of science, or of the Director”*” In its view, the princi-
ple should instead be interpreted to require that proponents provide credible
scientific evidence as to whether and to what extent the proposed activity will
cause environmental harm. At this juncture, according to the ERT:

Where there is credible evidence that shows that harm is unlikely, the
degree of uncertainty is significantly reduced and it is consistent with
the precautionary approach for the Director to approve the activity
and include measures to prevent harm or to confirm the predictions.
On the other hand, where there is a great deal of scientific uncer-
tainty ... the Director must presume there will be harm. In that case,
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a reasonable person having regard for the precautionary approach
would refuse the permit.*

There has also been resistance to attempts to invoke the principle in recent
decisions of the Ontario Divisional Court. In Sierra Club of Canada v. Ontario,
the applicant challenged a permit issued by the Ministry of Natural Resources
(MNR) under the Endangered Species Act (ESA) that authorized the disturb-
ance of endangered species habitat in connection with a major bridge-building
project.’** The applicant argued that the principle was binding upon the MNR
(by virtue of its inclusion in the ESA preamble and the MNR’s SEV), and that
by issuing the permit the MNR was in breach of its duty to comply with the
principle. The court rejected both propositions. It held that the principle was
“not a statutory or regulatory requirement” and that in any event the MNR
had “accounted for and considered” the principle, to the extent that this was
mandated in its SEV, in its deliberations prior to issuance of the permit.*®

Allegations of a failure to comply with the principle also played a cen-
tral role in another judicial review decided by the Divisional Court: Hanna
v. Ontario (Attorney General).’® This case sought to strike down regulations
that prescribed setback requirements for wind energy developments that had
been promulgated by the Ministry of Environment. This challenge contended
that these setbacks were inadequate and inconsistent with the precautionary
principle, which was applicable by virtue of its inclusion in the ministry’s SEV.
The Divisional Court dismissed the application, holding that the precaution-
ary principle was only one of ten principles set out in the SEV, that there was
no “clear evidence” that the setback was inadequate, and that the applicant re-
tained the remedy of challenging site-specific wind turbine approvals on their
merits to the ERT.”’

In contrast, in the Federal Court the precautionary principle is most as-
suredly being put to work. In jurisprudence dating back to 2009, a much more
sanguine perspective on the role and future of the principle emerges. Three of
these decisions arise in connection with the interpretation of statutory provi-
sions that specifically mandate consideration of the principle as a decisional
criterion; significantly, however, in the fourth and most recent of these de-
cisions the principle is considered and applied in the context of a statutory
regime (the Fisheries Act) that makes no reference to the principle.

The first two of these cases were rendered in 2009 in litigation brought
to compel the federal government to designate critical habitat in recovery
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strategies prepared under subsection 41(1) of SARA. The provision in question
makes it mandatory to designate such habitat “to the extent possible” based
on best available information.*® The species at issue in these cases were the
Greater Sage-Grouse and the Nooksack Dace; in both instances, the argument
was that the federal government had acted unlawfully in failing to designate
critical habitat where the facts suggested that it was possible to do so.

As noted earlier, SARA incorporates the precautionary principle not only
in preambular language but also as a mandatory decisional consideration in
the preparation of a recovery strategy, action plan, or management plan: see
section 38, SARA. In both decisions, the Federal Court interpreted the habitat
designation obligation under section 41 of SARA as reflecting and embodying
the principle, concluding that the government’s failure to designate habitat was
not only inconsistent with the principle but also unlawful. Indeed, the judg-
ment in the Nooksack Dace case goes even further. Noting that the precaution-
ary principle is “an important feature of the [Biodiversity] Convention” that
Canada has ratified, it held that SARA must be construed “to conform to the
values and principles of the Convention [and that] the court must avoid any in-
terpretation that could put Canada in breach of its Convention obligations.”*’

The third decision was rendered in late 2011: Wier v. Canada (Health). The
applicant in this case had requested the federal Minister of Health to initiate
a “special review” (under subsection 17(1) of PCPA) of a registered pesticide,
namely a variety of glyphosate-based product regularly sprayed to control for-
est undergrowth.*® The minister declined. On judicial review, the applicant
contended that there was uncertainty within the scientific community about
the effects of the pesticide on amphibians in wetland areas. In light of this un-
certainty, she therefore argued subsection 20(2) of PCPA (described in Part 3
above) made it mandatory for the minister to take the principle “into account”
when deciding whether a special review was justified.

Kelen J’s ruling in the case sets out in considerable detail the scientific as-
sessment process undertaken on the minister’s behalf by the Pest Management
Regulatory Agency. This internal assessment revealed some differing views as
to the toxicity of the pesticide in issue. Accordingly, Kelen J. concluded that
this was a situation in which application of the principle required him to rule
in favour of the applicant:

With opinions within the Regulatory Agency on both sides of the
question as to whether the pesticide presents an unacceptable environ-
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mental risk to amphibians in ephemeral wetlands, the precautionary
principle would require the Minister initiate a special review into that
: 41

issue.

Finally, a recent decision of Rennie J. (as he then was) strongly reinforces rel-
evance of the precautionary principle even to where the statute in question
does not make explicit reference to the precautionary principle.*” In Morton v.
Canada (Minister of Fisheries and Oceans), at issue was the validity of licences
issued under the Fisheries Act that allowed for the transfer of “smolts”—“that
is, salmon which have undergone a physical change ... enabling them to live
in sea water.”** The applicant was concerned that licences had been improperly
issued by the Department of Fisheries and Oceans (DFO) to a large fish farm
operator (Marine Harvest) that allowed for the transport of smolts diseased
with PRV (piscine reovirus).** The applicant argued that the issuance of such
licences was inconsistent with the overarching obligation of the minister under
the Fisheries Act to ensure “conservation and protection of fish.”*®

A central scientific issue in the case was the relationship between PRV and
a disorder known as HSMI (heart and skeletal muscle inflammation). HSMI
is known to cause anorexia and mortality in farmed salmon and is capable of
wiping out entire stocks.*® It would appear that the applicant brought this suit
out of concern that there was a potential causal connection between PRV and
HSMI, and that licences that allowed for the transport of smolts afflicted with
PRV therefore posed a threat to wild and farmed salmon stocks.*” In deter-
mining the validity of these licences, the applicant contended that the Federal
Court should employ the precautionary principle notwithstanding that the
Fisheries Act makes no mention of the principle. The Federal Court agreed.

Marine Harvest and DFO vigorously disputed the existence of a causal
link between PRV and HSMI.*® In the end, the court agreed that prevailing
science did not support the conclusion that PRV caused HSMI. In its view,
however, while there was a “body of credible science” supporting the theory of
a causal relationship, such a link had yet to be proven. In its words,

although there is a healthy debate between respected scientists on the
issue, the evidence suggests that the disease agent (PRV) may be harm-
ful to the protection and conservation of fish, and therefore a “lack of
full scientific certainty should not be used as a reason for postponing
measures to prevent environmental degradation™ Spraytech at 31. In
sum, it is not, on the face of the evidence, open to the respondents
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to assert that the licence conditions permitting a transfer of PRV in-
fected smolts reflect the precautionary principle. The Minister is not,
based on the evidence, erring on the side of caution.*’

After citing Spraytech and Castonguay, Rennie J. offers the following observa-
tions about the principle:*

The precautionary principle recognizes, that as a matter of sound
public policy the lack of complete scientific certainty should not be
used as a basis for avoiding or postponing measures to protect the
environment, as there are inherent limits in being able to predict en-
vironmental harm. Moving from the realm of public policy to the law,
the precautionary principle is at a minimum, an established aspect of
statutory interpretation, and arguably, has crystallized into a norm of
customary international law and substantive domestic law: Spraytech
at paras 30-3L.

In justifying reliance on the precautionary principle to interpret the Fisheries
Act (a statute that does not mention the principle directly), Rennie J. notes that
“the precautionary principle has been applied in international agreements to
which Canada is a party (such as the Convention on Biological Diversity), and
domestic legislation (for example the Oceans Act or the Species at Risk Act)”
He also notes the Supreme Court of Canada’s reliance on the principle in “in-
terpreting regulations directed to public health and the environment” in the
Spraytech and Castonguay cases.”® Moreover, he underscores that use of the
principle is consistent with the relevant language of the Fisheries Act:>*

In the language of “.. the protection and conservation of fish,” the
word “protection” does not stand for “management”; rather the word
means “preservation”: Canada (Minister of Fisheries and Oceans) v.
David Suzuki Foundation, 2012 ECA at para 114.

INSIDE THE JUDICIAL MINDSET

From these early cases, some themes are beginning to emerge. For one, there
has been little patience for claims that the precautionary principle is a trump
card that when played clinches the case.”® Courts and tribunals have, likewise,
been unsympathetic to claims that compliance with the principle requires
decision makers to defer approval for potentially harmful activities wherever
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any scientific uncertainty, no matter how remote or speculative, about the
nature or extent of the harm exists.>* What level of scientific uncertainty is
required, and what forms of scientific evidence can and should be relied in this
assessment, is unclear. Where, however, there are diverging opinions within
the “regulatory community,” and especially among a government’s own scien-
tific advisors, as to the nature or extent of the harm, it would appear that the
test is met.>* Likewise, adjudicators also seem clearly to want compelling evi-
dence that a proposed action or standard poses a serious risk to human health
or the environment before concluding that the principle applies.’® Moreover,
what quantum of risk is necessary, once again, is unclear.

Secondly, it would appear that, at least judicially, there is a growing appe-
tite to consider the principle and give it work to do. This is certainly reflected
in the Supreme Court of Canada (Spraytech and Castonguay) and, as well, in
Federal Court jurisprudence (Greater Sage Grouse, Nootsack Dace, Wier v.
Canada (Health) and Morton). And, of course, we can add to this list Wier v.
BC (EAB) in the BC Supreme Court involving the same Dr. Wier.*” It is notable
that, in three of these seven cases, courts have chosen to deploy the principle
even where the principle itself has not been referenced in the legislation being
interpreted.

Finally, however, both in cases where courts and tribunals have demurred
from considering the principle and where they have chosen to engage with
it, there is a very discernible sense that the “legal contours” of the principle
remain uncertain. Can the principle become more than an interpretive “straw
in the wind”? Can it offer guidance as a decisional criterion? The Divisional
Court in Sierra Club is illustrative, dismissing the idea that preambular lan-
guage referring to the principle does anything more than serve “to introduce
the ideas and concerns that inform the legislation that follows.”*® Cases in
which references to the principle in preambular and purpose provisions have
been interpreted in a more robust light have tended, almost invariably, to be
ones where the principle is also incorporated into a substantive decisional cri-
terion within the same statutory regime.>* Yet, where the precautionary princi-
ple is framed as a substantive decisional criterion, what guidance can be relied
upon to apply that criterion? In the next part, I discuss possible ways through
which the principle can be applied.

5. Can the Principle Be Given some “Specific Work To Do”?

Although there has been very little judicial consideration of the precaution-
ary approach or ‘precautionary principle’ ... the clear thread which emerges
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from what consideration has been given to the approach is that it does dic-
tate caution, but it does not dictate inaction, and it will not generally dictate
one specific course of action to the exclusion of others.

—JUSTICE CHRISTINE WHEELER, COURT OF APPEAL OF WEST AUSTRALIAS®

I now propose to return to a question posed at this beginning of this chap-
ter: assuming that courts or tribunals are inclined or required to apply the
principle, to what extent can it be given specific work to do? As noted ear-
lier, a variety of legal scholars have argued in favour of “taming” the prin-
ciple, enabling it to provide useful guidance to decision makers, rather than
dictating to them.®* Whether this can occur—in effect, whether the principle
can be rendered justiciable—depends heavily on the creativity and initiative
of lawyers and courts alike. Ten years ago, in the predecessor to this article,
I profiled and critiqued a new decision of the Land and Environment Court
of New South Wales which, in my view, represented an important step in this
direction: Telstra Corporation Ltd. v. Hornsby Shire Council.** In the balance of
this part, I want to revisit Telstra and consider whether it has indeed given the
principle something specific to do.

TELSTRA AND ITS PROGENY

The Telstra case arose out of a proposal to construct a mobile telephone base
station in a suburb of Sydney, Australia.®® The Shire Council, in response to
community fears about the health effects of radiofrequency electromagnet-
ic energy, refused the development application for the base station despite
the fact that the installation complied with a peer-reviewed, applicable na-
tional safety standard. The council’s decision was appealed to the Land and
Environment Court of New South Wales, pursuant to the Environmental
Planning and Assessment Act,1979 (EPAA).°* The EPAA requires the principles
of sustainable development, including the precautionary principle, to be taken
into account when considering development applications.®®

Under the Telstra approach, determining whether and how to apply the
precautionary principle in a particular case occurs in three discrete steps:
(1) deciding whether the principle applies; (2) if so, reversing the onus of proof;
and (3) identifying the appropriate governmental response.

An important feature of Telstra is its recognition of the importance of re-
stricting the application of the principle to situations where it can add analytic
value. As such, it holds that before the principle can be applied the applicant
must establish two conditions precedent: (1) the existence of a threat of ser-
ious or irreversible environmental damage; and (2) the existence of scientific
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uncertainty as to the environmental damage.®® Whether these preconditions
exist are questions of fact.

The first condition precedent requires that impending environmental
damage must be serious or irreversible. This, according to Telstra, can be meas-
ured using a variety of factors including:

(a) the spatial scale of the threat (eg local, regional, statewide, national,
international);

(b) the magnitude of possible impacts, on both natural and human
systems;

(c) the perceived value of the threatened environment;

(d) the temporal scale of possible impacts, in terms of both the timing
and the longevity (or persistence) of the impacts;

(e) the complexity and connectivity of the possible impacts;

(f) the manageability of possible impacts, having regard to the
availability of means and the acceptability of means;

(g) the level of public concern, and the rationality of and scientific or
other evidentiary basis for the public concern; and

(h) the reversibility of the possible impacts and, if reversible, the time
frame for reversing the impacts, and the difficulty and expense of
reversing the impacts.®’

Under this approach, the seriousness of the threat is primarily a “values” as op-
posed to a “science” question, to be judged by consultations with a broad range
of experts, stakeholders, and right-holders. This does not mean, however, that
science is irrelevant at this stage of the inquiry: indeed, Preston C.J. specifically
notes “the threat of environmental damage must be adequately sustained by
scientific evidence.”*®

The second condition precedent is that there be a lack of full scientific cer-
tainty. In assessing this question of fact, Telstra posits another menu of factors,
including:

(a) the sufficiency of the evidence that there might be serious or
irreversible environmental harm caused by the development plan,
programme or project;

(b) the level of uncertainty, including the kind of uncertainty (such as
technical, methodological or epistemological uncertainty); and

(c) the potential to reduce uncertainty having regard to what is possible
in principle, economically and within a reasonable time frame.*
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Telstra leaves open the question of what constitutes a requisite level of scientif-
ic uncertainty sufficient to trigger application of the principle; in its view, this
standard may differ depending upon the nature of the impending environ-
mental damage. In a leading case that has recently applied Telstra, a standard
of “substantial uncertainty” was adopted.”®

If these conditions precedent are met, the precautionary principle is then
triggered. This means that the burden of proof shifts to the proponent to show
that the threat of serious or irreversible environmental damage does not in fact
exist or is negligible. If the proponent cannot do so, the government decision
maker must assume that serious or irreversible damage will occur.

In this situation, the decision maker must respond in a manner that is
consistent with the principle. The response that is required by the precaution-
ary principle will depend on the outcome of a risk assessment. The overarch-
ing goal of the response is proportionality. The more significant and likely the
threat, the greater the degree of precaution required. Where uncertainty exists,
a margin of error should be left so that serious or irreversible harm is less
likely to occur. This margin of error may be maintained through step-wise or
adaptive management plans.

In the result, the carefully elaborated approach set out in Telstra was not
put to the test on the facts of the case. Preston C.J. decided that the party
seeking to rely upon the principle (in this case, the Shire Council) had failed
to lead evidence capable of supporting the conclusion that the proposed cell
tower presented a threat of serious or irreversible harm. As a result, the pre-
cautionary principle did not apply and it was unnecessary to proceed further
with the analysis.

The Telstra approach has, however, been applied in a more fulsome fash-
ion in several subsequent cases.”' Among these, the case that most faithfully
applies the framework, Environment East Gippsland Inc. v. VicForests,”* in-
volves a familiar scenario, especially for those of us from the Canadian West
Coast. The conflict here arose in a remote region in southern Australia, and
was triggered by logging plans in an old growth Crown-owned forest that were
said to threaten a variety of endangered species. It is instructive to reprise how
Osborn J. for the Supreme Court of Victoria analyzes this complex dispute
employing the Telstra framework.

In this case, the plaintiff environmental group commenced an action seek-
ing an injunction against proposed logging to be undertaken by the defendant,
a state-owned forest company. The defendant had secured timber-harvesting
approvals for an area known as Brown Mountain, in the East Gippsland region
of the state of Victoria, southeast of Melbourne. Surrounded by conservation
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reserve areas, Brown Mountain contains areas of old growth forest with high
timber values and ecological significance. The area in contention was home
to over a dozen threatened or endangered species, including the Long-footed
Potoroo, the Powerful Owl, and the Giant Burrowing Frog.”® Under a legally
binding Code of Practice, the defendant was obliged to plan and undertake
harvesting in accordance with the precautionary principle.

The case makes fascinating reading for Canadian environmental lawyers
more accustomed to the highly constrained manner in which judicial super-
vision of natural resource decision making occurs in Canada. Osborn J's care-
ful reasons for judgment help, in my view, to dispel the notion that the prin-
ciple can at best play a background or ancillary role in domestic adjudication.

The case arises in the context of what Osborn J. characterizes as a “laby-
rinthine” maze of legislation and regulation. A central issue to be decided was
whether and to what extent the precautionary principle applied to the defend-
ant’s tree harvesting plans, and what implications (in terms of injunctive relief)
flow. The court heard evidence over the course of sixteen days. Ultimately, for
five species—the Powerful Owl and the Spotted Owl, the Spot-tailed Quoll,
the Giant Burrowing Frog, and the Large Brown Tree Frog—the principle
played a decisive role in the court’s conclusion that logging should be enjoined
pending further studies aimed at determining what measures were necessary
to maintain species viability.

To provide a sense of how Osborn J. assessed the evidence in applying the
Telstra test, it is worthwhile to reprise his analysis with respect to two of the
species at issue: the Giant Burrowing Frog and the Large Brown Tree Frog. For
these species, he concluded as follows:

(a) that the proposed logging presents a real threat of serious or
irreversible damage to the environment (i.e. these two species) for
a variety of reasons including their ‘threatened’ status and relevant
expert evidence;

(b) that this damage is attended by a lack of full scientific certainty
including evidence with respect to very significant uncertainties
relating to their respective distribution, biology and conservation;

(c) the defendant has not demonstrated that the threat is negligible
insofar as it led ‘no evidence from an expert with specialist
qualifications relating to the biology and conservation of frogs;

(d) the threat can be addressed through adaptive management, including
‘management measures, which would significantly better inform a
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further judgment as to the relevant conservation values of the Brown
Mountain ... [reducing] ... uncertainty with limited cost and within
a reasonable timeframe’;

(e) the ‘measures proposed are proportionate to the threat in issue. They
are limited operations. Further, they are capable of definition and ...
controlling supervision ... In addition there is satisfactory evidence
that postponement of timber harvesting pending the completion of
such surveys would cause VicForests significant economic damage’
[Emphasis added.]”*

While these excerpts may be not adequately convey the point, I would argue
that this judgment grapples impressively with a dispute that is extraordinarily
complex both in legal and scientific terms. And, I would argue, far from being
a “make-work” project for the precautionary principle, the judgment shows in
convincing fashion that the principle—appropriately “tamed”—can indeed be
a powerful tool for analyzing and resolving disputes of this kind. Among other
reasons, I think that this is attributable to the care with which the Osborn J.
applies the Telstra framework, particularly in relation to the conditions pre-
cedent to the principle and the need to calibrate a judicial response that is
proportionate to the risk.”®
As discussed at the end of Part 2, turning the precautionary principle

into a workable framework raises three important questions:

o When should the principle apply?
« How should it apply?
» What remedial consequences should flow from its application?

Telstra is a compelling illustration of how these three questions can be ad-
dressed in a manner that allows the principle to play a constructive role in
a variety of administrative and adjudicative settings. The Telstra approach
accomplishes this by responding to concerns about overbreadth by Professor
Applegate and others: see Part 2 above. To this end, it injects into the princi-
ple a proportionality mechanism that calibrates the precautionary measures
required to the degree of risk that is present. Moreover, as knowledge of the
risk grows more certain through adaptive management and learning, these
precautionary measures can be fine-tuned.

Finally, the two conditions precedent under the Telstra approach offer an-
other “taming” mechanism that clarifies and constrains what the precautionary
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principle is supposed to do. By requiring courts to first determine whether the
principle applies in the first place, and then providing a framework for appli-
cation where the principle is found to be applicable, the Telstra approach af-
firmatively answers Stein J’s question about whether the principle can be given
“specific work to do”

Conclusion

It is now almost a decade since I first began writing on this topic. Back then,
in an article I wrote with Jamie Thornback, we emphasized that these were
early days in the judicial development of the principle, and expressed the hope
that lawyers would “advocate for a nuanced approach to implementing the
principle capable of persuading courts that, it adds value to and is consistent
with their competence and jurisdiction to supervise administrative action.””®
These remain early days. However—now more than ever—lawyers have the
tools and precedents necessary to persuade courts not only of the desirability

but the viability of putting the precautionary principle to work.
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Ecosystem Management: It’s Imperative
... Whatever It Is

MICHAEL M. WENIG

1. Introduction

Ecosystem management has fundamentally changed the field of environ-
mental protection, from a narrow focus on individual sources of harm to a
more holistic focus on entire ecosystems, the multiple human sources of harm
within ecosystems, and the complex social context (including political bound-
aries and economic institutions) in which those sources exist. US legal scholar
Oliver Houck described ecosystem management as a “whole new species of
thought—half science and half religion—[that] has arisen in research, articles,
books, management plans and litigation, a new field of conservation biology”
that is “changing the language of the game

This approach was not a new concept when Professor Houck commented
on it in 1998, but it had gained an unprecedented level of acceptance in recent
years leading up to his paper. According to another US writer, the ecosystem
concept, together with the related concept of “sustainable development,” were
“sweeping through international, national, state, and local policy and reshap-
ing the appearance of environmental law at all levels.”> For another author, it
is a “true paradigm shift.”’

In Canada, the call for ecosystem management has existed for at least four
decades, but has gained considerable traction in recent years.* Canadian legis-
lation is jumping on the ecosystem management bandwagon. At a basic level,

* Thanks to Mount Royal University Professor Michael S. Quinn for his recommendations on
the voluminous ecosystem management literature and for his long-term input and advice on
ecosystem thinking.
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several Canadian statutes now define the “environment” in holistic, ecosystem-
like terms.® Others link the objectives of “environmental” and “ecosystem”
protection.® Numerous other Canadian statutes now aim generally to protect
“ecosystems” instead of or in addition to the “environment.”” Several statutes
provide for ecosystem protection as a target or basis for government’s use
of specific regulatory tools® and for the development of broad-brush “strat-
egies”” Two federal statutes provide general endorsement for the “ecosystem
approach” for achieving the Acts’ objectives."’

Canadian environmental managers have also shared the enthusiasm for
ecosystem management. For example, Environment Canada has been engaged
in several “ecosystem initiatives,” including those relating to the Great Lakes,
the St. Lawrence River, the Atlantic Coast, and the Georgia Basin.'' Canada’s
federal Department of Fisheries and Oceans (DFO) has adopted the “eco-
system approach” as a basis for fisheries management.'” In addition, Canadian
provinces and territories have made numerous gestures toward embracing the
ecosystem approach.'> And at least several Canadian post-secondary schools
now have degree programs or faculties focused on ecosystem management.'*

Although there is widespread support for ecosystem management, there
remains considerable ambiguity over what it entails and what it is for. As one
author stated: “If there is one thing about ecosystem management upon which
people agree, it is that the term means different things to different people.”**
This ambiguity is reflected in the lack of consensus over whether “ecosystem
management” is even an appropriate name. While many people refer to eco-
system “management,;” that term is often criticized as reflecting an overly
techno- and homo-centric view of the environment as an object that is sub-
ject to human manipulation. Others refer to an ecosystem “approach” or eco-
system “protection,” both of which at least purport to reflect a more reverential
or respectful view of humans’ relation to the environment. Another variation
is the term “ecosystem-based,” in reference to either “management” or “ap-
proach” (or some other descriptor).'® However, to some commentators, the
debate over terminology detracts from the development of general principles
or elements of the ecosystem concept.'” This chapter uses the term “ecosystem
management,” but solely for practical reasons; it does not purport to take a
stand on the debate noted above.

The purpose of this chapter is to provide a broad, general outline of eco-
system management. The chapter first addresses the need or imperative for
this approach and then discusses several of the approach’s principles or com-
ponents, noting the areas of uncertainty and challenges.
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2. The Ecosystem Management Imperative

Advocates for ecosystem management generally agree that it is needed be-
cause environmental problems often involve linkages among physical, bio-
logical, and social components within and among ecosystems.'® For example,
a watershed ecosystem includes four sets of complex physical linkages: vertical
(surface to ground water), horizontal (up- and down-stream), lateral (river
channel to riparian zone to flood plain), and temporal (changes in each of the
above linkages over time). Those physical watershed components are linked,
in turn, to biological and, in most cases, human, communities within water-
sheds. To make matters more complicated, there are physical, biological, and
social linkages among watersheds and among watersheds and other kinds of
ecosystems. "’

These linkages show that environmental problems within a given water-
shed cannot be solved by focusing on one watershed component without
considering how that component is linked to others.*® For example, regula-
tory efforts to protect fish in a watershed must focus not only on the harm
to fish from pollution discharged from a domestic sewage plant but also on
the threats to fish from all other sources of water pollution, as well as sources
of damage to riparian vegetation and reductions in stream flows. Moreover,
those myriad threats must be evaluated in the context not only of the range of
often disjointed laws available to reduce them but also the laws and other so-
cial factors that may be encouraging them. Ecosystem management provides a
comprehensive analytical framework for assessing and addressing these inter-
connected physical and social factors. Advocates for ecosystem management
also generally agree that it can promote the social values of equity and effi-
ciency, as well as environmental protection, by simultaneously addressing all
physical, biological, and social causes of environmental problems. Ecosystem
management provides a flexible framework for fairly and efficiently allocat-
ing the social costs of environmental protection among all public and private
interests.?!

Advocates generally agree, not only on the imperatives for ecosystem
management, but also that the holistic approach is difficult to define and im-
plement because of the same complex physical, biological, and social linkages
that necessitate the approach in the first place.” Professor Adler observes that
the advantages and problems inherent in the ecosystem approach present a
paradox: the larger the ecosystem unit and the more comprehensive the harms
and social causes addressed, the more holistic the approach. Yet, the larger
the scale and scope of the ecosystem approach, the more difficult it will be
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to implement, in terms of scientifically modelling the complex physical and
biological linkages and coordinating among all the interested bureaucrats, pol-
iticians, citizens, and commercial interests.*’

3. Ecosystem Type and Scale

“Ecosystem” is defined as an “assemblage of species plus the interacting
physical and biological processes upon which the species depend”** While
this definition is intuitive and makes scientific sense, the concept is problem-
atic in that there are no inherent or objective ecosystem “units” While it is use-
ful to define ecosystem scales or boundaries for management purposes, these
line drawings are essentially arbitrary (i.e. non-natural) exercises.>® They are
also problematic because defining one type or scope of “assemblages” masks
another or other “assemblages” relating to the same biophysical components.
For example, a “watershed” is a type of ecosystem that is commonly defined
as the geographic area of land drained by a particular body or segment of
flowing water. A “basin” is the largest form of “watershed,” encompassing the
land mass drained by an entire river system.?® Watershed ecosystems like the
Mackenzie, Columbia, South Saskatchewan, and Mississippi River basins may
have numerous components, which can be broken up into multiple smaller
watersheds based on each of the numerous tributaries that feed those large
river systems.

It may be even more difficult to define the appropriate ecosystem scale
using kinds of ecosystems other than watersheds. For example, an alpine
meadow in the Canadian Rockies can be viewed as a local ecosystem provid-
ing habitat for local insects and rodents. But the meadow may also lie within
a range for grizzly bears and migrating eagles. It may also contain wetlands
adjacent to a creek which is part of a larger watershed that ultimately drains
sub-alpine forests and prairies. Should the meadow be viewed as an isolated
system, or as part of an alpine Rocky Mountain ecosystem, part of the water-
shed to which it belongs, or part of a “grizzly-shed” or “eagle-shed”?

Intuitively, watersheds are an appealing ecosystem “unit” for planning
purposes because they can be used to cover an entire land mass without over-
lap, unlike other categories of ecosystems that may overlap and may not cover
an entire land mass, such as bird and mammal migration corridors. However,
watersheds are not the only ecosystem categories that can be used to cover an
entire land mass.”’

The wide variation among ecosystems arguably suggests that there is no
“one size fits all” unit for ecosystem management. Thus, it is not surprising
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that, while several Canadian statutes provide for the management of marine,
forest, or freshwater ecosystems generally, none specifies an ecosystem unit of
concern for management purposes.”® A lack of consistency in the choice of
unit or boundary among different ecosystem management prorams may im-
pede necessary efforts to coordinate or link these programs to achieve region-
al, national, or international goals.

4. Governance

Whatever ecosystem unit is used for management purposes, the unit’s geo-
graphic boundaries are unlikely to coincide with the geographic boundaries of
political jurisdictions. In addition, the complex interactions within ecosystems
require interdisciplinary management perspectives that are arguably difficult
to promote in agencies whose staff have been trained in specific disciplines
and who may have historically been organized along lines that correspond to
those disciplines. Both of these factors make it a challenge to design a govern-
ance system for ecosystem management.

Another challenge arises from choosing the roles of government staff and
non-governmental parties, especially those living or working within the rel-
evant ecosystem boundaries. Ecosystem management proponents generally
favour a greater role for local stakeholders—typically, through their participa-
tion in watershed councils or other area-based planning organizations—than
in more conventional or traditional environmental regulatory and natural
resource management regimes.”” No doubt this view stems, in part, from the
notion that the people living and working in a given place are the most affect-
ed by place-based management decisions, and that locals may be best able
to develop creative, effective solutions to problems occurring in their area.*
This notion seems even more persuasive in an ecosystem management context
where an array of local factors is on the table than in a management regime
focused more narrowly on a single issue or natural resource.

Locally based decisions can also help take the political “heat” off a regional
or national agency on controversial environmental issues and can lighten the
agency’s workload. In short, broad and strong local participation seems pref-
erable in ecosystem management in order to provide the necessary expertise
and power base to address the myriad harms to ecosystems.

On the other hand, there is concern that local citizen and government
decision makers are more likely to be corrupted by powerful corporate inter-
ests. In addition, even geographically “local” ecosystems have aspects or com-
ponents that may be of regional, national, or global importance. These facets
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include the survival of plant and animal species (and arguably even popula-
tions) and the protection of publicly owned lands, waters, and other public
resources. These non-local interests suggest that environmental regulators and
land managers should not completely abdicate their decision-making roles to
local bodies that may not see or at least share the non-local interests.

The challenges to defining an appropriate governance model are reflected
not only in the lack of consensus on a uniform model but in uncertainties with
respect to individual governance models. For example, Alberta has arguably
sent mixed messages regarding the roles of its “watershed and planning advis-
ory councils” in provincial watershed planning.**

Of course, the question of whether ecosystem management decision mak-
ing should be made by local bodies need not be viewed in black and white. In
reality, there exist a variety of decision-making roles, from establishing overall
goals and objectives, performance and environmental quality standards, and
plans for achieving those targets, to developing in-place solutions, monitoring,
enforcement, and follow-up, among other functions. Strong regional or fed-
eral leadership may be appropriate for some of these roles but not for others,
and other roles may require close coordination at two or more political levels.

As with the variability in types of ecosystem units, there is arguably a wide
variability in socio-political circumstances among ecosystems. This socio-
political variability suggests that ecosystem governance models themselves
may need to vary. However, there is also arguably a need for consistency in
governance models to ensure a high degree of coordination and cooperation
among governance institutions and that regional, national, and international
interests are met. Consistency may also be needed to promote fairness to, and
ensure equivalent levels of rights and responsibilities among, all ecosystem
management participants and citizens generally.

5. Ecosystem Management Objectives

What is ecosystem management for? What are the ultimate aims or purposes
of ecosystem management? To some, ecosystem management is just an ana-
lytical framework (holistic, place/system-based) for environmental decision
making and a decision-making process (problem identification and goal set-
ting, local decision making, adaptive management, planning, etc.). However,
to many of its proponents, ecosystem management also includes an objective
of achieving, maintaining, or restoring some level of ecosystem condition that
is desired for all ecosystem management applications.>* Many scientists now
favour ecosystem “resilience” as the condition of concern.*
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Varying expressions of the “optimum” ecosystem condition reflect an
evolving scientific understanding of ecosystems, from the concept of an ideal
ecosystem condition as a static or “equilibrium” state to the notion that eco-
systems are inherently dynamic and evolving.** Of course, the moving nature
of the target makes it even more challenging to define an “ideal” ecosystem
condition.

Canadian legislation runs the gamut of these varying approaches. For
example, some statutes require or enable watershed or water management
planning but provide little or no detail on the target of such planning effort.*®
By contrast, several Canadian statutes focus on maintaining or restoring eco-
system “integrity.”*® Several others aim for ecosystem “integrity” along with
“health” or other co-conditions.”” Other statutes aim to protect ecosystem
“structure and function,” “productive capability” or “capacity” and “stability”
or “diversity,” among other targets.*® There can be a wide range of target con-
ditions specified in different statutes within a single province.*

An ethical issue that underlies the debate about ecosystem management
objectives is whether its purpose—and the expression of any desired ecosystem
condition—should be driven solely by anthropocentric, utilitarian concerns,
or by some non-anthropocentric, non-utilitarian notion of ecosystems in
their “natural” or “undisturbed” state.*® (A related conceptual conflict relates
to whether ecosystem management views humans as part of or separate from
ecosystems.) There is some common ground between these two ethical poles
in the sense that an ecosystem approach is arguably necessary from a purely
anthropocentric view, because humans themselves are ultimately better off liv-
ing in healthy ecosystems.

Some question whether humans are really capable of constructing a non-
anthropocentric ethic (and accompanying management framework), given
that ethics itself is a human construct and human interests must still be con-
sidered in any method for implementing a non-anthropocentric ethic.*'

This logic is supported by Aldo Leopold’s justification for his influential
“land ethic,” which has been cited as providing the ethical justification for eco-
system management.*? Under that ethic, the morality of various human actions
is judged according to whether they preserve or destroy the “land,” a term
Leopold defined broadly along ecosystem lines.** Although Leopold’s “land
ethic” is commonly associated with a non-anthropocentric environmental
ethic, much of his justification for his “land ethic” is based on humans’ physic-
al or biological dependence on healthy ecosystems.** One could also argue
that humans are psychologically or spiritually dependent on them as well.**
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6. Tools for Ecosystem Management

Regardless of the lack of consensus about the objectives of ecosystem manage-
ment, there is arguably a consensus that “planning” is the foundational tool for
achieving its objectives. However, this consensus belies a debate as to whether
plans should include or be based on quantitative thresholds or limits to de-
fine boundaries for permissible human activities across the entire ecosystem
of focus. There are numerous proponents of ecosystem-based limits.*® Limits
provide a “bottom line” or system of accountability, but they can be scientif-
ically or technically difficult to determine, especially at an ecosystem scale. A
limits-based approach also requires the development of potentially complex
systems for fairly and efficiently deciding the appropriate mix of present and
future activities that collectively stay within the limits of choice.

Several Canadian statutes provide for ecosystem-based planning, for
example, for public forests or other public lands, based on considerations of
desired ecosystem conditions. For example, subsection 11(1) of the Canada
National Parks Act requires the adoption of park management plans that in-
clude a “long-term ecological vision” and “ecological integrity objectives and
indicators”*” Section 68 of Ontario’s Crown Forest Sustainability Act requires
the adoption of a “Forest Management Planning Manual” that must, in turn,
require that every “forest management plan” adopt objectives based on con-
siderations of the “abundance and distribution of forest ecosystems” and a rec-
ognition that “healthy forest ecosystems are vital” to Ontarians” “well-being*®

Several Canadian endangered species statutes provide that species recov-
ery strategies or management plans may be based generally on “ecosystem
management principles” or other broad criteria.*” Similarly, the Canada
National Marine Conservation Areas Act calls for the development of marine
conservation area management plans based in part on “principles of ecosystem
management.”>’

While Canadian statutes endorse ecosystem management or ecosystem-
based planning, the author is unaware of any Canadian statutes that prescribe
ecosystem-based limits, or that require the establishment of such limits, as a
starting point or target for ecosystem management plans.

> <«

7. Adaptive Management

Because of the scientific and technical uncertainties inherent in a holistic,
ecosystem perspective, there is general consensus among proponents of eco-
system approaches that they require adaptive management. This approach is
essentially a circular process in which problems are identified and hypotheses
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about cause and effect are made, followed by the adoption and implementa-
tion of management tools. The effectiveness of these tools is then studied and
assessed, leading to reconsiderations of problems and appropriate solutions
and adjustments of previously chosen tools, as necessary.*'

Adaptive management is inherently sensible, but it is also problematic.
Besides requiring the commitment of often scarce funds and personnel, it
logically calls for a flexible approach that may conflict with the oft-stated need
for certainty in regulatory and planning regimes, certainty that is needed, in
turn, for effective business and land use decision making. There is also a risk
that adaptive management may be used to avoid making controversial or diffi-
cult decisions in the first instance.

Conclusion

Ecosystem management is not just a passing fad. For all of its uncertainties and
challenges, its holistic, ecosystem focus makes sense. And the alternative—
narrowly focusing on protecting or maximizing the yield of individual natural
resources—is inherently flawed. As one textbook suggests, ecosystem manage-
ment must be approached with “caution and humility;” but it is nevertheless
“necessary and urgent.”*> Another author similarly observed that “striving for
some aspect of an ecosystem approach, as difficult as it might be, is better than
what we are doing now.”*?

The idea that ecosystem management is an approach to “striv[e] for” is
particularly important. Like the principles of “equality” and “democracy; eco-
system management may be impossible to achieve in its purest or absolute
form, but it is nevertheless worth pursuing. In Yaffee’s words, “movement to-
ward the ecosystem management end of the spectrum is good,” even if each
step does not achieve a perfectly holistic result.>*
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Public Nuisance: Public Wrongs and
Civil Rights of Action

ALASTAIR R. LUCAS, Q.C.

Introduction

Historically, the common law developed doctrine to protect the health and
safety of the general public. The Supreme Court of Canada (scc) has summed
up the concept of public nuisance as “any activity which unreasonably inter-
feres with the public’s interest in questions of health, safety, morality, comfort
or inconvenience.”! But this doctrine has not meshed smoothly as the modern
law has evolved.

There are two principal problems. One is that though the concept of public
nuisance was originally part of the domain of criminal law, a related civil right
of action emerged. The concepts thus straddled somewhat uncomfortably
criminal law and civil law. The second problem involves the question of who

has this right. Who has standing to seek judicial remedies for public nuisance?

The Crime

As common nuisance, it was an offence to endanger the lives, safety, or health
of the public. It now appears in this form as subsections 180(1) and (2) of the
Criminal Code, which states:

180.(1) Every one who commits a common nuisance and thereby

(a) endangers the lives, safety or health of the public, or
(b) causes physical injury to any person,

is guilty of an indictable offence and liable to imprisonment for a
term not exceeding two years.
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Definition

(2) For the purposes of this section, every one commits a common
nuisance who does an unlawful act or fails to discharge a legal duty
and thereby

(a) endangers the lives, safety, health, property or comfort of the
public; or

(b) obstructs the public in the exercise or enjoyment of any right
that is common to all the subjects of Her Majesty in Canada.

What is the “public” appears to be a question of fact in particular circum-
stances. But it cannot be a single person or even a small group® of individuals.
However, in principle, these individuals might still have a remedy in private
nuisance.*

The Common Law Tort

The common law has also recognized a civil right of action to remedy a public
nuisance.’ Initially in the 18th and 19th centuries, this appeared to function as
a supplement to the criminal law in order to fully address common issues of
the day such as disputes about access and passage on public highways. Thus,
any rights flowed from establishment of an unlawful act. However, public
nuisance has developed into an independent common law tort.® This has been
recognized by the Supreme Court of Canada in Ryan v. Victoria’ and acknow-
ledged in British Columbia v. Canadian Forest Products Ltd.®

Public nuisance involves interference with the use and enjoyment of a
group of properties. It differs from private nuisance in its scope. Harm must
be sufficiently widespread.” There is no bright line test, but the scale of damage
in relation to that suffered by others is an important factor.*

Standing for Civil Actions

This brings us to the second fundamental problem associated with public nuis-
ance. In general, actions cannot be initiated by individuals to remedy public
nuisances.'!

The Attorney General as Plaintiff

The general principle is that actions in public nuisance can be brought only
by the Attorney General acting as an officer of the Crown.'? This means
either the federal or the provincial Attorney General (A-G), depending on the

4 | PUBLIC NUISANCE 53



circumstances in the context of constitutional jurisdiction or perhaps inter-
governmental arrangements. The theory is that the A-G acts as parens patriae
to vindicate public rights vested in the Crown."*> Sometimes the A-G has sued
at the request of individuals. In other cases, the A-G has acted in a relator
capacity, agreeing to a nominal plaintiff role at the request of a private party
or parties.* In both cases, the decision whether or not to sue is entirely within
the A-G’s discretion.'® There is little scope for judicial review. However, there
is authority to the effect that the A-G must consider the issue in good faith and
if he or she refuses leave, “in a proper case, or improperly or unreasonably
delays in giving leave, or if the machinery works too slowly, then an action for
injunctive relief by a member of the public may be entertained.”*

Private Plaintiffs

A private plaintiff may sue in public nuisance directly, without the A-G’s con-
sent, where that individual can establish that he or she suffered “special” or
“peculiar” damage.'” A key difference from private nuisance is that no interest
in land must be shown."®* What constitutes special damage for this purpose has
been problematic for over a century and a half.

Special Damage

The general principle is that special damage is extraordinary—in some way
greater than that suffered by the general public. In 1874, Justice Brett in the
English Court of Common Pleas expressed this idea in Benjamin v. Storr as
follows:

[T]he plaintiff must show] a particular injury to himself beyond that
which is suffered by the rest of the public. It is not enough for him to
shew that he suffers the same inconvenience in the use of the highway
as other people do (if the alleged nuisance be the obstruction of a
highway)."?

This injury, said his Lordship, must be particular and it must also be:

1. direct and not merely consequential,
2. of a substantial character, ‘not fleeting and evanescent.*°

This definition of special damage has proven resilient in Canada.

It is worth noting that establishing special damage in cases of personal or
property damage is relatively straightforward. In fact, in these circumstances
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the elements necessary for a claim in private nuisance are likely to be present.
It is where the loss asserted is to public lands or natural resources and the claim
is concerned either with protecting the public or the fundamental ecological
values of a natural resource, or with consequential economic loss, that estab-
lishing special damage is problematic. Thus in McKie v. KVP Co.*" the owner of
a common law right to fish, but not financially harmed resort owners, was held
to have suffered special damage as a result of water pollution that killed fish.

For Canadian environmental law, the classic case is a 1970 decision of the
Newfoundland Supreme Court Trial Division, Hickey v. Electric Reduction
Company of Canada Ltd.** Hickey and the other plaintiffs fished commercially
in Placentia Bay, Newfoundland. Fish life in the bay was largely destroyed as
a result of discharges from an electric reduction company’s phosphorus plant
in Long Harbour. The plaintiffs alleged that this created a public nuisance that
resulted in damage to their fishing livelihoods.

The court accepted that serious harm to the fishery had been caused. But
Furlong C.J. concluded that the action should fail because, “while the pollution
created a nuisance to all persons,” it was not, he said, “a nuisance peculiar to
the plaintiffs, nor confined to their use of the waters of Placentia Bay. It was a
nuisance committed against the public.”**

His Lordship rejected the argument that the plaintiffs should succeed
because they had suffered “special” or “direct” damage. The “right view;” he
said, is that “a person who suffers peculiar damage has a right of action, but
where damage is common to all persons of the same class, then a personal
right of action is not maintainable.”** The result was that all of the fishers had
a right to fish in the area, but no remedy if the fish were destroyed as a result
of activity acknowledged to create a public nuisance. Only proof of unique
adverse effects would suffice, a requirement characterized by Klar as “illogic-
al”?® The Attorney General could initiate an action. However, unspoken was
the reality that many factors may militate against the A-G choosing to pursue
this remedy.

A further complication may be a negligence requirement. This may be-
come an issue where the public harm is caused by inadvertent discharge of
pollutants rather than operational discharge that can be characterized as
intentional.*

There is ample authority for Hickey’s requirement that standing founded
upon public nuisance must be different in kind and not merely in degree from
that of the remainder of the class. But even in 1970, there were inconsistent
cases.”” In particular, financial loss resulting from obstruction of access was
considered to be special damage in several cases.”®

4 | PUBLIC NUISANCE 55



In Canfor, Binnie J. commented on the efficacy of public nuisance in rem-
edying environmental damage. He stated that “class actions will have a role to
play;” but he quoted Klar’s assessment that “[w]hat has made public nuisance
a particularly ineffective private law remedy is the special damages require-
ment”** “The reality;” according to Binnie J.,

is that it would be impractical in most of these environmental cases
for individual members of the public to show sufficient ‘special dam-
ages’ to mount a tort action having enough financial clout to serve
the twin policy objectives of deterrence to wrongdoers and adequate
compensation for their victims: Bazley v. Curry, [1999] 2 SCR 534.%°

Statutory Modification

The special damage requirement has been removed in varying degrees by
statute in several Canadian jurisdictions. The most significant is provisions
of the Ontario Bill of Rights,*' which gives individuals standing to commence
action in certain circumstances. These are: (1) a person has or will contravene
an environmental law as defined; (2) the contravention causes or will cause
significant harm to an Ontario public resource; and (3) the plaintiff has applied
under the Act for an investigation into the matter and has received either no
response or an unreasonable response. Remedy is limited to injunction, and
courts may consider the potential efficacy of other processes and even govern-
ment plans. It is apparent that this is a narrow right, but one that may alert and
even mobilize relevant government agencies. Environmental rights of action
of this general type are also found in Yukon®? and the Northwest Territories.>

Availability of Damages

Traditionally, public nuisance actions have involved the A-G seeking to en-
join activities that infringe public rights. The injunction was regarded as an
appropriate public remedy. This has led to the assumption that injunction,
but not damages, is the only available remedy.** However, to this narrow view
there have been exceptions.’® Binnie J. in Canfor made his “impracticability
for individuals” comments quoted above. But he went on to acknowledge
that Canadian courts “have not universally adhered to a narrow view of the
Crown’s available remedies in civil proceedings for nuisance.” In addition to
cases,’® he cited reports by the British Columbia and Ontario law reform com-
missions.”” His conclusion was that the Crown represented by the A-G could
indeed “pursue compensation for environmental damage in a proper case.”*®
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Binnie J. then moved to create a broader context for this principle. He
noted Canadian judicial reference to the idea of municipalities as trustees of
the environment, citing LHeureux-Dubé J. in Spraytech v. Town of Hudson,*
and at least alluded to the older, deeper common law fiduciary idea of public
trust, including US law where monetary compensation has been awarded.*
These latter US cases were actions in which the government in a parens patriae
capacity sought damages for harm to the trust in public natural resources.

The conclusion in Canfor was that “there is no legal barrier to the Crown
suing for compensation as well as injunctive relief in a proper case on account
of public nuisance or negligence causing environmental damage to public
lands*!

But his Lordship then noted that it was also open to the Crown to base the
claim on its private law property rights in the forest lands in question. Further,
the claim based on a broader public right was not fully argued in the lower
courts. Consequently, the SCC majority considered the Crown’s claim only as
landowner.

Novel and Important Policy Questions

In Canfor, Binnie J. somewhat qualified his conclusion that the Crown could
sue for damages in public nuisance and on other tort theories by stating that
“there are clearly important and novel policy questions raised by such actions”
These include:

1. potential Crown liability for inactivity in relation to environmental
threats,

2. whether or not there are enforceable fiduciary duties on the Crown,
limits to the Crown’s role, function and available remedies, and
the potential burden on private interests of this kind of

‘indeterminate liability.**

However, the court concluded that it was not a “proper appeal to embark on
a consideration of these difficult issues.”** Indeed, several of the questions are
heavy with policy considerations difficult for courts to handle.

But it is question 2 that has caught the attention of environmental lawyers.
It raised issues that have been debated since the beginnings of Canadian en-
vironmental law: Is the Crown subject to some kind of fiduciary duty to protect
and perhaps to preserve public natural resources for the benefit and enjoyment
of the public? If so, can this public duty be judicially enforced through actions
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by citizens? Are relevant US authorities persuasive? This is the essence of a set
of legal principles known as the public trust doctrine.

Public Trust

The public trust doctrine has received much discussion and analysis but little
judicial acceptance in Canadian environmental law. It is based on common
law public rights of access, including fishing and navigation, with origins in
Roman Law.** The modern concept, which involves fiduciary obligations on
government to preserve public resources for public use, emerged in the United
States in the late 19th century.*’ It was popularized in the early 1970s by several
judicial decisions*® and through scholarly writings, particularly the articles
of Professor Joseph Sax.?” Sax described the modern public trust doctrine as
follows:

When a state holds a resource which is available for the free use of the
general public, a court will look with considerable scepticism upon
any government conduct which is calculated either to reallocate that
resource to more restricted uses or to subject public uses to the self
interest of private parties.*®

The concept is thus essentially a presumption. It can be qualified and even
overridden by statute. However, it has been adopted explicitly in a number of
US federal and state statutes. Since the 1970s, public trust has found its greatest
expression in US water resources law.

Public trust has been considered in few Canadian cases. An early at-
tempt to incorporate US doctrine foundered in Green v. The Queen in Right of
Ontario** on difficult facts (the alleged harm occurred adjacent to but outside
the Ontario Provincial Park alleged to be subject to a public trust) and appar-
ent confusion between the fiduciary principles of public trust and the criteria
for common law private trusts. Subsequently, while there was considerable
academic writing,”® with some scholars arguing the existence of a public trust
doctrine in Canadian law,”" some direct or apparent statutory incorporation,
and allowance in Quebec of an analogous class action claim against govern-
ment for failing to effectively enforce environmental laws,>* there was no ex-
plicit judicial adoption.

Then in 2006, the thread was picked up by the Supreme Court of Canada
majority in Canfor. The door has opened on potential government and, subject
to what may be left of the special damage requirement, even private actions
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for injunctions and damages for harm to public natural resources. But explicit
judicial recognition must await fuller consideration, including assessment of
the policy issues outlined by Binnie J. in Canfor. An intriguing possibility is
connection with the fiduciary concepts in Aboriginal law. There is some indi-
cation of this in the US jurisprudence.”

Conclusion

While public nuisance has clearly emerged from its criminal law beginnings
to offer a tort with potential for remedying environmental harm, it remains
an imperfect instrument, inconsistent and even irrational in its operation.
Availability of damages in public nuisance actions received Supreme Court of
Canada support in Canfor. But the core problem—extreme uncertainty of the
special damage requirement—remains.

Binnie J’s comments in Canfor may be a prelude to judicial rethinking of
the special damage requirement. But perhaps more promising is the public
nuisance concept serving as a springboard for development of other public
remedies, particularly public trust and related theories of Crown fiduciary
duties to protect and preserve the environment.

NOTES
1 Ryan v Victoria (City), [1999] 1 SCR 201 Swords or Broken Reeds?” (1972) 10:3
at para 32, cited with approval in British Osgoode Hall Ly 505 at 511-515.
Columbia v Canadian Forest Products 6 See Benjamin, ibid.
Ltd, 2004 SCC 38, [2004] 2 SCR 74 at para 7 [1999] 1 SCR 201 at para 52.
66 [Canfor]. 8 2004 SCC 38 at para 66.
2 Criminal Code, RSC 1985, ¢ C-46, s 180(1) 9 A-G v PYA Quarries Ltd, [1957] 2 QB 169.
(2). 10 Keith Stanton & Christine Willmore,
3 Such as the Placentia Bay, Newfoundland, “Tort and Environmental Pluralism”
fishers in Hickey v Electric Reduction Co in John Lowry & Rod Edmunds, eds,
of Canada (1970), 21 DLR (3d) 368 (Nfld Environmental Protection and the
SC) [Hickey]. In Rex v Lloyd (1803), 4 Common Law (Oxford: Hart, 2000) ch 5
Espinasse 200 (Nisi Prius), the inhabit- at 100.
ants of three chambers of Clifford’s Inn, 11 Stein v Gonzales (1984), 14 DLR (4th) 263
London, were held not a sufficient public (BCscC, McLachlin J).
to maintain a public nuisance indictment 12 Ibid; Ewen, supra note 5; Canfor, supra
against owners of adjacent tin works. note 1 at para 67.
4 As the court noted in Rex v Lloyd, ibid. 13 Canfor, ibid, citing Wilfred Estey, “Public
5 A-G Canv Ewen (1895), 3 BCR 468 (SC) Nuisance and Standing to Sue” (1972) 10
[Ewen]; Benjamin v Storr (1874), LR 9 CP Osgoode Hall Ly 563 at 566, 576.
400 [Benjamin]. See John McLaren, “The 14 British Columbia (AG) v Haney Speedways
Common Law Nuisance Actions and the Ltd (1963), 39 DLR (2d) 48 (BCSC).
Environmental Battle—Well-Tempered 15 Ewen, supra note 5.

4 | PUBLIC NUISANCE 59



16

17
18

19
20
21

22
23
24
25

26
27

28
29

30
31

32
33

34
35

36
37

60

A-G ex rel McWhirter v Independent
Broadcasting Authority, [1972] 2 WLR 344
(Eng ca).

See Hickey, supra note 3 at 372.

Hunter v Canary Wharf Ltd, [1997] AC
655 (HL).

Supra note 5 at 438.

Ibid at 439.

McKie v KVP Co, [1948] 3 DLR 201 (Ont
HC), aff’d [1949] 1 DLR 39 (Ont CA), aff’d
[1949] SCR 698.

Hickey, supra note 3.

Ibid at 370.

Ibid at 372.

Lewis Klar, Tort Law, 4th ed (Toronto:
Carswell, 2008) at 717.

Ibid at 720-721.

See, Robert Mansell, “Civil Liability for
Environmental Damage” in Alastair
Lucas, ed, Canadian Environmental Law,
2d ed (Toronto: LexisNexis, 2017) ch 18,
para18.15.

Ibid, para18.16 n 2.

Canfor, supra note 1 at para 68; Klar, supra
note 25 at 64;7.

Ibid.

Ontario Environmental Bill of Rights, SO
1993, ¢ 28, Part V1.

Environment Act, SY 1991, C 5.
Environmental Rights Act, SNWT 1990,
c38.

Canfor, supra note 1 at para 68.

Including The Queen v The Ship Sun
Diamond, [1984] 1 EC 3 (TD) (damages
awarded to the federal Crown for oil spill
cleanup costs); A-G Ontario v Fatehi,
[1984] 2 SCR 536. (province entitled to
damages for public highway cleanup
cost). Both cases were cited by Binnie J in
Canfor, supra note 1 at paras 69—70.
Canfor, supra note 1 at paras 69-70.
British Columbia Law Reform
Commission, “Report on Civil Litigation
in the Public Interest” (1980) No 46 at
70-71; Ontario Law Reform Commission,
“Report on Damages for Environmental
Harm” (1990) at 11-13.

38
39

40
41
42
43
44
45

46

47

48

49
50

51

52

53

Canfor, supra note 1 at para 72.

114947 Canada Ltée (Spraytech Société
d’arrosage) v Hudson (Town), 2001 SCC 40
at para 27.

Canfor, supra note 1 at paras 79-8o.

Ibid at para 81.

Ibid at para 87.

Ibid at para 82.

Ibid at paras 74-75 and authorities cited.
Ibid at paras 78-79 and authorities cited,
including Georgia v Tennessee Copper Co,
206 US 230 (1907), in which Holmes J at
237 spoke of the state having “an interest
independent of and behind the titles of
its citizens in all the earth and air within
its domain” (emphasis added), and the
leading case, Illinois Central Railroad Co
v Illinois, 146 US 387 (1892).

Including Gould v Greylock, 215 NE 2d 114
(1966) (Mass sC) (Massachusetts statute
purporting to approve development of

a private ski resort in a state park held
unlawful).

Joseph Sax, “The Public Trust Doctrine in
Natural Resources Law: Effective Judicial
Intervention” (1970) 68 Mich L Rev 471;
Joseph Sax, Defending the Environment:
A Strategy for Citizen Action (New York:
Knopf, 1971).

Sax, “The Public Trust Doctrine,” ibid at
484-48s.

[1973] 2 OR 396 (HC).

See Constance Hunt, “The Public Trust
Doctrine in Canada” in John Swaigen,
ed, Environmental Rights in Canada
(Toronto: Butterworths, 1981).

Robert Franson, “Legislation to Establish
Ecological Reserves for the Protection of
Natural Areas” (1972) 10 Osgoode Hall L]
582, 589.

Girard v 2944-7828 Quebec Inc, [2003] JQ
No 9105.

Sierra Club v Department of Interior, 376
F Supp 90 (1974) (US Dist Ct).

Alastair R. Lucas, Q.C.



S

The Incorporation of an Environmental
Ethic in the Courtroom

HEATHER McLEOD-KILMURRAY

Introduction: Ethics in Law

In “a discipline deeply influenced by positivism, any inquiry into the moral
underpinnings of a field of law tends to be regarded with no small degree of
suspicion.”! Yet ethics are present in law:

[L]aw and ethics support each other. Ethical standards are a means of
criticizing the law, revealing its unstated value judgments. Uncertain-
ties and conflicts in the law can often be traced to the absence of com-
mon ethical ground. A convincing ethical justification helps to make
a law or a court’s decision respected. Legal regulation, particularly if
it allows negotiation between regulator and regulated, may help to
shape ethical attitudes. Ethical arguments can be used as ammunition
in litigation.?

How can judges make use of, and interpret, concepts of environmental eth-
ics in environmental law and policies? Environmental ethics can help courts
be aware of the underlying ethics in legislation or common law rules, and in
the arguments of the parties.’ They can help judges to be more explicit about
ethics that may influence their analyses and conclusions. This is important be-
cause environmental judgments are essential to the evolution of cultural per-
ceptions and priorities in environmental protection.* This chapter will briefly
outline the field and main strands of environmental ethics, point to several
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environmental ethics in environmental legislation, and conclude by analyzing
some cases in which judges have made use of and interpreted concepts of en-
vironmental ethics.

Environmental Ethics

The field of environmental ethics (EE) is defined as “a relatively new field
of philosophical ethics concerned with describing the values carried by the
non-human world and prescribing an appropriate ethical response to ensure
preservation or restoration of those values”® This suggests EE can help in the
judicial tasks of both describing the values in a given case and prescribing
possible solutions. The field of EE addresses several important concepts and
has different branches.®

CRITERIA FOR BEING VALUABLE

This philosophical question arises in environmental and animal rights law, but
also in the evolution of human rights. Who is deserving of, and capable of
enjoying, rights, and why? Potential criteria for being valuable include sen-
tience, ability to feel pain, or mere existence. Just as the class of those deemed
capable of holding rights has expanded in law, from propertied white males to
all men, women, and other groups, some environmental ethicists argue that
this evolution will progress to include higher primates, all animals, and even-
tually trees,” rocks, and ecosystems.

ANTHROPOCENTRISM VS. ECOCENTRISM

Anthropocentrism regards nature as a tool for human consumption and need
fulfillment; ecocentrism views humans as one element of nature. Strong an-
thropocentrism takes a utilitarian view, while weak anthropocentrism® sees a
fuller range of human benefits, such as spiritual, cultural, and other, less eco-
nomic goods. Some argue that weak anthropocentrism is sufficient to produce
legal rules that protect nature, particularly where “humans” is understood to
include future generations. Others say that only a shift to ecocentric thinking
can lead to environmentally sustainable laws and policies.

INDIVIDUALISM VS HOLISM

This dichotomy asks: is it the individual or the whole that is the priority? Is
it the interrelationships that are essential? For example, human rights are
often regarded as individual, yet their protection also benefits the community.
An environmental example is the debates around culling individuals for the
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protection of the herd or of other species coexisting within the particular eco-
system. Where certain collective environmental interests are preferred over
individual ones, critics have made accusations of “ecofascism.”

ALTERNATIVE/RADICAL APPROACHES

Deep ecologists'® argue that a complete overhaul of human-ecological rela-
tions is necessary to achieve environmental protection. Our economic, polit-
ical, legal, and social structures are the causes of the ecological crisis, and each
needs to be completely altered in order to truly address the problem; tinker-
ing with existing laws will not suffice. Both ecofeminism'' and social justice
strands of EE will be more familiar to jurists. Ecofeminism mirrors the main
strands of feminism, arguing that the same social and economic concepts and
structures that undervalue and disempower women have undervalued and
disempowered the environment. The struggles against dichotomies, exploita-
tion, and hierarchies that will renew respect for and empower women will also
generate a greater understanding of the value and rights of the environment.
Similarly, social ecology emphasizes that it is not humans per se but our cur-
rent structures of domination, hierarchies, and discrimination that hurt some
humans but also the environment we live in. A more egalitarian, democratic
society would be more respectful of nature.

Environmental justice,'? a related yet distinct movement, began in the
1970s in the United States. It investigates the issues of ecoracism, such as why
environmentally harmful facilities are more often located in lower-income or
racialized neighbourhoods, and why some disadvantaged groups bear dispro-
portionate environmental burdens without enjoying the related benefits.

ECOLOGICAL JUSTICE

Bossleman'? argues that just as justice is a core principle of law, ecological jus-
tice should be a core element of environmental law. Ecological justice consists
of three elements: (i) intergenerational justice; (ii) intragenerational justice;
and (iii) interspecies justice. Intergenerational justice refers to the rights of
future generations. Intragenerational justice argues that within the current
generation, the environmental harms and goods should be distributed equit-
ably (e.g. a crucial aspect of climate justice). Interspecies justice suggests that
anthropocentrism is a kind of speciesism, and another form of discrimina-
tion. This is sometimes raised by advocates of a plant-based diet, not only for
the non-human animals who are the first victims of meat-eating, but also for
present and future generations of human animals who suffer the pollution and
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climate change harms resulting from these practices. We turn now to investi-
gate the environmental ethics in Canadian environmental statutes.

Ethics in Canadian Legislation

Mickelson and Rees argue that “environmental law in Canada reflects the cur-
rent dominant scientific and ethical perspective of industrial cultures every-
where, but there is nothing ‘natural ... about that perspective” Freyfogle ob-
serves that environmental law has viewed pollution as an isolated problem, and
focused on human utility, on effects rather than causes and on isolated spheres
such as air, water, or land. Environmental ethics concepts such as no net loss,
long-term thinking, precaution, and prevention are relevant to the evolution
of legislative and judicial lawmaking. EE can justify treating the environment
not as a separate consideration or special “interest” but as an element in all
policy and decision making.'* Environmental legislation requires interpret-
ation, and some statutes contain preambles or purposes with principles and
ethics intended to guide their application. Since ethics are part of environ-
mental legislation, they should also be part of environmental adjudication.

In Ontario, the purpose of the Environmental Assessment Act'® is “the
betterment of the people of ... Ontario by providing for the protection, con-
servation and wise management ... of the environment.” This reflects an an-
thropocentric, instrumentalist perspective. By contrast, the Environmental Bill
of Rights, 1993'° provides that “[t]he people of Ontario recognize the inherent
value of the natural environment [... and] have a right to a healthful environ-
ment,” and that they “have as a common goal the protection ... of the natural
environment for the benefit of present and future generations.” This refers to
the inherent value of nature, the deontological creation of a right to a healthful
environment, and the duties of intergenerational equity. It refers to commun-
ity benefits and values, not just individual concerns. There is no mention of
competing interests such as development. The Environmental Protection Act'’
contains no preamble, but its declared purpose “is to provide for the protec-
tion and conservation of the natural environment”*®

In Quebec, section 6 of the Sustainable Development Act' lists 16 princi-
ples of sustainable development. The first is “health and quality of life;” a highly
anthropocentric principle, while the second is “social equity and solidarity;,”
which means that “development must be undertaken in a spirit of intra- and
inter-generational equity and social ethics and solidarity;,” emphasizing two of
the three branches of ecological justice. Even its most ecocentric principles are
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closely tied to human interests: principle 12 addresses biodiversity preserva-
tion because “[b]iological diversity offers incalculable advantages and must be
preserved for the benefit of present and future generations” However, it em-
phasizes “respect for ecosystem support capacity” to “ensure the perenniality
of ecosystems,” which is more ecocentric.

Federally, the preamble to the Canadian Environmental Protection Act,
1999 (CEPA)* includes virtually all leading environmental law principles:
sustainable development, pollution prevention, ecosystem approach, the
precautionary principle, the polluter pays principle, biological diversity, and
“short- and long-term human and ecological benefits” The Act recognizes the
intrinsic value of biodiversity and creates enforceable legal duties of precaution,
considering the environment for its own sake, and an ecocentric approach.”
The preamble to the federal Species at Risk Act** is perhaps the most clearly
ecocentric, explicitly providing that “wildlife, in all its forms, has value in and
of itself)” and that “the Government of Canada is committed to conserving
biological diversity.” Both individuals (s. 32) and species (s. 6) are protected.

The idea that environmental ethics play a role in environmental law-
making has also been embraced by the Canadian judiciary, as the following
cases will illustrate.

Ethics in Canadian Environmental Case Law
ENVIRONMENTAL JURISDICTION: HYDRO QUEBEC??

Hydro Quebec, charged with dumping PCBs, argued that CEPA** was ultra
vires in regulating toxic substances. The majority held this was a valid exer-
cise of the federal criminal law power, while the dissent disagreed because
pollution was merely regulated, not prohibited. First, the division of powers
in Canada itself presents a challenge to the holistic or ecosystem perspective,
revealing an anthropocentric perspective by putting politics above environ-
mental realities. Secondly, different ethics may explain the divided reasons. La
Forest J., for the majority, emphasized that environmental protection is “a pub-
lic purpose of superordinate importance.”** This led him to reason that courts
“must be mindful that the Constitution must be interpreted in a manner that
is fully responsive to emerging realities and to the nature of the subject matter
sought to be regulated. Given the pervasive and diffuse nature of the environ-
ment, this reality poses particular difficulties in this context.”** He further held
that “stewardship of the environment is a fundamental value of our society
and ... Parliament may use its criminal law power to underline that value. The
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criminal law must be able to keep pace with and protect our emerging val-
ues”?” Notably, the legislation is used both to achieve practical environmental
protection and in its educational, norm-creating role of “underlining” values.

Finally, a weak anthropocentric perspective is endorsed in the phrase
“[h]umanity’s interest in the environment surely extends beyond its own life
and health”*® The provisions of CEPA dealing with toxic substances® them-
selves separate environmental protection from concerns for human life and
health, indicating an ecocentric approach: “Parliament’s clear intention was
to allow for federal intervention where the environment itself was at risk,
whether or not the substances concerned posed a threat to human health and
whether or not the aspect of the environment affected was one on which hu-
man life depended.” Yet this ecocentrism was the problem because it took the
legislation away from the health branch of the criminal law power. This is an
example of how EE may conflict with deeply embedded anthropocentrism in
dominant legal frameworks.

INTERPRETING ADMINISTRATIVE RULES: IMPERIAL OIL

Justice LeBel applied environmental ethics in Imperial Oil.>* “Although the ap-
peal heard by the Court raises an environmental law issue in the context of an
application for judicial review, the question relates to an environmental pro-
tection problem in Quebec”** The decision starts from a very broad view of
environmental concerns and the goals of the Quebec regulation, mentioning
“the collective desire to protect [the environment] in the interest of the people”
and of “an emerging sense of inter-generational solidarity and acknowledge-
ment of an environmental debt to humanity and to the world of tomorrow.”*?
The court applied the polluter pays principle in finding that conflict of interest
rules applied differently in the context of enforcing environmental statutory
discretion, and were powerful enough to legitimize retroactive liability. Judges
can therefore bring environmental ethics and principles to bear in the inter-
pretation of broader rules such as administrative conflicts of interest.

ENVIRONMENTAL SENTENCING: VAN WATERS

Another example of applied EE is in the environmental sentencing in Van
Waters.** The judge quoted at length from the Law Reform Commission paper
Sentencing in Environmental Cases:>®

[I]n environmental cases ... the effect of the principle that the protec-
tion of society is paramount is to underline the serious nature of the
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offence.... It supports the use of strong deterrents and punishments
even in the absence of serious harm to individuals or the environ-
ment. Perhaps its importance lies in supporting an environmental
ethic which holds that the “various elements of the community of
earth [have] an intrinsic value rather than an instrumental or utilitar-
ian one,” and consequently, “decisions have become more significant
because of the vastly increased capacity of human beings to influence
the nature of their environment, seen most graphically in pollution of
the air, water, sea, and land.”**

The court cites the report specifically referring to judicial ecological con-
sciousness:

Environmental cases put the courts in the difficult position of having
to impose a sentence in the context of uncertainty about the degree of
risk inherent in the offence or the amount of damage caused.... In the
face of this uncertainty, some courts are willing to impose substantial
sentences, while others hold out for proof of substantial risk or harm.
The difference ... lies in the ecological consciousness of the judge.
Ecological consciousness is an ability to see past the obvious and
immediate conflicting interests.... It requires an understanding that
everything in the environment is interdependent, and that harm to
one aspect of the environment, no matter how insignificant it might
seem or how unrelated to human concerns it might appear, has the
potential to accumulate and ultimately to diminish the diversity and
strength of the ecosystem. Some judges have this consciousness; some
do not.*”

The fact that the court would go to such lengths to include lengthy excerpts
such as these shows that it felt that these environmental ethics should guide
environmental sentencing.

COMMON LAW PRINCIPLES

Environmental ethics can also be relevant in applying common law rules. In
recent class actions such as Hollick,*® Hoffman®® and Pearson,*’ the courts have
appeared reluctant to broaden common law causes of action such as nuisance,
trespass, and strict liability to tackle the new types of harm in environmental
cases. In some cases, there is a preference for competing ethics. In Hoffman,

5| AN ENVIRONMENTAL ETHIC IN THE COURTROOM 67



where organic canola farmers sought class certification to sue genetically-
modified (GM) canola manufacturers for harm, the court held that merely
marketing GM canola is not direct enough to constitute a trespass,*' and nuis-
ance may be difficult to make out because it is possible that the prevalence
of GM canola farming has made organic canola farming an “overly sensitive”
use of land and the seeds did not come directly from the manufacturers but
through the intermediary farmer. The court also held that the case was not
appropriate for class certification because each defendant experienced differ-
ent levels of harm, so individual issues would outweigh common issues. The
court seemed to be more influenced by the traditional ethics of common law
rules such as individual harm, economic damages, and the bipolar structure of
litigation than the collective, ecosystem-based harm that was arguably the true
nature of the problem.*

By contrast, in Ciment St. Laurent,*> the court interpreted the civilian
concept of “troubles de voisinage,”** similar to common law private nuisance,
in an environmentally protective way. It held that environmental nuisance is
a strict liability offence, ensuring that the polluter pays, and held that private
law prevails even against regulatory authorization of the undertaking.** These
contrasting cases show that different environmental perspectives and eth-
ics can affect how common law principles are interpreted and applied. The
Supreme Court of Canada itself has said that “there is no reason to neglect
the potential of the common law, if developed in a principled and incremental
fashion, to assist in the realization of the fundamental value of environmen-

tal protection”*

REMEDIES

In Canadian Forest Products (Canfor),*” the Supreme Court of Canada was
asked to assess damages resulting from a forest fire. The court was willing to
consider arguments about the “inherent value” of the forest as well as its public
interest value, not just its utilitarian timber value. The court held that if it was
given “the tools to quantify the ‘ecological or environmental’ loss,’** which
could include such things as “use value, passive use or existence value, and in-
herent value,”* it was willing to consider these, yet the parties failed to provide
such tools in this case.

PROCEDURAL RULES

In a procedural context, the court in Platinex®® was asked to halt exploratory
mining on claimed Aboriginal land. One part of the test for an injunction is
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whether the refusal to grant it would cause irreparable harm to the applicant.
The court held that

irreparable harm may be caused to KI [Kitchenuhmaykoosib Inni-
nuwug First Nation] not only because it may lose a valuable tract of
land..., but also, and more importantly, because it may lose land that
is important from a cultural and spiritual perspective. No award of
damages could possibly compensate KI for this loss.... Aboriginal
identity, spirituality, laws, traditions, culture, and rights are connected
to and arise from this relationship to the land. This is a perspective that
is foreign to and often difficult to understand from a non-Aboriginal
viewpoint.*'

These ethical strands influenced the court to grant the interlocutory injunc-
tion. The fact that judges are called upon to hear evidence of these varying
ethical perspectives shows the utility of environmental ethics in understand-
ing the positions of the parties and in resolving the dispute.

Conclusion

To what extent can courts incorporate environmental ethics? VanderZwaag
suggests that one role of the courts is to develop and enforce principles until
other branches begin to do so effectively: “[JJudges may play a backstop role
in pushing societies in the direction of sustainable development. Not simply
guided by personal philosophical passions or class ideology, judges might ex-
plicitly refer to the evolving international principles as a checklist for deciding
whether the public trust is infringed.”** The same can be argued of environ-
mental ethics. Familiarity with these concepts can help judges identify, assess,
and express competing interests and perspectives in environmental cases more
clearly and fairly, leading to better environmental protection.
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6

The Intersection of Human Rights Law
and Environmental Law

NICKIE NIKOLAOU

Clean water and clean air are believed to be ours by birth; we somehow
assume that such important and fundamental rights are protected by law.
—ELIZABETH SWANSON & ELAINE HUGHES!

1. Introduction

Decision makers, scholars, and litigants are increasingly viewing environment-
al impacts—for example, air and water pollution—as human rights issues. In
Canada, a lawsuit that started in 2010 alleged violations of sections 7 and 15 of
the Canadian Charter of Rights and Freedoms (the Charter) in the context of
exposure to toxins in Sarnia’s Chemical Valley.> Landowners in Alberta have
alleged violations of section 7 Charter rights in the context of environmental
impacts from oil and gas facilities.’ The European Court of Human Rights has
repeatedly recognized that human rights may be infringed by environmental
harm caused by industrial activities.* Courts in Nigeria have struck down reg-
ulations authorizing gas flaring on human rights grounds.’

This chapter explores the intersection between human rights law and en-
vironmental law by examining why and how human rights are relevant in the
context of environmental harm. Part 2 considers how human rights law differs
from traditional environmental law and why it is increasingly being referred
to by people affected by environmental degradation. Part 3 outlines the differ-
ent approaches currently in use internationally for using human rights in the
environmental context. Part 4 reviews the current state of the law in Canada,
and Part 5 concludes by noting the key challenge with applying human rights
law in this context.
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2. Why Human Rights?

The idea of addressing questions of environmental pollution through the lens
of human rights is a marked departure from traditional approaches to environ-
mental protection. Sax exposed the differences between the traditional regula-
tory model of environmental protection and what a rights-based regime would
look like.® The traditional regulatory model is characterized by broad govern-
mental powers, sweeping administrative discretion, and various procedural
rights such as the right to be consulted or to be heard in a decision-making
forum. By contrast, as Sax argued, a truly rights-based regime would be one
which granted its citizens clear substantive environmental rights that would
have to be balanced against other legally recognized interests (property rights,
for example). In his view:

The citizen who comes to an administrative agency comes essentially
as a supplicant, requesting that somehow the public interest be inter-
preted to protect the environmental values from which he[/she] bene-
fits. The citizen who comes to court has quite a different status—he[/
she] stands as a claimant of rights to which he/she is entitled.”

Thus, one reason to pursue human rights claims in the context of actual or
potential environmental harm is their legal force in the decision-making
process. Human rights are not on par with other “interests” to be taken into
account in public interest calculations (typical of traditional environmental
law decision-making approaches). Rather, they may trump in a balancing of
interests where the decision would amount to an unjustifiable human rights
violation. As noted by Swaigen and Woods:

Sometimes a right may preclude any balancing of interests; for ex-
ample, when a fundamental constitutional right prevents the majority
from overriding the interest of an individual or minority group, even
to serve a public interest or provide some benefit to the community.®

Another reason for using human rights law in this context is because of its
post-decision application. Where a decision maker has not struck the right
balance and has exercised its discretion in a manner that violates fundamental
human rights, the decision is reviewable even by a stakeholder that was not in-
volved in the decision-making process at first instance.” Further, human rights
not only provide a vehicle to influence or challenge a decision but also allow
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for challenges to environmental laws, regulations, and standards that have the
effect of infringing on fundamental human rights.*°

3. Which Human Rights?

The literature reveals three possible approaches to human rights in the en-
vironmental context: (i) the creation of procedural environmental rights; (ii)
the recognition of a substantive right to environmental quality (e.g. a right to
a healthy environment); and (iii) the recognition of infringements on existing
human rights through adverse environmental conditions."!

PROCEDURAL ENVIRONMENTAL RIGHTS

Procedural environmental rights include access to environmental informa-
tion, participation in environmental decision making, and access to justice in
environmental matters.'” Such rights are recognized at the international level
and domestically throughout the world.’* In Canada, federal and provincial
law implements procedural environmental rights in various ways, “including
environmental assessment statutes, environmental bills of rights, and admin-
istrative regulatory schemes that provide members of the public with a right to
challenge environmental decisions made by government.”**

While procedural rights are important, scholars agree that they cannot, in
themselves, provide a remedy for impacts from state-sponsored environment-
al harm. “Substantive” concerns matters of substance (i.e. what the right con-
sists of), and “procedural” refers to the process through which the right can be
enforced."® Without substantive rights of some kind, procedural rights allow
for a balancing of interests (as opposed to rights) only. They may get parties to
the table, but they do not place outer limits on which decisions are acceptable.
They also do not direct the course of decision making in an obvious way.

SUBSTANTIVE ENVIRONMENTAL RIGHTS

Two possibilities exist for recognizing substantive human rights in the en-
vironmental context: (i) the recognition of a free-standing right to environ-
mental quality; and (ii) the recognition that environmental rights are implicit
within already-established human rights.

A Free-Standing Environmental Right

A free-standing environmental right has been variously described as a right to
a healthy, safe, clean, and/or ecologically-balanced environment.'® Although
there is some overlap, a free-standing environmental right is one that extends
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beyond other existing rights.'” The idea is that, by virtue of being human, each
person has a right to a basic level of environmental quality.

Scholars note that, internationally, such a right has been recognized ex-
pressly or implicitly in a substantial body of global human rights treaties (e.g.
the International Covenant on Economic, Social and Cultural Rights and the
Convention on the Rights of the Child), declarations (e.g. the Stockholm and
Rio Declarations), and regional human rights treaties (e.g. the African (Banjul)
Charter on Human and Peoples’ Rights, the Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social and Cultural
Rights, and the Aarhus Convention)."* Human rights tribunals enforcing inter-
national and regional human rights treaties have built a “substantial body of
decisions enforcing the right to a healthy environment”*” Ninety national
constitutions recognize that their citizens have a substantive right to live in a
healthy environment.*

Nonetheless, there is debate as to whether a free-standing environmental
right has emerged as a principle of customary international law, binding on
all nations even without their consent. Some conclude that it has.** Others
are more cautious and say that, although not there yet, it may be emerging as
customary international law.**

In Canada, there is no explicit recognition of a free-standing environ-
mental right in the Constitution. Even environmental bills of rights statutes do
not set up enforceable substantive rights to a healthy or clean environment.*?
Quebec is the only province that recognizes a right to a healthy environment
in its human rights legislation.**

Is it possible that a free-standing environmental right exists implicitly
within Canada’s Constitution or within Canadian common law? The Supreme
Court of Canada has acknowledged that “a fundamental and widely shared
value is indeed seriously contravened by some environmental pollution, a
value which we will refer to as the right to a safe environment”*®

It is unclear what the legal status of such a right is in Canadian law. To
the extent that it is a rule of customary international law, it is “arguably part of
Canadian common law.”*® At a minimum, though, scholars note that develop-
ments internationally could (and according to some, should) be used as inter-
pretive aids in construing existing provisions in Canadian constitutional and
statutory law. The Supreme Court of Canada has indeed used international
hard and soft (i.e. binding and non-binding) law repeatedly to determine Can-
adian law, especially in cases involving the Charter and environmental protec-
tion.”” The contextual approach to statutory interpretation requires legislation
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to be read in a broader legal context that includes any relevant values and prin-
ciples expressed by the international community (binding and non-binding)
and reflected in Canadian law or policy.*®

Environmental Protections within Existing Human Rights

The third and “most established”*” approach to environmental human rights
involves the recognition that existing human rights may be violated by ad-
verse environmental conditions. The idea is that “damage to the environment
can impair and undermine all the human rights spoken of in the Universal
Declaration and other human rights instruments”*® Scholars note that en-
vironmental degradation can result in violations of various human rights rec-
ognized around the world, including the right to life, to health, privacy and
family life, adequate standard of living, religion, and culture. Tribunals at the
international, regional, and domestic levels have “taken an ecologically literate
approach to their respective human rights instruments, in order to protect
basic human rights from state-sponsored environmental harm.”**

The most widely recognized human right of relevance is the right to life,
which is variously stated in international conventions, declarations, regional
treaties, and national constitutions. As Neil Popovic says:

The right to life represents the most basic human rights doctrine,
the essential and non-derogable prerequisite to the enjoyment of all
other rights. Environmental problems that endanger life—directly or
indirectly—implicate this core right.>?

Although there has yet to be a definitive statement by an international legal
bodyin anactual case, tribunals and scholars have fleshed out the environment-
al dimensions of this right. The United Nations Human Rights Committee, for
example, has stated that the right to life, liberty, and security in international
law has been interpreted too narrowly and that it does include state obligations
to protect people from threats (including environmental ones) to survival or
quality of life.** Earlier, in EHP v. Canada,** the committee stated that the
storage of radioactive waste near homes raised “serious issues” with respect to
state obligations to protect human life. It directed the Canadian applicants to
seek a remedy under section 7 of the Charter.>

Regional human rights tribunals have also held the right to life may be vio-
lated in the context of environmental risks or harm. For example, in Yanoma-
mi Indians v. Brazil,>® the Inter-American Commission on Human Rights held
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that Brazil had violated the Yanomami peoples’ rights to life, liberty, and per-
sonal security when it failed to prevent serious environmental damage caused
by natural resources development. Elsewhere, the European Court of Human
Rights has exposed the links between the right to life and environmental
pollution in several decisions. In one case, a complaint was brought about a
chemical factory close to the complainants’ homes that released large amounts
of toxic substances. In finding that the government had failed to adequately
protect the complainants in the circumstances, the court held that a violation
of the right to “private and family life” and the “right to life” had occurred.””
Similarly, domestic courts have exposed the environmental dimensions
of the right to life. Courts in India, Pakistan, Bangladesh, and Nigeria, for ex-
ample, have repeatedly said the right to life in their constitutions includes the
right to live in a safe and pollution-free environment. They have required gov-
ernments to clean up unsafe pollution causing serious health risks or effects.*®

4. Current State of the Law in Canada

The most fertile ground for human rights claims in the context of environ-
mental harm in Canada is section 7 of the Charter,*® which states:

Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the
principles of fundamental justice.

Scholars considering whether, based on current case law, section 7 has en-
vironmental dimensions have concluded that it undoubtedly does.** Although
there has yet to be a definitive ruling on the matter, cases that have come be-
fore the courts have hinted that a remedy may be available on the right facts.
Such facts would have to evidence significant physical or psychological health
risks or impacts.*!

To date, section 7 has been argued in the environmental context in several
cases that, by and large, have been dismissed on other grounds. These include:
Coalition of Citizens for a Charter Challenge v. Metropolitan Authority** (al-
leged violation of section 7 based on the threat to human health posed by
the operation of a waste incinerator); Manicom v. Oxford*® (alleged violation
of section 7 by a government decision to locate a landfill near the plaintifts’
homes); Energy Probe v. Canada (Attorney General)** (alleged violation of sec-
tion 7 in the context of a liability limitation for nuclear power generation); two
cases alleging breaches in the context of environmental impacts from oil and
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gas operations;*® two cases involving health risks and impacts from fluorid-
ated drinking water;*® and a lawsuit alleging section 7 infringements in the
context of emissions from refinery and chemical facilities.*’

Case law developed under section 7 strongly suggests that it protects
against unreasonable risks or impacts to human health.*® According to Col-
lins, “state action that results in a clear increase in the risk of death may result
in a deprivation of this right”*® As for “security of the person,” courts have
said it encompasses a right to bodily integrity and a right to be free from harm
and from threats to that integrity, including risks to health.>® Section 7 also
protects against serious interference with the psychological integrity of a per-
son.”" As Gage notes, “where a person has a credible and real fear of his or her
physical well-being and safety, personal security issues are likely to arise”*?

Even if life, liberty, or the security of the person is impacted, section 7 is
not violated unless the infringement is not in accordance with the “principles
of fundamental justice” While these principles include the usual procedural
guarantees (e.g. right to a fair hearing), the cases reveal substantive elements
as well. These include “the sanctity of human life,” which, according to Collins,
means that government conduct which results in actual or potential loss to
human life would be unsustainable no matter what decision-making process
was followed. There is also a prohibition against deprivations of life, liberty, or
security of the person that would “shock the conscience” of Canadians. Collins
suggests some state-sponsored environmental harm may result in health ef-
fects so “serious and wide-ranging” as to “shock the conscience.”*?

As Canadian courts interpret section 7 in the environmental context, they
will likely be guided by international developments. As noted, both inter-
national and regional human rights tribunals as well as numerous domestic
courts (including from common law jurisdictions) have held that, in certain
circumstances, state-sponsored environmental harm can amount to a viola-
tion of the right to life. These developments should be highly persuasive to
Canadian courts and tribunals.**

5. Conclusion

Human rights law and environmental law intersect when human rights are
impacted by environmental degradation. Internationally, there has been sig-
nificant movement towards applying human rights law in the context of state-
sponsored environmental harm. In Canada, while the application of human
rights law in this context is in its infancy, there are no doctrinal reasons why
the Charter may not provide a remedy in some circumstances. Still, scholars
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note that proving causation will be a significant challenge. It will have to be
proven that state action caused actual or threatened harm sufficient to make
out a deprivation of life, liberty, or security of the person.>® Given the diffi-
culties in establishing causation generally in the environmental context, this
will likely prove to be the greatest hurdle for any human rights claim in this
context. It remains to be seen whether the evidence in the ongoing litigation
relating to Sarnia’s Chemical Valley will be able to overcome this hurdle.
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7

Practical Engagement with Indigenous
Legal Traditions on Environmental
Issues: Some Questions

HADLEY FRIEDLAND

It is better to know some of the questions than all of the answers.
—JAMES THURBER

Introduction

In this chapter, I argue that serious and sustained practical engagement with
Indigenous legal traditions by legal practitioners is important and possible. It
is important in the context of environmental issues because it may enable us
to move past some “sticking points” in conflicts over resource development
and cumulative impacts on traditional lands. It may help us better understand
Indigenous perspectives on the impacts of environmental damage and what
adequate consultation and reasonable accommodation entails. On a broad-
er level, it also may contribute to a robust reconciliation between peoples
within Canada. While practical engagement with Indigenous legal traditions
is possible, there are intellectual hurdles to overcome before addressing the
legal, political, or institutional questions that are often raised regarding great-
er formal recognition of these legal traditions within Canada. In this chapter
I suggest some methods legal practitioners might use in approaching the intel-
lectual work of engagement.

Practical Engagement with Indigenous Legal Traditions

Even if we agree that both recognition of and engagement with Indigenous legal
traditions would be relevant to a better understanding of the Indigenous per-
spective on environmental issues on traditional lands, we are still left with the
very real question of how? Indigenous legal traditions may be deeply meaningful
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or have great impact in the lives of people within Indigenous communities,’
but I have come to accept that outside those communities, they are largely in-
visible or incomprehensible. This perception is illustrated in Professor John
Borrows’ book, Canada’s Indigenous Constitution, where he relates a personal
conversation with an unnamed chief justice of a provincial appellate court.
The chief justice states bluntly to him: “You say Indigenous law exists; I don’t
believe it for a minute.”> However, even people who want to know more about
Indigenous legal traditions struggle to understand how to do so. Professor Val
Napoleon tells the story of a well-known lawyer for Indigenous groups saying to
her: “We all know there is something there—but we don’t know how to access it

When we discuss more public, explicit, and integrated use of Indigenous
legal traditions in Canada generally, there are many legal, practical, and insti-
tutional issues to address. But there are also very real intellectual issues. I be-
lieve that how well we are able to address the legal, practical, and institutional
issues will depend on whether we actually address the intellectual ones, or
whether we skip this step and assume we already know certain answers about
the substantive content of Indigenous legal traditions. So, the first step toward
practical engagement is finding ways to start engaging with Indigenous legal
traditions in a substantive way. Really, it is about us: How can we start asking
better questions?

In order to start asking better questions, I suggest we need three main
things, which I will elaborate on in this chapter. First, we need a logical starting
point. Second, we need to make some reasonable working assumptions, and
third, we need a way to get beyond generalities and generalizations. Then we
can begin to ask targeted and useful questions about the specific issues we are
focused on at any given time.

A LOGICAL STARTING POINT

I will start from a very basic level, for people who may not be Indigenous or
even have any prior experience directly interacting with Indigenous commun-
ities. I want to suggest a logical starting point for inquiries into Indigenous legal
traditions generally, and Indigenous legal principles related to environmental
issues specifically, that I do not think requires any prior knowledge whatsoever.

Prior to European contact or “effective control,” Indigenous peoples lived
here, in this place, in groups, for thousands of years. We know that when groups
of human beings live together, they have ways to manage themselves and all
their affairs.* This task of coordination is “the most common of common de-
nominators in law.”® Indigenous societies harvested resources and used the
land in a variety of ways for millennia. Therefore, as a matter of logic alone, our
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starting point for any inquiry has to be that, at some point, and for a very long
time, Indigenous peoples coordinated resource harvesting, management, and
land use successfully enough to continue on as societies.

It feels a bit embarrassing to even have to point this out as a logical starting
point, but it is important to do so, because the myth of Indigenous people as
lawless, and without any regulation of land or methods for resource manage-
ment, has too often been used as a trope for European theorists and jurists in
making claims about property rights, with no basis whatsoever.® There have
been devastating political and legal consequences for Indigenous societies
based on illogical assumptions about an absence of law.”

Dispensing with illogical starting points doesn't lead us to subscribe to a
utopian vision of Indigenous legal traditions generally, or resource manage-
ment specifically. However, we have no logical reason to think Indigenous laws
didn’t work well enough for thousands of years.® Scholars have begun to de-
scribe specific resource management regulation in several Indigenous societies
in both the past and present, making some of these processes more accessible
to outsiders.” We can approach Indigenous legal traditions, not as paragons of
perfection but as reasonable legal orders with reasoning people. This logical
starting point gives us some clues as to how to frame further inquiries more
logically and productively about the content of these legal traditions.

REASONABLE WORKING ASSUMPTIONS

There are some reasonable working assumptions that flow from this logical
starting point, and these can help us productively frame our inquiries into
Indigenous legal traditions. They are just assumptions, but they may serve to
keep from us getting stuck in intellectual traps that stem less from facts and
more from the ample negative stereotypes about Indigenous people, or from
images of Indigenous people that are really just tropes invented by European
theorists.

Reasonable working assumptions can help frame relevant questions about
aspects of Indigenous legal traditions, including (a) sources of Indigenous law,
(b) practitioners and teachers of Indigenous law, and (c) methods for record-
ing and promulgating Indigenous law.

One reasonable working assumption is that there must be sources of
Indigenous law that are not courts or parliament.

As there were no courts or parliament before European control, and there
was law, there logically must be other sources of law. So, a useful question
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is: What are some of these sources of Indigenous law? Borrows has written
about five sources of Indigenous law: (1) Sacred, (2) Natural, (3) Deliberative,
(4) Positivistic, and (5) Customary.'® He also makes the important point that
the “proximate source” of most Indigenous law, like laws in the common law
legal tradition, is deliberation. This means that interpretation and persuasion
are vital aspects of legal reasoning within Indigenous legal traditions too."!

A second reasonable assumption is that there have to be practitioners
and teachers of Indigenous law who are not lawyers or law professors.

As there were no lawyers or law professors before European control, and there
was law, there logically must be other practitioners and teachers of law. So,
again, it makes sense to ask: Who are some of the practitioners? Who are some
of the teachers?

Borrows suggests that Indigenous laws are more broadly dispersed in
a more decentralized way than in the court cases and written legislation we
are accustomed to.'> He argues that part of the strength and resiliency of
Indigenous laws is that they have been practised and passed down through
“Elders, families, clans, and bodies within Indigenous societies”*

A third reasonable assumption is that there have to be methods to record
and promulgate laws that are not court cases, statutes, or texts.

As there were no law texts, statutes, or written records of cases before European
control, and there was law, there logically has to be other ways Indigenous
laws are recorded and promulgated. Therefore, a useful question is: What are
some of the ways Indigenous laws can be recorded and promulgated? Again,
Borrows explains that Indigenous laws can be recorded and shared in differ-
ent forms, and in a more broadly dispersed and decentralized way than the
statutes and court cases legal practitioners may be accustomed to, and that
Indigenous laws can be recorded and promulgated in various forms, including
stories, songs, practices, and customs.'* Napoleon explains that law “setting
out the legal capacities, relationships, and obligations” can be embedded and
recorded in narrative, practices, rituals, and conventions”'® The Canadian
Law Commission’s Justice Within Report stated that some Indigenous people
suggest that law can be found in dreams, dances, art, the land, and nature.*

It is clear from this brief overview that when legal scholars use these types
of reasonable working assumptions to frame their inquiries about Indigenous
legal traditions, they are starting to come up with relevant questions and to
theorize reasonable answers. This begins to make these intellectual resources
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more explicit and accessible. If we start from our logical starting point and
our reasonable working assumptions, we can start to generate some relevant
questions for practically engaging with Indigenous legal traditions regarding
environmental issues. Some of these questions might be:

o What are some of the sources of Indigenous laws related to the
environment?

o Who are some of the practitioners or the teachers we can turn to for
information about Indigenous laws related to the environment?

» What are some of the ways Indigenous laws related to the environment
may be recorded and promulgated?

The first question in this set is a fundamental one about a community’s legal
foundations.'” The next two questions are primarily questions about what re-
sources are available for exploring issues within a particular Indigenous legal
tradition or even a specific community.'®

Starting our inquiry from this angle allows us greater perspective to
understand why Indigenous communities might be adopting the positions
they are in relation to specific development.'” As Anishinabek legal scholar
Aaron Mills points out, looking seriously at the reasons behind such positions
“would be infinitely more productive than not caring about the motivations
for the behaviour and focusing solely on its result”?° One thing that is imme-
diately apparent in asking these questions, and looking at some of the answers
being theorized, is that this inquiry can lead us to recognize and reflect on a
whole other level of environmental impacts.

If the natural world is one vital source of Indigenous laws,*! then envi-
ronmental damage may be viewed as damaging the very foundations of these
laws. If observations of the natural world or inscriptions upon a landscape are
used as pedagogical resources for recording, remembering, and promulgating
Indigenous laws,?* then changes to the environment may erase some essential
resources for passing on these laws. Thus, in addition to other effects, it is
possible that the cumulative impacts of environmental damage may also con-
stitute real damage to the basic maintenance of social order within particular
Indigenous communities.

GETTING BEYOND GENERALITIES AND GENERALIZATIONS

Once we have framed our inquiry broadly by grounding it in a logical starting
point and adopting some reasonable working assumptions so we are asking
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relevant questions, we still need a way to get “into” the nitty-gritty details of
Indigenous legal traditions. This inquiry can potentially move us beyond in-
creasing our insight into the perspectives behind certain positions to actually
increasing our capacity to develop constructive ways forward.

It is crucial to get beyond generalities and generalizations if we are going
to practically engage with Indigenous legal traditions. From the outside, look-
ing into a legal tradition, we pay attention to the aspects that directly affect our
lives or that bother us. We look for simple answers and we look for “the rules”
Before I started law school, I assumed that law was an immovable object and
I would be memorizing a bunch of answers. I didn’t realize how diverse and
complex law actually was. Or that I would never be given a book of answers.
The difference between before and after law school for me, as for many others,
was the difference between an internal and external view of a legal tradition. I
started with an external point of view, where I saw the aspects of the law that
came to my attention through my work or the media, as well as particular
instances of the law’s impact on people I knew. In law school, I moved to an
internal point of view, where I understood the language and debates within
Canadian law and learned how to argue within its parameters.*® Most import-
antly, I went from seeing the law as a static “thing” to memorize to seeing it as
a fluid, dynamic conversation, in which I could participate if I knew the terms
of the debate and the forms and limits of argumentation.

This personal experience helps me understand why, when practitioners
look at Indigenous legal traditions from the outside, they focus on the par-
ticular aspects of them that are immediately impacting them, and they ex-
pect something simple and they expect rules. But the problem that has arisen
is that, over time, this has reduced the way we talk about Indigenous legal
traditions to rhetoric or oversimplified, rule-bound accounts. This feeds both
negative stereotypes about Indigenous law within broader Canadian society
and fundamentalism within Indigenous communities. It doesn’t give us any
way to understand Indigenous legal traditions as fluid, dynamic conversations,
in their rich complexity, and it doesn't give us any way to competently ques-
tion, clarify, or challenge concepts within them.

When we stay at the level of generalities and generalizations, we often end
up stuck in discussions that never seem to go anywhere productive. A good ex-
ample of this is divergent views on whether or not the earth is a living being* or
whether or not animals can bear rights and obligations.*® I have heard people
argue, from both sides, that these divergent world views are insurmountable
obstacles to bridging the chasm between Indigenous and non-Indigenous
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Table 7.1 | Shifts in Questions*

From: To:

What is Aboriginal justice? What are the legal concepts and
categories within this Indigenous legal
tradition?

What are the cultural values? What are the legal principles?

What are the “culturally appropriate” or What are the legitimate procedures for

“traditional” dispute resolution forms? collective decision making?

Overall Shift:

What are the rules? What are the legal principles and legal

What th 5 processes for reasoning through issues?
at are the answerss

*  These shifts were first published in Hadley Friedland, “Reflective Frameworks: Methods for Accessing,
Understanding and Applying Indigenous Laws” (2013) 11:2 Indigenous Law Journal 1.

approaches to natural resource management and other environmental issues.
I don't have any definitive answers, but I do think issues look very different
when framed in terms of generalizations about cultural world views and in-
commensurable absolutes than when issues are instead framed in terms of
living legal principles, some of which may conflict but some of which may
provide legitimate ways for resolving the particular issues at hand.

Table 7.1 sets out just a few examples of the shifts in questions that occur
when we reframe our inquiries to engage with Indigenous Legal traditions as
legal traditions, and on a more specific and substantive level.

Following these shifts, our second set of questions could be:

o What are the legal concepts and categories within this particular
Indigenous legal tradition relevant to the specific environmental issue
at hand?

o What are the legal principles relevant to the environmental issue?

o What are the legitimate procedures for collective decision making
regarding the environmental issue?

Opverall, we are asking: What are the legal principles and legal processes for
reasoning through this environmental issue within this legal tradition?

This shift in questions moves us from a conversation about how legal
practitioners should deal with or respond to isolated cultural practices or com-
mitments they may not understand or agree with, and which may not be easily
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translatable to a common law right or obligation, to a conversation about rea-
soning through principles as integral but flexible parts of a comprehensive
whole.*® To return to our example, Borrows argues that the earth as living
is a “present day principle of central significance,” in an Anishinabek legal
tradition.?” This highlights its importance while making it possible to imagine
balancing it with other principles, just as we do constantly in Canadian law.
Critically, Borrows also gives examples of legitimate community processes and
procedures through which legitimate collective decisions have been debated
and reached regarding specific environmental issues within his home com-
munity.*® This inquiry may help us identify and proceed through productive
and legitimate avenues, from Indigenous legal perspectives, for consultative
processes and possible accommodation measures.
For a particular issue in specific circumstances, we might ask:

o What are the general principles regarding this environmental issue?

o How do we interpret these principles?

o What are the exceptions?

» What other principles can or should be considered on these specific
facts?

o How are legitimate decisions about such issues reached?

» How does this law change in new circumstances?

These types of questions could move us from understanding a position to
understanding a legal reasoning process. It won't be easy, and it shouldn’t be.
Serious and sustained engagement requires hard intellectual work, pushing
beyond generalizations and generalities to treat Indigenous laws as we do
other laws.

Conclusion

Practical engagement with Indigenous legal traditions regarding environ-
mental issues is both important and possible for legal practitioners. I suggest
this engagement could start with the intellectual work described in this chap-
ter: asking better questions, grounded in logic, built on reasonable working
assumptions, and pushing past generalities and generalizations. Serious and
sustained engagement between legal traditions may increase understanding
of Indigenous perspectives on environmental damage and expand our under-
standing of legitimate and effective processes for consultation, accommoda-
tion, and, ultimately, reconciliation.
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Let me close with one thought on the endeavour of robust reconcilia-
tion and why I see it as so important to all of us. Robert Cover once fam-
ously described law as “not merely a system of rules to be observed, but a
world in which we live”—a “resource in signification.”** Legal traditions are
not only prescriptive. They are descriptive. They ascribe meaning to human
events, challenges, and aspirations. They are intellectual resources that we use
to frame and interpret information, to reason through and act upon current
problems and projects, to work toward our greatest societal aspirations. There
are many intractable problems and deep disagreements regarding complex
environmental issues that impact us all, as well as the generations after us.
We do not have all the answers. One way of looking at the project of greater
recognition and engagement with Indigenous legal traditions in Canada is that
it is about recovering normative possibilities. It is also about how we will tell
the story of our shared future on and with this land.
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The Legal Concept of Sustainability

NATASHA AFFOLDER*

1. Introduction

Over one hundred Canadian federal, provincial, and territorial statutes now
recognize the legal concepts of sustainability and sustainable development.'
But accusations that these concepts are meaningless continue to mount.
Ambiguous, vague, amorphous, and inadequate are other frequently voiced
charges.” Have over one hundred Canadian laws been drafted or rewritten to
incorporate a meaningless concept? The purpose of this chapter is to argue
that the legal concept of sustainability is meaningful and a significant factor
in the current Canadian legal landscape. The compilation of references to
“sustainable development” (in Table 8.1) and “sustainability” (in Table 8.2) in
Canadian federal, provincial, and territorial statutes, together reveal a wide-
spread legislative intent to integrate sustainability thinking into Canadian law.
This transformation might be missed if the sustainability language of only a
single statute is viewed in isolation. What these compilations together evi-
dence is the cumulative impact of the rewording, redrafting, and amending
of legislation to acknowledge sustainability in Canadian law. The challenges
inherent in articulating the precise definition and contours of the concept of
sustainability do not rob it of meaning or legal significance.

Operationalizing sustainability is challenging, but it does not require the
assertion of a single, precise, limited, and uncontroversial definition. To oper-
ationalize means to put something into effect, and it is here, at the operational
stage, that sustainability has sputtered and stalled. Sustainability, like justice

* The author thanks Sascha Paruk and Nicholas Healey for their excellent research assistance, especially
the compilation and updating of the tables of legislation that appear in Tables 8.1 and 8.2.
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or democracy or equality or fairness, is a contestable concept.’ This does not
mean that it lacks meaning. Rather, like other contestable concepts, the chal-
lenge is to interpret the meaning of sustainability in practice. This is a task
that courts have long undertaken with other contestable concepts and which
this chapter seeks to advance. Consider, for example, the important contri-
butions of Canadian judges in developing thoughtful and multi-dimensional
understandings of equality and fairness. This work has advanced through in-
dividual judgments that are alert to both formal and substantive dimensions
of equality, to differential treatment, and to the dimensions of accountability
and transparency of decision making that shape the concepts of fairness and
equality. Similar work can be done with the concept of sustainability.

Of course, sustainability is about more than law. It is about moving society
towards ecologically sustainable patterns of production and consumption. But
law is an integral part of this shift. This chapter proceeds in six parts. Following
this introduction, Part 2 discusses how legal meaning can be gleaned from
the concept of sustainability. It draws on both the history of the concept of
sustainability and multidisciplinary sources. It also further refines the concept
of sustainability by pushing beyond the idea that sustainability is simply about
“balancing” competing demands. The core principles or components of the
legal concept of sustainability are the subject of Part 3. Part 4 discusses the
integration of sustainability in Canadian statutes. Part 5 reinforces the legal
significance of the international origins of the concept of sustainability. And
Part 6 concludes.

2. Finding Meaning in the Concept of Sustainability

Before engaging with the legal concept of sustainability in more depth, some
introductory comments on the relationship between sustainability and sus-
tainable development are needed. Sustainable development and sustainability
are used interchangeably, although they have distinct meanings. Sustainability
focuses on the capacity for humans to live within environmental and social
constraints.” It incorporates respect for ecological limits in affirming that
economic activity must proceed within the limits of ecological systems.
Indeed, ecological integrity is at the very core of the concept of sustainabil-
ity. Sustainability thus predates the late twentieth-century concept of sustain-
able development.® Sustainable development has emerged as the principal
expression and application of sustainability. Sustainable development has
traditionally been the favoured way of framing concerns about sustainability
in Canadian legislation, although a number of recent statutes, particularly in
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British Columbia and Ontario, have adopted the language of sustainability in-
stead.® “Sustainable” development is economic development that is based on
ecological sustainability.

The starting point for this discussion of the legal concept of sustainability
is that sustainability is both meaningful and significant.” The Ministry for the
Environment in New Zealand expressed the primacy of sustainability in this
way: “Sustainability is a general concept and should be applied in law in much
the same way as other general concepts such as liberty, equality and justice”®
By approaching sustainability like other fundamental concepts, we can at once
appreciate the meaning that sustainability can have, despite the difficulty in
categorically defining the concept.” Thinking about sustainability in a way
similar to how we think about justice is not misguided. Living at the expense
of future generations and the natural environment is unsustainable and un-
just.'® The environmental and social justice underpinnings of the concept can
thus be mutually reinforcing.

FRAMING SUSTAINABLE DEVELOPMENT: THE BRUNDTLAND
REPORT DEFINITION

The definition of sustainable development advanced in the Brundtland Re-
port—“development that meets the needs of the present without compromis-
ing the ability of future generations to meet their own needs”—now dominates
Canadian statutory definitions of sustainable development.'! The Brundtland
Report recognizes that human needs must be met within environmental limit-
ations. A weak approach to interpreting sustainable development in the wake
of the Brundtland Report frames sustainable development as requiring a con-
sideration of environmental effects.

A stronger approach to sustainable development mandates the integra-
tion of sustainability considerations in the development process. This strong-
er approach is more consistent with the international legal articulations of
sustainable development that have followed the Brundtland Report, notably
Principle 4 of the Rio Declaration, which asserts that “in order to achieve sus-
tainable development, environmental protection shall constitute an integral
part of the development process and cannot be considered in isolation from it.”*?
Such an approach is consistent with the Brundtland Report itself, which urges
the “merging” of environment and economics in decision making. This means
not only that environmental impacts should be taken into account, but that the
objective and substance of policies and legal approaches should be modified
to give effect to ecological integrity. The Brundtland Report definition offers
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guidance in asserting that, in order for development to be sustainable, “the
ability of future generations to meet their own needs” cannot be compromised.

While the Brundtland Report serves as the basis for the definition of sus-
tainable development in Canadian statutes, it is also the source of significant
misunderstanding about the meaning of sustainable development. A common
misperception about sustainable development is that it simply requires the
balancing of three equally important “pillars”—economic, environmental, and
social."”® Formulated in such a way, it is easy to sympathize with critics who
suggest sustainable development is an unhelpful concept, largely devoid of
meaning. No guidance on this balancing appears to be given.

UNDERSTANDING INTEGRATION: BEYOND BALANCING

Part of the challenge of relying on the Brundtland Report’s definition of sus-
tainable development as a basis for the concept in Canadian law arises from
the fact that the report was written to respond to a particular international
context. The Brundtland Report explicitly addresses the task of reconciling the
needs of the global “North” and “South” and contemplates “development” in
those terms. The emphasis on development thus emerges from a context of re-
spect for the right of development in developing nations. And the social justice
underpinning of the concept is animated by the goals of reducing and elimin-
ating extreme poverty in the world. In some ways, the economic development
language of the report has been speciously carried over to the domestic contexts
of industrialized countries, trapping sustainable development in an unhelpful
tripartite language that downgrades the ecological core of the concept and ob-
scures its social dimensions. As a result, it is easy to get lost in the enormous
“idea space” that sustainable development has come to envelop, particularly
given the wide scope of the United Nation’s Sustainable Development Goals.'*

Sustainability qualifies development. It requires development to be ap-
proached in a manner that is sustainable, meaning ecologically sustainable.
There is a difference when a statute talks about “water resource management”
versus “sustainable water resource management.” The intentional introduc-
tion of the word “sustainable” cannot be presumed to be without meaning.
Sustainable modifies the term that follows, and signals that water resource
management, for example, is to be based on ecological sustainability. John
Dernbach usefully centres the word “development” in sustainable develop-
ment. He explains that, given the fact that integrated decision making is the
fundamental action principle in sustainable development, that development is
a concept that risks being misunderstood.*®
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Finding meaning in the concept of sustainability (and its application
through sustainable development) involves moving beyond the language
of balancing, and recognizing instead the ecological and social core of this
concept. Sustainable development is development that can happen within the
“carrying capacities” of the biosphere. This idea draws from two sources. First,
it derives from the ecological concept of “carrying capacity”—which reflects
the population that an ecosystem can support. The second source is the eco-
nomic concept of “maximum sustainable yield,” which reflects the upper limit
of use of resources that will permit the same level of use in the future.'® Central
to both the ecological and economic concepts here is that natural ecosystems
can only sustain a certain amount and type of economic activity.

Sustainability thinking has evolved considerably in the years since the
original 1987 Brundtland Report was released. Much of this evolution has
emerged through international policy developments, and through an ongoing
diffusion of ideas between and among national and sub-national governments,
international lawmaking venues, and non-state actors. As a result, significant
legal content resides in the environmental principles that underlie conceptions
of sustainable development. Together these principles infuse the language of
sustainability with meaning, and recalibrate the core of the concept to empha-
size integration, rather than a simple and unweighted “balancing” of interests.

3. Key Components

Sustainability functions as an overarching principle that is intended to reorient
economic activity away from “business as usual” and unsustainable approach-
es to more systematically incorporate social and ecological concerns. It has
both procedural and substantive implications. The normative aspect of sus-
tainability is rarely discussed absent reference to certain principles, including
the principle of integration, the principle of intergenerational equity, the pre-
cautionary principle, the polluter pays principle, the principle of ecological
integrity, and the principle of participation. This is not to suggest that sus-
tainability is simply an umbrella term encompassing these other principles.
Sustainability has legal meaning on its own. Vaughan Lowe suggests that a use-
ful way to approach the relationship between sustainable development and its
constituent parts is to think about sustainability as a meta-principle.’” Klaus
Bosselmann writes:

[O]ne premier role of the law is to promote fundamental principles,
often expressed in constitutions and human rights catalogues, and
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ensure that the legal process is reflective of them. If sustainability is
perceived as one of such fundamental principles, the legal process will
have to be reflective of it. I, by contrast, the principle of sustainability
is perceived as just one of any array of environmental principles, it
will compete with these and almost certainly vanish in the politics
of governments still fixated on economic growth and international
competition.'®

For lawyers, a key question is the legal status of these principles, many of
which derive from international law. A disciplined approach to using these
principles acknowledges that their legal status differs. One example is the pre-
cautionary principle, which in some legal systems is a principle of law, and in
other systems is an approach that guides decision making. In European Union
law, the precautionary principle has achieved constitutional recognition in the
form of Article 191 of the Treaty on the Functioning of the European Union."® In
Canada, the precautionary principle is reflected in a growing number of stat-
utes.’® Below, I highlight a number of principles that are especially pertinent
to the Canadian context. This is an admittedly cursory and incomplete treat-
ment of the principles shaping discussions of sustainability in Canadian law.
Numerous authors have developed much fuller discussions of these principles
and their relevance for “court practitioners.”?! Some frequently cited environ-
mental principles relevant to sustainability thus include:

(a) Precautionary Principle - The precautionary principle stipulates that
“[w]here there are threats of serious or irreversible damage, lack of
full scientific certainty should not be used as a reason for postponing
measures to prevent environmental degradation”*? This principle
asserts that in cases dealing with environmental harm, it is not
necessary to await full proof or certainty of that harm. The principle
has been widely accepted in many countries, including Canada.

(b) Intergenerational Equity — The theory of intergenerational equity
forces today’s decision makers to explicitly consider future
generations. Central to the theory is the requirement that each
generation use and develop its natural and cultural heritage in such
a way that it can be passed onto future generations in no poorer
condition than it was received.?® The principle of intergenerational
equity is central to the Brundtland Report definition of sustainable
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(d)
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development: “development that meets the needs of the present
without compromising the ability of future generations to meet their
own needs.”** This principle highlights the long-term time frame
inherent in sustainability decision making. Intergenerational equity
is operationalized in Canadian legislation through, for example,
commitments to keep protected areas intact for future generations
and requirements to sustain renewable natural resources.”

Conservation of Biological Diversity and Ecological Integrity — While
the principles of conservation of biological diversity and ecological
integrity are principles of sustainable development in their own
right, the operation of other elements of sustainability, such as the
precautionary principle and intergenerational equity, also serve to
advance these principles.*® Biological diversity describes genetic
diversity, species diversity, and ecosystem diversity.”” Ecological
integrity is described as “the conservation of the earth’ life-support
systems.”*® It signals the need to maintain ecosystem health and
ecosystem services.

Environment-Economy Integration — The concept of integrating
environmental considerations into economic planning is pivotal to
sustainable development. One commentator goes so far as to suggest
that this principle of integrated decision making is what holds the
other principles together.*” The formal application of the principle
of integration requires, at the very least, the collection of appropriate
environmental information and the performance of appropriate
environmental impact assessment.*® Integration takes seriously the
need to “green” the economy and extends far beyond traditional
environmental or resource management legislation.

Internalization of Environmental Costs — Internalization of
environmental costs requires accounting for both the short and
long-term external environmental impacts of development.** One
aspect of the internalization of environmental costs, the polluter
pays principle, has been described by the Supreme Court of Canada
as “firmly entrenched in environmental law in Canada.”*? However,
the principle of internalization of environmental costs extends
beyond the polluter pays principle to require pricing that reflects full
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life cycle costs of producing and disposing of goods, also known as
the “user pays” principle.

(f) Participation — Participation is particularly critical to implementing
sustainability. Sustainability depends, to a considerable degree, on
the way that environmental, social, and economic considerations
are integrated in decision making. Participatory rights have been
articulated as including the opportunity to participate in decision-
making processes, access to information, and access to justice.*

These principles do not exist in isolation from one another. Indeed, courts have
advanced the legal concept of sustainability by recognizing the interaction of
these principles. One example of this emerges from the Land and Environment
Court in New South Wales. In Gray v. The Minister for Planning,** Justice Pain
interpreted the legal concept of sustainability, through the precautionary prin-
ciple and the principle of intergenerational equity, as requiring the provision of
certain types of information in the environmental impact assessment process.
She held that in order to account for intergenerational equity, as the statute
required, an “assessment of cumulative impacts of proposed activities on the
environment”® had to be included.

4. Sustainability and Canadian Statutes

This is not the place for a detailed analysis of sustainability in Canadian stat-
utes. But a few observations are in order. First, as Tables 8.1 and 8.2 reveal, the
legal concept of sustainability has made significant inroads in Canadian stat-
utes. The legislative landscape is certainly uneven, but it is not barren. While
the tables of legislation only reference legislative incorporation of sustainable
development and sustainability, the key principles underlying these con-
cepts are, at times, independently asserted in Canadian statutes.>® Moreover,
there are some powerfully developed conceptions of sustainability and what
it requires now contained in some of the provincial statutes. The Quebec
Sustainable Development Act deserves special mention here, as it highlights
the “necessary change within society” required to reorient development away
from unsustainable economic activity:

The measures introduced by this Act are intended, more specifically,

to bring about the necessary change within society with respect to
non-viable development methods by further integrating the pursuit
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of sustainable development into the policies, programs and actions of
the Administration, at all levels and in all areas of intervention. They
are designed to ensure that government actions in the area of sustain-
able development are coherent and to enhance the accountability of
the Administration in that area, in particular through the controls
exercised by the Sustainable Development Commissioner under the
Auditor General Act.*”

Given the significance of “objects and purposes” language such as this, and
indeed given the sheer number of statutes now referencing sustainability in
some way, it is perhaps surprising that little judicial ink has yet to be spilt
elaborating the meaning of sustainable development in Canadian legislation.
Adjudicating the significance of legislative references to sustainability is ad-
mittedly an unenviable task given the lack of developed definitions in existing
statutes and the widespread and often overgeneralized scholarly and policy
backdrop to the relevant terminology. This chapter has sought to clarify the
meaning of the legal concept of sustainability and, in so doing, to allow the
underlying principles to emerge, principles that assist with the task of inter-
preting this body of legislation.

While judicial consideration of Canadian statutory provisions on sustain-
ability is not extensive, the ecological core of sustainability has been identified
and acknowledged by Canadian judges. The importance of ecological integ-
rity as a “fundamental value in Canadian society” has been affirmed by the
Supreme Court of Canada in a series of judgments. Justice Binnie, writing for
the majority in British Columbia v. Canadian Forest Products, summarized this
judicial history:

As the Court observed in R. v. Hydro-Québec, [1977] 3 SCR 213, at para.
85, legal measures to protect the environment “related to a public pur-
pose of superordinate importance” In Friends of the Oldman River
Society v. Canada (Minister of Transport), [1992] 1 SCR 3, the Court
declared at 16 that “[t]he protection of the environment has become
one of the major challenges of our time”” In Ontario v. Canadian Pacific
Ltd., [1995] 2 SCR 1031, “stewardship of the natural environment” was
described as a fundamental value (para. 55; italics in original). Still
more recently, in 114957 Canada Ltée (Spraytech Société darrosage) v.
Spraytech (Town), [2001] 2 SCR 241, 2001 SCC 40, the Court reiterated
at para. 1: “... our common future, that of every Canadian community,
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depends on a healthy environment ...” This Court has recognized that
“[e]veryone is aware that individually and collectively, we are respon-
sible for preserving the natural environment .... Environmental pro-
tection [has] emerged as a fundamental value in Canadian society.”*®

Significantly, Canadian judges have also used the concept of sustainable de-
velopment to give legal meaning to other statutory requirements, such as the
polluter pays principle. In Imperial Oil v. Quebec (Minister of the Environment),
Justice LeBel, writing for a unanimous full bench of the court, situated the pol-
luter pays principle in the context of sustainable development:

To encourage sustainable development, [the polluter pays] principle
assigns polluters the responsibility for remedying contamination for
which they are responsible and imposes on them the direct and im-
mediate costs of pollution. At the same time, polluters are asked to
pay more attention to the need to protect ecosystems in the course of
their economic activities.*

Importantly, Canadian judges and administrative decision makers have also
rejected an approach to sustainable development that frames this concept as
simply a balancing of competing pressures. The appellant in Re Ainsworth
Lumber Co.*® argued that the principle of sustainable development requires
that environmental protection measures be weighed against economic factors.
In this case, that would mean an abandonment of the requirement of the best
available technology, as there were economic arguments to favour a lower-cost
approach. The Alberta Environmental Appeal Board firmly concluded that
sustainable development did not support the use of the lowest-cost emissions
control alternative by the appellant.*' In so doing, the board affirmed that the
core of sustainable development requires “that resources should be developed
in a manner that is sustainable for the use by future generations.”*?

The legal concepts of sustainability and sustainable development have not
been introduced in a mere handful of Canadian statutes over the past two dec-
ades. They have been inserted into over one hundred pieces of legislation. The
cumulative impact of this rewriting of Canadian law to respect the concept of
sustainability signals something greater than a requirement that competing
interests be balanced. Rather, the density of references in Canadian legislation
to sustainability and sustainable development suggests that legally significant
expectations are crystallizing around these concepts.
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5. A Concept of International Relevance

International law is relevant in interpreting Canadian statutory approaches
to sustainability for at least two reasons: first, because of the presumption of
conformity with international law, a rule of legal interpretation that mandates
that Canadian law be read consistently with Canada’s international law obli-
gations;** and second, through the incorporation of customary international
law and the implementation of treaties.** The legal concept of sustainability is
grounded in the historical development of international law and continues to
operate in an international normative context.

More pragmatically, it is also instructive to look to the practice of inter-
national courts and tribunals to understand how to operationalize the legal
concept of sustainability. I turn now to two such examples, one from the
International Court of Justice and one from the Appellate Body of the World
Trade Organization.

THE GABCIKOVO-NAGYMAROS DAM CASE (HUNGARY/SLOVAKIA)

In the Gabcikovo-Nagymaros Dam Case, the concept of sustainability is
evoked by Judge Weeramantry of the International Court of Justice absent a
specific treaty provision on sustainability or even arguments on sustainability
by counsel. Judge Weeramantry drew upon the legal concept of sustainable
development as an element of legal reasoning at the discretion of the court.
This use is consistent with the status of sustainability as a fundamental legal
principle. Judge Weeramantry explains how sustainability forces us to depart
from traditional approaches to decision making:

Throughout the ages, mankind has, for economic and other reasons,
constantly interfered with nature. In the past, this was often done
without consideration of the effects upon the environment. Owing
to new scientific insights and to a growing awareness of the risks for
mankind—for present and future generations—of pursuit of such
interventions at an unconsidered and unabated pace, new norms and
standards have been developed, set forth in a great number of instru-
ments, during the last two decades. Such new norms have to be taken
into consideration, and such new standards given proper weight, not
only when States contemplate new activities but also when continu-
ing with activities begun in the past. This need to reconcile economic
development with protection of the environment is aptly expressed in
the concept of sustainable development.
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For the purposes of the present case, this means that the Parties
together should look afresh at the effects on the environment of the
operation of the Gab¢ikovo power plant.*®

Judge Weeramantry asserts that sustainable development demands “looking
afresh” at environmental impacts that may have been acceptable in the past.
This need to force decision-making practices to catch up with the demands
of sustainable development and the prioritization of ecological integrity is
a theme that is affirmed by the Appellate Body of the wTO in its Shrimp-
Turtle I decision.

SHRIMP-TURTLE |

The wording of the Preamble of the Marrakesh Agreement Establishing the
World Trade Organization (WTO Agreement) provides that WTO members’
relations in the field of trade and economic endeavors should be conducted in
a way that “[allows] for the optimal use of the world’s resources in accordance
with the objective of sustainable development, seeking both to protect and
preserve the environment and to enhance the means for doing so in a manner
consistent with their respective needs and concerns at difference levels of eco-
nomic development.”*

In the 1998 Shrimp-Turtle 1 dispute, the Appellate Body of the wTO was
tasked with interpreting the meaning of “exhaustible natural resources” in
Article XX(g) of GATT. The provision had been written 50 years earlier. The
Appellate Body held that these words “must be read by a treaty interpreter in
the light of contemporary concerns of the community of nations about the
protection and conservation of the environment”* It relied upon the pre-
ambular reference to sustainable development in the 1995 WTO Agreement
quoted above in its decision: “As [the preambular reference to sustainable de-
velopment] reflects the intentions of negotiators of the WTO Agreement, we
believe it must add colour, texture, and shading to our interpretation of the
agreements.”*® Such a reading led to the interpretation that the protection of
sea turtles fell within the meaning of exhaustible natural resources.

These two examples illustrate that the task of clearly articulating the legal
concept of sustainability remains a work in progress. It is a task being taken
up by judges and court practitioners around the world.*’ The legal concept
of sustainability is an evolving concept but one which, at its core, affirms that
economic activity happens within an acceptable framework of social justice
and within ecological limits.
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6. Conclusion: Defining Sustainability by Its Absence

Sustainability is a concept with legal meaning. It recognizes the social and
ecological limits on economic activity. It is easy to understand how attempts
to apply sustainability, through sustainable development, have obscured the
legal meaning and significance of sustainability. Sustainable development has
mistakenly been framed as containing only the normative content of mandat-
ing balancing, requiring compromise between economic, environmental, and
social demands.

This chapter has sought to clarify these concepts and the key principles
underlying sustainability. In so doing, examples of how Canadian, foreign, and
international courts and tribunals have sought to operationalize these princi-
ples have been provided. The task now is to move beyond simply recogniz-
ing that sustainability is a meaningful legal concept to demonstrating how it
can also be a powerful concept in Canadian law. To do this, the unsustainable
practices and trajectories upon which the Canadian economy is proceeding
must be identified and addressed.*® Ultimately, the content of the legal concept
of sustainability in Canada will only develop when there is a willingness to
identify and name unsustainable development.

Table 8.1 | References to Sustainable Development in Canadian Legislation

Jurisdiction  Name of Legislation Section Number and Language

Heading
Canada Agreement on Internal Preamble “Sustainable development”
(Federal) Trade Implementation

S 2 - definitions “Sustainable development”

Act, SC1996, c 17

S 7(2)(f) - Annual and
additional reports [by the
Auditor General] to the
House of Commons

“Sustainable development”

Auditor General Act,
RSC 1985, c A-17

104

S 7.1(1(e) - Inquiry and
report

“Sustainable development”

S15.1(1) - Appointment of
Commissioner

“Sustainable development”

S 15.1(2) - Commissioner’s
duties

“Sustainable development”

S 21.1 - Purpose

“Sustainable development”

S 22(1) - Petitions received

“Sustainable development”

S 23(1)(a) - Duty to monitor

“Sustainable development”
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Table 8.1 | continued

Jurisdiction

Name of Legislation

Section Number and
Heading

Language

S 23(2)(@)&() -
Commissioner’s report

“Sustainable development”

S 23(3) - Duty to examine

“Sustainable development”

Budget Implementation
Act, 2007, SC 2007, ¢ 29

S 124 - Maximum payment
of $30,000,000 [to BC]

“Fair and equitable

economic development, in an

environmentally sustainable

and ecologically integrated
manner”

Canada-Chile Free
Trade Agreement
Implementation Act,
SC1997,c14

Preamble

“Sustainable development”

Canada-Colombia
Free Trade Agreement
Implementation Act,
SC2010,c 4

S 7(h) - Purpose

“Sustainable development”

Canada-Costa Rica
Free Trade Agreement
Implementation Act,
SC 2001, ¢ 28

Preamble

“Sustainable development”

Canada-European
Union Comprehensive
Economic and

Trade Agreement
Implementation Act,
SC2017,c6

S 7(i) - Purpose

“Sustainable development”

Canada-Honduras
Economic Growth and
Prosperity Act, SC 2014,
cl4

S 7(h) - Purpose

“Sustainable development”

Canada-Jordan
Economic Growth and
Prosperity Act, SC 2012,
cl8

S 7(f) - Purpose

“Sustainable development”

Canada-Korea Economic
Growth and Prosperity
Act, SC 2014, c 28

S 7(h) - Purpose

“Sustainable development”

Canada-Panama
Economic Growth and
Prosperity Act, SC 2012,
c26

S 7(h) - Purpose

“Sustainable development”

Canada-Peru Free
Trade Agreement
Implementation Act,
SC2009,c16

S 7(h) - Purpose

“Sustainable development”

Canada-Ukraine Free
Trade Agreement
Implementation Act,
SC2017,c8

S 7(9) - Purpose

“Sustainable development”
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Table 8.1 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading
Canada Foundation for S 2 - Definitions “Sustainable development”
Sustainable Development . ) . inable d | N
Technology Act, SC 2001, S 11(a)(|)&(c_) - Director Sustainable development
c23 representation and
experience
S15@)()H&(c) - Member “Sustainable development”
representation and
experience
S 32(1) - Property to be “Sustainable development”
divided [upon winding up
of the Foundation]
Canadian Environmental S 2 - Definitions “Sustainable development”
Assessment Act, 2012 - . K B
SC2012,¢19, s 52 S 4(1)(h) - Purposes Sustainable development
Canadian Environmental  Preamble “Sustainable development”
Protection Act, 1999, . . R B
SC 1999, ¢ 33 S 3 - Definitions Sustainable development
S 54(2)(d) - Scope of “Sustainable development”
[Minister’s] objectives
Department of Foreign S10(2)(f) - Powers, duties “Sustainable international
Affairs, Trade and and functions of Minister development”
Development Act, . K K K
SC 2013, ¢ 33,5174 S10(3)(b) - Programs Sustainable international
development”
S 14 - Minister for “Sustainable international
International Development development”
Department of Industry S 5(a) - Objectives “Sustainable development”
Act, SC1995, c1
Department of Natural S 2 - Definitions “Sustainable development
Resources Act, SC 1994, . K
ca S 6(a) - General duties “Sustainable development”
European Bank for S 7 - Annual Report “Sustainable development”
Reconstruction and hedul h . inable d | N
Development Agreement Sc“ edule, C_ 1, Art 2(1) Sustainable development
Act, SC1991, ¢ 12 (viD) - Functions
Federal Sustainable S 2 - Definitions “Sustainable development”
Development Act, . K B
SC 2008, ¢ 33 S 3 - Purpose Sustainable development
S 5 - Basic principles of “Sustainable development”
sustainable development
First Nations Fiscal S 29(f) - Mandate “Sustainable economic
Management Act, development”
SC2005,c9
National Seal Products Preamble “Sustainable development”
Day Act, SC 2017, ¢ 5
North American Free Preamble “Sustainable development”
Trade Agreement
Implementation Act,
SC1993,c 44
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Table 8.1 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading
Oceans Act, SC1996, ¢ 31 Preamble “Sustainable development”
S 30(a) - Principles of “Sustainable development”
[national oceans] strategy
S 40(2) - encouragement  “Sustainable development”
of activities [by the
relevant Minister]
Official Development S 2(1) - Purpose “Sustainable development”
Assistance Accountability . . i e
Act, SC 2008, ¢ 17 S 3 - Definitions Sustainability
Pest Control Products Preamble “Sustainable pest
Act, SC2002,c 2 management” and
“sustainable development”
S 4(2)(a) - Ancillary “Sustainable development”
objectives and “sustainable pest
management”
Standards Council of S 4 - Mandate “Sustainable development”
Canada Act, RSC, 1985,
cS-16
World Trade Preamble “Sustainable development”
Organization Agreement
Implementation Act,
SC 1994, c 47
Alberta Alberta Land S1(2)(d) - Purposes of Act  “Sustainable development”
Stewardship Act,
SA 2009, c A-26.8
Climate Change and Preamble “Environmentally sustainable
Emissions Management technologies” and
Act, SA 2003, c C-16.7 “sustainable development”
Environmental Protection S 2(c) - Purpose of Act “Sustainable development”
and Enhancement Act, . K B
RSA 2000, ¢ E-12 S 6(.1) —.Purpose of Co- Sustainable development
ordinating Council
S 40(a) - Purpose of “Sustainable development”
environmental assessment
process
British Park Act, RSBC 1996, S 5(3.1)(d) - Classification  “Development...ina
Columbia c 344 of parks, conservancies sustainable manner”
and recreation areas
Manitoba The Capital Region S 2(c) - Purpose “Sustainable economic

Partnership Act, SM
2005, ¢ 32, CCSM ¢ C23

development”

The Climate Change and
Emissions Reduction Act,
SM 2008,¢c17,CCSM ¢
C135

Preamble

“Sustainable economic
development”

S 2 - Purpose

“Sustainable economic
development”

The Conservation
Agreements Act, SM
1997, ¢ 59, CCSM ¢ C173

Preamble

“Sustainable development”
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Table 8.1 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading
The Conservation S 3(4) - Appointing public  “Sustainable development”
Districts Act, RSM 1987, representatives [to the
c C175, CCSM ¢ C175 Conservation Districts
Commission]
The Contaminated Sites S 1(1) - Purpose “Sustainable development”
Remediation Act, SM o . K B
1996, c 40, CCSM ¢ C205 S 1(2).- Principles of Sustainable development
sustainable development
The East Side Traditional S 10(1)(a) - Agreement to “Sustainable development”
Lands Planning and develop management plan
Special Protected Areas
Act, SM 2009, c 7, CCSM
cE3
The Energy Act, SM 1994, S 2 - Objects and Purposes “Sustainable development”
c3,CCSMcEN2 o )
S 3 - Principles of “Sustainable development”
sustainable development
S 4(f)&() - Functions of “Sustainable development”
the department
The Fisheries Act, RSM S14.3(1)(f) - Powers of “Develop ... in a sustainable
1987, c F90, CCSM c F90  Minister manner”
The Mines and Minerals S 2(1) - Object and purpose “Sustainable development”
Act, SM1991-92, c 9, of Act
CCSM c M162 S 2(2) - Sustainabl
2 ustainable “Sustainable development”
development
The Oil and Gas Act, SM S 2(1)(a) - Objects and “Sustainable development”
1993, c 4, CCSM c O34 purposes of act
S 2(2) - Principles of “Sustainable development”
sustainable development
S 113(3)(b) - Consideration “Sustainable development”
of application by Minister
S 149(3)(b) - Consideration “Sustainable development”
of application by Minister
S153(4)(b) - Consideration “Sustainable development”
of application by Minister
S$162(2)(b) - Consideration “Sustainable development”
of application by Minister
The Peatlands S 3(1)(b) - Purposes “Development ...ina
Stewardship Act, SM sustainable manner”
2014, c 27, CCSM ¢ P31 o )
S 3(2)(A)&(f) - Principles “Sustainably managed” and
“sustainability”
The Planning Act, SM S 4(1) - Provincial land use “Sustainable land use and
2005, ¢ 30, CCSM c P80  policies development”
S 17(1) - Establishment of “Sustainable land use and
planning district development”
S 42(1) - Requirements of  “Sustainable land use and
development plan development”
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Table 8.1 | continued

Jurisdiction  Name of Legislation

Section Number and
Heading

Language

S 62.2(3)(b)(iii) - Content
[of drinking water and
wastewater management
plans]

“Sustainability”

The Provincial Parks Act,
SM 1993, ¢ 39, CCSM
c P20

Preamble

“Sustainable development”

The Sustainable
Development Act, SM
1997, ¢ 61, CCSM ¢ S270

S 1- Definitions

“Sustainability” and
“sustainable development”

S 2 - Purpose

“Sustainable development”

S 4(1)(b) - Manitoba Round
Table Established

“Sustainable development”

S 4(2)(a)&(f) - Duties of
Manitoba Round Table

“Sustainable development”
and “sustainability”

S 4(3)(c)(d)&(d.1) - Powers
of the Manitoba Round
Table

“Sustainable development”

S 5(b)(@) (D (i (IV)&V)

- Responsibilities of

the Department of
Conservation and Water
Stewardship

“Sustainable development”
and “sustainability”

S 6(1H&(2) - Principles and
guidelines for sustainable
development enumerated

“Sustainable development”

S 7(1)(2)&(3) - Sustainable
development strategies

“Sustainable development”
and “sustainability”

S 9(1) - Provincial
sustainability indicators
established

“Sustainability”

S 10(1)(2)&(4) - Provincial
sustainability report
required

“Sustainability”

S 11(1)(a) - Provincial Code
shall be established

“Sustainable development”

S 12(1)(a)&(c) - Financial
management guidelines
and reporting

“Sustainability” and
“sustainable development”

S12(2)@) (D &) -
Procurement guidelines

“Sustainable development”

S 13 - Crown corporations
to adopt [sustainable
development] code of
practice

“Sustainable development”

S 14(e) - Crown
corporations to adopt
[sustainable development]
guidelines

“Sustainable development”

8 | THE LEGAL CONCEPT OF SUSTAINABILITY

109



Table 8.1 | continued

Jurisdiction

Name of Legislation

Section Number and
Heading

Language

S 15(a) - Guidelines for
local authorities and
others - “sustainability”

“Sustainability”

S16(M(@&(b) - Review
may be required [by
Minister]

“Sustainable development”

S 17(2)(@)&(b) - Purpose
of [the Sustainable
Development Innovations]
Fund

“Sustainability,” and
“sustainable development”

Schedule A - Principles of
Sustainable Development

“Sustainable development”

Schedule B - Guidelines for
Sustainable Development

“Sustainable development”

The Waste Reduction and
Prevention Act, SM 1989~
90, c 60, CCSM c W40

S 1(1) - Purpose

“Sustainable development”

S 1(2) - Principles of
sustainable development

“Sustainable development”

New Brunswick

Environmental Trust Fund
Act, RSNB 2011, c 151

S 3(a)(iii)&(v) - Uses of
assets of Fund

“Sustainable development”

Maritime Economic
Cooperation Act, SNB
2014, c 118

S 3(1)(d) - Maritime
cooperation

“Sustainable development”

Seafood Processing Act,
SNB 2006, ¢ S-5.3

S 79(c) - Agreements

“Sustainable development”

S 80(b) - Policies,
guidelines, programs and
other measures

“Sustainable development”

Newfound-
land and
Labrador

110

Aquaculture Act, RSNL
1990, c A-13

S 4(6)(a)(ii) - Aquaculture
licence

“Sustainable development”

S 11.2(a) - Regulations

“Sustainable development”

Cruiseship Authority Act,
SNL 1998, c C-44

S 7(l) - Powers of Authority

“Sustainable development”

Environmental Protection
Act, SNL 2002, c E-14.2

S 2(kk) - Definitions

“Sustainable development”

S 5(M@ @)@ &(f) -
Research

“Sustainable development”

Foresters Act, SNL 2011,
cF-221

S 2(j)(i) - Definitions

“Sustainable forest
management”

Forestry Act, RSNL 1990,
cF-23

S 2(AH(F.2X)(INrD&(s) -
Definitions

“Sustainable forest
management” and
“sustainable development”

S 6(2)(3)(M&(5) - Timber
resource analysis

“Sustainable forest
management strategy”

S 7(3)(A)(B)(BI&(7) -
Forest Management
District

“Sustainable forest
management” and
“sustainable development”
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Jurisdiction  Name of Legislation Section Number and
Heading

Language

S 38(0) - Regulations

“Sustainable forest
management”

S13(MH&(2)(@) -
Construction or
abandonment to be

“Sustainable forest
management” and
“sustainable forestry

approved practices”
Northwest Northwest Territories S 5(3.1) - Considerations “Sustainable development”
Territories Business Development [in the Board of Directors
and Investment exercising its powers and
Corporation Act, SNWT performing its duties]
2005,c3 . .
S 40(a) - Regulations “Sustainable development”
Nova Scotia Environment Act, SNS S 2(b) - Purpose of Act “Sustainable development”
1994-95,¢c1

S 3(@s)&@w) -
Interpretation

“Sustainability,” and
“sustainable development”

S 8(2)(a) - Minister
responsible for Act

“Sustainable development”

S 9(3)(b) - Advisory
committees, experts and
Round Table

“Sustainability”

S 27(H@ @) (@)&(f) -
Education and research

“Sustainable development”

S104(a)&(b) - Lead agency

“Sustainable development”

S156(1H&(2)(c) - Lead
agency

“Sustainable environmental
industries, innovations

and technologies” and
“sustainable environmental
innovations, technologies and
services”

Environmental Goals and S 2(9)&(h) - Interpretation
Sustainable Prosperity

“Sustainability” and
“sustainable prosperity”

Act, SNS 2007, ¢ 7
S 3(2)(b)(M&(9) -

Foundation and principles
of Act

“Environmentally sustainable
economic development,”
“sustainability” and
“sustainable prosperity”

S 4M@@@@N)H& (3)
(b) - Long-term objectives
of Province

“Sustainable prosperity,”
“sustainable practices,”
“sustainable management,”
and “sustainable uses of
energy”

S 5(m) - Sectoral
agreements

“Sustainable prosperity”

S 6(1) - Review and annual
reports

“Sustainability,” and
“sustainable prosperity”

S 7(H(da)&(f) - Programs
and measures

“Sustainable practices,” and
“sustainable prosperity”

S 8(2) - Agreements

“Sustainable prosperity
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Table 8.1 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading
Foresters Association S 2(k) - Interpretation “Sustainable development”
Act, SNS 1999 (2d Sess),
c6
Internal Trade Agreement S 2 - Purpose of Act “Sustainable development”
Implementation Act,
SNS 1995-96, ¢ 8
Maritime Economic S 3(1H(d) - Guiding “Sustainable development”
Cooperation Act, principles
SNS1992,c 7
Mineral Resources Act, S 1A - Purpose of Act “Sustainable development”
SNS 1990, c1
Municipal Government Schedule B - Statements “Sustainable development”
Act, SNS 1998, c 18 of Provincial Interest,
Introduction
Ontario Endangered Species Act, Preamble “Sustainable social and

2007,S0 2007, c 6

economic development”

S 48(h) - Advisory
committee

“Sustainable social and
economic activities”

Far North Act, 2010,
SO 2010,c 18

S 5 - Objectives for Land
Use Planning

“Sustainable economic
development”

Planning Act, RSO
1990, c P13

S 1.1(a) - Purposes

“Sustainable economic
development”

S 2(q) - Provincial interest

“Development that is
designed to be sustainable

S 42(6.2) - Redevelopment,
reduction of payment

“Sustainability”

Prince Edward
Island

Maritime Economic
Cooperation Act,
RSPEI1988, ¢ M-1.1

S 3 - Principles [of Maritime
Cooperation]

“Sustainable development”

Québec

112

Act Establishing the
Eeyou Istchee James Bay
Regional Government,
CQLR c G-1.04

S 32 - Miscellaneous
provisions

“Sustainable development”

Act Respecting
Commercial Aquaculture,
CQLR c A-20.2

S 2 - Frameworks for
Aquaculture Development

“Sustainable development”

Act Respecting
Contracting by Public
Bodies, CQLR ¢ C-65.1

S 2(4) - Purpose and scope

“Sustainable development”

Act Respecting La
Financiere Agricole du
Québec, CQLR c L-0.1

S 3 - Establishment and
mission

“Sustainable development”
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Table 8.1 | continued

Jurisdiction

Name of Legislation

Section Number and
Heading

Language

Act Respecting
Land Use Planning
and Development,
CQLR c A-19.1

S 2.24 - Content of
metropolitan plan

“Sustainable development”

S 6(8)&(9) - Contents of
the plan

“Sustainable development,”

“sustainable forest
development” and
“sustainable land use and
development”

S 79.1 - Planting or felling
of trees

“Sustainable development”

S 84(8) - Contents of the
planning program

“Sustainable urban planning”

S 113(12.1) - Zoning by-laws

“Sustainable development”

Act Respecting the
Autorité Régionale de
Transport Métropolitain,
CQLR c A-33.3

S 5 - Mission

“Sustainable development”

Act Respecting the
Conservation and
Development of Wildlife,
CQLRc C-61.1

Preliminary provision

“Sustainable development”

Act Respecting the
Institut de la Statistique
du Québec, CQLR ¢
1-13.011

S 3.1 - Establishment,
mission and functions

“Sustainable development”

Act Respecting the
Ministére de I’Agriculture,
des Pécheries et

de I’Alimentation,

CQLR c M-14

S 2(1) - The Minister and his
functions

“Sustainable development”

S 23 - Development of
the agricultural and food
sectors

“Sustainable development”

Act Respecting

the Ministere de
I’Enseignement
Supérieur, de la
Recherche, de la Science
et de la Technologie,
CQLR ¢ M-15.1.0.1

S 2 - Responsibility of the
Minister

“Sustainable development”

Act Respecting the
Ministére des Affaires
Municipales, des Régions
et de I’Occupation du
Territoire, CQLR ¢ M-22.1

S 21.4.1 - Table Québec-
Montréal Métropolitain
pour ’Aménagement et le
Développement

“Sustainable development”

S 21.4.3 - Table Québec-
Québec Métropolitain
pour ’/Aménagement et le
Développement

“Sustainable development”

S 21.7 - Regional
Development in the Nord-
du-Québec Region

“Sustainable development”
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Jurisdiction

Name of Legislation

Section Number and
Heading

Language

114

Act Respecting the
Ministére des Ressources
Naturelles et de la Faune,
CQLR c M-25.2

S 11.1 - Functions and
powers of the Minister

“Sustainable development”

S 11.3 - Functions and
powers of the Minister

“Sustainable development”

$17.12.12(2) - Natural
resources fund

“Sustainable forest
development”

S$17.12.15 - Natural
resources fund

“Sustainable forest
development”

S17.14 - Regional
development program

“Sustainable development”

S17.24.1 - Management
delegation

“Sustainable development”

Act Respecting

the Ministére du
Développement Durable,
de I’Environnement

et des Parcs, CQLR ¢
M-30.001

S 10 - Functions and
powers

“Sustainable development”

S12(2.1) - Functions and
powers

“Sustainability”

S$15.1(2) - Green fund

“Sustainable management of
hazardous materials”

S$15.4(4) - Green fund

“Sustainable development”

S15.4.7 - Establishment of
the Conseil du Gestion du
Fonds Vert

“Sustainable development”

$15.4.40(5) - Fund for
the protection of the
environment and the
waters in the domain of
the state

“Sustainable development”

S$15.4.41 - Fund for

the protection of the
environment and the
waters in the domain of
the state

“Sustainable development”

Act Respecting

the Ministére du
Développement
Economique, de
I'Innovation et de
I’Exportation, CQLR c
M-30.01

S 2 - Minister’s
responsibilities

“Sustainable development”

Act Respecting the
Ministére du Tourisme,
CQLR c M-31.2

S 2 - Minister’s
responsibilities

“Sustainable development”

Act Respecting

the Preservation of
Agricultural Land and
Agricultural Activities,
CQLR c P-41.1

S 1.1- Interpretation and
scope

“Sustainable development”

S 59.2 - Applications of
collective scope [regarding
Agricultural Zones]

“Sustainable development”
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Jurisdiction  Name of Legislation

Section Number and
Heading

Language

Act Respecting the
Régie de I’Energie,
CQLR c R-6.01

S 5 - Establishment

“Sustainable development”

S 74.1 - Obligations of the
electric power carrier and
of distributors

“Sustainability”

Act Respecting the
Société du Plan Nord,
CQLR ¢ S-16.011

S 4 - Mission

“Sustainable development”

Act Respecting Transition
Energétique Québec,
CQLR c T-11.02

S 4 - Mission and activities

“Sustainable economic
development”

Act to Affirm the
Collective Nature of
Water Resources and
to Promote Better
Governance of Water
and Associated
Environments,
CQLRcC-6.2

Preamble

“Sustainable development,”
and “sustainably use
[environments associated
with water resources]”

S 3 - Water, a collective
resource

“Sustainable development”

S 13 - Measures related to
governance of water and
associated environments

“Sustainable development”

S$15.2(1)(c) - Regional
planning related to
wetlands and bodies of
water

“Sustainable use”

S$15.9(6) - Program to
promote the restoration
and creation of wetlands
and bodies of water

“Sustainability”

Act to Ensure the
Occupancy and Vitality
of Territories,

CQLR c 0O-1.3

Preamble

“Occupancy and vitality ... in a
sustainable manner”

S 3 - Purpose and scope

“Sustainable development”

S 5 - Strategy

“Sustainable development”

Act to Modify Mainly
the Organization and
Governance of Shared
Transportation in the
Montréal Metropolitan
Area, CQLR c O-7.3

S 2(2) - Purpose

“Sustainable development”

Auditor General Act,
CQLR c V-5.01

S 17 - The Auditor General

“Sustainable development”

S 26(8) - Audit and reports

“Sustainable development”

S 43.1 - Annual and special
reports

“Sustainable development”

Charter of Ville de
Montréal, CQLR c C-11.4

S 86.1 - General provisions

“Sustainable development”

Cultural Heritage Act,
CQLR c P-9.002

S 1- Objects, definitions
and scope

“Sustainable development”
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Jurisdiction  Name of Legislation Section Number and Language
Heading
Environment Quality Act, Preamble “Sustainable development”
CQLRc Q-2 R )
S 31 - Protection of the “Sustainable development”
environment
S 31.76 - Withdrawal “Sustainable ... management
of surface water or of the resources”
groundwater
S 31101 &) - “Sustainable use of the
Withdrawal of surface or waters” and “sustainable
groundwater management”
S 46.0.1 - Wetlands and “Sustainable development”
bodies of water
S 95.10 - Strategic “Sustainable development”
environmental assessment
James Bay Region S 4 - Constitution of the “Sustainable development”
Development Act, Société [de développement
CQLR c D-8.0.1 de la Baie James]
Mining Act, CQLR Preamble “Sustainable diversification of
c M-13.1 the regions’ economies”
S 17 - Object and scope “Sustainable development”
Sustainable Development S 1- Preliminary provisions “Sustainable development”
Act, CQLR ¢ D-8.1.1 o o ;
S 2 - Preliminary provisions “Sustainable development”
S 5 - Sustainable “Sustainable development”
development principles
and strategy
S 6 - Sustainable “Sustainable development,”
development principles and “sustainability”
and strategy
S 7 - Sustainable “Sustainable development”
development principles
and strategy
S 9 - Sustainable “Sustainable development”
development principles
and strategy
S 10 - Sustainable “Sustainable development”
development principles
and strategy
S 11 - Sustainable “Sustainable development”
development principles
and strategy
S 12 - Sustainable “Sustainable development”
development principles
and strategy
S 13 - Sustainable “Sustainable development”
development principles
and strategy
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Jurisdiction

Name of Legislation

Section Number and
Heading

Language

S 14 - Sustainable
development principles
and strategy

“Sustainable development”

S 15 - Sustainable
development principles
and strategy

“Sustainable development”

S 17 - Sustainable
development principles
and strategy

“Sustainable development”

Sustainable Forest
Development Act,
CQLR c A-18.1

Preamble

“Sustainable development”
and “sustainable forest
development”

S 1(1) - Object, scope and
other provisions

“Sustainable forest
development”

S 5 - Object, scope and
other provisions

“Sustainable forest
development”

S 6 - Provisions specific to
Native communities

“Sustainable forest
development”

S 7 - Provisions specific to
Native communities

“Sustainable forest
development”

S 8 - Provisions specific to
Native communities

“Sustainable forest
development”

S 9 - Consultation policy

“Sustainable forest
development”

S 11 - Sustainable forest
development strategy

“Sustainable forest
development”

S 12 - Sustainable forest
development strategy

“Sustainable development”
and “sustainable forest
development”

S 16 - Development units

“Sustainable forest
development”

S 20 - Teaching and
research forests

“Sustainable forest
development”

S 38 - Forest development
standards

“Sustainable forest
development”

S 45 - Chief forester

“Sustainable development”

S 46(3)(5)(7)&(9) - Chief
forester

“Sustainable forest
development”

S 46.1 - Chief forester

“Sustainable forest
development”

S 48(1) - Chief forester

“Sustainable forest
development” and
“sustainability”

S 52 - Responsibilities of
the Minister

“Sustainable development”
and “sustainable forest
development”
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Jurisdiction  Name of Legislation Section Number and Language
Heading
S 54 - Integrated forest “Sustainable forest
development plans development”
S 55 - Integrated forest “Sustainable forest
development plans development”
S 86.3 - Forestry permits “Sustainable development”
S 88 - Timber supply “Sustainable development”
guarantees
S 119 - Timber marketing “Sustainable development”
S 128 - Plans and programs “Sustainable development”
S 149 - Objects “Sustainable forest
development”
S 224(2)&(3) - Reporting “Sustainable forest
development”
Saskatchewan The Agri-Food Innovation S 4(2)(c) - Objects and “Sustainable agricultural
Act, SS 1995, c A-15.3 purposes development”
The Fisheries Act S 9(k) - Powers of Minister “Conserve, develop, maintain,
(Saskatchewan), 1994, enhance, manage and utilize
SS1994, cF-16.1 ...in a sustainable manner”
The Forest Resources S 3 - Purpose “Sustainable use of forest
Management Act, land
SS1996, c F-19.1 ) - . )
S 6(1)(j) - Powers of “Utilize ... in a sustainable
minister manner”
S 7(1H(k) - Power to enter “Conserving, developing,
into agreements enhancing, maintaining,
managing, protecting and
utilizing ... in a sustainable
manner”
S12(1) - Provincial forests  “Managed in a sustainable
manner”
S 45(1.1) - Plans re term “Sustainability”
supply licence
The Litter Control Act, S 2.1(d)(iii) - Powers of “Sustainable development”
RSS 1978, ¢ L-22 Minister
Natural Resources Act, S 4(1)(h) - Powers of the “Conserve, develop, manage
SS 1993, c N-3.1 Minister and utilize ... in a sustainable
manner”
Planning and S 3(c) - Purposes of the Act “Development of ...
Development Act, 2007, sustainable communities”
SS 2007, ¢ P-13.2 )
S 32(2)(a) - Contents of [an “Sustainable ... land use and
official community] plan development”
S 97(N(a)y(ii(c) - “Sustainability”
Agreement for
establishment of planning
district
S 111(3)(e) - Northern “Sustainability”
planning commission
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Jurisdiction  Name of Legislation Section Number and Language
Heading
Yukon Economic Development Preamble “Sustainable economy,”

Act, RSY 2002, c 60

“sustainable development
goals” and “sustainable
economic development”

S 1- Interpretation

“Sustainable development”

S 2(c) - Goals of the
Government

“Sustainable development”

S 3(2)(e) - Work of the
Department

“Sustainable development”

S 7(1)(e) - Yukon Council
on the Economy and the
Environment

“Sustainable development”

Environment Act,
RSY 2002,c 76

S 2 - Definitions

“Sustainable development”

S 5(1)(c) - Objectives

“Sustainable development”

S 39(H(@&(c) -
Responsibilities of the
members of the executive
council

“Sustainable development”

S 41(M)&(2)(d) - Powers and
duties of the Council

“Sustainable development”

S 44(b) - Purpose of
the Yukon conservation
strategy

“Sustainable development”

S 52(1(c) - Inter-
jurisdictional and
circumpolar cooperation

“Sustainable development”

S 54(b) - Partnership with
the Government of Canada

“Sustainable development”

S 57(a) - Incentives and
assistance

“Sustainable development”

S 82(a) - Purpose of
development approval
process

“Sustainable development”

S 147(b) - Regulations
concerning Part 3

“Sustainable development”

Oil and Gas Act,
RSY 2002, c 162

S 2(b) - Objectives of
the Act

“Sustainable development”

Parks and Land Certainty
Act, RSY 2002, ¢ 165

Preamble (i)

“Sustainable economic
development” and
“sustainable development”

Yukon Development
Corporation Act,
RSY 2002, ¢ 236

S 5(c) - Objects

“Sustainable development”
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Table 8.2 | References to other Sustainability Language in Canadian Legislation

Jurisdiction  Name of Legislation Section Number and Language
Heading
Canada Canada Marine Act, S 25(a)(iii) - No “Sustainability”
(Federal) SC1998,c10 appropriation
Canada National Marine Preamble “Ecologically sustainable”
Conservation Areas Act, « X
SC 2002, c 18 S 4(3) - Management and Mangged and usedina
use sustainable manner”
S 4(4) - Zones “Ecologically sustainable”
Canada Transportation S 5 - Declaration [on “Sustainable environment”
Act, SC1996, c 10 National Transportation
Policy]
Farm Income Protection S 4(2)(e) - Statement of “Sustainability”
Act, SC1991,c 22 principles
S 5(2)(e) - Environmental “Sustainability”

requirements to be
provided for in agreements

Fisheries Act, RSC 1985, S 6.1 - Purpose “Sustainability”

cF-14

International Boundary S 37(1H(f) - Orders of Court “Sustainable water resource
Waters Treaty Act, management”

RSC 1985, c I-17

International River S 45(1)(g) - Orders of “Sustainable water resource
Improvements Act, Court management”
RSC 1985, ¢ I-20

Migratory Birds Schedule “Sustainable uses [in migratory
Convention Act, 1994, bird population management]”
SC1994,c22

Official Development S 3 - Definitions “Sustainability”

Assistance Accountability
Act, SC 2008, c 17

Parks Canada Agency Act, Preamble (h) “Ecologically sustainable”

SC 1998, ¢ 31

Pest Control Products Preamble “Sustainable pest

Act, SC2002,c2 management” and “sustainable

development”

S 4(2)(a) - Ancillary “Sustainable development”
objectives and “sustainable pest
management”
Rouge National Urban Preamble “Sustainable farming practices”
Park Act, SC 2015, c 10 X . )
S 9(2)(b) - Area “Sustainable farming practices”

management approach

Alberta Agricultural Service Board S 2(d) - Agricultural service “Sustainable agriculture”
Act, RSA 2000, c A-10 board duties

Climate Change and Preamble “Environmentally sustainable
Emissions Management technologies” and “sustainable
Act, SA 2003, c C-16.7 development”
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Jurisdiction  Name of Legislation Section Number and Language
Heading
Forests Act, RSA 2000, S16(1) - Forest “Sustainable forest
cF-22 management agreements management”
Renewable Electricity Act, S1(1)(v) - Definitions “Sustainable biomass [as a
SA 2016, c R-16.5 form of renewable energy
resource]”
British Nisga’a Final Agreement  Ch 8, s 39 - General [on “Sustainable harvest [of Nass
Columbia Act, RSBC 1999, c 2 Nass steelhead] steelhead]”
Ch 9, s 99(b) - Objects “Sustainable management of
of [Lisims Fisheries fisheries”
Conservation] Trust
Range Act, SBC 2004, S 53(4) - Earned increase “Sustainable [increase in
c71 in animal unit months or animal unit months or quantity
quantity of hay of hay on Crown range]”
Tla’amin Final Agreement Schedule, Ch 7, s 22(a) - “Sustainability”
Act, SBC 2013,c 2 Groundwater
Water Protection Act, S 2 - Purpose “Sustainable use of British
RSBC 1996, c 484 Columbia’s water resources”
Water Sustainability Act, S 1(1) - Definitions “Water sustainability plan”
SBC 2014, c 15 R e . s
S 17(3)(@)(i) - Sensitive “Sustainability”
streams mitigation
$128(2)(a) - Regulations “Sustainability”
respecting sensitive
streams
Manitoba The CentrePort Canada S 3(a)(iv) - Mandate of the  “Environmentally sustainable”

Act, SM 2008, c 45,
CCSMc C44

Corporation

The Labour-Sponsored
Venture Capital
Corporations Act, SM
1997, ¢ 39, CCSMc L12

S 6(1)(b) - Investment
policies and criteria

“Sustainability”

The Manitoba Agricultural
Services Corporation Act,
SM 2005, ¢ 28, CCSM

c A25

S 1- Definitions

“Sustainability”

S 9(a) - Purposes

“Sustainability”

The Peatlands
Stewardship Act, SM 2014,
c27,CCSMc P31

S 3(2)(d)&(f) - Principles

“Sustainably managed” and
“sustainability”

The Planning Act, SM
2005, ¢ 30, CCSM ¢ P80

S 62.2(3)(b)(iii) - Content
[of drinking water and
wastewater management
plans]

“Sustainability”

The Sustainable
Development Act, SM
1997, ¢ 61, CCSM ¢ S270

S 1- Definitions

“Sustainability” and
“sustainable development”

S 4(2)(a)&(f) - Duties of
Manitoba Round Table

“Sustainable development” and
“sustainability”
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Table 8.2 | continued

Jurisdiction  Name of Legislation

Section Number and
Heading

Language

S 5(b)(@ (i)

(iV)&(v) - Responsibilities
of the Department of
Conservation and Water
Stewardship

“Sustainable development” and
“sustainability”

S 7(1)(2)&(3) - Sustainable
development strategies

“Sustainable development” and
“sustainability”

S 9(1) - Provincial
sustainability indicators
established

“Sustainability”

S10(1)(2)&(4) - Provincial
sustainability report
required

“Sustainability”

S 12(1)(a)&(c) - Financial
management guidelines
and reporting

“Sustainability” and
“sustainable development”

S 15(a) - Guidelines for
local authorities and
others - “sustainability”

Sustainability”

S17(2)(@)&(b) - Purpose
of [the Sustainable
Development Innovations]
Fund

“Sustainability” and
“sustainable development”

The Water Protection Act,
SM 2005, ¢ 26, CCSM
c W65

S 25(e) - Responsibilities of

the Water Council

“Sustainability”

The Water Resources
Conservation Act, SM
2000, c 11, CCSM c W72

Preamble

“Sustainable water resource
management practices”

New Brunswick Community Planning Act,

SNB 2017, c 19

S 2(a) - Purposes of Act

“Development of
environmentally, economically,
socially and culturally
sustainable communities”

S 13(2)(b) - Establishing
statement of provincial
interest

“Development of
environmentally, socially
and culturally sustainable
communities”

Electricity Act, SNB

S100(2) - Integrated

“Sustainability”

2013,c 7 Resource Plan
Newfound- Foresters Act, SNL 2011, S 2(j)(i) - Definitions “Sustainable forest
land and cF-221 management”
Labrador
Forestry Act, RSNL 1990, S 2(f)(f.2)(NrD&(s) - “Sustainable forest
cF-23 Definitions management” and “sustainable
development”
S 6(2)(3)(4)&(5) - Timber  “Sustainable forest
resource analysis management strategy”
122 Natasha Affolder



Table 8.2 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading
S 73D (BHI6)I&(T7) - “Sustainable forest
Forest Management management” and “sustainable
District development”
S 38(0) - Regulations “Sustainable forest

management”

S13(MH&(2)(@) - “Sustainable forest
Construction or management,” and “sustainable
abandonment to be forestry practices”
approved

Northwest Community Planning S 3(1) - Purpose [of “Sustainability”

Territories and Development Act, community plans]

SNWT 2011, ¢ 22

Nova Scotia

Community Easements
Act, SNS 2012, c 2

S 4(2)(f) - Nature and
purpose of community
easement

“Sustainable and responsible
use of lands”

Endangered Species Act,
SNS1998,c 1l

S 2(1)(b)&(9) - Purpose

“Use ... in a sustainable manner”
and “sustainable management
practices”

Environment Act,
SNS1994-95,c1

S 3 (@s)&@w) -
Interpretation

“Sustainability” and
“sustainable development”

S 9(3)(b) - Advisory
committees, experts and
Round Table

“Sustainability”

S156(1H&((2)(c) - Lead
agency

“Sustainable environmental
industries, innovations and
technologies” and “sustainable
environmental innovations,
technologies and services”

Environmental Goals and
Sustainable Prosperity
Act, SNS 2007, ¢ 7

S 2(g9)&(h) - Interpretation

“Sustainability” and
“sustainable prosperity”

S 3(2(B)(H&(Y) -
Foundation and principles
of Act

“Environmentally sustainable
economic development,”
“sustainability” and
“sustainable prosperity”

S 4(M @)@ @& (3)
(b) - Long-term objectives
of Province

“Sustainable prosperity,”
“sustainable practices,”
“sustainable management” and
“sustainable uses of energy”

S 5(m) - Sectoral
agreements

“Sustainable prosperity”

S 6(1) - Review and annual
reports

“Sustainability” and
“sustainable prosperity”

S 7(M(da)&(f) - Programs
and measures

“Sustainable practices” and
“sustainable prosperity”

S 8(2) - Agreements

“Sustainable prosperity”
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Table 8.2 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading
Fish Harvesters S 2(d) - Purpose of Act “Sustainability”
Registration and
Certification Board Act,
SNS 2012, ¢ 5
Forests Act, RSNS 1989, S 7 - Principles of forest “Sustainable forest
c179 management programs management”
S 19(2) - Buyer of forest “Sustainable basis”
products
S 40()) - Regulations “Sustainable forest practices”
Fur Industry Act, S 4(f)&(9) - Powers of “Sustainability”
SNS 2010,c 4 Minister
Petroleum Resources S 2 - Purpose of Act “Sustainable use of petroleum
Removal Permit Act, resources”
SNS1999,c 7
Public Service Act, S 38(b) - Powers of Minister “Sustainability”
RSNS 1989, ¢ 378
Tourism Nova Scotia Act, S 14 - Objects of “Sustainable tourism”
SNS 2015, c 10 Corporation
Water Resources Preamble “Sustainability”
Protection Act,
SNS 2000, ¢ 10
Nunavut Wildlife Act, SNu 2003, S 1(2)(i) - Values “Use in a sustainable manner”
c26
Ontario City of Toronto Act, 2006, Preamble “Sustainable city”
SO 2006, c 11, sched A
Climate Change Preamble “Live, work and travel in

124

Mitigation and Low-
Carbon Economy Act,
SO 2016,c 7

sustainable ways ...”

Crown Forest
Sustainability Act, 1994,
SO 1994, c 25

S1-Purposes

“Sustainability”

S2(M2&(3) -
Sustainability

“Sustainability”

S 9(2) - Criteria for
approval [of a forest
management plan]

“Sustainability”

S 26(1) - Sustainable forest
licenses

“Sustainability”

S 27(3)(a) - Agreements

“Sustainability”

S 42(2) - Exception
[to conduct of forest
operations]

“Sustainability”

S 55(1) - Damage by forest
operations

“Sustainability”

S 68(3)(b)(©)&(d) - Forest
management planning
manual

“Sustainability”
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Table 8.2 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading

Electricity Act, 1998, S 1(@)&(9) - Purposes “Sustainability”

SO 1998, c 15, sched A

Environmental Bill of S 2(1)(b) - Purposes of Act  “Sustainability”

Rights, 1993, SO 1993,

c28

Great Lakes Protection S1(2) - Purposes “Environmentally sustainable

Act, 2015, SO 2015, c 24 economic opportunities,
innovation and environmentally
sustainable use of natural
resources”

Greenbelt Act, 2005, S 5(k) - Objectives “Sustainable resource use”

SO 2005, ¢c1

Housing Services Act, S 4(1(l) - Provincial “Sustainability”

2011, SO 2011, ¢ 6, sched 1 interest

Lake Simcoe Protection Preamble
Act, 2008, SO 2008, ¢ 23

“Environmentally sustainable
land and water uses”

S 4(b)(h)&(i) - Objectives
of [the Lake Simcoe
Protection] Plan

“Environmentally sustainable
recreational activities” and
“environmentally sustainable
land and water uses”

Metrolinx Act, 2006, S 5((a)(iii) - Objects
SO 2006, c16

“Sustainable environment”

Nutrient Management Act, S1- Purpose
2002,S02002,c 4

“Sustainable future for
agricultural operations and
rural development”

Ontario Forest Tenure S 5 - Objects of [an Ontario
Modernization Act, 2011, local forest management]
SO 2011, ¢ 10 corporation

“Sustainability”

Ontario Water Resources S 0.1 - Purpose
Act, RSO 1990, c 0.40

“Sustainable use [of Ontario’s
waters]”

S 75(1.5) - Regulations,
charges

“Sustainable use [of Ontario’s
waters]”

Planning Act, RSO 1990, S 2(q) - Provincial interest

“Development that is designed

c P13 to be sustainable”
S 42(6.2) - Redevelopment, “Sustainability”
reduction of payment

Provincial Parks and S1-Purpose “Ecologically sustainable

Conservation Reserves

recreation”

Act, 2006, SO 2006, c 12 o
S 2(1) - Objectives:

provincial parks

“Ecologically sustainable
outdoor recreation”

S 2(2) - Objectives:
conservation reserves

“Ecologically sustainable land
uses”

Water Opportunities S 1(1)(c) - Purposes
Act, 2010, SO 2010, ¢ 19,
sched 1

“Conserve and sustain water
resources for present and
future generations”

S 25(1) - Water
sustainability plan

“Sustainability”
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Table 8.2 | continued

Jurisdiction

Name of Legislation

Section Number and
Heading

Language

Prince Edward
Island

Institute of Man and
Resources Act, RSPEI
1988, c -3

S 3(a)&(d) - Objects and
purposes

“Ecologically sustainable” and
“environmentally sustainable”

Trails Act, RSPEI 1988,
cT-4.1

S 7(a) - Principles of
management

“Sustainable use of the trail as
a public resource”

Québec

126

Act Respecting Land
Use Planning and
Development, CQLR
c A-19.1

S 84(8) - Contents of the
planning program

“Sustainable urban planning”

Act Respecting

the Ministére du
Développement Durable,
de I’Environnement et des
Parcs, CQLR ¢ M-30.001

S$12(2.1) - Functions and
powers

“Sustainability”

$15.1(2) - Green fund

“Sustainable management of
hazardous materials”

Act Respecting the
Régie de I'Energie,
CQLR c R-6.01

S 74.1 - Obligations of the
electric power carrier and
of distributors

“Sustainability”

Act to Affirm the
Collective Nature of
Water Resources and

to Promote Better
Governance of Water and
Associated Environments,
CQLRc C-6.2

Preamble

“Sustainable development” and
“sustainably use [environments
associated with water
resources]”

S 15.2(1)(c) - Regional
planning related to
wetlands and bodies of
water

“Sustainable use”

S$15.9(6) - Program to
promote the restoration
and creation of wetlands
and bodies of water

“Sustainability”

Act to Ensure the
Occupancy and Vitality of
Territories, CQLR c O-1.3

Preamble

“Occupancy and vitality ... in a
sustainable manner”

Environment Quality Act,
CQLR c Q-2

S 31.76 - Withdrawal
of surface water or
groundwater

“Sustainable ... management of
the resources”

S 31.101(4)&(1) - Withdrawal
of surface or groundwater

“Sustainable use of the waters,”
and “sustainable management”

Mining Act, CQLR ¢ M-13.1

Preamble

“Sustainable diversification of
the regions’ economies”

Natural Heritage
Conservation Act,
CQLR ¢ C-61.01

S 1- Objects, definitions
and scope

“Sustainable use [of natural
heritage and the ecosystem it
comprises]”

Sustainable Development
Act, CQLR ¢ D-8.1.1

S 6 - Sustainable
development principles and
strategy

“Sustainable development” and
“sustainability”

Sustainable Forest
Development Act,
CQLR c A-18.1

S 48(1) - Chief forester

“Sustainable forest
development” and
“sustainability”
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Table 8.2 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading
Saskatchewan The Forest Resources S 3 - Purpose “Sustainable use of forest land
Management Act, . o i . .
551996, ¢ F-19.1 S @(.1)(1) - Powers of Utilize ... in a sustainable
minister manner”
S 12(1) - Provincial forests “Managed in a sustainable
manner”
S 45(1.1) - Plans re term “Sustainability”
supply licence

The Forestry Professions S 2(m) - Interpretation “Sustainability”

Act, SS 2006, c F-19.2

The Innovation S 4(a) - Purpose of agency “Long-term sustainable growth

Saskatchewan Act, [Innovation Saskatchewan] of Saskatchewan’s economy”

SS 2009, ¢ 1-9.02

The Irrigation Act, S 12(c) - Objects and “Sustainable irrigation”

S5 1996, c I-14.1 purposes [of an irrigation

district]

S 43(d) - Objects and “Sustainable irrigation”
purposes of the Irrigation

Crop Diversification

Corporation

Planning and S 3(c) - Purposes of the Act “Development of ... sustainable

Development Act, 2007, communities”

SS 2007, c P-13.2 R

S 32(2)(a) - Contents of [an “Sustainable ... land use and
official community] plan development”
S 97((a)(ii) “Sustainability”
(c) - Agreement for
establishment of planning
district
S 111(3)(e) - Northern “Sustainability”
planning commission
Yukon Economic Development Preamble “Sustainable economy,”

Act, RSY 2002, ¢ 60 “sustainable development
goals” and “sustainable
economic development”

Forest Resources Act, S 2 - Purpose “Sustainable use ... for the

SY 2008, c 15 benefit of current and future
generations”

S 20(4) - Restrictions on “Harvested sustainably”
harvesting licences
S 27(4)(c) - Cutting permits “Sustainability”
Quartz Mining Act, S 130 - Purpose of Part “Development and viability of
SY 2003, c 14 [land use and reclamation] a sustainable, competitive and

healthy quartz mining industry”
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Table 8.2 | continued

Jurisdiction  Name of Legislation Section Number and Language
Heading
Wilderness Tourism Preamble “Sustain continuing public
Licensing Act, RSY 2002, access and wilderness tourism
c228 sector use”
S 1- Objective “Sustain the wilderness quality
of Yukon lands and waters”
S 14(1)(c) - Regulations “Sustainability”
NOTES

128

See, at the end of this chapter, Table
8.1and Table 8.2 — References to
Sustainability and Sustainable
Development in Canadian Legislation.
John C. Dernbach and Federico Cheever
respond to three of the most pernicious
challenges to sustainable development—
that it is “too boring,” “too vague,” and
“too late.” John C. Dernbach and Federico
Cheever, “Sustainable Development and
Its Discontents” (2015) 4:2 Transnational
Environmental Law 247.

Michael Jacobs, “Sustainable
Development as a Contested Concept”

in Andrew Dobson, ed, Fairness and
Futurity (Oxford: Oxford University
Press, 2004) 21 at 25 [Jacobs].

John Robinson, “Squaring the Circle?
Some Thoughts on the Idea of Sustainable
Development” (2004) 48 Ecological
Economics 369 at 370.

Klaus Bosselmann, “Sustainability and
the Courts: A Journey Yet to Begin?”
(2010) 3:1 Journal of Court Innovation 337
at 338 [Bosselmann, “Courts”].

See Table 8.1 (tracking statutory use of
“sustainable development”) and Table 8.2
(listing the use of other “sustainability”
language in statutes) to this chapter.
Klaus Bosselmann, Principles of
Sustainability: Transforming Law and
Governance (Abingdon, UK: Ashgate,
2008) at 9 [Bosselmann, “Principles”].
New Zealand, Ministry for the
Environment, Resource Management Law

10
11

12

13

14

15

16

Reform: Sustainability, Intrinsic Values
and the Needs of Future Generations,
Working Paper 24 (Wellington: Ministry
for the Environment, 1989) at 9.
Bosselmann, “Principles,” supra note 7
ato.

Ibid at 10.

World Commission on Environment
and Development, Our Common Future
(Oxford: Oxford University Press, 1987)
[Brundtland Report].

For a discussion of the principle of
integration as articulated in other
international instruments, see Alan
Boyle & David Freestone, “Introduction”
in Alan Boyle & David Freestone, eds,
International Law and Sustainable
Development (Oxford: Oxford University
Press, 1999) 1 at 10.

Bosselmann, “Principles,” supra note 7
at 23.

See United Nations, Sustainable
Development Goals, online:
<https://sustainabledevelopment.
un.org/?menu=1300>.

Dernbach suggests that in countries

like the United States there is a failure

to grapple with the idea of the law of
development, as such law is dismissed

as only relevant to “developing coun-
tries.” John C. Dernbach, “Creating the
Law of Environmentally Sustainable
Economic Development” (2011) 28:3 Pace
Environmental Law Review 614.

Jacobs, supra note 3 at 31-32.
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17

18

19

20

21

22

23

24
25

26

27

28

Vaughan Lowe, “Sustainable
Development and Unsustainable
Arguments” in Boyle & Freestone, supra
note 12, 19 at 31.

Bosselmann, “Courts,” supra note 5

at 346.

This is now reflected in art 191(2) of the
Lisbon Treaty.

See Chris Tollefson & Jamie Thornback,
“Litigating the Precautionary Principle in
Domestic Courts” (2008) 19:1 ] Envtl L &
Prac 33.

See, e.g., Brian J. Preston, “The Role of
the Judiciary in Promoting Sustainable
Development: The Experience of Asia and
the Pacific” (2005-06) 9:2—3 Asia Pacific
Journal of Environmental Law 109; Eloise
Scotford, Environmental Principles and
the Evolution of Environmental Law
(Oxford: Hart, 2017).

114957 Canada Ltée (Spraytech Société
d’arrosage) v Spraytech (Town), 2001

SCC 40, [2001] 2 SCR 241 at para 31,
citing Bergen Ministerial Declaration on
Sustainable Development, GA Res 44/228,
UN GAOR, 1990, UN Doc A/CONF 151/
PC/10.

See Edith Brown-Weiss, In Fairness to
Future Generations (Dobbs Ferry, NY:
Transnational Publishers, 1989).
Brundtland Report, supra note 11 at 43.
See Jerry DeMarco, “Law for

Future Generations: A Theory of
Intergenerational Equity in Canadian
Environmental Law” (2005) 15 ] Envtl L &
Prac1at2y.

Hon Justice Brian ] Preston, “Judicial
Implementation of the Principles of
Ecologically Sustainable Development

in Australia and Asia” (Paper delivered
at the Law Society of New South Wales
Regional Presidents Meeting, Sydney, 21
July 2006) [Preston] (on file with author).
The components of biological divers-

ity are discussed in John Moffet &
Francois Bregha, “The Role of Law in the
Promotion of Sustainable Development”
(1996) 6 J Envtl L & Prac1ats.

Ibid at 4.
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30

31
32

33

34

35
36

37

38

39

40

41
42
43
44

John Dernbach, “Achieving Sustainable
Development: The Centrality and
Multiple Facets of Integrated Decision-
Making” (2003) 10 Ind ] Global Legal
Stud 247 at 248.

Philippe Sands, “International Law in
the Field of Sustainable Development:
Emerging Legal Principles” in Winfried
Lang, ed, Sustainable Development and
International Law (London: Graham &
Trotman, 1995) 53 at 61.

Preston, supra note 26 at 30.

Imperial Oil Ltd v Quebec (Minister of the
Environment), 2003 SCC 58 at para 23,
[2003] 2 SCR 624 [Imperial Oil].

These three pillars of participation have
emerged from the Aarhus Convention,
signed in 1998. Convention on Access

to Information, Public Participation in
Decision-making and Access to Justice
in Environmental Matters, 25 June 1998,
2161 UNTS 450, 38 ILM 517 [Aarhus
Convention].

Gray v The Minister for Planning, [2006]
NSWLEC 720.

Ibid at para 122.

See, e.g., the incorporation of the pre-
cautionary principle in the Canadian
National Marine Conservation Areas
Act, SC 2002, ¢ 18, s 9(3); in the Canadian
Environmental Protection Act, 1999, SC
1999, C 33, ss 2(1), 6(1); in the Canadian
Environmental Assessment Act, SC 1992,
¢ 37, 8 4(2); in the Oceans Act, SC 1996,

¢ 31, s 30; and in the Federal Sustainable
Development Act, SC 2008, ¢ 33, 55 2, 9(1).
Sustainable Development Act, RSQ ¢
D-9.1.1, S 1.

British Columbia v Canadian Forest
Products Ltd, 2004 SCC 38 at para 7,
[2004] 2 SCR 74 [Canfor].

Imperial Oil, supra note 32 at para 24
(emphasis added).

Re Ainsworth Lumber Co, [2000] AEABD
No 33.

Ibid.

Ibid.

Rv Hape, 2007 SCC 26 at para 53.

For a fuller discussion of the recep-

tion of international environmental
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45

46

47

48
49

130

law in Canada, see Natasha Affolder,
“Domesticating the Exotic Species:
International Biodiversity Law in
Canada” (2006) 51 McGill LJ 217.

Case Concerning the Gab¢ikovo-
Nagymaros Project (Hungary v Slovakia),
[1997] 1CJ Rep 7 at para 140.

Marrakesh Agreement Establishing the
World Trade Organization, 15 April 1994,
1867 UNTS 154, 33 ILM 1144, at preamble
[WTO Agreement].

WTO, Appellate Body, United States—
Import Prohibition of Certain Shrimp and
Shrimp Products, WTO Doc WT/DS58/
AB/R (1998) at para 129, online: WTO
<https://www.wto.org/english/tratop_e/
dispu_e/s8abr.pdf>.

Ibid at para 153.

In 2002, senior judges and chief justices
from around the world signed the

50

Johannesburg Principles on the Role

of Law and Sustainable Development,
affirming principles that should guide the
judiciary. Johannesburg Principles on the
Role of Law and Sustainable Development
(Statement adopted at the Global Judges
Symposium on Sustainable Development
and the Role of Law, Johannesburg, South
Africa, 18-20 August 2002) (2003) 15

] Envtl L 107.

On the problem of “Unsustainability”

in Canada, see C. Scott Findlay,

Jamie Benidickson, Hugh Benevides

& Karen Kraft Sloan, “Sustainability
Lost: Comments on ‘Planning for a
Sustainable Future: A Federal Sustainable
Development Strategy for Canada™ (2010)
22:1JELP 77 at 8o.
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How Legal Design May Constrain
the Power of Law to Implement
Environmental Norms: The Case
of Ecological Integrity in Canada’s
National Parks

SHAUN FLUKER

Introduction

The struggle between advocates of “parks for people” and “parks for preserva-
tion” defines the modern history of Canada’s national parks.' Historians and
other scholars generally agree that Parliament designated Canada’s early na-
tional parks to fulfill the public policy objective of nation building and to gen-
erate economic returns. At the forefront of any identifiable parks purpose was
the satisfaction of recreational, economic, or spiritual interests of Canadians.
Since the late 1960s preservationists have battled this “parks for people” ideol-
ogy governing Canada’s national parks, applying pressure on Parliament to
assert the preservation of nature for its own sake as the primary purpose in
the parks. This pressure, in conjunction with various government studies
conducted during the 1980s and 1990s, led to the enactment of new federal
national parks legislation in 2001 that categorically mandates the maintenance
or restoration of ecological integrity as the first priority in the national parks.
This legislative priority for ecological preservation in national parks decision
making has curiously not produced any discernible change from the “parks for
people” ideology. Indeed, recent evidence suggests economic and recreational
interests are actually becoming more rather than less influential in manage-
ment decisions for certain parks.’

The objective of this chapter is twofold. First, the chapter sets out doctrin-
al analysis of applicable case law to support the view that the 2001 ecological
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integrity amendments to national parks legislation have had little impact on
the “parks for people” ideology governing national parks. In a series of deci-
sions interpreting this legislation, the Federal Court has repeatedly empha-
sized that maintaining ecological integrity is simply one of many factors for
parks decision makers to consider in their mandate. Second, the chapter offers
a critical reading of these Federal Court decisions to support the hypothesis
that there is a problem of legal design here that constrains the power of law to
implement the ecological integrity preservation norm.

The Norm of Ecological Integrity

Ecological integrity has a long association with North American environment-
al discourse dating back to Aldo Leopold’s 1949 Land Ethic: “A thing is right
when it tends to preserve the integrity, stability and beauty of the biotic com-
munity. It is wrong when it tends otherwise”* With these words, Aldo Leopold
gave ecological integrity popular recognition as a norm to guide human ac-
tivity in relation to the rest of the biotic community. The last decades of the
20th century saw extensive growth in the literature describing the meaning of
ecological integrity and how to measure for it. Most commentators associate
ecological integrity with an ecological state free of any human disturbance.
On this view, human activity necessarily impairs ecological integrity, and thus
paradigm ecological integrity is found in ecosystems protected from human
disturbance. These commentators tend to advocate for the preservation of core
protected areas wherein humans have little or no presence.’

ECOLOGICAL INTEGRITY AS A PRIORITY IN LEGISLATION
AND POLICY

Ecological integrity was first expressed in Canadian national parks policy in
1979, and several years later Parliament amended the National Parks Act to
state the maintenance of ecological integrity is the first priority in national
park zoning and visitor use management.® While this statutory provision was
subsequently cited in several judicial decisions, it was not the focus of liti-
gation and its meaning was never thoroughly considered.” While not having
much legal significance, this enactment did symbolize a strengthening of the
ecological integrity mandate in national parks decision making.

In 1998, the Minister of Canadian Heritage appointed a panel of scien-
tists to assess the ecological integrity of the national parks. In 2000 the panel
provided the minister with its conclusion that the ecological integrity of most
national parks was in peril. The panel set out various recommendations on
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actions to enhance the ecological integrity of the parks.® One such recom-
mendation was for legislative amendments to ensure the maintenance or
restoration of ecological integrity as the overriding priority in national parks
management.” The consensus among panel members was that a stronger legal
mandate was necessary to provide authority for Parks Canada to say “no” to
excessive human activity in the parks, because the panel had concluded from
its field visits that human activity was largely responsible for the ecological
decline in the parks.'®

Parliament responded in February 2001 by legislating an expanded eco-
logical integrity mandate in the Canada National Parks Act with the following
additions to sections 2 and 8 in the legislation:

Section 2(1) — Definitions
“ecological integrity” means, with respect to a park, a condition that
is determined to be characteristic of its natural region and likely to
persist, including abiotic components and the composition and abun-
dance of native species and biological communities, rates of change
and supporting processes;

Section 8(2) — Ecological Integrity

Maintenance or restoration of ecological integrity, through the pro-
tection of natural resources and natural processes, shall be the first
priority of the Minister when considering all aspects of the manage-
ment of parks."*

These ecological integrity provisions were enacted by Parliament alongside the
existing subsection 4(1), which dedicates the parks to the use and enjoyment
of Canadians:

Section 4(1) — Parks dedicated to public

The national parks of Canada are hereby dedicated to the people of
Canada for their benefit, education and enjoyment, subject to this
Act and the regulations, and the parks shall be maintained and made
use of so as to leave them unimpaired for the enjoyment of future
generations."?

The categorical priority in subsection 8(2) afforded to the maintenance or
restoration of ecological integrity in the national parks, combined with the
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emphasis on natural conditions and native species in the legislated definition,
makes a convincing case that these legislative provisions require national parks
to be managed as places where the preservation of nature for its own sake is
the first priority, with human interest of secondary concern. In its literal terms,
subsection 8(2) requires that national parks be managed as core preservation
areas with little human presence or influence.

The Application of Ecological Integrity in Law

The Federal Court of Canada has directly considered subsection 8(2) in two
cases, and has referred to the section in several others. All judicial consider-
ation has resulted from an application for judicial review of a Parks Canada
decision concerning parks management. The first consideration of subsection
8(2) was provided by Justice Gibson of the Federal Court Trial Division in a
2001 judicial review of the Parks Canada decision to approve the construction
of a road in Wood Buffalo National Park.’® In 2003, Justice Gibson’s inter-
pretation of subsection 8(2) was upheld by Justice Evans in the Federal Court
of Appeal.'* These two decisions remain the leading authority on the mean-
ing and scope of the subsection 8(2) ecological integrity mandate for Parks
Canada.

Wood Buffalo National Park straddles the northeast corner of Alberta and
southern edge of the Northwest Territories, covering approximately 45,000
kilometres.'® Parliament established the park in 1922 to protect the declining
population of wood buffalo."® In 1983 the park received international recogni-
tion as a United Nations World Heritage Site as habitat for threatened wood
buffalo and whooping crane species, as well as being recognized for protecting
one of the world’s largest inland freshwater deltas."”

In 1998 the municipality of Fort Smith, located on the northern boundary
of the park in the Northwest Territories, submitted an application to Parks
Canada seeking approval to construct and operate a road crossing the park
from east to west along the Peace River. Parks Canada commissioned an en-
vironmental assessment, which concluded that a new road would have some
environmental impact on the park, but taking into account mitigation meas-
ures this impact was not likely to be significant. In May 2001 Parks Canada (as
the Minister’s delegate) approved construction of the road.

The Canadian Parks and Wilderness Society (CPAWS) viewed these facts
as the ideal case to test the new ecological integrity provisions that had recently
been enacted by Parliament in the Canada National Parks Act.'® CPAWS has a
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long history in national parks issues dating back to the early 1960s, and was an
active contributor to the policy work that led to the 2001 ecological integrity
legislative amendments. Parks Canada acknowledged on the record that the
road did not serve a park purpose. The environmental assessment provided
evidence that construction of the road and its subsequent use would disturb
the ecology in a national park known internationally for protecting endan-
gered species. Parks Canada had failed to even mention ecological integrity in
its May 2001 written approval of the road construction. CPAWS applied to the
Federal Court in June 2001 seeking judicial review of the road approval on the
basis that these facts made for a clear violation of the new ecological integrity
rule in the Canada National Parks Act.

Justice Gibson ruled that Parks Canada had the statutory authority to
approve the road, and he was not swayed by the evidence on environmental
impacts or the fact that Parks Canada failed to mention ecological integrity in
its decision."” In dismissing the CPAWS application, Justice Gibson referenced
the new statutory provisions as non-substantial changes to the legislation and
provided a remarkable interpretation of the subsection 8(2) ecological man-
date and its relationship to subsection 4(1):

Further, I agree with counsel for the respondents that the record,
when read in its totality, is consistent with the Minister and her dele-
gates according first priority to ecological integrity in arriving at the
decision under review. That the decision is clearly not consistent with
treating ecological integrity as the Minister’s sole priority is clear.
However, that is not the test. I reiterate: subsection 4(1) of the new Act
requires a delicate balancing of conflicting interests which include the
benefit and enjoyment of those living in, and in close proximity to,
Wood Buffalo National Park. This is particularly so when that Park
is as remote from services and facilities as is in fact the case and as is
likely to remain the case for some time. In the circumstances, while
Wood Buffalo National Park, like other National Parks, is dedicated to
the people of Canada as a whole, it is not unreasonable to give special
consideration to the limited number of people of Canada who are
by far most directly affected by management or development deci-
sions affecting the Park. I am satisfied that it was reasonably open to
the Minister and her delegates to conclude that the interests of those
people overrode the first priority given to ecological integrity where
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impairment of such integrity can be minimized to a degree that the
Minister concludes is consistent with the maintenance of the Park for
the enjoyment of future generations.

... Subsection 8(2) of the Act does not require that ecologic-
al integrity be the “determinative factor” in a decision such as that
under review. Rather, it simply requires that ecological integrity be
the Minister’s “first” priority and, as indicated immediately above,
I am satisfied on the totality of the evidence before the Court that
it was her first priority in reaching the decision here under review.
I acknowledge that the record before me does not disclose that the
Minister and her delegates used the phrase “ecological integrity” in
their decision making process, or, in fact, in the decision that is under
review itself. That reality does not lead inexorably to a conclusion
that ecological integrity was not considered or was not given a first
priority. I am satisfied on the record that it is clear that ecological
integrity was taken into account by the Minister and her delegates. I
am further satisfied that it was, as well, given first priority notwith-
standing that it was not found to be the determinative factor in all of
the circumstances.*’

Justice Gibson provides an interpretation of subsection 8(2) that differs sig-
nificantly from the literal wording of the provision. Not only does he employ
utilitarian logic to read down the ecological integrity priority as just another
factor for Parks Canada to weigh in carrying out its subsection 4(1) mandate to
balance use with preservation, he concludes that a parks decision can promote
the interests of people over the maintenance of ecological integrity and still
comply with subsection 8(2).

CPAWS arguably fared worse at the Federal Court of Appeal. Justice Evans
confirmed that the court owed significant deference to Parks Canada in the ex-
ercise of its statutory authority to manage the national parks, and accordingly
he ruled that the court would not revisit how Parks Canada weighed ecological
integrity and other factors in its management decisions.?' Moreover, in dis-
missing the CPAWS appeal, Justice Evans placed the onus on CPAWS to estab-
lish what components of restoring or maintaining ecological integrity were
missing in the Parks Canada approval or, alternatively, to submit evidence
on how the road construction would impair the park’s ecological integrity.**
Justice Evans not only read down subsection 8(2), he placed a new evidentiary
burden on CPAWS as the applicant seeking to challenge Parks Canada under
subsection 8(2).
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These two decisions in the case of the Wood Buffalo National Park road
approval provide Parks Canada with the legal authority to consider the main-
tenance or restoration of ecological integrity as just another factor in parks
decision making; moreover, ecological integrity is a factor that can be over-
ridden by human commercial or economic interests.>> The doctrinal analysis
here demonstrates that judicial interpretation of subsection 8(2) has signifi-
cantly undermined the normative influence of the ecological integrity rule on
parks management. Another effect of these decisions has been to intimidate
public interest environmental groups away from using the law to challenge
Parks Canada decision making in the national parks.

The Mikisew Cree First Nation also applied to the Federal Court for judi-
cial review of the Parks Canada road approval in Wood Buffalo National Park,
filing their application in June 2001, just one week after the CPAWS applica-
tion was filed with the court. The Mikisew application asserted the decision
by Parks Canada was an unlawful infringement of Aboriginal rights under
section 35 of the Constitution Act.>*

Madam Justice Hansen ruled the road approval infringed upon Mikisew
section 35 rights to hunt and carry on their traditional lifestyle in Wood Buffalo
National Park, and as such she set aside the Parks Canada decision.** The rea-
soning provided by Justice Hansen to support her ruling offers an interesting
contrast to that of Justice Gibson and Justice Evans in the CPAWS application.

Justice Hansen found the infringement on Mikisew Aboriginal rights par-
tially on the evidence of adverse environmental impacts from the proposed
road, including habitat fragmentation, adverse impacts to wildlife that rely on
undisturbed wilderness for sustainable populations, and loss of vegetation.*®
Justice Hansen concluded:

Subsistence hunting and trapping by traditional users of the Park’s
resources has been in decline for many years. Opening up this remote
wilderness to vehicle traffic could potentially exacerbate the chal-
lenges facing First Nations struggling to maintain their culture. For
example, if the moose population is adversely affected by increased
poaching or predation pressures caused by the road, Mikisew will be
forced to change their hunting strategies. This may simply be one more
incentive to abandon a traditional lifestyle and turn to other modes
of living. Further, Mikisew argues that keeping the land around the
reserve in its natural condition and maintaining their hunting and
trapping traditions is important to their ability to pass their skills on
to the next generation of Mikisew.””
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The decision was ultimately heard at the Supreme Court of Canada, and it
is noteworthy for present purposes that a unanimous Supreme Court agreed
with Justice Hansen that the Mikisew Aboriginal rights were infringed by the
adverse environmental impacts of the proposed road.*®

Also noteworthy in the Mikisew application is the fact that Parks Canada
led evidence on environmental impacts to oppose the Mikisew application. It
is hard to miss the irony of Parks Canada asserting that hunting is incompat-
ible with maintaining the ecological integrity of Wood Buffalo National Park,
while at the same time asserting the road will have no adverse impact on eco-
logical integrity in the CPAWS application. Justice Hansen has little difficulty
in rejecting this argument by giving significant weight to the evidence on the
proposed road’s environmental impacts and emphasizing that Aboriginal
hunting is intertwined with the ecology of the park.*

The ecological integrity of Wood Buffalo National Park is given priority
in Justice Hansen’s reasoning that is nowhere to be found in the court’s rea-
sons for dismissing the CPAWS application. The remoteness and wild nature
of Wood Buftalo National Park informs her analysis on the lawfulness of the
proposed road and its impact on both the Mikisew Cree First Nation and the
ecology of the park.

A Problem of Institutional Design

The foregoing analysis provides for a couple of observations. The first observa-
tion is that judicial interpretation of the ecological integrity rule in subsection
8(2) of the Canada National Parks Act has significantly read down the priority
for ecological integrity in parks management. The Federal Court has effect-
ively ruled that ecological integrity is simply one of many factors for Parks
Canada to consider in exercising its legal power to manage the national parks,
despite how poorly this reading fits with the literal terms of subsection 8(2).

The second observation is the distinction in legal reasoning evident in a
comparison between the CPAWS decisions and the Mikisew decision concern-
ing the impacts of the road on the ecology of Wood Buffalo National Park.
Ironically, the Mikisew decision gives ecological integrity the priority called
for in the Canada National Parks Act, notwithstanding that the parks legis-
lation is not at issue in the Mikisew application.

The most compelling explanation for these observations might rest in the
statutory nature of the ecological integrity rule in the Canada National Parks
Act. Many legal scholars have noted a strong correlation between utilitarian
ethics and statutory rules.*® The general argument is that an application of
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statutory rules is predisposed towards the balancing of competing interests
and polycentric considerations. The categorical or deontological nature of
certain environmental norms, such as the norm of preserving ecological in-
tegrity, is perhaps too rigid to be operationalized as a statutory rule. The rea-
son might simply be that a categorical assertion of authority in legislation is
inextricably linked to the policy debates underlying its enactment, and thus
a statutory rule is especially vulnerable to being read down to accommodate
competing interests. Or perhaps worse, the rule may be completely flipped on
its head when necessary to satisfy these competing interests. I have previous-
ly suggested this is exactly what Justice Gibson does in the CPAWS decision:
The human-wilderness dualism underlying the meaning of ecological integ-
rity whereby park wilderness is idealized over human interests in the literal
wording of subsection 8(2) is untenable to Justice Gibson, who simply flips the
dualism in his application of subsection 8(2) to assert human interests over
park wilderness.’* There are exceptional cases where a deontological statutory
rule on environmental preservation prevails against competing interests and
the court expressly refuses to engage in utilitarian reasoning, but these really
are exceptions.

The statutory nature of the ecological integrity rule also seems to dictate
that legal reasoning will be predominantly concerned with principles of statu-
tory interpretation and judicial review. These principles inject a formalism
into legal argument and legal reasoning that negates the creativity and im-
agination in legal thought required to develop and implement complex and
difficult norms. Legal reasoning in the CPAWS decisions concerning ecologic-
al integrity, and presumably the arguments of the parties before the court, fo-
cuses on dissecting the wording of subsection 8(2) and adjudicating the lines
of authority between the judiciary, legislature, and the executive. The court
never seriously engages with the norm of ecological integrity preservation and
what it means for national park management. The contrast between how the
CPAWS decisions and the Mikisew decision assess the impact of the proposed
road on the ecological integrity of Wood Buffalo National Park demonstrates
how constraining this formalism can be.
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Applying International Law to Canadian
Environmental Law

CHARLES-EMMANUEL COTE

Introduction

In order to understand how international law can be applied to Canadian en-
vironmental law,' we must first clarify certain basic concepts. By “international
law;” we are referring to international public law, which is the law applicable
to the international community made up of sovereign states and international
intergovernmental organizations (10s). This means the legal system out of
which Canada’s obligations arise in its relationship with other sovereign states
and 10s.

Canada’s international obligations basically originate from two main
sources. On the one hand, they arise from customary international practices,
or customary international law, which consists of general domestic practices
accepted as law. The teaching methods for this customary practice are empir-
ical and hard to pinpoint, as is unavoidable for Canada, which has established
neither a specific procedure nor implicit consent for this. Generally speaking,
it is international jurisdictions that ascertain the existence of any customary
international rules. Otherwise, the existence of a customary rule is ascertained
by way of scattered measures (national standards, national jurisdictions, non-
binding 10 resolutions, legal doctrine, etc.).

On the other hand, Canada’s international obligations flow from treaties
entered into with other sovereign states or 10s. Treaties are voluntary agree-
ments between sovereign states or 10s intended to have legal effect, regardless
of their designation (agreement, convention, exchange of notes, understand-
ing, protocol, treaty, etc.). For Canada to be bound by a treaty, it must have spe-
cifically consented to it. According to well-established governmental practice
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and based on the principles of the Constitution of the United Kingdom, which
are referred to in the preamble of the Constitution Act, 1867, it is the federal
government that has a monopoly over the correct procedures for entering into
treaties, without any intervention on the part of the federal Parliament or the
provinces.

Canada is bound by numerous customary or conventional international
obligations concerning environmental protection. These international obliga-
tions can be applied as sources of positive law or as interpretive sources for
Canadian environmental law.

International Law as a Source of Positive Law for
Canadian Environmental Law

Canada’s international obligations can be a source of positive law in Canadian
environmental law. This means that they can give rise to rights and obliga-
tions that may then be relied upon as the foundation of a claim when pleading
before a Canadian judge. This first application of international law respects
specific rules depending on the customary or conventional nature of the obli-
gation in question.

CUSTOMARY INTERNATIONAL LAW AS A SOURCE OF
POSITIVE LAW

In the judicial ruling R. v. Hape® rendered in 2007, the Supreme Court of Can-
ada ended the uncertainty surrounding the status of customary international
practice in Canadian law. It is now clear that this is automatically accepted
into common law, without the requirement for any special procedure or action
on the part of the federal or provincial government, provided that it is not in-
compatible with the Constitution, federal legislation, or provincial legislation.*
Only “prohibitive rules” in customary international law are automatically ac-
cepted: if a rule does not prohibit a course of conduct in Canada but rather the
jurisdiction to act in a given manner, it is not automatically accepted and then
requires the adoption of an Act on the part of the legislator having jurisdiction.

In order to decide whether a Canadian customary international obligation
is part of the current law in effect in Canada, the Canadian judge must com-
plete the following steps:

(a) ascertain the existence of the prohibitive customary rule

in international law based on a precedent established in an
international jurisdiction, or else establish such a rule himself;
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(b) ascertain that the acceptance of the customary rule in Canadian
law is not contrary to a constitutional or legislative provision that is
incompatible with the customary rule.

If these steps are completed successfully, the customary rule will then form part
of the current law in effect in Canada and the judge may proceed to apply it.

The automatic acceptance of customary international law in Canadian law
raises the question of the evidentiary rules that apply. Under common law, the
practice of Canadian courts stipulates that a judge must always have know-
ledge of customary international law, which means that it does not require
evidentiary proof, unlike the law of a foreign state.” Under Quebec Civil Law, a
Quebec judge must also have knowledge of customary international law, but it
must only be argued before the judge—without evidentiary proof—even if it is
included in the current law in effect in Quebec.® This special rule concerning
evidentiary proof implies that a judge is not required to apply customary inter-
national law himself, if the parties to the claim do not request it.”

A Canadian judge thus becomes a compliance officer for customary inter-
national law in Canadian environmental law, watching over Canada’s compli-
ance to its international obligations. He can also contribute by verifying the
existence of a customary rule concerning environmental protection, not only
for the purposes of the case he must decide but also to advance international
law for the benefit of environmental protection around the world. The chal-
lenges in his role are that these actions result in the establishment of the exist-
ence of a customary rule and its contents.

THE TREATY AS A SOURCE OF POSITIVE LAW

Contrary to international custom, treaties entered into by Canada cannot
apply to Canadian law without the legislator’s intervention. Only an Act can
transform Canada’s international obligations into a source of positive law
under Canadian law.® In its famous Decision on the Conventions of the Inter-
national Labour Organization, in 1937, the Judicial Committee of the Privy
Council decided that the legislative authority required to implement a treaty
under Canadian law is an ancillary power to the normal division of legislative
jurisdictions.’ There is no general authority for the implementation of treaties
in Canada: the federal or provincial legislator has the authority according to
the matter targeted by the treaty. In spite of an old controversy concerning the
denial of a general federal jurisdiction for the implementation of treaties, the
1937 ruling still constitutes the leading decision on this issue.'
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The concept of the implementation of a treaty by Canada reverts to the
performance of its conventional international obligations. The legal status of a
treaty under Canadian law depends on the legislative procedure applied in its
implementation.

Treaty Applicable under Canadian Law

A treaty that is applicable under Canadian law is one whose very text forms
part of the law in effect in Canada. The text of the treaty becomes a source
of positive law that can be invoked before the Canadian judge as the basis
for a claim. This first hypothesis is not the most common one in Canadian
legislation. It assumes that the law governing the implementation of the treaty
shows the “clear and unequivocal” intention by the legislator to incorporate
the text of the treaty, or a portion thereof, into Canadian law. The incorpora-
tion of the treaty into Canadian law is a legal concept: it does not mean that
the text of the treaty should be attached to the implementation legislation!
If the implementation legislation does actually incorporate the treaty, it then
becomes directly applicable under Canadian law. It then follows that it occu-
pies the same rank as its incorporation legislation in the Canadian normative
hierarchy.

INCORPORATION ACT WITH ANNEXATION OF THE TREATY TEXT

The competent legislator may want to incorporate a treaty and attach its text
to the Incorporation Act. The determining legal criterion is always a clear and
unequivocal indication of the intention to incorporate the text of the treaty
into Canadian law. The annexation of the text alone is not enough. An ex-
ample in federal legislation of an incorporation act with annexation of the text
of a treaty is the Foreign Missions and International Organizations Act, which
states that:

Articles 1, 22 to 24 and 27 to 40 of the Vienna Convention on
Diplomatic Relations ... have the force of law in Canada in respect
of all foreign states, regardless of whether those states are parties to
those Conventions.'*

The integral text of the Vienna Convention on Diplomatic Relations'” is repro-
duced in Appendix 1I of the Act. The incorporated provisions thus form an
integral part of the law in effect in Canada and are directly applicable under
Canadian law.
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INCORPORATION ACT WITHOUT ANNEXATION OF
THE TREATY TEXT

On the other hand, even if the treaty text is not annexed to the Act, this does
not necessarily mean that the legislator did not express a clear and unequivocal
intention to incorporate the treaty into Canadian law. The legislator might well
express his intention to render the text directly applicable under Canadian law
without annexing it to the Incorporation Act. An example in federal legislation
of an incorporation act without annexation of the text of a treaty is found in
the Canadian International Trade Tribunal Procurement Inquiry Regulations,
which states that:

If the Tribunal conducts an inquiry into a complaint, it shall deter-
mine whether the procurement was conducted in accordance with
the requirements set out in whichever of NAFTA, the Agreement on
Government Procurement, the CCFTA, the CPFTA, the CCOFTA, the
CPAFTA, the CHFTA, the CKFTA, CETA, the CFTA or CUFTA applies."’

This regulatory provision simply refers back to Chapter 10 of the North
American Free Trade Agreement between the government of Canada, the
government of Mexico, and the government of the United States of America
(NAFTA),"* which deals with procurement carried out by federal government
entities or federal government business enterprises. The NAFTA text is not
reproduced, but this does not prevent the text of its Chapter 10 from being
incorporated into Canadian law and being invoked before a judge during an
inquiry into a federal government contract.

As the incorporated treaties are part of the law in effect in Canada, a judge
automatically has knowledge of their texts. Under common law, tribunals have
knowledge of all treaties entered into by Canada, whether or not they have
been incorporated into Canadian law. This rule contributes to the general evi-
dentiary rule which requires that a common law judge have knowledge of all
actions by the government carried out through the exercise of Crown preroga-
tives.’® Under Quebec civil law, the decision to annex or not annex the text of
the treaty to the Incorporation Act has an effect on the applicable evidentiary
rules. Unlike customary international law, a treaty whose text is not reproduced
in the Incorporation Act must be submitted so that the judge automatically has
knowledge of it.'* However, the judge cannot ask for evidence, unlike with the
law of a foreign state. As for the treaty whose text is annexed to the Act, the
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Quebec judge automatically has knowledge of it without the requirement for
it to be claimed by a party.

Incorporation under Canadian law allows for the most extensive use of
treaties as a source of positive law. These are considered to be part of the law
in effect in Canada and are directly applicable, allowing for their texts to be
invoked before a Canadian judge as the basis for a claim.

Treaty Inapplicable under Canadian Law

A treaty that is inapplicable under Canadian law is one whose text does not
form part of the law in effect in Canada. This would include any treaty that was
correctly entered into by Canada in the international legal system, but whose
provisions have not been incorporated into Canadian law by way of an Act. It
does not matter what Canada did to implement the treaty, in the performance
of its conventional international obligations, if no clear and unequivocal inten-
tion to incorporate the treaty exists in federal or provincial legislation.

IMPLEMENTATION ACT WITHOUT ANNEXATION OF THE TEXT
OF A TREATY

The most common hypothesis is that of a treaty that is the subject of an imple-
mentation Act on the part of the competent legislator, who has no intention to
incorporate the treaty under Canadian law. The purpose of the implementing
Act is to change Canadian law in such a way as to ensure the performance by
Canada of its conventional international obligations. This could be either a
new Act adopted specially for the implementation of a treaty, or else changes
made to an already existing Act. The provisions of the treaty itself remain
inapplicable in Canadian law: only the legislative provisions for implementa-
tion are part of the law in effect in Canada. The text of the treaty itself cannot
under any circumstances be invoked before the judge as the basis for a claim.

An example of an Act adopted specifically for the purpose of implementing
a treaty is the World Trade Organization Agreement Implementation Act, which
states that “The purpose of this Act is to implement the Agreement” and “The
Agreement is hereby approved”’” The Act then sets forth over two hundred
articles that aim to change the federal legislation in a surgical and timely man-
ner, in order to fulfill Canada’s international obligations. In the matter of Pfizer
Inc. v. Canada (1st inst.),'® a private individual attempted to use this Act to
directly invoke the implemented treaty in order to challenge the compatibility
of the federal law respecting patents with Canada’s international obligations.
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The Federal Court rejected this use of the implemented treaty, with approval
from the Federal Court of Appeal, in the following terms:

Parliament, in my view, manifestly indicated its intention as to how
it was implementing the WTO Agreement and its annexed TRIPS
Agreement or any part thereof. Parliament gave legal effect to its wTO
obligations by carefully examining the nature of those obligations, as-
sessing the state of the existing federal statutory and regulatory law
and then deciding the specific and precise legislative changes which were
required to implement the WTO Agreement."’

A similar act was adopted in Quebec in order to implement several international
trade agreements. The Act respecting the Implementation of International
Trade Agreements®® states that its purpose “is to implement the following
agreements,” and it then goes on to list four agreements, including the North
American Agreement on Environmental Cooperation.*' The Quebec Court of
Appeal also rejected a similar attempt to invoke the text of one of the agree-
ments implemented by the Act in the matter of UL Canada v. Québec (AG).*?

IMPLEMENTATION ACT WITH ANNEXATION OF THE TEXT OF THE
TREATY

Whatever the implementation method used by the legislator, the only criterion
that counts when deciding whether the treaty is incorporated and forms part
of the law in effect in Canada is that of the legislator’s clear and unequivocal in-
tention. Even the annexation of the text of the treaty in an implementation Act
is insufficient to conclude that this intention exists!*> A rare example of this
hypothesis is to be found in the Canada-United States Free Trade Agreement
Implementation Act, which stipulates firstly that “The purpose of this Act is to
implement the Agreement” and that “The Agreement is hereby approved.” It
then proceeds to make more than one hundred changes to the federal legis-
lation.”* The integral text of the Canada-United States Free Trade Agreement™
is then annexed to the Act.

The same evidentiary rules apply to the treaty that is inapplicable in
Canadian law. A common law judge has knowledge of all of the treaties en-
tered into by the Canadian government. A Quebec civil law judge also has
knowledge of these treaties, except that the treaties whose texts are not repro-
duced in an Act must then be placed before the judge so that he definitely has
knowledge of them.
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International Law as a Source Of Interpretation for
Canadian Environmental Law

Quite apart from the question of the applicability of a treaty under Canadian
law as a source of positive law, a treaty may also be used as a source for the
interpretation of Canadian law. It is no doubt a very useful tool to allow a
Canadian judge to use international law in Canadian environmental law, in-
dependently of the question of the incorporation of the treaty and the changes
made to Canadian law by the legislator to implement Canada’s international
obligations.

THE PRINCIPLE OF CONSISTENT INTERPRETATION

In the 2007 Hape ruling, the Supreme Court of Canada referred to the exist-
ence of the principle of consistent interpretation in Canadian law:

It is a well-established principle of statutory interpretation that legis-
lation will be presumed to conform to international law. The presump-
tion of conformity is based on the rule of judicial policy that, as a
matter of law, courts will strive to avoid constructions of domestic law
pursuant to which the state would be in violation of its international
obligations, unless the wording of the statute clearly compels that
result.”

This established principle, which was inherited from British constitutional law,
means that the Canadian judge must choose the interpretation of Canadian
law that most closely conforms to Canada’s international obligations. This only
applies to treaties entered into by Canada and international customary law,
but it applies whether the nature of the treaty is applicable or not applicable
or whether the custom has been accepted into Canadian law.*” The principle
of consistent interpretation allows the judge to complete the implementation
of Canada’s international obligations, while interpreting Canadian law; it does
not, however, allow for changes in the case of obvious incompatibility.

The matter of 114957 Canada Ltd. (Spraytech, Sprinkler Company) v.
Hudson (Town)*® presents an interesting case of application of the principle of
consistent interpretation in environmental law. In order to reconcile her inter-
pretation of the prescribed authority attributed to Quebec municipalities with
empowering legislation, Justice LHeureux-Dubé referred to the precaution-
ary principle, which would from that day forward be included in customary
international law.** In doing so, not only did the Supreme Court of Canada
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use international environmental law to interpret Canadian law, but its ruling
in and of itself constitutes a contribution to the development of customary
international law.

THE INTERPRETATION OF IMPLEMENTATION LEGISLATION AS IT
APPLIES TO A TREATY

The wording of the principle of consistent interpretation in the Hape decision
does not include any reference to the condition of the existence of ambiguity
in the provision of the Canadian law to be interpreted.’® However, the lack of
such a doubt blocked the application of the principle in earlier decisions of
the Supreme Court of Canada, and certain lower courts continue to apply this
condition.

The scope of any possible condition of preliminary ambiguity was, how-
ever, severely limited by the Supreme Court of Canada in 1992 in the matter
of National Corn Growers v. T.C.I>* Whenever the court has to interpret the
implementation Act with respect to a treaty in accordance with the treaty, a
Canadian judge does not first have to identify ambiguity in the Act: even clear
legislative provisions must be interpreted in accordance with the implemented
treaty, except in the case of obvious incompatibility.

When a Canadian judge applies an implementation Act with respect to
an international environmental agreement, he must be able to make reference
to the agreement in question to ensure that his interpretation of the Act is in
accordance with Canada’s international obligations. For example, a judge who
applies the Wild Animal and Plant Protection and Regulation of International
and Interprovincial Trade Act®® can make reference to the Convention on Inter-
national Trade in Endangered Species.>® The close relationship between a treaty
and its implementation Act allows the judge to be proactive in the application
of international law and to improve Canada’s performance of its international
obligations.

NOTES
1 The expression “Canadian environmental 5 Gibran van Ert, Using International Law
law” refers to both federal environmental in Canadian Courts, 2d ed (Toronto:
law and provincial environmental law. Irwin Law, 2008) at 45 [van Ert]; Ronald
2 (UK), 30 & 31 Vict, ¢ 3, reprinted in RSC St. John Macdonald, “The Relationship
1985, App 11, No 5. between International Law and Domestic
3 [2007] 2 SCR 292 [Hape]. Law in Canada” in Ronald St. John
4 Ibid at 39, per LeBel J. Macdonald, Gerald L Morris & Douglas

M Johnston, eds, Canadian Perspectives

150 Charles-Emmanuel Coété



10

11
12
13
14
15

16

on International Law and Organization
(Toronto: University of Toronto Press,
1974) 88 at 113.

Québec Civil Code, SQ 1991, ¢ 64, art 2807,
para 2 [QCC].

Léo Ducharme, “Le nouveau droit de la
preuve en matiéres civiles selon le code
civil du Québec” in Barreau du Québec
et Chambre des notaires du Québec, ed,
La réforme du Code civil, v 3 (Québec :
Presses de I'Université Laval, 1993), 443
at 445.

Canada (AG) v Ontario (AG), [1937] AC
326 at 347-348 (PC). (Decision on the
Conventions of the International Labour
Organization).

Ibid at 351.

In the matter of the controversy sur-
rounding the Decision on the Conventions
of the International Labour Organization
and its outdated aspects, see Charles-
Emmanuel Coté, “Applying international
law to Canadian law” (“La réception du
droit international en droit canadien”)
(2010) 52 SCLR (2d) 483 at 513-521.

SC 1991, € 41, s 3(1).

18 April 1961, Can TS 1966 No 29.
SOR/93-602, art 11.

17 December 1992, Can TS 1994 No 2.
van Ert, supra note 5 at 56. See Pan-
American World Airways Inc v
Department of Trade, [1976] 1 Lloyd’s Rep
257 at 261 (Eng CA).

QCC, supra note 6, art 2807, para

2; Québec, Ministére de la Justice,

17

18

19
20
21

22

24
25
26

27

28
29
30
31

32
33

Commentaires du Ministre de la Justice :
le Code civil du Québec, v 2 (Québec :
Publications du Québec, 1993) at 1757.

SC 1994, € 47, arts 3 and 8. See Marrakesh
Agreement Establishing the World Trade
Organization, 15 April 1994, 1867 UNTS 3.
[1999] 4 CF 441, aff’d 1999 CanLII 8952
(CAF) [Pfizer Inc].

Ibid at para 45 (CF) (emphasis added).
RSQ, ¢ M-35.2.

Ibid, art 2; North American Agreement on
Environmental Cooperation, 14 September
1993, Canada-United States—Mexico, 32
ILM 1499.

[2003] QLR 2729 (CA Qué) at para 8o,
aff’d [2005] 1 RCS 143. See also Entreprise
de rebuts Sanipan v Québec (AG), [1995]
QLR 821 at 846.

See Pfizer Inc, supra note 18 at para 43
(CF).

SC 1988, c 65, arts 3, 8, 23-148.

2 January 1988, TR Can 1989 No 3.

Hape, supra note 3 at para 53 (main rea-
sons) [emphasis added].

See Daniels v White, [1968] SCR 517;
Arrow River & Tributaries Slide ¢ Boom
Co v Pigeon Timber Co, [1932] SCR 495.
[2001] 2 RSC 241.

Ibid at paras 30-32 (main reasons).

See Coté, supra note 10 at 541-544.

[1990] 2 SCR 1324 at 1371 (Gonthier J, main
reasons).

SC 1992, € 52, art 4.

2 July 1974, TR Can 1975 No 32.

10 | APPLYING INTERNATIONAL LAW TO CANADIAN ENVIRONMENTAL LAW 151



11

The Role of International
Environmental Law in Canadian Courts

PHILLIP M. SAUNDERS, Q.C.

Introduction

International law has been a major force in the development of environmental
law in the last half-century, as global solutions are sought for common prob-
lems, and treaty regimes are used to promote domestic implementation of
international standards. Canada has been an active participant in this process
and has implemented numerous agreements in legislation, but the direct ap-
plication of international environmental law in Canadian courts has at times
been hesitant and confusing. This chapter provides a brief overview of the use
of this body of law in the courts and an assessment of the prospects and chal-
lenges facing its application in the future.

Public International Law in Canadian Courts

The principles governing the application of international law in Canadian
courts are the subject of a separate chapter in this volume, and accordingly
will not be addressed in detail here.! However, it is necessary to note some of
the general principles prior to the discussion of international environmental
law in particular.

First, in most cases, Canada’s obligations under international conventions
“must be implemented by statute in order to alter domestic law”* Second, the
existence of an international agreement, validly concluded by the federal gov-
ernment, does not confer legislative authority over the subject matter of the
agreement on the federal legislature.” Third, “prohibitive” rules of customary
international law are “adopted” into Canadian law without the necessity of any
act of the legislature or executive (subject to the legislature’s power to expressly
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reject or derogate from such rules).* Fourth, for treaties that have been brought
into Canadian law through implementation in a statute, the treaty obligations
may become part of domestic law. The treaty text may constitute a “direct
source of rights and obligations” if incorporated in the statute, or may be ap-
plied via a statute that “reflects the treaty’s substance.”

Fifth, where a treaty has been implemented by legislation (which requires
that the legislative intent be “manifest”),® the “underlying” convention may be
used to interpret the implementing statute, both to determine whether there
is any ambiguity between treaty and statute and to resolve ambiguity where
it is found.” Furthermore, the international rules of treaty interpretation, as
reflected both in the Vienna Convention on the Law of Treaties® and in custom-
ary law, should be applied in the interpretation of the treaty.” Finally, treaties
that have been concluded and ratified by Canada, but which remain unimple-
mented in domestic law, still have an impact through their application in the
interpretation of legislation. The “presumption of conformity” requires courts
to interpret federal statutes (where possible and in absence of an express con-
trary intent) to be in compliance with Canada’s international obligations.°

It is important to note that the presumption of conformity has taken on
a dual aspect that can lead to confusion, particularly in the environmental
context. In Ordon Estate v. Grail in 1998, the Supreme Court of Canada (scc)
expressed the rule as follows:

Although international law is not binding upon Parliament or the
provincial legislatures, a court must presume that legislation is in-
tended to comply with Canada’s obligations under international in-
struments and as a member of the international community. In choos-
ing among possible interpretations of a statute, the court should avoid
interpretations that would put Canada in breach of such obligations."*

This test held the statutory provision up against “obligations” binding on
Canada in international law. In both Hape and Baker, by contrast, the court
at once accepted this more limited purpose and confirmed another, less pre-
cise element rooted in the court’s general “contextual” approach to statutory
interpretation: “[T]he values reflected in international human rights law may
help inform the contextual approach to statutory interpretation and judicial
review.”'? These cases leave open how far a court might go in using the “val-
ues and principles” of international law'? as part of the “contextual approach”
to statutory interpretation, and whether this cuts the exercise loose from the
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firmer moorings of a definable international legal “obligation” against which a
statute might be measured.

International Environmental Law: Application In Canada

Despite the general applicability of the principles summarized above, there
are certain unique characteristics of international environmental law, and the
manner in which it has been incorporated in Canada. First, whereas much
of the jurisprudence on international law has dealt with the application of
unimplemented obligations or customary law, in the environmental context,
Canada has been quite active in statutory implementation. Second, environ-
mental agreements often require complex programs of action, which are only
capable of implementation through legislation (as opposed to court decisions
that interpret existing law). Third, the obligations set out in these agreements
are primarily owed to other states,* and generally do not create rights that
allow challenges by individuals in domestic courts (as in the human rights
setting). Finally, this is a field in which there exists a great variety of inter-
national documents, often non-binding in a formal legal sense, but nonethe-
less influential as so-called “soft law;” or as evidence of policy directions at the
international level.

STATUTORY IMPLEMENTATION

There has been an extensive practice in Canada of implementing environ-
mental conventions (in whole or in part) in statutes—even a short list of ex-
amples of such instruments'® makes it clear that this is a significant source of
substantive law:

 Part vi1I, Division 3 of the Canadian Environmental Protection Act 1999
(CEPA 1999)'® implementing the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other Matter, 1972."”

o The Ozone-depleting Substances and Halocarbon Alternatives
Regulations 2016,'* made under CEPA 1999, implementing the
Montreal Protocol on Substances that Deplete the Ozone Layer, 1987
(as amended).*’

o Vessel Pollution and Dangerous Chemicals Regulations,*® made under
the Canada Shipping Act 2001,>* implementing the provisions of Annex
I of the International Convention for the Prevention of Pollution
from Ships, 1973 as amended by the Protocol of 1978 relating to the
International Convention for the Prevention of Pollution from Ships.>?
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o The Migratory Birds Convention Act (MBCA), 1994,>* implementing the
Convention for the Protection of Migratory Birds in Canada and the
United States, 1916.%*

o The Coastal Fisheries Protection Act*® and regulations,*® which
provide, inter alia, for the application of obligations arising under the
Convention on Future Multilateral Cooperation in the Northwest
Atlantic Fisheries, 19787 and other agreements.

o The Species at Risk Act (SARA),?® implementing (in part) Canada’s
obligations under the Convention on Biological Diversity, 1992.*°

The means of implementation, and the sources that must therefore be con-
sulted, are quite varied. For example, in SARA the direct mention of the
Biodiversity Convention is limited to preambular statements “recognizing”
that Canada has ratified it and that protection for species at risk “will, in part,
meet Canada’s commitments under that Convention”*® By contrast, the de-
tailed scheme in Annex I of MARPOL 73/78 is incorporated, along with other
obligations into the Pollution Prevention Regulations, and the Migratory Birds
Convention is annexed as a Schedule to the MBCA. Moreover, legislation can
provide for incorporation of the underlying international agreement as it may
be amended over time,*' requiring reference to the international sources to
determine their current status. Nor is the incorporation process limited to the
actual agreement itself—a number of instruments require reference to deci-
sions that may be made by international bodies empowered by the relevant
convention,** or conservation schemes established by an international organ-
ization.>® If a treaty is determined to be implementing a convention, then the
interpretive rules in Pushpanathan®* clearly apply, and any interpretation must
conform to the treaty obligation. Perhaps less clearly stated is the approach to
be taken to interpretation of such sources as conservation regulations, which
do not have the status of a treaty and are not subject to any defined set of inter-
pretation rules at international law.

JUDICIAL APPLICATION OF INTERNATIONAL
ENVIRONMENTAL “LAW”

When we move beyond the application of treaties implemented in legislation,
the interpretive waters become somewhat murkier, and Canadian courts deal-
ing with environmental law have been willing to look beyond well-defined
conventional obligations. In the following sections some examples are con-
sidered that may make it possible to draw out a few general lessons.
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From Crown Zellerbach to Spraytech

In a series of five cases beginning with R. v. Crown Zellerbach Canada Ltd.*®
in 1988, and ending with 114957 Canada Ltée (Spraytech, Société darrosage)
v. Hudson (Town)*® in 2001, the Supreme Court of Canada turned to the
international level, with varying degrees of precision, in its consideration of
domestic environmental law. While some have referred to developments in
this period as “progressive” and ground breaking,>” other observers have been
more skeptical about the inherent limitations of the court’s approach.*®

In Crown Zellerbach, the court considered the constitutionality of the
Ocean Dumping Control Act,”® as it applied to internal waters within a prov-
ince. The Act was passed in implementation of the London Convention, but
this was not explicitly stated in the legislation, and the application to internal
waters went beyond the convention’s provisions. In finding that the relevant
section was valid federal legislation under the “national concern” branch of
the “peace order and good government” power, the majority looked to the
provisions of the convention, but primarily as evidence that ocean dumping
constituted a “distinct and separate form of water pollution,” so as to qualify as
a “a single, indivisible matter”*’

In Friends of the Oldman River Society v. Canada (Minister of Transport)
in 1992,*" the court considered, inter alia, the statutory validity and manda-
tory status of the Environmental Assessment and Review Process Guidelines
Order.*? In support of the integration of environmental and economic con-
cerns, La Forest J. turned to a report of the Canadian Council of Resource
and Environment Ministers, which referred to the Report of the World
Commission on Environment and Development (WCED) (the Brundtland
Report).*> Beyond this once-removed acknowledgement of a non-binding
international document, and a brief mention of the work of international or-
ganizations, the decision took no further notice of the international level, and
never mentioned international law in explicit terms.

In 1995, the SCC returned in passing to international matters in Ontario
v. Canadian Pacific Ltd.** In considering whether a statutory prohibition on
“impairment of the quality of the natural environment for any use that can be
made of it,” was unconstitutionally vague, the court noted that an international
panel of experts had recommended a definition of “use of natural resources”;
this was just one piece of extrinsic evidence in support of the argument that
“use” was capable of legal definition.** Again, no binding international law was
applied, or even considered.
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In R. v. Hydro-Québec*® in 1997, La Forest J., in considering whether juris-
diction for environmental protection (through regulation of PCBs) could be
based on the criminal law power, turned to a number of sources of evidence,
including views expressed by the WCED.*” Further, he looked to a series of
international scientific reports for confirmation that PCBs constituted a “sig-
nificant danger to the environment or to human life or health,” as required by
the statute.*® No actual international obligations binding upon Canada were
identified, but Justice La Forest, writing for the majority, was still able to con-
clude as follows:

I am confident that Canada can fulfil its international obligations, in
so far as the toxic substances sought to be prohibited from entering
into the environment under the Act are concerned, by use of the crim-
inal law power.*’

The final case of interest is Spraytech, which has perhaps had the most last-
ing impact. At the conclusion of her analysis of the statutory authority for
the impugned municipal pesticide bylaw, CHeureux-Dubé J., for the majority,
observed that a reading of the statute to permit the town to regulate pesti-
cide use would be “consistent with principles of international law and policy;’
and that the “interpretation of By-law 270 contained in these reasons respects
international law’s ‘precautionary principle;” as “defined” in the non-binding
1990 Bergen Ministerial Declaration on Sustainable Development.*® The deci-
sion listed a number of sources, mostly academic commentators, in support
of the controversial contention that the “precautionary principle” had by 2001
attained the status of binding customary international law, but did not offer
any firm conclusion to that effect. Rather, the decision offered merely the ob-
servation that in “the context of the precautionary principle’s tenets, the Town’s
concerns about pesticides fit well under their rubric of preventive action”**
These cases give rise to three general observations. First, despite the en-
thusiasm with which they were viewed by some at the time, there is not much
by way of adoption of international law in the decisions. Only one, Spraytech,
even purports to apply international law, and then in a clearly secondary
manner, after the substantive decision has been reached. Second, the cases did
generally accept the idea that environmental protection was a “fundamental
value of Canadian society;’** and this broad finding was rooted in part in the
“values and principles” of international law and “policy” Third, and perhaps

11 | INTERNATIONAL ENVIRONMENTAL LAW IN CANADIAN COURTS 157



most important, it seems clear that these cases turned to international sources
as part of the contextual approach to interpretation, and not in seeking con-
formity with actual obligations. Even in Spraytech, the precautionary princi-
ple is only invoked to show that the court’s interpretation was “consistent with
principles of international law and policy;” and as part of the “legal context.”*?
A similar use of the precautionary principle is seen in Castonguay Blasting Ltd.
v. Ontario (Environment),** in which the sCC noted that the legislative provi-
sion at issue was “also consistent with” the precautionary principle, which was
described only as an “emerging international law principle,”** and this was ten
years after Spraytech.

Post-Spraytech

In recent years, Canadian courts have returned to the application of internation-
al environmental law in the domestic context, and similar issues have arisen.

First, the line between a presumption of conformity with a binding obli-
gation and a “contextual” analysis of international sources remains somewhat
blurred. For example, in Environmental Defence Canada v. Canada (Minister of
Fisheries and Oceans),’® a judicial review application dealing with a minister’s
decisions under SARA, Campbell J. turned to Canada’s obligations under the
Biodiversity Convention for guidance. He found that section 38 of SARA re-
quires the minister, in preparing recovery strategies or action plans for species
at risk, to consider Canada’s “commitment” to “the principle that, if there are
threats of serious or irreversible damage to the listed wildlife species, cost-ef-
fective measures to prevent the reduction or loss of the species should not be
postponed for a lack of full scientific certainty” In determining that this was
a “mandatory interpretive principle” to be applied by the minister, Campbell
]. took account of the fact that Canada had ratified the convention and was
therefore “committed to apply its principles.”>”

What is unclear is whether the relevant provisions of the convention
(which are not identified) are being applied: (a) as a binding obligation, subject
to interpretation under treaty law; (b) to enforce a rebuttable presumption of
conformity with some unimplemented part of the convention; or (c) as part
of the general context of interpretation. The answer may indeed be “all of the
above,” given the courts explicit approval of the formulation put forward by
the applicant:®

The Convention is a binding treaty, and SARA was enacted in part to

implement Canada’s treaty commitments. Furthermore, the Conven-
tion is part of the “entire context” to be considered in interpreting the
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SARA. Therefore, not only must the SARA be construed to conform
to the values and principles of the Convention, but the Court must
avoid any interpretation that could put Canada in breach of its Con-
vention obligations.

Second, it is still the case that the application of international law often oc-
curs in a secondary manner, to buttress a decision already supported on other
grounds. In Environmental Defence, for example, section 38 contained a ver-
sion of the precautionary principle as a required ministerial consideration,
and the wording of section 41 was similarly mandatory. Likewise, in Adam v.
Canada (Minister of the Environment) (another SARA case), the court noted
that section 38 was “enacted in part to satisfy Canada’s obligations” under
the convention, but ultimately relied on the clear words of the statute in any
event.>

Conclusions: Prospects and Remaining Challenges

This review of the experience with international environmental law as applied
in Canadian courts suggests a few general conclusions to date, and potential
challenges for the future.

First, it seems clear that the most important substantive impacts will
continue to be through direct implementation of international obligations
in Canadian legislation, because of the nature of environmental agreements
and their emphasis on positive programs of action. As shown in the litigation
under SARA, one important impact of the reference to international principles
in interpreting such legislation is likely to be the limitations imposed on the
exercise of discretion in environmental decision making.*’

Second, as courts continue to address the interaction between international
environmental law and its domestic implementation, some attention must be
paid to the practical evidentiary problems in an area as fluid as environmental
law. Although Canadian courts are presumed to be aware of international law,
there has certainly been a practice of accepting expert evidence on its current
state (especially with regard to customary law),’" and this may be relevant in
more complex situations in the environmental field as well.

Finally, where there is no implementing statute, or only partial imple-
mentation of a convention, clarity is needed as to the distinction between the
rebuttable presumption of conformity with a binding obligation, and reference
to international “policy” in a contextual approach to interpretation. There is,
as noted above, a vast array of international documents of variable proven-
ance and expressing extensive commitments, but that states explicitly chose
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to make non-binding. Further, some “obligations” within binding agreements
are themselves aspirational and effectively non-binding. The use of such in-
struments in a loosely structured contextual interpretation may obscure the
real status of international law, and create binding commitments where none
were intended. To date, it seems that this has been avoided by the secondary
or supportive role assigned to this aspect of interpretation, but the issue still
requires attention.
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Assessing Environmental Damages:
How Much Is Beauty Worth in Dollars?

GIORILYN BRUNO

Introduction

The current focus on assessing environmental damages reflects a new level
of public concern for environmental degradation. Irrespective of any current
legislation, accidents such as oil spills, fires, and waste discharge may still hap-
pen due to negligence or circumstances beyond one’s control, often causing
irreparable harm.!

Therefore, to effectively protect the environment or, using Mr. Justice
Binnie’s words, “[i]f justice is to be done to the environment,” courts must
ensure that losses are compensated.” Elgie and Lintner describe the necessity
for damage compensation as follows:

If those who cause environmental harm are not required to pay for it,
then they will have little incentive to remedy the problem or prevent
it in the first place. Simply put, if the environment is a ‘free good’ it
will be undervalued and overexploited, and society as a whole will
bear the cost.’

According to the polluter pays principle, now widely endorsed by Canadian
environmental law, polluters are responsible for paying the damages caused to
the natural resources.* Imposing liability on the responsible parties and for-
cing wrongdoers to clean up and restore the natural resource to its original
condition is generally accepted and has been defined as “logical, quantifiable
and fair”® This approach awards damages based on the cost of restoring the
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environment to its pre-contaminated state and is referred to as the restoration
cost approach.’

Recovering damages above and beyond the restoration costs raises con-
troversial questions rarely addressed by the Canadian courts. Key issues that
need to be analyzed include determining whether compensation is owed for
non-commercial damages to public natural resources and, if so, how the losses
should be quantified.

As this chapter will discuss, in the leading case British Columbia v.
Canadian Forest Products Ltd. the Supreme Court of Canada implicitly recog-
nized that non-commercial losses might be compensable. However, the court
did not take a clear position concerning the specific methods that could be
employed to quantify these losses. Contingent valuation is the main method
proposed by economists for estimating losses that do not have a market price,
but there are many concerns with its legal application.

Should Courts Award Compensation for
Non-Commercial Values?

The current debate on the appropriate scope of recoverable damages concerns
the so-called non-use or passive values of the resource. These values reflect the
intangible human feelings of people who never use the resource at all.” Passive
values may include the benefit of knowing that a park, a river, or a watershed
exists and is protected even if the public does not directly use the natural re-
source.® Passive values may also include the desire of an individual to preserve
the option to use the natural resource in the future.’” Finally, these values may
reflect the satisfaction of leaving something behind for the next generation.’
The strongest argument for including passive values in damage assess-
ment is that they indubitably exist.'' Natural resources may have value beyond
their use by humans, and “a fish is worth something even if a fisherman never
catches it”*? Cross notes that it is not uncommon for a person to desire to see
the Grand Canyon at least once in his lifetime and to postpone this visit until
later in life.'> Other individuals may want to protect endangered plants in the
unknown event that the plants may possess undiscovered medical properties
capable of curing human disease.'* Finally, somebody else might want to pro-
tect whales, wolves, or grizzly bears from extinction because of their aesthetic
or moral values even though they may never see these species in the wild.'?
Proponents of passive values argue that including these estimates in the
potential cost of damage is the only way “to ensure that compensation fully
reflects the loss that was experienced.”*® Indeed, the question remains whether
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all these values can be measured at all. The assessment of damages for non-
commercial losses in general has been described as “an intrinsically impossible
task”'” Many of the difficulties faced in environmental law are substantially
similar to those encountered by the courts when quantifying damages for
personal injuries, where the concern is giving a price to factors such as pain,
suffering, loss of amenities, and loss of expectation of life.'®

Similarly, how is it possible to put an accurate price on the loss of nature,
complex ecosystems, wild animals, national parks, rivers, lakes, or scenic pan-
oramas in the event they are irremediable damaged? Is there enough money
to pay for every fish, every animal, and plant that we value? In reality, people
simply do not have enough information to devise a “mental market” and give
proper prices to each component of the environment.*’

Contingent Valuation Method: Accuracy and Reliability
in Question

The primary method proposed by economists for estimating values that do not
have a market price is the contingent valuation method. This method employs
personal interviews, telephone interviews, and mail surveys to ask individuals
about their willingness to pay for a given resource contingent on the existence
of a hypothetical situation.”® For example, a sample of people may be asked
what they would be willing to pay to preserve the remaining grizzlies in Alberta
or how much they would be willing to accept in order to be compensated for
their loss. The contingent valuation method has been employed to value clean
water, endangered species, and ecosystems.”’ The same method has been used
also to measure the recreational and preservation values associated with the
salmon in the Fraser River in British Columbia.*?

Many scholars consider contingent valuation as the optimal method for
assessing damages to the environment because, according to what some of the
supporters believe, this method is able to “place tangible value on things that
are difficult to contemplate in monetary terms,” allowing the court to deter-
mine a complete economic value of the environment.?® Supporters also note
that “[t]he scope of its application is limitless” and that contingent valuation
can assess the value of all types of non-market goods that the other methods,
such as market valuation, travel cost, and hedonic price, are incapable of meas-
uring.”* Indeed, scholars often cite contingent valuation as the only method
able to effectively estimate in monetary terms passive values, and apparently
able to incorporate the inherent value of the natural resources into environ-
mental damage calculations.*®
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Despite the substantial support received, the application of contingent
valuation to a wide range of environmental issues has also led to much contro-
versy. First of all, some scholars criticize the contingent valuation method be-
cause it asks respondents to estimate values for hypothetical situations about
which they have little information and no experience.”® An ecosystem that
supports many organisms in complex relationships may not be well under-
stood by the public.?” Therefore, the value of preserving certain environmental
qualities can be obscured by the complex relationships of the relevant eco-
system and ignored by a respondent who does not fully comprehend them.*®

Another main criticism is that contingent valuation relies on the assump-
tion that people will do what they say.>® Respondents, it is argued, tend to fail
in accurately estimating their willingness to pay for an environmental resource
due to the abstract nature of the survey.’® As a result, hypothetical bias occurs
so that individuals do not respond to the contingent valuation survey as they
would if the scenario were real.’’ Respondents may purposely overestimate
their willingness to pay in order to produce certain policy decisions because
they do not actually have to pay to obtain them.** In other cases, the value
indicated may not result from passive value but from the satisfaction obtained
by supporting an environmental cause.*® Finally, the major drawback of this
method is that it relies on the controversial assumption put forward by some
economists that a willingness to pay may be used as a measure of value.** In
other words, the value ascribed to the natural resources is based only on the
individual willingness to pay, and ignores the worth of natural resources aside
from human preferences or satisfactions.*

Use of the contingent valuation method in courtrooms may pose serious
problems because, given the highly theoretical nature of the surveys, the latter
could be arbitrary and difficult to objectively verify.** In addition, the high
cost of an accurate study limits its applicability for the majority of cases, where
the environmental damages claimed are too small to justify such costs for
litigation.>

Assessing Environmental Damages Following Canfor

In 2004, the Supreme Court of Canada (scc) had the chance to comment on
the question of compensation for environmental damages. The case British
Columbia v. Canadian Forest Products Ltd. (Canfor) involved a tort action
brought by the government of British Columbia seeking compensation from
Canadian Forest Products Ltd. (Canfor) for causing a forest fire that destroyed
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about 1,500 hectares of public forest land in northern BC, including specific en-
vironmentally sensitive areas (ESAs) protected from commercial logging that
had been set aside to preserve the areas, the flora and fauna, and fish habitat.*®

The Crown claimed damages against Canfor for three categories of loss: (i)
expenditures for suppression and site restoration in the area; (ii) loss of stum-
page revenue for harvestable trees; and (iii) loss of protected trees (ESAs) set
aside for environmental concerns.*® Although BC’s third claim was dismissed,
the significant aspect of the decision is the court’s reasoning that BC could have
obtained the damages sought had it provided proper pleadings and evidence.*’

The scc decided that the Crown may sue as parens patriae on behalf of
the public for damage to a publicly owned resource and recognized the poten-
tial of the common law “to assist in the realization of the fundamental value
of environmental protection”*' Furthermore, the court recognized that the
worth of public natural resources is not limited to just their commercial value
but may include non-market values.*” However, in the absence of statutory
intervention, the SCC emphasized the need to proceed cautiously and to act
on the basis of properly supported assertions.** Since the court found that the
Crown had not provided any evidence proving an ecological or environmental
loss of the damaged protected sensitive areas, no compensation aside from the
restoration costs was awarded.**

The Canfor decision is significant in many aspects, but it appears to have
left crucial questions unanswered. For instance, the court unanimously ac-
cepted that environmental concerns are legitimate factors in the assessment
of damages.*> However, it did not spend much time debating the merits of
the compensable losses, even though non-commercial losses are still relatively
unrecognized in Canadian environmental law judgments.*® The court then
moved on to outline the type of evidence needed to prove the loss such as “the
nature of the wildlife and plants, the uniqueness of the ecosystem, the environ-
mental services provided, the recreational opportunities afforded by the re-
source or the emotional attachment of the public to the damaged or destroyed
area”*” On the other hand, since the Crown’s claim was dismissed for lack of
evidence, the court concluded that it was “neither appropriate nor necessary to
pronounce on the specific methodology that could be employed in valuation
of environmental losses.”*®

In summary, the scC did acknowledge that natural resources have values
that are not captured by the market system and that “nobody in their right
mind would value Stanley Park on the basis of stumpage revenue that could be
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obtained from the trees”** However, whether the recognition of these values
will evolve into eventual compensation for them is still uncertain.

A Look at the United States

The appropriateness of compensation for passive values of natural resources
has been questioned in the US case law following the Exxon Valdez oil spill
in 1989, and has been found to be compensable.’® However, given the con-
troversy generated at trial by the contingent valuation method, in 1993 the
National Oceanic and Atmospheric Administration (NOAA) commissioned
a panel to determine whether contingent valuation “could provide sufficiently
reliable estimate of both use and non-use loss in natural resources damage
assessment.”*!

The panel featured many economists, including two Nobel Prize winners,
Kenneth Arrow and Robert Solow, and heard the testimony of advocates and
critics of the contingent valuation method.*” In their final report, the members
of the NOAA panel outlined guidelines and recommendations, and concluded
that a well-conducted study “can produce estimates reliable enough to be the
starting point of a judicial process of damage assessment, including lost passive
values.”*> However, meeting this standard of proof has proven to be a serious
challenge in the United States.>*

Given the complexity and the weaknesses of contingent valuation, courts
in the United States seem to have rejected the method unless damages are so
extensive that restoration costs would not adequately reflect these losses.*®

Conclusion

The whole idea of awarding damages for harm to the environment or public
resources is relatively new, and the law still needs to develop in order to assist
courts in the assessment of environmental damages.>® The Supreme Court of
Canada acknowledged that natural resources have values that are not captured
by the market system, but whether these values can be measured in the con-
text of litigation is still unclear. Contingent valuation is a limited valuation
tool subject to considerable criticisms as to its reliability and accuracy, and, as
discussed by the NOAA Report, its estimates would be just the starting point
of any judicial damage assessment. As a result, the Canadian courts will likely
proceed cautiously before relying on this method.
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The Exercise of Prosecutorial
Discretion: Challenges to
Environmental Prosecutions

ALEX IKEJIANI

Introduction

The position of a Crown counsel is unique in that the goal of the Crown is not
entirely predicated on seeking a conviction. Instead, the goal of the Crown is to
assist the trier of fact in ensuring that all of the credible evidence is put before
the court. This chapter will examine some of the factors that shape and guide
Crown counsel in exercising their discretion to prosecute environmental cases.
Environmental cases carry some inherent challenges that will influence and
shape a Crown counsel’s discretion in various elements of the decision-making
process, such as determining plea resolution, whether to proceed to trial or
discontinue a prosecution, private prosecutions, entering a stay of proceed-
ings, and appeals.

Crown Discretion: A Brief History

The Crown counsel has a duty to ensure the proper administration of justice
and in doing so must take into account the fairness of the accused, victims
of crime, and the public interest. The public confidence in the administra-
tion of justice is strengthened where the system encourages Crown counsel to
be strong and effective advocates.' The role of a Crown counsel has been de-
scribed as a symbol of fairness within a complex system of law and order. The
Supreme Court of Canada in R. v. Boucher® provided the following comments
concerning the role of a Crown counsel:

It cannot be overemphasized that the purpose of a criminal prosecu-
tion is not to obtain a conviction; it is to lay before a jury what the
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Crown considers to be credible evidence relevant to what is alleged to
be a crime. Counsel have a duty to see that all available legal proof of
the facts is presented; it should be done firmly and pressed to its legit-
imate strength, but it must also be done fairly. The role of prosecutor
excludes any notion of winning or losing; his function is a matter of pub-
lic duty than which in civil life there can be none charged with greater
responsibility. It is to be efficiently performed with an ingrained sense
of the dignity, the seriousness, and the justness of judicial proceed-
ings.” [Emphasis added.]

The Attorney General has the responsibility to carry out prosecutions in-
dependent of pressure from interest groups and free from political influence.
This unique and powerful position is fundamental in enabling the balance of
power within the criminal-regulatory justice system. Prosecutorial discretion
has been described as the discretion exercised by the Attorney General in
matters within his or her authority in relation to the prosecution of criminal
offences.* The Attorney General is the chief law officer of the Crown and a
member of the Cabinet within the government. This unique relationship was
discussed in Kreiger® by the Supreme Court of Canada, whereby the court re-
ferred to prosecutorial discretion as follows:

Significantly, what is common to the various elements of prosecutor-
ial discretion is that they involve the ultimate decisions as to whether
a prosecution should be brought, continued or ceased, and what the
prosecution ought to be for. Put differently, prosecutorial discretion
refers to decisions regarding the nature and extent of the prosecu-
tion and the Attorney General’s participation in it. Decisions that do
not go to the nature and extent of the prosecution, i.e., the decisions
that govern a Crown prosecutor’s tactics or conduct before the court,
do not fall within the scope of prosecutorial discretion. Rather, such
decisions are governed by the inherent jurisdiction of the court to
control its own processes once the Attorney General has elected to
enter into that forum.®

Decision to Prosecute

The Crown counsel must consider two factors in determining whether to
prosecute a case. The first question to ask is—Is there is a reasonable prospect of
conviction based on evidence that is likely to be available at trial?; and second-
ly: Would a prosecution best serve the public interest?” The courts will afford a
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Crown counsel with a high degree of deference, but the scope of the deference
is not unlimited. In determining whether there is enough evidence to support
a proceeding, the courts have specified a test that encompasses both subjective
and objective elements. In Proulx v. Quebec (Attorney General),® the Supreme
Court of Canada determined that there must be an actual reasonable belief on
the part of the prosecutor—it must be reasonable in the circumstances—that
there is enough evidence to support a prosecution. As this determination is
one of law, not fact, the judge is tasked with the responsibility to make that
determination.

With that said, in Canadian legal jurisprudence, the scope of prosecutorial
discretion and what constitutes Crown misconduct continues to receive con-
siderable judicial attention in the context of malicious prosecutorial actions
against Crown counsels. In these cases,” the courts continue to afford a high
level of deference to the decisions made by the Crown.

THE SUFFICIENCY OF EVIDENCE

There are a number of factors a Crown may consider in determining the sufhi-
ciency of the evidence. The list of factors is not exhaustive and will be based on
the circumstances of the case. Environmental prosecutions present a unique
set of challenges to a Crown counsel in determining the sufficiency of the
evidence. This unique class of prosecutions are considered to be regulatory
prosecutions rather than true criminal law offences. This is an important dis-
tinction because it places environmental offences within the category of strict
liability offences. This was discussed in great detail by the Supreme Court of
Canada in R. v. Sault Ste. Marie,'® which held that strict liability offences do
not require mens rea but only an actus reus to prove the elements of the of-
fence. In addition, it was reasoned that the defence of due diligence was avail-
able to the defendant.

Credible Witnesses and the Expert

As part of a Crown counsel’s exercise of reviewing the evidence, the Crown
must assess the credibility of a variety of potential witnesses. In doing so, coun-
sel must take into account such matters as the availability, competence, and the
credibility of various witnesses. This becomes a more difficult exercise when
applied to an expert witness. The expert witness plays a crucial role in explain-
ing the scientific elements of an offence in most environmental prosecutions.**
Unlike other witnesses, an expert witness is viewed as having special knowledge
in his or her respective discipline. This knowledge may assist the trier of fact in
understanding the case before the accused. Once a witness is qualified under
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a voir dire as an expert, the expert witness may provide opinion evidence. A
court may rely on the expert evidence in reaching its decision.

The high degree of deference that a court may grant an expert witness will
have an impact on the discretion exercised by Crown counsel. The challenge
for the Crown is not limited to the assessment of the credibility of the expert
witness; in addition, the Crown is required to present the special knowledge
of an expert in an attempt to aid and assist the trier fact. This raises questions
such as: Who is the right expert? What is the experience of the expert? Is the
data quantifiable? Is there a shortage of experts? Is the debate of the experts
one of data or methodology?—all of which must be given great scrutiny by the
Crown in relation to the overall reasonable expectation of conviction.

Admissibility of Evidence (Section 8 of the Charter)

It can be argued that the admissibility of evidence is one of the most important
factors affecting the discretion of a Crown counsel. This includes all aspects
of the Crown’s case and, in particular, the evidence gathered as a result of an
inspection and search. In most environmental legislation there are distinct
powers that enable designated authorities to conduct inspections to ensure
compliance with legislation or regulations. In this context, a Crown counsel
must dedicate extra scrutiny to the examination of the evidence, as it relates to
the use of the inspection authority by agents of the state.

A number ofkey cases involving section 8 of the Canadian Charter of Rights
and Freedoms have caused Crown counsel to revisit the law associated with the
authority to conduct an inspection and investigate regulatory offences.'” In the
regulatory world, the courts have acknowledged that inspection powers are
necessary in order to ensure compliance with the legislation in question. The
facts of a particular case will determine what test a court will apply in a given
factual circumstance. In R. v. Jarvis,"> the question for the court to determine
was at what point a government-appointed investigator crosses the thresh-
old—often referred to as the “Rubicon”—that results in the suspension of an
inspection and the application of the Charter. In Jarvis,'* the Supreme Court
of Canada, in deciding the breadth of an inspection power, reasoned that an
inspection will violate section 8 of the Charter if the predominant purpose of
the site visit is to gather evidence for the purpose of a prosecution. This was
articulated by Iacobucci and Major JJ. for the court:

In our view, where the predominant purpose of a particular inquiry
is the determination of penal liability, CCRA officials must relinquish
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the authority to use the inspection and requirement powers under
ss. 231.1(1) and 231.2(1). In essence, officials “cross the Rubicon” when
the inquiry in question engages the adversarial relationship between
the taxpayer and the state. There is no clear formula that can answer
whether or not this is the case. Rather, to determine whether the pre-
dominant purpose of the inquiry in question is the determination of
penal liability, one must look to all factors that bear upon the nature
of that inquiry.'* [Emphasis added.]

In R. v. Nolet,'® the Supreme Court of Canada considered the authority of an
inspection in the context of a routine highway stop under the authority of
provincial legislation. In that case, the court distinguished the Jarvis decision
and created a new test in determining when the Rubicon has been crossed and
when section 8 will be triggered. Although the court recognized the “Jarvis
test” as the appropriate test for the particular facts of that case, it did—how-
ever—distinguish those facts from Nolet. Binnie J., for the majority of the court,
reasoned that in cases where the intent of the search is penal, the question for
the court to determine is whether the search was reasonable in the totality of
the circumstances.'” The distinguishing factor between the two cases suggests
that a Crown counsel must determine whether the facts and the legislation
support a situation where there is a “crossing of the Rubicon” from a civil dis-
pute into an adversarial relationship with penal liability (Jarvis)—whereas,
in Nolet, the courts determined the inspection had a penal consequence and
there was no option to solve the matter through civil means. In essence, there
was no Rubicon to cross in the case of Nolet. Binnie J. provided a summary:

The present case is wholly different. We are not “crossing the Rubicon”
from a civil dispute into penal remedies. Here the context was always
penal. The Charter applies to provincial offences as well as to criminal
offences. The shifting focus argument was appropriate in Jarvis, but I
do not think it helps in the solution of this appeal. The issue here is
whether the police search of the duffle bag did “in the totality of the
circumstances” invade the reasonable privacy interest of the appel-
lants. I would hold that it did not.'®

The Nolet decision was followed in R. v. Mission Western,'® which dealt with an

inspection of a construction site under the authority of the Fisheries Act.*° In
Mission, the British Columbia Court of Appeal held that a court must review
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the actions of the officers and determine if those actions were reasonable in the
totality of the circumstances. Bennett J. held:

Like the inspection in Nolet, the DFO employees’ actions always took
place, broadly speaking, in a “penal” or “adversarial” context, in the
sense that s. 49(1) of the Fisheries Act grants powers of entrance and
inspection “for the purpose of ensuring compliance with this Act
and the regulations” Ultimately, the proper question for consider-
ation, as Binnie J. held in Nolet, is whether the officers’ regulatory
inspection powers were exercised reasonably in the totality of the
circumstances.”

The case law surrounding section 8 of the Charter and the use of inspection
powers by environmental agents will continue to challenge Crown counsel. In
that respect, the test developed in Jarvis is still considered valid law in Canada.
The challenge of a Crown counsel is to understand which test should be used
based on the facts and the legislation in question. In addition, the Crown must
assess the facts in order to determine if any evidence-gathering was carried
out in contravention of section 8. These factors will have a critical impact on
the discretion exercised by the Crown as it pertains to the approval of charges.
The existence of a Charter violation may lead to an exclusion of evidence that
may be essential to sustain a conviction—all of which weighs on the Crown
counsel to make a sound decision based on an accurate interpretation of the
law and fact.

Possible Defences

A zealous consideration of potential defences should be part of a Crown coun-
sel’s routine assessment of a case. Although in theory, a Crown counsel must
consider all the evidence available at the time it is presented by an investigator,
this may not be possible in certain environmental cases. One example is the
submission of a defence counsel’s expert report. The Crown is not entitled to
the expert report of an accused until the close of the Crown’s case.?” In such
cases, a Crown counsel must consider a number of defences that are open to
an accused, None of which are required to be disclosed to the Crown before
trial. There is a range of defences available that will impact a Crown counsel’s
discretion:

Due Diligence

o In R. v. Gemtec Ltd. and Robert Lutes, the New Brunswick Court of
Appeal convicted an engineering consulting company of violating
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federal environmental laws based on a failure to incorporate
environmental compliance into their advice. As a result, Crown
counsel must anticipate due diligence defences of all parties involved:
landowners, operators, subcontractors, and consultants;**

o In R. v. Syncrude Canada Ltd., the Alberta Provincial Court described
the due diligence test: “To meet the onus, Syncrude is not required
to show that it took all possible or imaginable steps to avoid liability.
It was not required to achieve a standard of perfection or show
superhuman efforts. It is the existence of a “proper system” and
“reasonable steps to ensure the effective operation of the system” that
must be proved. The conduct of the accused is assessed against that of
a reasonable person in similar circumstances; [Emphasis added.]”**

o Despite the fact that an employee of the defendant poured several
thousand litres of a liquid substance into a storm drain on the
defendant’s property in contravention of provincial legislation, the
Ontario Court of Justice, in Ministry of the Environment v. Control
Chem Canada Ltd., dismissed all charges and reasoned that the “scope
of the Defendant’s efforts to avoid and remediate any out of doors
spills or discharge was broad, thorough, detailed, well documented,
understood by employees and subject to frequent internal and external
compliance review.”*®

Act of God

o In R. v. British Columbia Hydro and Power Authority,”® Lamperson
J. stated that a one in one thousand year event is to be treated as an
act of God. However, he held that one in one hundred year events are
“routinely planned for” and cannot be treated as such. The Ontario
Provincial Court in R. v. Weyerhaeuser took a different position and
considered a one in one hundred year rainfall to be an act of God—
despite evidence of a lack of maintenance and care of the collapsed
road crossing.”” Such inconsistencies provide little to no guidance to
Crown counsel in circumstances where a large unexpected event is
alleged to have contributed to the offence.

Science vs. Law (Adequate Science)

o In R v. Weyerhaeuser, the Ontario Court of Justice reasoned that the
science discrepancy between experts from the defence and the Crown
was not enough to enter a conviction.”® Crown counsel must consider
the complexity and adequacy of the expert evidence. In doing so, a
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Crown must determine if an expert’s evidence will offer a convincing
opinion that a court will understand and relate to the elements of the
offence in question.

Officially Induced Error
o The Supreme Court of Canada considered the defence of officially
induced error in La Souveraine, Compagnie dassurance générale v.
Autorité des marchés financiers.”® In doing so, Abella J. endorsed the six
criteria for this defence as elaborated by Lamer CJ in R. v. Jorgensen.*

1. that an error of law or of mixed law and fact was made;

2. that the person who committed the act considered the legal
consequences of his or her actions;

3. that the advice obtained came from an appropriate official;

4. that the advice was reasonable;

5. that the advice was erroneous; and

6. that the person relied on the advice in committing the act.

PUBLIC INTEREST

If there is enough evidence to support the institution or continuation of a
prosecution, Crown counsel must consider whether, in light of the evidence,
the public interest requires a prosecution. The meaning of the public inter-
est was considered by Sir Hartley Shawcross, QC, former Attorney General of
England:

It has never been the rule in this country—I hope it never will be—
that suspected criminal offences must be subject to prosecution.
Indeed, the very first regulations under which the Director of Public
Prosecutions worked provided that he should ... prosecute, amongst
other cases: “wherever it appears that the offence or the circumstances
of its commission is or are of such a character that a prosecution in
respect thereof is required in the public interest” That is still the dom-
inant consideration.**

In the exercise of the discretion by the Crown counsel, a number of different
factors may guide a Crown in deciding whether to institute proceedings. In
theory, the more serious the offence, the more likely the public interest will
weigh on that discretion. With that said, it does not suggest that lesser offences
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should employ a lesser threshold. Consultation with the investigative agency
can help a Crown counsel in such cases, but ultimately such decisions reside
with the prosecution.

Seriousness or Triviality of the Alleged Offence (de minimis non curat lex)

In most circumstances, Crown counsel is required to consider the public inter-
est, even in cases where an alleged offence is not serious. With that said, Crown
counsel may be presented with an occurrence that may appear to be a trivial
violation of the Act. The difficulty with the concept of de minimis is that case
law has suggested that de minimis does not apply to public welfare offences or
strict liability. Platana J, in R. v. Williams Operating, stated as follows:

The trial judge used the maxim of de minimis non curat lex to deter-
mine that the quantities of the substances deposited were so insignifi-
cant as not to constitute an offence. I accept the Appellant’s argument
that based on the principles in R. v. Sault Ste. Marie, R. v. Goodman
and R. v. Croft, de minimis does not apply to public welfare offences or
strict liability offences.*

In essence, it could be argued that one drop of oil in a large water body with fish
could potentially trigger a regulatory prosecution.’* The question to consider
is whether the public interest is satisfied in such cases—in other words, should
limited resources be assigned to trivial matters? This determination becomes a
difficult exercise in the balance between the public interest and application of
de minimis to environmental prosecutions.’® This can only be answered on a
case-by-case basis with a delicate consideration of the facts.

Significant Mitigating or Aggravating Circumstances

The behaviour of an accused will likely affect the way a Crown counsel will
exercise their discretion during a prosecution.*® For example, if an accused
remediates a site soon after the commission of the offence, this may be seen as
a mitigating factor in determining whether to pursue charges or in a senten-
cing hearing. In contrast, an accused that knowingly breaches environment-
al laws—and does so as a cost of doing business—would likely be viewed as
aggravating.

This issue was discussed in R. v. Ivy Fisheries,”” where a court ordered a
fine in the amount of $650,909 for fishing tuna contrary to Fisheries Act licence
conditions. Of that fine, $625,909 was ordered to be paid under section 79 of
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the Fisheries Act, which deals with an additional fine. The court reasoned that
the additional fine was required to offset proceeds from the sale that was made
as a result of the licence breach.

SENTENCING CONSIDERATIONS

The goal of an environmental prosecution is not necessarily to seek punish-
ment of an accused. For example, in some cases, Crown counsel should be
guided by the principle of seeking a remediation plan that would put the en-
vironment in a position as if the offence had not been committed. In addition,
Crown counsel must understand what type of sentence is appropriate and pro-
portional to the offence committed. In other words, does the offence match the
fine? Some environmental legislation may have abundant case law that will aid
a Crown counsel in such circumstances, but this may not always be the case.
The latter consideration will place the Crown in a position of trying to decide
if the case is worth prosecuting based on the prospect of a low fine amount.
For example, in cases where a Crown counsel is tasked with deciding whether
to prosecute a particular case—where the allegation against the accused is one
drop of oil in a large body of water—what factors should a Crown consider in
the assessment of the public interest?

Such decisions can be said to be based on the public interest. However, it
is understood in these cases that Crown counsel may be motivated to make
a decision that will undoubtedly be influenced by the prospect of a low fine
amount. I don't intend to suggest that a fine amount is the only factor to con-
sider in such cases. However, it certainly is a factor that a Crown counsel will
be unable to overlook, depending on the circumstances. Some other factors a
Crown counsel may take into account are as follows:

o Do the facts support a low fine that is not worth pursuing?

« Will the court order technical details for a restorative action? (e.g.
under s. 79.2 of the Fisheries Act)

o What are the estimated costs of the prosecution? Will the cost of the
prosecution surpass the fine and remediation estimates?

o Remediation: Will the court order remediation in addition to a
separate fine?**

» Will the case provide a bad precedent (bad facts can create bad law)?

Alternatives to Prosecution

In some cases, Crown counsel may consider it to be in the public interest to
pursue a prosecution. However, this may not be the most appropriate course of
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action in every circumstance. If that is the case, Crown counsel may consider
alternatives to prosecution. The availability of alternatives to prosecution will
depend on the facts of each case and the legislation in question.

This may include, for example, the use of corrective measures* under the
Fisheries Act, aimed at stopping an actual deposit of a deleterious substance
from entering waters frequented by fish; or an occurrence that results in serious
harm to fish that are part of a commercial, recreational, or Aboriginal fishery;
or to fish that support such a fishery. The above-noted authority can only be
issued by a designated fishery officer or an inspector under the Fisheries Act. In
such cases, a Crown counsel could decide that such an order may suffice and a
prosecution under the general prohibition*® would be unwarranted.

In addition, subsection 717(1) of the Criminal Code*' provides in certain
circumstances the option to consider the use of the alternative measure. The
measures may be considered by Crown counsel if certain conditions are satis-
fied. Similarly, alternative measures may be considered if it is part of the legis-
lation under which charges have been laid. For example, section 296 of the
Canadian Environmental Protection Act** provides the option for alternative
measures to a Crown counsel only if the alternative measure is not inconsis-
tent with the purposes of the Act and the conditions set out under the section
have been satisfied.

Conclusion

This chapter has attempted to examine the role of a Crown counsel and the ex-
ercise of discretion. In particular, the chapter focuses on the challenges to en-
vironmental prosecutions. It is clear that Crown counsel face many challenges
in deciding how to exercise their unique form of discretion. It can be argued
that environmental cases carry some inherent challenges that may affect the
discretion to prosecute or continuance of a case. Although such challenges
may exist, there is a body of case law that can aid the Crown in determining
the proper exercise of discretion.
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Regulatory Negligence in
Environmental Law

LYNDA COLLINS AND JASMINE VAN SCHOUWEN

Introduction

Canada enjoys a strong regulatory regime of statutory environmental law,
ranging from municipal bylaws to nation-wide pollution provisions enacted
by the federal government. Statutory environmental law covers the full uni-
verse of environmental issues, including waste management, toxic substances,
natural resources, and air, land, and water pollution. In addition, Canadians
benefit from the efforts of thousands of specialized public servants who work
in the various environmental and natural resource ministries across the coun-
try, including prosecutors. Despite these laudable efforts, Canada’s environ-
mental performance ranks quite poorly in comparison to other developed
nations, and available data indicates a disturbing persistence of hazardous
contaminants in environmental media and human bodies." One of the reasons
for the dissonance between the stated goals of Canadian environmental legis-
lation and the reality of widespread contamination is the non-enforcement of
environmental laws in Canada.

This chapter will consider the civil liability of governments for environ-
mental non-enforcement, with a focus on negligence. It should be noted at
the outset that absent a showing of malice or impropriety, specific decisions
as to whether or not to prosecute a particular polluter for a particular inci-
dent will likely remain immune from tort liability given the high degree of
deference accorded to prosecutorial decision making.> However, plaintiffs in
environmental non-enforcement cases frequently base their tort claims on the
cumulative impact of a pattern of both acts and omissions resulting in harm.
In these cases, the claim amounts to an assertion that, while government had
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discretion as to choice of regulatory tool, it had a duty to act with due care in
its regulation of polluting enterprises.’

Why Sue Government?

Suits against government defendants make up a significant area within the
law and practice of toxic torts. Because government enjoys the unique ability
to regulate the characteristics of both products and contaminant emissions,
it has significant exposure to toxic tort liability. In the environmental arena,
for example, government is the only actor that can substantially influence the
ambient air or water quality in a region. Any individual emitter is simply one
contributor to the overall problem. Thus, if a plaintiff’s illness results from the
accumulation of emissions in a given air- or watershed, it is unsurprising that
recourse would be sought from the regulator. Similarly, where government
has approved a particular toxic pharmaceutical or food product, plaintifts
will frequently join the regulator as a co-defendant along with the product’s
manufacturer. In addition to its regulatory liability, governments also carry
out large-scale infrastructure projects and other activities (e.g. energy produc-
tion) that may result in losses to private individuals, and, therefore, attract
liability in tort.*

Although a variety of civil causes of action are theoretically maintainable
against environmental regulators (including novel theories in breach of public
trust and s. 24 damages for environmental Charter violations, for example), by
far the most common tort claim against government is that of negligence. The
tort of negligence includes the elements of duty of care, breach of the relevant
standard of care, factual causation, proximate causation (i.e. the absence of re-
moteness), and actual loss. The elements of causation, remoteness, and actual
loss are generally unchanged in government negligence actions as opposed to
suits involving private parties only. Although the governmental standard of
care analysis is somewhat unique, the single most distinctive characteristic of
the government negligence action is the duty analysis.

Duty of care involves a two-stage inquiry, which asks first whether there is
a prima facie duty owed by the defendant to the plaintiff, and second whether
such duty should be negated or limited due to policy considerations. Step one
includes the criteria of foreseeability of harm and proximity, and it is this lat-
ter factor that has most often defeated negligence actions against government
defendants. Courts have frequently held that there is inadequate proximity
between the regulator and the plaintift because there is no difference between
the plaintiff and the general public in relation to whom the entity in question
regulates. This of course was the result in Cooper v. Hobart,” and has likewise
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defeated a number of prominent toxic tort claims against government. In
claims involving West Nile virus, Severe Acute Respiratory Syndrome (SARS),
and regulation of drugs and medical devices, courts have refused to hold that
the regulator’s general statutory duty crystallized into a private law duty to the
particular plaintiff at issue.

In Eliopoulos v. Ontario,® for example, the Court of Appeal held that
Ontario had no private law duty of care to Mr. Eliopoulos, who died from
West Nile Virus from a mosquito bite.” The plaintiffs argued that since the
province had developed a plan to prevent the spread of the virus, and Mr.
Eliopoulos still became ill, this was an operational failure and liability should
lie. Ruling that this was a new duty of care, the court was prepared to assume
foreseeability, but held that there was no proximity, since the statutory pow-
ers of the Ontario government® were to be exercised in the “general public
interest,” not for the benefit of any particular individual.” In terms of broader
policy implications (the second branch of Anns/Cooper), “to impose a private
law duty of care ... would create an unreasonable and undesirable burden
on Ontario that would interfere with sound decision-making in the realm of
public health. Public health priorities should be based on the general public
interest.”** Similar results and rationales were given in the SARS cases'' and in
several drug or medical device regulation cases."”

One significant difference between the duty of care analysis involving pri-
vate defendants and that involving regulators is that the latter often begins
with a consideration of the statutory scheme under which the entity operates
in order to determine whether the statute creates a private duty of care distin-
guishable from the government’s duty to the public as a whole.'® The analysis
of this factor aims to determine whether there is something in the statute that
distinguishes the relationship between this plaintiff and the regulator from
the relationship that exists between the regulator and all those affected by the
regulator’s actions.'* The analysis of the wording of the statutory scheme is,
however, intended to be a single factor among many in establishing proxim-
ity; it is not a necessary source of proximity, and is unlikely to be a sufficient
source of proximity alone, although “it may play a positive role in establishing
proximity, provided the resulting duty would not conflict with the statutory
scheme”*®

This being said, some courts have focused on the regulator’s enabling stat-
ute as the sole potential source of proximity and have concluded that “there
is no sufficient proximity in the circumstance of a regulatory failure to en-
force a statute or regulation of public rather than private interest.”*® Despite
acknowledging the statute as one factor among many, these courts tended to
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focus almost exclusively on the text of the enabling statute, often ending their
analysis after concluding that the statutory scheme does not give rise to a pri-
vate duty of care.'” Claims for regulatory non-enforcement were struck on this
basis in environmental class actions in Pearson v. Inco (contamination from
nickel refinery) and MacQueen v Sidbec Inc.*® (Sydney Tar Ponds).

Jurisprudence from the Supreme Court of Canada, however, counsels that
factors to be considered in evaluating proximity go beyond the relevant stat-
ute(s) and include “expectations, representations, reliance, and the property or
other interests involved”'” A recent line of cases clarifies the role of govern-
ment representations in establishing proximity; although these cases are not
specifically environmental in character, they clarify the general principles to
be applied in assessing proximity in government negligence suits.

In Sauer v. Canada, cattle farmers suffered loss as a result of the emer-
gence of “mad cow disease” in Canadian herds. The plaintiffs alleged that the
federal government was negligent in continuing to permit the addition of ru-
minant remains in cattle feed. The court made a finding of proximity, noting in
particular Canada’s “many public representations” that it regulates cattle feed
to protect “commercial farmers among others”*° In Taylor v. Canada,*" Justice
Cullity certified a class action involving plaintiffs injured by temporomandibu-
lar implants (TMJ implants). Justice Cullity held that on the facts alleged, there
was sufficient proximity between the parties to meet the duty of care require-
ment, relying in part on the 2007 decision in Sauer. In 2008, the Ontario Court
of Appeal dismissed appeals in Drady v. Canada (Minister of Health)** involv-
ing T™MJ implants, and Attis v. Canada (Minister of Health),”® involving breast
implants. The court declined to find proximity in these cases, distinguishing
them from Sauer on the basis that there was an absence of the kinds of gov-
ernment representations alleged by the cattle farmers in Sauer. The Supreme
Court of Canada denied leave to appeal in both cases. In the 2009 decision in
Knight v. Imperial Tobacco Canada Ltd.,** the BC Court of Appeal found that
there was a sufficient allegation of proximity against the federal government
in a suit based on negligent misrepresentation and negligent development of
tobacco strains for mild and light cigarettes.

In 2010, on a motion to decertify in Taylor, Justice Cullity found that he
could not distinguish the pleadings before him from those in Attis and Drady
and struck the plaintiffs’ statement of claim with leave to amend. Justice Cullity
later upheld Taylor’s fresh statement of claim, which included allegations that
Health Canada had made various representations that the regulatory scheme
governing medical devices was intended to protect individual consumers like
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the plaintiffs. Finally, the Supreme Court of Canada ruled in the Knight v.
Imperial Tobacco appeal that Canada did not owe a prima facie duty of care to
consumers of low-tar cigarettes. The statute did not impose a private law duty,
there were no specific interactions between Canada and the class members,
and Canada’s statements to the general public regarding the characteristics of
light cigarettes did not suffice.”®

In an attempt to reconcile the disparate holdings in regulatory negligence
jurisprudence, the Ontario Court of Appeal accepted a special case in Taylor
posing the question as to what allegations are necessary to establish a viable
argument for proximity in a regulatory negligence action. In reasons released
in July 2012, the court explained that in regulatory negligence actions, “the
proximity inquiry will focus initially on the applicable legislative scheme and
secondly on the interactions, if any, between the regulator or governmental
authority and the putative plaintiff.”*® If the applicable legislation imposes or
forecloses a private law duty of care,”” this is the end of the inquiry. If the
legislation leaves the question of tort liability open, then the court proceeds
to examine the interaction between the parties.”® The court noted that cases
in which a finding of proximity has been made involve a relationship with the
plaintiff that is “distinct from and more direct than the relationship between
the regulator and that part of the public affected by the regulator’s work.”*’
Secondly, the proposed private law duty must not be inconsistent with the
regulator’s public duties.’® The court held that the existence of particular rep-
resentations to the plaintiff may give rise to proximity, and this factor will not
be satisfied by general public representations concerning the regulator’s pub-
lic duties.>

However, the Court of Appeal clarified that specific representations to the
plaintiff are not necessary for a finding of proximity, and the court will look at
the totality of the interactions between the plaintiff and defendant, including
the defendant’s public representations.** Noting Chief Justice McLachlin’s ad-
monition in Imperial Tobacco that “where the asserted basis for proximity is
grounded in specific conduct and interactions, ruling a claim out at the prox-
imity stage may be difficult,”** the court upheld the plaintiffs’ statement of claim
in Taylor. It held that the proximity requirement could be met by the com-
bined effect of allegations that (i) Health Canada erroneously represented that
the certain implants had met regulatory requirements, (ii) Health Canada was
informed of defects in the implants and resulting harm to patients, (iii) Health
Canada took no adequate steps in response to this information, (iv) Health
Canada represented throughout that it monitored and ensured the safety of
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medical devices, and (v) the plaintiffs relied on these representations.** Health
Canada’s misrepresentation as to regulatory compliance, and its failure to cor-
rect this misrepresentation, were clearly salient. The defendants did not seek
leave to appeal the Ontario Court of Appeal’s decision to the Supreme Court
of Canada, and the Taylor action is accordingly ongoing.

The Ontario Court of Appeal’s decision in Taylor notes that proximity
has been found where the regulator was aware of a specific threat against a
relatively small and well-defined group and where the defendant has a statu-
tory obligation to monitor and protect.*® This suggests that proximity in en-
vironmental cases is most likely to be found where plaintiffs are harmed by
a specific polluting facility that posed foreseeable risks of harm to its neigh-
bours. This is particularly true where the plaintiff has solicited advice or
assurances from the regulators and has relied on the information provided.
Although prosecutorial discretion itself is generally non-reviewable, a pattern
of non-prosecution coupled with an absence of alternative effective measures
to curb pollution may give rise to liability. The Supreme Court of Canada’s
decision in Fullowka®® suggests that when regulatory officials have visited a
particular site and are aware of specific hazards, proximity is more likely to
be recognized. Thus, when a particular facility has a pattern of environment-
al non-compliance that has impacts on a discrete geographic area, a finding
of proximity appears likely. Where an environmental regulator has not only
failed to enforce relevant standards in statute and/or regulation but has also
affirmatively facilitated the harmful conduct by issuing specific pollution per-
mits, the argument for proximity is even stronger.

This possibility has been confirmed by the Ontario Superior Court of Jus-
tice’s recent decision in Swaita v Her Majesty the Queen in Right of Ontario
(Environment).*” In this case, the Ontario Ministry of the Environment be-
came involved in the cleanup of an oil spill affecting the plaintiff’s property.
The ministry decided where the excavation of contaminants should stop and
erred in failing to ensure that the contaminants were contained; as a result, the
plaintiff’s property became contaminated, and the plaintiff sustained damages.
The court dismissed the defendant’s motion to strike the plaintiff’s claim, con-
cluding that:

Once the defendant embarks on a course of action (whether obliged
to do so under a legislative scheme, or has chosen to do so under dis-
cretionary powers) the defendant is obliged to carry out that course
of conduct without negligence. There is then a sufficient proximity for
the basis of a private law duty of care.’®
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However, the Alberta Court of Appeal has recently indicated that it may not be
willing to recognize a duty of care, even in such circumstances: In Ernst v Al-
berta (Energy Resources Conservation Board),” the Alberta Energy Resources
Conservation Board, tasked with overseeing hydraulic fracturing (fracking)
in Alberta, allegedly failed to conduct proper investigations into fracking-
related contamination in Rosebud, Alberta, after the plaintiff raised concerns
about methane contamination of her well water.*” When the board intervened
to conduct an investigation into the contamination, it allegedly did not follow
a sampling protocol, used unsterilized equipment when taking samples, com-
mitted sampling errors, lost, destroyed, or otherwise disposed of data, failed to
test water wells for various substances that could be indicative of industry con-
tamination, and failed to test or investigate specifically identified gas wells that
potentially caused water contamination.*! In its decision granting the board a
motion to strike the claim, the Court of Appeal of Alberta concluded:

Forcing the Board to consider the extent to which it must balance
the interests of specific individuals while attempting to regulate in the
overall public interest would be unworkable in fact and bad policy in
law. Recognizing any such private duty would distract the Board from
its general duty to protect the public, as well as its duty to deal fairly
with participants in the regulated industry. Any such individualized
duty of care would plainly involve indeterminate liability, and would
undermine the Board’s ability to effectively address the general public
obligations placed on it under its controlling legislative scheme.*?

Should the plaintiff survive the proximity hurdle, proving the foreseeability of
physical harm is generally unproblematic, and the inquiry therefore proceeds
to stage two of the Anns/Childs analysis. This step of the duty test addresses
“residual policy considerations,” or those that are unrelated to the relationship
between the parties.*> One such factor is the character of the government deci-
sion at issue; if it is one of “policy;” then no liability will attach. If the decision is
found to be “operational” in nature, then the duty may be sustained.** In Brown
v. British Columbia (Minister of Transport and Highways), the court held that
policy decisions “involve social, political and economic factors, [and ...] the
authority attempts to strike a balance between efficiency and thrift, in the con-
text of planning and predetermining the boundaries of its undertakings and
of their actual performance. True policy decisions will usually be dictated by
financial, economic, social and political factors or constraints.”** By contrast,
operational decisions are “concerned with the practical implementation of the
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formulated policies” and “will usually be made on the basis of administrative
direction, expert or professional opinion, technical standards or general stan-
dards of reasonableness”*® Although the policy-operational dichotomy has
been strongly criticized as a touchstone for liability, the test has persisted in
Canadian negligence law. In order to establish tort liability for environmental
non-enforcement, plaintiffs will be required to show that the regulator had
a policy of pursuing environmental protection and/or enforcing the relevant
standards and that the failure to do so was an operational one, rather than a
decision of policy. This has proven problematic for plaintiffs in previous cases.

In Pearson v. Inco,”’ for example, the plaintiff class alleged that as a result
of the Ministry of Environment’s (MOE’s) negligent regulation of an Inco met-
als refinery over a period of decades, they had been exposed to unsafe levels
of air emissions and their properties had become contaminated. On a motion
to strike, the court found that the plaintiffs could not succeed in their claim
against the Crown because they failed to allege that the MOE was negligent in
the implementation of any “policy, practice or procedure” regarding Inco.*®
Prior to the certification hearing, the plaintiffs amended their claim to allege
(inter alia) that during the course of its operations, the ministry had made
hundreds of investigations of the refinery and issued more than 70 Certificates
of Approval affirmatively permitting Inco’s activities.*’ Indeed, the MOE con-
ceded that it had issued approvals, performed hundreds of investigations,
received complaints from members of the public, closely monitored Inco’s
emissions, and “encouraged Inco to abate both its air emissions and water
emissions, either by voluntary or regulatory means such as control orders.”*°

Although the court allowed claims based on the negligent implementa-
tion of affirmative policies of inspection, approvals, etc., it struck the cause
of action based on the MOE’s failure to enforce the Environmental Protection
Act.*" Indeed, the court treated this claim as a challenge to prosecutorial dis-
cretion and found that unless malice was alleged the claim must fail.** This
decision predates Fullowka, however, and might have been decided differently
had that authority been available at the time.

Conclusion

Although negligence actions against regulators fail more often than they
succeed, liability for environmental non-enforcement remains a live issue.
Particularly in cases where regulators are both failing to protect environmental
quality and affirmatively authorizing harmful pollution, plaintiffs could plaus-
ibly succeed in clearing the hurdle of duty of care. Assuming there is further
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evidence linking unreasonable conduct with a resulting harm on a balance
of probabilities, liability would ensue. For now, liability for environmental
non-enforcement remains an emerging area in Canadian tort law.
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Strategic Decisions in
Environmental Prosecutions

PAUL McCULLOCH AND DANIELLE MEULEMAN

The Nature of Environmental Offences

Most environmental offences are regulatory in nature. The general purpose of
regulatory legislation, as explained by Justice Cory in the Supreme Court’s 1991
decision in R. v. Wholesale Travel Group Inc., is to protect public and societal
interests:

The objective of regulatory legislation is to protect the public or broad
segments of the public (such as employees, consumers and motorists,
to name but a few) from the potentially adverse effects of otherwise
lawful activity. Regulatory legislation involves a shift of emphasis
from the protection of individual interests and the deterrence and
punishment of acts involving moral fault to the protection of public
and societal interests. While criminal offences are usually designed
to condemn and punish past, inherently wrongful conduct, regula-
tory measures are generally directed to the prevention of future harm
through the enforcement of minimum standards of conduct and
care.!

Regulatory offences are typically strict liability regimes in which the prosecu-
tor is not required to prove a mental element. Rather, the prosecutor must
simply prove, beyond a reasonable doubt, that the violator carried out all the
elements of the offence (the actus reus). The onus then shifts to the defend-
ant, who may choose to raise a defence, the most common being due dili-
gence, in which the defendant must disprove the presumption of negligence
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by establishing, on a balance of probabilities, that it exercised all due care to
foresee and prevent the commission of the offence.? This reverse onus plays an
important role in some of the most important strategic considerations: what to
investigate, who to charge, and what to charge them with, which jurisdiction
to hold the trial, when to enter into a plea arrangement, will the evidence be
admissible, what can’t be argued, and, perhaps the most important question,
why are charges warranted. Both the prosecutor and defence counsel must
consider these questions throughout the prosecution process, including the
investigation stage.

What To Investigate?

Before laying a charge, there must be sufficient evidence to demonstrate that
there are reasonable and probable grounds to believe that an offence has been
committed.” This threshold is usually reached when an investigator or inspect-
or has amassed enough information to form the necessary belief. Therefore,
the first strategic decisions involve the collection of evidence.

Enforcement agencies become aware of potential offences through a
variety of means: random and targeted inspections to confirm compliance
with environmental laws, complaints received from the public, information
received from other regulatory agencies, self-reporting mechanisms, and
whistleblowers. The regulated community and the enforcement agency alike
should be aware of and prepared to respond to each of these situations.

During an inspection process the regulated community is generally subject
to warrantless inspections and is required to provide a range of information
upon request. Inspection powers are typically expansive and allow the regula-
tor to enter any property to obtain information, samples, and documents, and
take photos or video recordings.” If the subject of the inspection refuses entry,
it may be charged with obstruction.® It is also an offence to provide false or
misleading information.’

However, at a certain point, an enforcement agency may overstep its
bounds and instead of conducting an inspection for the purpose of deter-
mining whether a person is complying with regulatory requirements, begin
collecting evidence for the purpose of laying charges. The distinction between
an inspection on the one hand and an investigation on the other may be a fine
line, but it is an important one. If the “predominant purpose” behind the use
of these powers was to obtain evidence for the purpose of laying a charge, the
prosecutor may not be able use this evidence (or evidence that flowed directly
from this information), as the use of “super powers” in the course of an inves-
tigation may be found to breach a person’s privacy interests.”
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A key decision that must be made is to determine what information is
available as evidence of an offence, and what information is off limits because
it is inculpatory and was obtained through the use of “super powers” after the
investigation was commenced.

What Charge?

If a decision is made to launch an investigation, the investigator will assess
the range of possible offences and proceed to gather evidence. There are many
different types of environmental offences. Common offences include:

o failure to comply with administrative orders;

o failure to obtain licence/approval/permit;

« failure to comply with conditions in licence/approval/permit;

o failure to keep records;

o depositing waste without an approval or in area not approved for
disposal;

o discharges that exceed approved limits.

Typically, some of the more serious offences include:

o discharging contaminants that cause adverse effect or impair the
environment;

« failure to report discharges/spills/upsets/accidents;

o obstruction;

o submitting false and misleading information;

o offences involving toxic/hazardous substances;

« habitat destruction.

A single complaint, incident, or inspection can lead to a mix of different types
of offences, and can involve a single offence over a period of time or discrete
offences on the same day. Therefore, once an investigator determines that he or
she has reasonable and probable grounds, the next important step is to decide
what charge(s) to proceed with. Some of the considerations that go into this
determination are the seriousness of the offences, the number of offences, the
complexity of the evidence needed to prove each charge, and what statutory
regime to proceed under. As well, some statutes have prescribed minimum
penalties for certain offences, and the investigator may consider (and the de-
fendant may want to try to influence) whether to charge with a more serious
or with a lesser offence.®

15 | STRATEGIC DECISIONS IN ENVIRONMENTAL PROSECUTIONS 199



Who To Charge?

Another strategic decision involves considering who should be charged or
whether the right person was charged. In some situations, it is fairly simple as
there is only one perpetrator. However, the simple situation may be the rare
one. More often, there are many complicated facts that involve a number of
possible parties, such as subcontracting or landlord-tenant arrangements.
Some transactions may involve multiple steps, with each step being carried out
by a different person, for example when hazardous waste is generated by one
person, a second person is contracted to transport the waste, often to a transfer
and processing centre operated by a third person, where it may be picked up
by a fourth person and taken to its final disposal destination owned another
separate person. If it turns out that the waste was not managed properly, or
is spilled, or disposed of inappropriately because it wasn’t classified proper-
ly, it can be very difficult to determine which party(ies) was/were ultimately
responsible.

As well, as with criminal law, regulatory offences do not limit liability to
persons who actually commit offences, but normally extend it to parties to an
offence—those who aid, abet, counsel, or procure another person to commit
an offence. This extension of liability can be based in the procedural statute
governing the legislation;” however, many environmental offences specifically
provide for multiple ways in which an offence can be committed. A second
issue, which arose in the seminal Sault Ste. Marie decision, is the explanation
of the scope of the terms “cause” and “permit.” The City of Sault Ste. Marie was
charged with depositing waste into a water body that impaired the quality of
the water even though the municipality had hired a contractor to manage the
city’s waste. The offence in question provided that “every municipality or per-
son that discharges or deposits or causes or permits the discharge or deposit
of any material into water ... that may impair the quality of the water ... is
guilty of an offence” Justice Dickson (as he then was) noted that this style of
legislation is not duplicitous as it “is aimed at one class of offender only, those
who pollute”*®

In addition to these general provisions that expand liability from the
“active” offender to include “passive” offenders, many environmental stat-
utes also impose a separate duty on corporate directors and officers to take
all reasonable to ensure that a corporation complies with its environmental
responsibilities.'*

Additional considerations arise where the offender is a corporation. Most
environmental statutes provide that the acts of an employee are considered to
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be the acts of an employer.'” Therefore, if an employee contravenes a statute
in the course of his or her duties, it is possible to charge one or both of the
employee(s) involved and the corporate employer. Another consideration is
whether to proceed with a prosecution when a corporation has become insol-
vent or has even been dissolved.'® As corporations can be revived, it may still
be worthwhile pursuing. Furthermore, if the prosecution results in a convic-
tion, the sentence may act as a useful deterrent to others.

So, an investigator and prosecutor must determine (and defence counsel
may wish to challenge) who is liable for an offence, who may be a party to an
offence, and if anyone had a statutory duty to prevent the commission of the
offence. Based on these considerations, the decision will be made as to who
should be charged.

Trial Jurisdiction

One important consideration that is unique to Ontario is to decide which
justice should preside over the case—a justice of the peace or a provincial
court judge. Justices of the peace hear most matters under Ontario’s Provincial
Offences Act (POA). Generally, POA matters include highway traffic act con-
traventions, municipal bylaw infractions, and other less serious offences.
However, environmental offences, including ones with serious consequences
to both the environment and potentially the defendant, will also be heard by
a justice of the peace, many of whom are not legally trained prior to being
appointed to the bench.

Many statutes permit the prosecutor to elect, as a right, to have a matter
heard by a provincial court judge instead of a justice of the peace.* The de-
fendant may also request, but does not have a right, to have the matter heard
by a judge. However, due to the differing caseloads, it may take much longer to
schedule a trial before a judge as opposed to a justice of the peace. Therefore,
in most cases, the prosecutor will not exercise the right to elect a judge. It is
generally only when there are complex and/or legal arguments anticipated,
such as a new type of Charter claim or complicated statutory interpretation
issues, that such an election or request will be made.

When to Make a Plea Offer

Many of the strategic decisions outlined above come to the fore during reso-
lution discussions. The prosecutor is required to disclose all evidence in its
possession and is not concerned with “winning” or ensuring that a defend-
ant is convicted, but instead is responsible for ensuring that the evidence is
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presented in a manner that is fair and truthful."® However, the prosecutor is
not necessarily required to reveal exactly how the case will be run. The Ontario
Court of Appeal has recognized that “trials are dynamic and as events unfold,
prosecution and defence may find that they have to respond quickly to changes
in strategy”'® Defence counsel have virtually unlimited latitude, subject to the
rules of professional conduct, to decide whether to disclose in advance any
evidence in its position or the defences that will be argued in advance. On the
one hand, providing such information to the prosecutor may result in a better
resolution for the defendant, such as a lower fine. On the other hand, doing so
may often enable the prosecutor to prepare better for the trial.

The Canadian Environmental Protection Act, 1999 (CEPA) sets out the fun-
damental purposes for sentencing offences under that Act, and arguably the
principles in this section are applicable to most environmental offences:

287. The fundamental purpose of sentencing for offences under this
Act is to contribute, in light of the significant and many threats to the
environment and to human health and to the importance of a healthy
environment to the well-being of Canadians, to respect for the law
protecting the environment and human health through the impos-
ition of just sanctions that have as their objectives:

(a) to deter the offender and any other person from committing
offences under this Act;

(b) to denounce unlawful conduct that damages or creates a risk of
damage to the environment or harms or creates a risk of harm
to human health; and

(c) to reinforce the “polluter pays” principle by ensuring that of-
fenders are held responsible for effective clean-up and environ-
mental restoration."”

In addition to these principles, case law and various environment statutes
set out a number of factors that should be considered when determining an
appropriate sentence: damage to the environment, the nature and extent of
the damage, whether the defendant is a repeat offender, the moral blame-
worthiness of the defendant, and whether the offence resulted in a monetary
benefit, among others.'® Another factor is the current status of compliance.
If the charge relates to an ongoing offence (e.g. an order to clean up a site, a
requirement to submit records to the ministry) or if the defendant has ongoing
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compliance issues (e.g. a waste transfer site that continually fails to store liquid
industrial waste in designated areas, exceeds its capacity, etc.) then continued
non-compliance is certainly an aggravating factor. In these cases, a prosecutor
may refuse to agree to a lower plea arrangement until compliance is achieved,
or look to have the defendant agree to a court order to come into compliance.*’
Another consideration may be restitution: Is there an innocent victim who has
paid for the consequences of a defendant’s actions (e.g. a municipality who has
paid for the cleanup from an illegal dumping)? Finally, as many environmental
offences provide for the possibility of imprisonment, the prosecutor will need
to assess whether jail time is warranted or a probation order appropriate.

Plea resolution discussions can also be used to achieve other objectives.
A prosecutor will often use the negotiation process to canvass any admissions
that can be made by a defendant to narrow the issues in contention at a trial.
An agreed statement of fact may be used to shorten the trial where, for ex-
ample, the only issue being contested is due diligence. Even when the facts of
the actus reus are being contested, facts such as the existence of the corpora-
tion, the ownership of property, and the admissibility of certain documents
can often be agreed to.

Will the Evidence Be Admissible?

Environmental prosecutions are no different than any other trial, and inevit-
ably involve a myriad of tactical decisions regarding the presentation of evi-
dence by both the prosecutor and the defence. Two topics that are perhaps
more common to environmental prosecutions are the admissibility of state-
ments made by agents of the defendant and the introduction of lab results.

Environmental regulation is full of self-reporting requirements that have
generally been upheld as constitutional in a regulatory context.?* One question
that often arises is: What do you do when the sole evidence that forms the basis
of an offence was supplied to the enforcement agency by the defendant, either
directly or through an agent? Many licences require companies to test emis-
sions or effluent on a regular basis, and the reports must be submitted to the
regulator periodically. The results are generally reported by submitting a letter
or, more recently, uploading the data into a database through a Web-enabled
portal. These reports may contain lab results demonstrating that the company
exceeded an emission limit, which constitutes an offence.

So how should the prosecutor go about proving this offence? One avenue
would be to call all the witnesses involved in obtaining the sample, delivering
it to the lab, and conducting the testing. In this scenario, the prosecutor would
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have to call a large number of witnesses: the employee who took the sam-
ple, any employee who handled it and transported it to the lab, or perhaps
an employee of the courier company, the person who received it at the lab,
all the technicians who processed the samples for testing, and the analyst
who signs the final test result. This evidence would likely take days of trial
time. Alternatively, the prosecutor could call one witness: the inspector who
received the letter and attached lab results from the company and perhaps
followed up with the environmental manager at the facility and discussed the
results afterward. The second avenue is permitted under the evidentiary rule
allowing admissions made by an agent of the defendant to be entered into evi-
dence through a third party (the inspector).?! This is potentially a much more
efficient use of court time and avoids the prosecutor needing to call employ-
ees from the defendant company. Defence counsel should of course consider
whether to challenge through a voir dire, the use of the hearsay exception in
this manner, considering, for example: Was the report made to the enforce-
ment agency by an agent or employee authorized to make the admissions? Can
it be demonstrated that the sampling and testing procedures are unreliable?
As described above, proving the reliability of test results can involve a sig-
nificant amount of evidence detailing the entire chain of events from the time
the sample was taken, in what type of container, how it was handled and trans-
ported, what control methods were employed (multiple samples, travel blanks,
background samples), the test method used, the quality control and assurance
processes employed by the lab, and the qualifications and background of the lab
technicians. Some statutes create an evidentiary rule dispensing with the need
for any of this evidence where the lab or personnel meet certain qualifications,
permitting the prosecutor to simply enter the test result as evidence. However,
it is left open to the defendant to provide evidence to the contrary. Further-
more, most test results have standard margins of error. A prosecution should
rarely proceed where the exceedance of a limit is within the margin of error.

What Can’t Be Argued?

Once the prosecutor has proven the actus reus of the offence, it is then open
to the defendant to escape liability by demonstrating a valid defence. Many
of these defences are described in chapter 20 of this volume by Ronda M.
Vanderhoek and chapter 21 by Jean Piette. This chapter will focus on one de-
fence that is not available—collateral attacks.

Environmental prosecutions may involve failure to comply with require-
ments set out in different types of administrative instruments that can take
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many forms: licences, permits, approvals, orders, directives. The governing
statute often provides a right to the instrument holder to appeal or seek a
review of the instrument if it is believed that the terms and conditions are
unfair. It is important that persons avail themselves of these appeal rights. If
they don’t, and are later found to be in non-compliance with a condition, it is
likely that a defendant will not be permitted to attack the basis of the instru-
ment as unreasonable or even assert that the enforcement agency was without
jurisdiction to impose the condition. The prosecutor will argue that the de-
fence is a collateral attack on the instrument, relying on the decision in R. v.
Consolidated Maybrun Mines Ltd.?* In that case, the Supreme Court of Canada
sets out five factors to consider as to whether a collateral attack should be per-
mitted, but the most important was the right of the person to appeal and the
nature of the appellate body. In Ontario, licences and orders can be appealed
to the Environmental Review Tribunal, a quasi-judicial adjudicative body with
specific expertise in environmental issues.”® This was a key factor the Supreme
Court of Canada took into account in determining that under the Ontario
Environmental Protection Act (EPA), it was the intention of the legislature that
the tribunal should determine the appropriateness and reasonableness of ap-
provals and licences, not the court in a penal proceeding. A defendant should
not sit on their objections and wait to see if a prosecution is pursued.

Therefore, the key strategic decision is really whether to appeal the ap-
proval or order in the first place, and if so, within the statutory time limit if
one is prescribed. If the defendant doesn’t do so, and later fails to comply with
a requirement, it may not have any decision left to make at prosecution stage
(other than what the size of the penalty should be).

To Charge or Not to Charge?

Some enforcement agencies will seek the advice of the prosecutor prior to lay-
ing a charge, but in many cases the decision is left to the individual inspector/
investigator. In either case, the prosecutor must ultimately determine wheth-
er to proceed with a prosecution. In Ontario, the Ministry of the Attorney
General has a specific charge screening policy used to guide this decision for
all regulatory offences. The two main factors are whether there is a reasonable
prospect of conviction (lower standard than beyond a reasonable doubt) and
whether there are any public interest factors that weigh against proceeding.
The decision to lay a charge is a key moment in any enforcement action.
Once the charge is laid, it sets in process the quasi-criminal process and all
the procedural rights that it entails. At times, the process can be complex and
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drawn out, requiring both the prosecutor and defence counsel to make stra-
tegic decisions in furthering the case.
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Federal vs. Provincial Crowning

SUSAN McRORY *

Background to the Discussion

This is not an academic paper or a statement of policy. I was a prosecutor for
Alberta Justice for over 30 years, the last 20 exclusively in the business of run-
ning or overseeing every environmental prosecution done by the province. As
a result, the issue of provincial and/or federal jurisdiction over environmental
files was a very personal one for me. Every file that crossed my desk had to be
evaluated to see which level of government had jurisdiction and what I had to
do about it.

There were two major considerations for me: one, primarily legal; the
other, primarily practical. First, by law, any release to the environment that
might affect fish-bearing waters or federally protected wildlife could create a
situation where both Crown offices would be involved. In cases where both
jurisdictions had a vested interest, there was always a delicate balancing act
involving statutory and common law powers, interests, and resources—which
is where the practical considerations became important.

On the practical side, there are never enough Crowns to go around. When
I began in 1993, I was the only environmental prosecutor for the Alberta Crown.
Even now there are only two lawyers to cover the entire province. In the federal
regulatory unit, there are just three prosecutors who specialize in environmental
offences. In Alberta, we can't afford not to play well together. And, with so few
players to choose from, personal relationships become of vital importance. I hired
the two lawyers who are doing the work for the province today, and I worked very
closely with the federal Crown for many years. On files where the defendants

* The author is grateful for the editorial contributions of Timothy McRory.
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were often one or more multinational corporations, with well-funded defence
teams, we had no choice but to cooperate if we wanted our files to go forward
with any hope of presenting a solid case.

Who Is to Act for the Crown?
THE LAW

As this chapter is not intended to be a comprehensive review of legislation or
the case law regarding Crown jurisdiction, I can tell you three things for sure.

First, when you are dealing with provincial environmental charges, even
in combination with Criminal Code charges, the provincial legislation adopts
the Code provisions mutatis mutandis and the province of Alberta prosecutes.
Section 2 provides as follows:

“Attorney General” ... with respect to proceedings to which this Act
applies, means the Attorney General or Solicitor General of the prov-
ince in which those proceedings are taken.

Second, for charges under federal environmental legislation, if the information
is laid by the Government of Canada AND the federal Crown appears, then the
Attorney General of Canada takes exclusive jurisdiction. But the kicker is that
if the Attorney General of Canada chooses not appear on federal charges, then
counsel is the provincial Attorney General (See Stevenson v. Queen,' uphold-
ing the decision of the New Brunswick Court of Appeal in R. v. Sacobie.?

Third, for all private prosecutions under any legislation, the provincial
Crown has a right of first refusal. Only if the province doesn’t step in does
the federal government have the power to do so in accordance with section
579.1(1) of the Criminal Code, as follows:

The Attorney General of Canada or counsel instructed by him or
her for that purpose may intervene in proceedings in the following
circumstances:

(a) the proceedings are in respect of a contravention of, a conspir-
acy or attempt to contravene or counseling the contravention of
an Act of Parliament or a regulation made under that Act, other
than this Act or a regulation made under this Act;

(b) the proceedings have not been instituted by an Attorney
General;

208 Susan McRory



(c) judgment has not been rendered; and
(d) the Attorney General of the province in which the proceedings
are taken has not intervened.

In fact, the first really serious environmental prosecutions in Alberta began as
private prosecutions under federal legislation but were then taken over by the
province.

Summing up: The province prosecutes all charges under provincial legis-
lation, but it may handle charges under federal legislation, or private pros-
ecutions. The federal Crown may or may not prosecute charges under federal
legislation, and may take over private prosecutions of certain federal laws if
where the province declines.

But ...

Simple and logical as the above may sound, section 579.01 of the Code adds
a note of confusion to the process by positing a fourth scenario. It allows a
private prosecutor to present the case while the relevant Attorney General (as
determined in the three steps listed above), appears only as a party, albeit one
with the rights of a party opposed in interest, as follows:

If the Attorney General intervenes in proceedings and does not
stay them under section 579, he or she may, without conducting the
proceedings, call witnesses, examine and cross-examine witnesses,
present evidence and make submissions.

See, for a brief comment, Canadian Broadcasting Corporation et al. v. Morri-
son,” where the Court of Appeal noted in passing that the Attorney General
has an obligation to “supervise” all prosecutions and, in the circumstances an-
ticipated by s. 579.01, may do as laid out in the legislation. As nearly as I can
tell, the mechanics of how that task might be accomplished have not been the
subject of any judicial direction in Canada.

This brings us to the question of who should be the Crown. Here, we leave
the realm of the theoretical and approach the realm of the practical in the
following areas:

THE POLICY

In 1990, Canada and Alberta produced a policy document under the title
“Federal/Provincial Cooperation in the Prosecution of Offences in Alberta”
With respect to pollution cases at that time, the direction was as follows:
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In certain types of particularly sensitive cases, such as those involving
the pollution of the environment and the transportation of danger-
ous goods, both the Attorney General of Alberta and the Attorney
General of Canada will be instructing their own counsel to assume
conduct of concurrent resulting prosecutions.

Theoretically, this allows for two separate sets of charges and two parallel pros-
ecutions. And, presumably, that could lead to two separate trials, two different
decisions, etc., etc. It seldom, if ever, has come to that particular duplication
of effort.

THE PRACTICE

First, as I mentioned, there are very few environmental Crowns available to
cover an entire province. It makes little sense to duplicate effort. Second, it
creates some very real difficulties in both communications and provision of
disclosure with the investigators who originate it and the defence counsel who
receive it. Third, it could take up valuable court time for no apparent good rea-
son. Fourth, and perhaps most persuasive given the Crown’s duty of fairness, it
could lead to inconsistent verdicts.

I found that the best way to divide responsibility for files where there is
overlapping jurisdiction was through very informal discussions. (In my case,
at any rate, these usually took place over a nice lunch.) The questions we dis-
cussed over the salad revolved around capacity, interest, and in some rare
cases, conflict.

Capacity

Holidays, maternity and paternity leave, secondments, and teaching assign-
ments mean that we are not always operating at full strength. And even if
we have all hands on deck, a mega-trial sucks up all of our time and energy.
In my day, when the federal Crown was short staffed, we helped them out.
Sometimes that meant taking over the whole file; sometimes it was just a ques-
tion of a division of labour on joint prosecutions. Sometimes it meant sharing
resources. When the province had the ability to hire expert witnesses, they did.
At a time when the federal Crown had a full time paralegal and I didn’t, I was
allowed to “borrow” her services.

Interest

Every lawyer has different strengths, and it makes sense to play to them. On
Syncrude, Alex Bernard handled the legal research on constitutional challenges
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because he likes that sort of thing. We had another lawyer in our office with
a talent for research and an interest in obscure legislation, so she enjoyed
working on dangerous goods and PCB files, in which there is a lot of overlap
between the federal and provincial legislation. She got involved in the federal
files because she wanted to.

A Conflict

As to a conflict, there were a few files where the accused was another prov-
incial department. In those cases, we needed the federal Crown to assume
conduct of the provincial proceedings. We “paid it back” by assuming conduct
of some of their files. (In one particularly ugly file, we agreed that we owed the
feds at least two files in return!)

So does this mean that provincial/federal relations were all happiness and
light in Alberta? Sometimes yes, and sometimes no, but there was always a way
to make things work. And it is much easier to find one by sitting down and
talking it out then by spouting policy at each other over emails.

RUNNING JOINT PROSECUTIONS

Sometimes the files are just too big or too important to be handled by one
branch of government, R. v. Syncrude being the prime example. When cases
like that came along, we had to find a way to work together. I would like to pass
on to you what we learned to do to handle the challenge.

Be proactive, be proactive, be proactive

You must assume that another mega-trial is just down the road. First of all, there
really is always one lurking just over the horizon and, second, the more you
prepare for these files, the better you can handle the details of the smaller ones.

Be prepared to give quick advice about differing search and seizure
powers under all relevant legislation

The early hours of an investigator’s file are often critical, and evidence needs to
be collected appropriately and legally from the beginning. So Crowns are often
consulted in the early days with respect to evidence gathering, and this is an
area where you need to be proactive in preparing your responses. Case in point:
one of the counsel in my office got a call from an investigator asking what his
powers of search and seizure were on a particular file. The lawyer in question
was meticulous and thoughtful, and she spent almost half an hour summarizing
the various options. At the end, the investigator blew up: “Lady, I'm in a metal
boat on the North Saskatchewan River and it’s 20 below! Just tell me what to do!”

16 | FEDERAL VS. PROVINCIAL CROWNING 211



One of our major roles is to clarify what powers of search and seizure are
allowed under what Acts, and the differences from one Act to another can be
vast. For legislation where the resource is Crown-owned, as in the Water Act
or the Public Lands Act (what I like to call “owner’s legislation”), the investiga-
tors have wide-ranging powers. There are also broad powers under the prov-
incial environmental legislation (section 198, Environmental Protection and
Enhancement Act), but those powers are pretty much limited to the early days
of the investigation. It is vital for the investigators to be aware of the exact dif-
ferences. But other relevant legislation can have much more restrictive clauses.

Finally, there is the question of how evidence gathered under one Act can
be used in a prosecution under other legislation. The differences in powers can
lead to very different approaches in execution.

And, of course, where legislative regimes overlap, the potential problems
multiply. A proactive approach to the difficult questions will allow you to be
ready to go when you need to be.

Agree on who is responsible for disclosure up front

Disclosure is the Achilles’ heel in every mega-file. Managing the vast amount
of information and proving that it was delivered to defence counsel is a huge
undertaking. There is a Major Case Management System for investigations
that has been proven to work. Unfortunately, not every investigating agency
uses it. And sometimes those agencies that do use it are required to work with
agencies that do not. Protocols and a division of responsibility on disclosure
have to be worked out in advance.

Have a common file review process
There are two basic, and mutually exclusive, ways in which an investigation
file results in charges. If the involved Crown agencies are not using the same
one, disaster can ensue. The more traditional model is that the police or other
investigating agency lays the charges before the file ever reaches the Crown.
Only when a trial date has been set is it sent to a Crown for review and trial
prep. (This was my understanding of how the Wabumun file was handled.)
That might work for small files, but for the “mega-file” (which describes many
environmental files) the poor Crown is stuck reading thousands of pages of
materials under the threat of the 18-month timeline set by Jordan (more on
that later).

The other is the “pre-charge approval” system, which we used in Special-
ized Prosecutions where the file was almost “trial ready” at the point when
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charges were approved. That meant the Crown would read every page of the
thousands of pages in a major file more than once, produce a status report
detailing the strengths and weaknesses in the case and summarize the evi-
dence in support of a recommendation to proceed. It is a lot of work! Within
the Specialized Prosecutions Branch, we had the luxury and the privilege of
having the time to do that kind of intensive review. The file review took a long
time, but setting a matter down for trial didn’t. (If I may, I would like to say a
word of thanks to Alberta Justice for giving me the time and freedom to han-
dle these files—mostly!—in the way I thought they needed to be done. I realize
now how very lucky I was.)

Early consultation on which system is to be used on joint files is crucial to
the smooth running of a prosecution file. Otherwise, the differing time con-
straints of opposing systems can create unbearable friction between offices.
On the Syncrude file, planning and discussion allowed the federal and prov-
incial Crown to receive the file on the same day. Then we worked together to
have the file “trial ready” (or almost) on the day that we jointly recommended
that charges proceed. And, by the way, disclosure was then ready to go out, too.

Work towards the shortest limitation period

Under the provincial legislation, you have two years from the offence date (or
its discovery) to lay charges—period, no exceptions. Federal legislation usually
contains an option to proceed by way of indictment, which means no statutory
time limit. If the feds choose to proceed summarily, of course, they may face
similar constraints. (Note: The Jordan “clock” starts ticking when the charges
are laid.)

So the time crunch is a constant for provincial investigators and Crown.
We must get charges out the door in less than two years, regardless of the ser-
iousness of the offence or the size of the investigation. Adding to the pressure
on the provincial side is the practice of allowing the accused an opportunity
to provide additional information prior to a final decision to proceed. If they
choose to provide it, it must be reviewed (however lengthy) and may trigger
the necessity of follow-up investigations. But the 24-month deadline does not
change in any way to allow for the additional time.

Our federal colleagues don't face the same time constraints, but it really
helps when they understand what we on the provincial side might face. On
one particularly memorable file (for me), the federal investigators and Crown
weren't in any particular hurry, but on my side I was told that a failure to get
the matter to trial quickly might be “career-ending” Frankly, I wasn’t terribly
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concerned, but it was nice when my federal colleagues made a point of speed-
ing up their work to allow me to avoid finding out if the threat was real.

Jordan and the right to a speedy trial

The 2016 decision of the Supreme Court of Canada in R. v. Jordan™ has put new
pressure on both the federal and provincial Crown to get their act in order. In
Jordan, the court held that there is a presumption that the accused’s right to a
trial within a reasonable time (s. 11(b) of the Charter) is violated if more than
18 months elapse between first appearance and trial. Delay attributable to the
defence doesn’t count towards the 18-month limit, but assuming that isn’t a
factor, then the onus shifts to the Crown to prove that the delay was reason-
able. The importance of the charge isn’t a consideration; basically it’s only the
complexity of the trial that counts. I am not aware of any decisions that have
given Jordan rights to corporate accused but can certainly see it is a possibility.
Crown working in the area had best be aware of the arguments that might be
made about just that issue. Any defence lawyer worth his salt certainly will be!

Don’t get Kienapple’d

It’s very hard when so much work and resources go into a file when at the
end of the day, one set of charges may be stayed by reason of the rule in
Kienapple against duplicitous charges. We knew that might happen heading
into Syncrude. So before we ever got to the courthouse steps, we had our strat-
egy already laid out in the event of a successful defence application. The inves-
tigators and Crown on both sides agreed that the federal charge was the better
one on which to proceed based on the option for dual procedure, potential
custodial sentences, and greater fines based on a per-bird calculation.

Beware of Criminal Code Section 725(2)

Although the federal Crown cannot directly withdraw provincial charges, and
vice versa, there is a provision in the Code that, de facto, allows precisely that
thing to happen. In sentencing, unless the court decrees otherwise, the Crown
and the accused can agree to read in facts supporting other offences with the
result that “no further proceedings may be taken with respect to any offence
described in those charges or disclosed by those facts”

In theory, that means I could craft a statement of facts that includes evi-
dence which would have been used in support of a federal offence, thus pre-
cluding federal charges down the road. Talk about a quick way to end good
federal-provincial relations!
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Solve the problem on a personal level, not in head office

Now this is just me. My experience is that there is an immediacy and incentive
to solve problems, when you are the poor bastard who will be standing before
the court in the near future, that no head office manager could appreciate.
Enough said.

The only folks allowed to make decisions on a file are the folks who have
read the damn file

Another personal “rule” The typical accused on an environmental file is a very
different creature than the traditional criminal. They are multi-million, if not
billion, dollar corporations who in other circumstances are good corporate
citizens. They commit offences not because they want to but because they as-
sign such a low priority to environmental protection. The strategies and ap-
proaches to charging, negotiations, and sentencing that work for a bank rob-
ber don’t work here. Unless the traditional criminal prosecutions boss has read
the file and knows the relevant law, his or her suggestions aren’t very helpful
or welcome and may even interfere with proper and due process. Therefore,
improper instructions are to be resisted at all costs.

The health of the file should be the overriding consideration, not

turf protection

When conflict arises as to whose file it is, it’s easy to get your back up. Little
things like determining who is lead counsel can cause friction. Even though I
did not always remember it right away during difficult moments, it helped to
be reminded that at all times “the file must come first” Being frustrated with
the federal investigator or Crown is a luxury that I don't have if it interferes
with the progress of the file. Leave your ego at the door if you want to do your
job well.

Invest in each other

There will be bad days and conflict with any joint enterprise, and it’s worse
when there is a ton of publicity on a file, so it is important to invest in the
relationship with the other office well in advance. It may be as simple as going
for lunch and keeping each other up to date on files of mutual interest. It might
extend to helping out on research or even sending each other to conferences.
Federal/provincial relations were at an all-time high when we sent the fed-
eral Crown to one of our conferences in California. (Note: funding was pro-
vided by the Western States Project, a federation of American environmental
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prosecuting agencies that makes it possible for our lawyers to attend their
conferences.)

Establish the business rules BEFORE the big file

In the early days of the Syncrude investigation, the Crown and investigators
from both sides agreed in advance that regardless of which charges went
ahead, we would help each other. We divided up the work on the file, and
we agreed to follow the Alberta Specialized Prosecutions’ process for recom-
mending charges.

Cross-appoint agents

This is new to me, and it is based on reading the case law in preparing for this
chapter. Where there have been challenges as to who the Crown ought to be,
they are solved easily by having written appointments identifying each other
as agent for the other guy. You might even consider filing them with the court,
the way defence counsel do.

Invest in the investigative services

This is not just about federal versus provincial investigators; it’s about cross
training for all government investigating agencies. In reality, some of these files
are so big that no one agency could handle them. Examples in my career where
cooperation between investigators was vital included the Hub Oil explosion in
Calgary, the derailment of a CN train at Lake Wabumun or Syncrude, or every
big pipeline rupture. On a major file, investigators from multiple agencies will
be involved, and the time to make introductions is not at the scene.

Since 2006 we have hosted an annual one-week conference for investiga-
tors from agencies across government, provincial and federal alike, using in-
structors from the RCMP, the city police forces, Fish and Wildlife, or whoever
else had the expertise. We also have fought to have Major Case Management
adopted as the system for managing all investigations, so that when there is a
joint venture the investigators will know how to communicate and work with
each other.

Never proceed on the expectation that there will be a guilty plea

This one is hard. The stats say that something like 8o to 9o percent of criminal
trials are resolved by way of a guilty plea, and if you were looking at the world
from a time management perspective, it would make sense to defer the effort
in preparation until such time as a trial was inevitable.
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But we are not in the time management business. Files only proceed if
the Crown determines that there is a reasonable expectation of conviction
and that the prosecution is in the public interest. The strengths and weak-
nesses of the Crown’s case are revealed through an intensive review of the file.
Recommending the appropriate sentence requires an in-depth understanding
of the file. And let’s be practical: the defence counsel who handle big environ-
mental files are some of the best in the business. They can smell the lack of
preparation from a mile off. Seldom are they afraid to take a matter to trial
and will certainly do so if there is even a sniff of a possibility that it is in their
client’s best interests. If you are not ready for them, rest assured they will be
ready for you.

Conclusion

I enjoyed tremendously my chance to work on environmental and regulatory
files. They certainly present unique challenges! They are big, complex, hard-
fought, and cover areas of law that are unfamiliar to most courts. Just the juris-
dictional questions alone between the two senior levels of government require
special handling, and as to the actual investigations and taking the matters to
trial, well, anyone to wants to prosecute these cases had better like hard work.
When I look back at what I have written, I realize that most of my recom-
mendations come down to “work hard and play nice with the other people on
your team.”

Perhaps it did not require 4,000 words to say it, but I hope that my sugges-
tions are useful to anyone who has the courage and the desire to get a mega-
trial into a courtroom. I wish you the best of luck. May you enjoy yourself as
much as I always do!

NOTES
1 1983 CanLII 3141 (SCC). 3 2017 MBCA 36 at para 24.
2 (1979), 51 CCC (2d) 430). 4 [2016] 1SCR 631.
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Who Should Prosecute:
Intragovernmental Aspects

MARTIN Z.P. OLSZYNSKI*

Scenario 1 (“Mexican fish o0il”): On a late afternoon, the flight crew of a
Transport Canada Dash 8 surveillance aircraft is conducting a routine aer-
ial patrol above and along the shipping lanes off the west coast of Vancouver
Island. The crew detects and observes an oily slick on the surface of the ocean.
Proceeding to make several passes over one of the ships in the area—the M/T
Champion—the crew further observes and records a hose connected to one
of the manifolds on the port side of the ship dangling above the surface of
the ocean and discharging a brownish-coloured oily substance, leaving a slick
approximately 35 miles in length.'

Scenario 2 (“Mudfest”): A conservation officer observes an off-road race in-
volving large trucks. Two hours later, he observes sediment entering into a
nearby river, which turns the river from transparent to opaque. The silt is en-
tering the river from a storm sewer connected to a ditch. Upon entering the
property, the conservation officer videotapes one of the trucks from the race
being washed with a fire hose. It is apparent that the sediment being washed
off was running down off the property into the ditch, into the storm sewer,
and into the river. The river is a fish migratory route, a spawning habitat, and
fishing grounds.?

Introduction

The purpose of this chapter is to provide some insight into the federal en-
vironmental regime, and the prosecution of federal environmental offences in

* The views and opinions expressed herein are those of the author alone.
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particular. After setting out in general terms some of the federal environment-
al offences that judges and practitioners are most likely to encounter, the chap-
ter describes the roles of the various actors, including departmental officials,
prosecutors, and legal services lawyers, in carrying a prosecution forward, as
well as some of the considerations that influence whether and which charges
are ultimately laid. While these generally fall into one of two groups—the suffi-
ciency of the evidence and the public interest in prosecuting an offence—their
content is influenced by the different perspectives brought by each of the rel-
evant actors.

Common Federal Environmental Offences

While there is now in Canada a relatively robust jurisprudence with respect
to regulatory offences generally® and environmental offences specifically,* it is
useful to remember that, unlike some other jurisdictions that have established
specialized environmental courts,” in Canada most (if not all) environment-
al offences are tried in generalist provincial courts where they form only a
fraction of the judiciary’s caseload.® In addition to informing the discussion
that follows, therefore, this part is intended to serve as a bit of a primer on the
federal environmental regime.

While there are over 30 different federal laws that may be considered en-
vironmental in character,” most federal environmental prosecutions are for
offences under one of the following four statutes: the Fisheries Act,® the Can-
adian Environmental Protection Act, 1999 (CEPA, 1999),” the Migratory Birds
Convention Act, 1994 (MBCA, 1994)"° and the Canada Shipping Act, 2001.** The
first three of these are described in some detail below.

THE FISHERIES ACT: HABITAT PROTECTION AND POLLUTION
PREVENTION

Since the introduction in 1976 of the habitat protection provisions, the
Fisheries Act has been widely considered one of Canada’s most important
environmental laws. The most relevant provisions for our purposes here are
subsections 35(1) and 36(3). Currently, subsection 35(1) prohibits the carrying
on of any work, undertaking, or activity that results in the harmful alteration,
disruption, or destruction (HADD) of fish habitat, which the Act defines as
spawning grounds and other areas (nursery, rearing, food supply, and migra-
tion) on which fish depend.'? In R. v. Posselt, the court held that “the offence
is established if the Crown proves beyond a reasonable doubt that the accused
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interfered with the fish habitat in a way that has impaired the value or the
usefulness of the habitat for one or more of the purposes described in the
definition of ‘fish habitat”*?

As for subsection 36(3), it prohibits the deposit of “deleterious substances,”
a defined term pursuant to section 34, in waters frequented by fish or in any
place where that substance, or some resulting deleterious substance, may en-
ter such waters. In contrast to some other regimes—including the prohibition
against HADD—the jurisprudence is clear that the focus is on the substance
being deposited, and whether or not it is deleterious to fish, not on the receiv-
ing environment: “What is being defined is the substance that is added to the
water, rather than the water after the addition of the substance”**

Contravention of subsections 35(1) or 36(3) is an offence pursuant to sub-
sections 40(1) and (2), respectively. Importantly, neither prohibition is abso-
lute. Works, undertakings, and activities resulting in HADDs can be author-
ized by the minister or by regulations pursuant to paragraphs 35(2)(a)-(c).
The deposit of deleterious substances can also be authorized, but at present
only through regulations promulgated pursuant to subsection 36(5). The Metal
Mining Effluent Regulations (MMER)'°*—the primary federal regulation aimed
at mining effluent and tailings disposal—are one example of such regulations.*®

CEPA, 1999: HAZARDOUS SUBSTANCES AND DISPOSAL AT SEA

CEPA, 1999 is often referred to as Canada’s “flagship environmental legis-
lation,” the primary purpose of which is “to contribute to sustainable develop-
ment through pollution prevention”!” With 12 distinct parts and over 340 sec-
tions, this multifaceted legislation covers such matters as pollution reporting
(Part 3), pollution prevention (Part 4), controlling toxic substances (including
animate products of biotechnology—Parts 5 and 6), and controlling pollution
and managing waste, which includes marine and air pollution (Part 7). The
focus here is on Part 5 and Part 7.

While a comprehensive explanation of Part 5 is well beyond the scope of
this chapter,'® the basic objective of the regime is to assess, characterize, and
manage (as necessary) the approximately 23,000 substances already in use in
Canada as well as new ones (whether manufactured or imported into Canada).
Where, following assessment, a substance is determined to be “toxic,”*” it is
placed on the Toxic Substances List*® and may then be subject to regulations by
the Governor in Council (Gic) dealing with a wide range of issues including
its manufacture, processing, sale, import, export, and release. There are now
over 25 such regulations (roughly half of all regulations under CEPA, 1999),
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regulating such chemicals as PCBs, ozone depleting substances, benzene,
and mercury.

With respect to marine pollution, these provisions are essentially the same
as those considered in the constitutionally significant R. v. Crown Zellerbach,**
and they implement some of Canada’s commitments pursuant to the Conven-
tion on the Prevention of Marine Pollution by Dumping Wastes and Other Mat-
ter, 1972, and the related 1996 Protocol. Division 3 sets out the regime for dis-
posals at sea. Paragraph 125(1)(a) prohibits disposal of a substance at sea, other
than those substances incidental to or derived from the normal operations of
a ship, unless it is done in accordance with a Canadian permit.

Offences under CEPA, 1999 are set out in sections 272 to 274, each of
which sets out a different fine regime (different minimums and maximums).
Contravention of paragraph 125(1)(a) (disposal at sea) is an offence pursuant
to both paragraphs 272(1)(a) (for persons and corporations) and 272.4(1) (for
ships). Contravention of regulations, which as noted above play a primary role
in the toxic substances regime, is an offence pursuant to various sections de-
pending on the specific regulatory provisions in question. Paragraph 272(1)
(h) makes it an offence to contravene any provision of regulations “designated
by regulations made under section 286.1” According to the Regulatory Impact
Analysis Statement (RIAS) that accompanied these regulations, their objective
is to secure the imposition of the new—and higher—fine scheme?? for offences
involving “harm or risk of harm to the environment, or obstruction of author-
ity”** Applying these criteria, Environment Canada (EC) identified over 8o
provisions from 25 different CEPA, 1999 regulations, the vast majority of which
regulate toxic substances.”* Contravention of other regulatory provisions is an
offence per section 272.1 and does not attract the higher fine regime.

THE MIGRATORY BIRDS CONVENTION ACT, 1994: PROTECTING
MIGRATORY BIRDS

The MBCA, 1994 implements Canada’s international obligations under the
Migratory Birds Convention.>® As noted by the Court in R. v. Carriere,*® the
preamble to the original 1916 Convention recognized that migratory birds “are
of great value as a source of food or in destroying insects which are injurious
to forests and forage plants on the public domain”?” In amendments to the
Convention in 1995, the parties reiterated their commitment to

the long-term conservation of shared species of migratory birds for
their nutritional, social, cultural, spiritual, ecological, economic, and
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aesthetic values through a more comprehensive international frame-
work that involves working together to cooperatively manage their
populations, regulate their take, protect the lands and waters on
which they depend, and share research and survey information.?®

Common offences under the MBCA, 1994 include illegal hunting activities®
as well as contraventions of sections 5 and 5.1. Section 5 prohibits the unlawful
possession of migratory birds or nests, including for commercial transactions.
Subsections 5.1(1) and (2) are similar to subsection 36(3) of the Fisheries Act, in
that they prohibit any person or vessel from depositing or permitting the de-
posit of a substance harmful to migratory birds in waters or areas frequented
by migratory birds, or in a place where the substance may enter such waters
or a place. The subsection 5.1(1) offence was most recently explained in the
relatively high-profile prosecution of a Canadian oil sands company following
the death of approximately 1,500 birds after these landed on one of its tailings
ponds in the spring of 2008.%°

Finally, because the MBCA, 1994 applies not only to persons but also ves-
sels, paragraph 5(3)(a) explicitly exempts deposits authorized by the Canada
Shipping Act, 2001.

The Players
ENFORCEMENT PERSONNEL

Except in the case of a private prosecution, enforcement personnel (variously
designated) are usually the first to learn about a potential offence, either in the
course of an inspection or as a result of a reporting requirement.’* Under the
Fisheries Act, for example, enforcement personnel are designated by the min-
ister as “fishery officers” or “fishery guardians” (per section 5), or as “fishery
inspectors” pursuant to section 38. Fisheries officers and guardians have the
authority to enforce all Fisheries Act provisions,*? while fishery inspectors are
limited to matters relating to habitat protection and pollution prevention:

38(3) An inspector may, for a purpose related to verifying compliance
with this Act, enter any place or premises, including a vehicle or ves-
sel—other than a private dwelling-place ... in which the inspector

believes on reasonable grounds that

(a) there is anything that is detrimental to fish habitat; or
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(b) there has been carried on, is being carried on or is likely to be
carried on any work, undertaking or activity resulting or likely
to result in
(i) the alteration or disruption of fish habitat, or
(ii) the deposit of a substance in water frequented by fish.*’

Generally speaking, enforcement personnel are guided by compliance and
enforcement policies that are often publicly available. With respect to the
Fisheries Act, fishery officers and guardians are guided by the 2001 Compliance
and Enforcement Policy for the Habitat Protection and Pollution Prevention
Provisions of the Fisheries Act (Fisheries Act Enforcement Policy),’* a joint effort
by the Department of Fisheries and Oceans (DFO) and EC to promote con-
sistency in their compliance and enforcement activities, bearing in mind the
bifurcation since 1978 of responsibility for the environmental provisions of the
Act, with section 35 remaining with DFO and subsection 36(3) administered
by EC.*?

Compliance and enforcement policies usually set out a range of poten-
tial enforcement activities (e.g. inspections, investigations, the issuance of
warnings, and prosecution), and then set out the criteria to be considered
in response to alleged violations. For example, the above noted Fisheries Act
Enforcement Policy lists the following criteria:

« Nature of the alleged violation;*®
« Effectiveness in achieving the desired result with the alleged violator;*”
« Consistently in enforcement;*®

According to that same policy, prosecution will always be pursued where evi-
dence establishes that:

o there is evidence that the alleged violation was deliberate;

o the alleged violator knowingly provided false or misleading
information to enforcement personnel;

o the alleged violator obstructed enforcement personnel in the carrying
out of their duties or interfered with anything seized under the Act;

o the alleged violator concealed or attempted to conceal or destroy
information or evidence after the alleged offence occurred; or

o the alleged violator failed to take all reasonable measures to comply
with a direction or an order issued pursuant to the Act.
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While federal enforcement personnel may in some jurisdictions (e.g. Ontario)
lay charges for alleged offences without first consulting with the Attorney
General of Canada (AGC), the ultimate decision on whether to proceed with
prosecution of the charges rests with the AGC as represented by the Public
Prosecution Service of Canada (PPsc) (discussed in the next section).

A final note, and a relatively recent development that is relevant to the
discussion here, is the nearly ubiquitous adoption of “risk-based” approach-
es to compliance and enforcement in the regulatory world, including in the
environmental context. As a practical matter, while a prosecutor makes the
ultimate determination about whether or not to proceed with a prosecution,
alleged violations must first be detected. Risk-based regulation in this context
has been described as:

a targeting of inspection and enforcement resources that is based on
an assessment of the risks that a regulated person or firm poses to the
regulator’s objectives. The key components of the approach are evalu-
ations of the risk of non-compliance and calculations regarding the
impact that the non-compliance will have on the regulatory body’s
ability to achieve its objectives. Risk-based regulation thus offers an
evidence-based means of targeting the use of resources. It differs from
“pyramidic” approaches by emphasizing analysis and targeting rather
than a process of responsive escalation.*

While the Fisheries Act Enforcement Policy discussed above has some risk-
based characteristics, especially some of the factors pertaining to the nature of
the alleged violation,*’ the second and third criteria, as well as the list of facts
that favour the initiation of a prosecution, are more reflective of the pyramidic
approach: “A range of enforcement sanctions extending from persuasion, at its
base, through warning and civil penalties up to criminal penalties.”*!

A clearer example of risk-based regulation can be found in the Compliance
and Enforcement Policy for CEPA, 1999.** This enforcement policy states that
“the schedule of inspections will be determined by the risk that the substance
or activity presents to the environment or to human health, and by the compli-

ance record of the individual, company or government agency.**

THE PUBLIC PROSECUTION SERVICE OF CANADA (PPSC)

Formerly known as the Federal Prosecution Service, a branch within the
Department of Justice, the PPSC is now an independent organization that re-
ports to Parliament through the AGC. By a fairly wide margin, Crown prosecu-

224 Martin Z.P. Olszynski



tors have the most decision-making authority with respect to whether a pros-
ecution will proceed to court. In some jurisdictions (e.g. British Columbia),
their approval is necessary before charges are laid. Even in those jurisdictions
where pre-approval is not required, however, prosecutors retain the discretion
to stay a prosecution if the circumstances do not satisfy the following criteria
(relevant to both pre-approval and stays), which are also publicly available in
what is referred to as the FPS Deskbook:

1. Is the evidence sufficient to justify the institution or continuation of
proceedings?
a. A bare prima facie case is not enough; the evidence must dem-
onstrate that there is a reasonable prospect of conviction.

2. Ifitis, does the public interest require a prosecution to be pursued?
a. The factors here will vary from case to case, but generally the
more serious the offence, the more likely it is that a prosecution
is in the public interest.**

With respect to the second criterion, the FPS Deskbook makes clear—and
current practice bears this out—that prosecutors ought to consult with the
relevant investigative agencies:

This may be particularly important in the case of prosecutions
under statutes such as the ... the Fisheries Act ... or the Income Tax
Act, where the offence provisions serve important regulatory goals.
Consideration of what the public interest requires will of necessity
require consideration of how the regulatory purpose of the statute
might best be achieved. If, for example, the relevant regulatory au-
thority has a mechanism for dealing with the alleged offender such
as a compliance program, Crown counsel should consider whether
an alternative such as this might better serve the public interest than
prosecution.*®

DEPARTMENTAL LEGAL SERVICES

Finally, most federal departments and agencies have their own legal services
unit (LSU), often staffed by counsel from the Department of Justice. The role
of legal services counsel in the prosecution context varies with the circum-
stances. In the past, counsel have acted as agents for the Crown in prosecutions
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involving their client department. In most instances, however, counsel play a
supporting role, first assisting enforcement personnel in assessing an alleged
violation and then, if charges are laid, assisting the Crown prosecutor in under-
standing the relevant provisions (as necessary) and the client department’s
objectives in the prosecution. This is especially the case on appeal, where the
primary concern may not be directly related to the specific violation at issue
but rather an important question of law, such as the correct interpretation of a
key provision or complex regulatory scheme.

Application
WHICH SHOE FITS BEST?

As noted above, among the primary considerations for determining whether
to proceed with a prosecution is whether the evidence demonstrates a reason-
able prospect of conviction.*® As the two scenarios set out at the outset of this
chapter make clear, however, occasionally multiple violations may be at play.

With respect to the Mexican fish oil scenario, and bearing in mind the
discussion in Part 2, potential offences include contravention of CEPA, 1999
(para. 125(1)(a)—unlawful disposal at sea) and the MBCA, 1994 (subs. 5.1(1)—
deposit of a substance harmful to migratory birds), both of which are adminis-
tered by EC. With respect to the second scenario, Mudfest, both the subsection
35(1) prohibition against HADD (administered by the DFO) and the subsection
36(3) prohibition against the deposit of a deleterious substance (administered
by EC) are on their face applicable.

In such instances, prosecutors may properly be influenced by strategic
considerations. With respect to the Mudfest scenario, for example, an experi-
enced prosecutor would know that in order to secure a conviction fora HADD,
the evidence must demonstrate—beyond a reasonable doubt—that some iden-
tifiable habitat was actually harmfully altered, disrupted, or destroyed. Though
by no means impossible, such site-specific harm is often difficult to prove and
generally requires expert evidence.*’” In order to secure conviction for contra-
vening subsection 36(3), on the other hand, the evidence must simply show
that the substance being deposited is deleterious to fish when deposited into
any water. The choice may further be simplified where judges in previous cases
have taken judicial notice of some element of the offence, for example, that a
particular substance is a deleterious substance, as they have in the case of silt.*®

DEPARTMENTAL POLICIES AND PRIORITIES

In the regulatory context—and the environmental context in particular—
determining whether a prosecution is in the public interest is very much an
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exercise in cost-benefit analysis (CBA). Simply put, the gathering of evidence
and its presentation in court, which includes the preparation of witnesses, can
be costly endeavours. A department or agency may not feel justified in incur-
ring such costs where the violation is not considered a significant risk (under
a risk-based approach)—even where the available evidence suggests a reason-
able prospect of conviction. In the Mexican fish oil scenario, for example, it is
worth recalling that the occurrence was first observed by a Transport Canada
(Tc) flight crew. TC also has a mandate with respect to ship pollution under
the Canada Shipping Act, 2001. Nevertheless, charges were laid under CEPA,
1999. One possible explanation is that TC did not consider a prosecution under
its legislation to be necessary or useful in achieving its mandate in this context.
While such views are theoretically not binding on a prosecutor, proceeding
with a prosecution is difficult if the necessary evidence supporting a charge is
not collected at the time.

That being said, most federal departments with an environmental protec-
tion mandate have entered into information-sharing arrangements with other
departments, such as the National Aerial Surveillance Program (NASP) oper-
ated by TC that detected the Mexican fish oil incident. The NASP crew in that
case informed EC of the incident, which then conducted its own follow-up
and determined that the accused likely violated the disposal at sea provisions
of CEPA, 1999. As another example, the Deposit Out of the Normal Course of
Events Notification Regulations*® under the Fisheries Act designate both prov-
incial and federal officials for the purposes of spill notification, a system that
ensures the dissemination of knowledge about pollution events to both federal
and provincial officials. Such arrangements increase the chances that at least
one agency will consider a prosecution to be in the public interest.

NOTES

1 This scenario is based on the facts 4 Indeed, whole volumes are now written

in a recent prosecution from British
Columbia—R v Champion Shipping A/S,
Court File No 157673-1 (2013).

This scenario is based on the facts in R

v Jackson (2002), 48 CELR (NS) 259 (Ont
Sup Ct).

Rv City of Sault Ste-Marie, [1978] 2 SCR
1299, being the foundational authority
establishing that regulatory offences, also
referred to as public welfare offences,
are not “true crimes” and generally fall
within the “strict liability” category

of offences.
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On the merits of such courts, see Brian

] Preston (Chief Justice), “Benefits of
Judicial Specialization in Environmental
Law: The Land and Environment Court
of New South Wales as a Case Study”
(2011-12) 29 Pace Envtl L Rev 396.
Having searched various court websites
(e.g. Ontario, British Columbia), I found
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Science and Advocacy

HEATHER McLEOD-KILMURRAY

What does an environmental advocate need to know about science? What
does she need to help judges to understand about science? Analysis of the
interrelationship between science and law has been extensive and is still evolv-
ing.' The focus of this chapter is on a much narrower aspect of this debate,
namely the role of science in advocacy in environmental prosecutions.

The first obvious but important point is that the majority of lawyers and
the judges they appear before are not scientists themselves. It is therefore cru-
cial for them to know when, what kind, and how much science is necessary,
whether to prove the environmental offence or to substantiate the defence of
due diligence. It is important to be clear on the different goals of, and stan-
dards of proof in, law and in science. Finally, in environmental cases, the issue
of scientific uncertainty is relevant and must be dealt with by advocates.

Purposes and Standards in Science and Environmental
Prosecutions

Deciding when, what kind, and how much science is necessary in a legal case
depends on the purpose of the litigation in question. What is the purpose of
science and what is its role in law? It is sometimes argued that both science and
law seek “the truth,” but the US Supreme Court in Daubert noted some of the
differences in these quests:

Scientific conclusions are subject to perpetual revision. Law, on the
other hand, must resolve disputes finally and quickly. The scientific
project is advanced by broad and wide-ranging consideration of a
multitude of hypotheses, for those that are incorrect will eventually
be shown to be so, and that in itself is an advance. Conjectures that
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are probably wrong are of little use, however, in the project of reach-
ing a quick, final, and binding legal judgment—often of great conse-
quence—about a particular set of events in the past.”

While the purposes of science and law may be seen to vary from each other, the
purposes of law also vary across legal fields. In tort law, the primary purpose is
corrective justice between the parties, and therefore the balance of probability
is the test. In administrative law, the purpose is to determine whether execu-
tive actions were fair, efficient, and legitimate, and therefore the standard is
usually reasonableness.’ In criminal cases, the goals are different again, and
they are even more specific in environmental prosecutions. What is required
to be proved in these cases?

Some harms to the environment might be caught by the Criminal Code*
itself,” in which case the full criminal law standard of proof beyond a reason-
able doubt would apply to proof of both the crime and any defences to it. The
penalty for Code offences is often incarceration. Further, a significant social
stigma is attached to being charged with a crime, even if the ultimate verdict is
not guilty. The courts, therefore, tend to be heavily influenced by the need to
avoid wrongful convictions.

Yet the majority of environmental harms are caught by specific environ-
mental legislation that creates prohibitions or offences punishable primarily
by fines (though very rarely incarceration is ordered, particularly for repeat of-
fences or failure to comply with court orders). Benidickson provides several ex-
amples of such provisions, including section 30 of the Ontario Water Resources
Act® and subsection 36(3) of the federal Fisheries Act,” noting that “[o]ffences
in the environmental context are generally described as regulatory or public
welfare offences” that “may be further subdivided into three classifications—
mens rea, strict liability, and absolute liability offences,” and that environment-
al offences ... fall overwhelmingly within the strict liability category””®

The goals of these three types of offences differ in important ways. Full
mens rea means the full criminal code burden of proof, with the rationale that
severe penalties such as incarceration require higher standards of proof and
greater intention on the part of the defendant. Absolute liability offences rep-
resent a drastically different social decision—that the prevention and penal-
ization of particular kinds of conduct are more important than fairness to
the accused.

Strict liability offences, which most environmental offences are, provide a
kind of middle ground. They require the prosecutor to prove the actus reus to
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the criminal standard of beyond a reasonable doubt, but then the burden shifts
to the defendant to prove that he or she showed due diligence, to be proved on
the civil standard of a balance of probabilities.

This is because, as stated in Wholesale Travel,” “[t]he objective of regula-
tory legislation is to protect the public ... from the potentially adverse effects
of otherwise lawful activity.... The concept of fault in regulatory offences is
based upon a reasonable care standard and, as such, does not imply moral
blameworthiness in the same manner as criminal fault” That case also stated
that “[w]hile criminal offences are usually designed to condemn and punish
past, inherently wrongful conduct, regulatory measures are generally directed
to the prevention of future harm through the enforcement of minimum stan-
dards of conduct and care”’

This underlines several important aspects of strict liability offences. They
are intended to “protect the public ... from ... potentially adverse risks,” which
suggests that there is greater emphasis on risk prevention in these cases than in
criminal law, as well as a focus on prevention of future harm, rather than pun-
ishment of past wrong, a very different goal from Criminal Code offences and
therefore requiring a different standard of proof. This is important in selecting
the types of science to be used, the approach to interpreting it in court, and the
degree of certainty required.

Uncertainty, Standards of Proof, and Fields of Science

Environmental cases often involve not only science but scientific uncertainty.
Just as with standards of proof, there are various kinds of uncertainty, with dif-
fering causes. There are, for example, “preventable scientific uncertainties™*
that result from a lack of research, but there are also uncertainties even in
cases where the highest degree of scientific investigation has been undertaken,
because the current state of science simply cannot answer with certainty the
question of whether this particular contaminant caused this particular en-
vironmental or health effect. There is also an important difference between
awareness of uncertainty, where we can predict and articulate with some de-
gree of accuracy at least the level of potential risk, and situations where “we
don’t know that we don’t know” and therefore proceed as if we have certainty
when in fact we do not.

Scientific uncertainty is more likely to arise in prosecutions for violations
of qualitative, rather than quantitative, standards. Consider, for example, sub-
section 36(3) of the Fisheries Act, which has been the subject of many environ-
mental prosecutions, as we will see below:
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36(3) ... no person shall deposit or permit the deposit of a deleteri-
ous substance of any type in water frequented by fish or in any place
under any conditions where the deleterious substance or any other
deleterious substance that results from the deposit of the deleterious
substance may enter any such water.

“Deleterious substance” is defined in section 34 of the Act as “any substance
that, if added to any water, would degrade or alter or form part of a process
of degradation or alteration of the quality of that water so that it is rendered
or is likely to be rendered deleterious to fish or fish habitat or to the use by
man of fish that frequent that water” Whether a substance is deleterious is
a qualitative question. These kinds of offence provisions are more subject to
interpretation than quantitative standards, which are based on numerical and
measurable limits on substances or emissions. However, the kinds of cases that
do raise scientific uncertainty may involve significant environmental or health
risks, and it is therefore essential to have an effective approach to deal with
scientific uncertainty fairly and effectively.

Various tools have been proposed to deal with the different kinds and de-
grees of scientific uncertainty at the interface between law and science. Charles
Weiss has developed a “subjective scale of scientific uncertainty,” which is “a
tool to help increase the precision and rationality of discourse in controver-
sies in which generalists untrained in natural science must judge the merits
of opposing arguments in dispute among scientific experts” to clarify the risk
probabilities.'* He states that this is similar to the quantitative scale of scientif-
ic uncertainty used by the Intergovernmental Panel on Climate Change to pro-
vide clarity on the numerical probability of their conclusions about the science
of climate change being accurate.'* However, Weiss’s scale is subjective in that
it is intended to allow scientific experts to express their subjective degree of
uncertainty about their opinion. He states that this table may help to avoid the
problem that “issues of scientific uncertainty become inextricably intertwined
with differences in policy and philosophy.”**

Weiss tries to help lawyers and scientists to talk to one another by lining
up scientific uncertainty with legal standards of proof. For example, Weiss
equates “beyond a reasonable doubt” with the scientific level of certainty of
“rigorously proven; Critical experiment(s) give(s) a clear an unambiguous re-
sult, excluding alternative explanations,” and gives the example of “AIDS is
caused by HIV.” The lower civil standard of a balance of probability is similar
to the scientific approach of “more likely than not. If I have to choose, this
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seems more likely to be true than untrue,” and the corresponding example is
“there has been liquid water on the surface of Mars at some time within the
past 100 million years”'?

Effective environmental advocacy in prosecutions will ensure that the un-
certainty in expert testimony is addressed and clarified. In regulatory offences,
it could be argued that since the goals are somewhat different from those in-
volved in “true” crimes and the goal is to protect the environment and human
health and prevent risk of harm, the precautionary approach should apply,
and uncertainty should be resolved in favour of penalizing risk creation and
preventing risk.

In addition to uncertainty, another issue in relation to science and advo-
cacy arises from the many different branches of science that can be involved
in environmental prosecutions. Jurists require awareness of the different ap-
proaches in these branches of science, and of the advantages and disadvantages
of relying on them in environmental cases. For example, scientific evidence in
environmental situations can include scientific fields as varied as medicine,
epidemiology, public health, environmental health, hydrogeology, geology,
environmental engineering, environmental chemical engineering, toxicology,
hematology, and oncology, among many others.

It is also important to understand that some of these fields of science
have different goals, time frames, and standards than others, just as the vari-
ous branches of law do. For example, epidemiologists can wait generations to
reach a result, and tend to prefer Type I over Type II errors.'® They wait until
they reach almost complete certainty before providing opinions. By contrast,
clinical doctors have to treat a patient now, based on the evidence they have,
however limited it may be. They proceed on what is more like a balance of
probabilities because they have a short time frame and a need for an immedi-
ate decision to solve a current problem. As a result, this field of medicine is
much closer to the role and realities of litigators and judges.'” This under-
standing may also inform the types of scientific evidence advocates may wish
to put before the court in a given environmental case.

Expert Evidence, Novel Science, and Admissibility

Advocates must choose the appropriate type of scientific evidence and meet
the appropriate standard of proof, but they also have to pass the admissibility
threshold. This has been the subject of much debate in the United States since
the 1993 US Supreme Court decision in Daubert, a toxic tort case about an
allegedly defective drug, which dealt with “novel science” and established a
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greater “gatekeeping” role for judges. The court set out the “standard for de-
termining the admissibility of novel scientific evidence at trial,”*® developing a
four-part test that more strongly emphasized peer review and “general accept-
ance” by the scientific community than the prior test. The court emphasized
that the methodology, not the results, are the focus. It is interesting that the
court admitted that “there are no certainties in science” and required that “the
known or potential rate of error ... and the existence and maintenance of stan-
dards controlling the technique’s operation” be clarified. In Daubert, the court
recognized the risks in this stricter approach to admissibility:

We recognize that, in practice, a gatekeeping role for the judge, no
matter how flexible, inevitably on occasion will prevent the jury from
learning of authentic insights and innovations. That, nevertheless, is
the balance that is struck by Rules of Evidence designed not for the
exhaustive search for cosmic understanding but for the particularized
resolution of legal disputes.*”

Canadian courts tend to be more generous with admissibility. The Supreme
Court of Canada, in the criminal case of R. v. Mohan,*® provided the four
Canadian criteria for admissibility of expert evidence:

(a) relevance;

(b) necessity in assisting the trier of fact;

(c) the absence of any exclusionary rule; and
(d) aproperly qualified expert.**

Relevant means logically relevant and also entails an assessment of whether
“its probative value is overborne by its prejudicial effect, if it involves an in-
ordinate amount of time which is not commensurate with its value or if it is
misleading in the sense that its effect on the trier of fact, particularly a jury, is
out of proportion to its reliability” which they call the “reliability versus effect
factor”** Another element of relevance is to ask whether “the jury is likely
to be overwhelmed by the ‘mystic infallibility’ of the evidence” because of its
complexity and the status of the experts.”® The court added that “a novel scien-
tific theory or technique is subjected to special scrutiny to determine whether
it meets a basic threshold of reliability and whether it is essential in the sense
that the trier of fact will be unable to come to a satisfactory conclusion with-
out [it]**
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In a medical device liability case, the court also addressed weight, stating
that “the underlying message of J.-L. J., echoed in The Goudge Report, is that
in assigning weight to individual pieces of scientific evidence, the court must
pay attention to its purpose and underlying methodology and be guided by the
methods and principles generally accepted and applied in the relevant scien-
tific communities.”

It is noteworthy that the leading cases in Canada on the issue of admissi-
bility—Mohan, Trochym, and J.-L.].—are criminal cases. In Trochym, the court
emphasized “the need to carefully scrutinize evidence presented against an
accused for reliability and prejudicial effect, and to ensure the basic fairness of
the criminal process™® to avoid wrongful convictions, “particularly ... where,
as here, an accused personss liberty is at stake.”*® Canadian courts tend to be
fairly generous with admissibility, but advocates must still turn their minds to
this potential barrier for scientific evidence. It is also once again important to
emphasize that in the context of environmental regulatory offences, there is an
even greater argument for generous approaches to admissibility.

Examples

A brief review of some examples of environmental prosecutions will provide
some illustration of how science arises, and the types of science presented, in
environmental prosecutions.

Several cases have dealt with subsection 36(3) of the Fisheries Act and the
issue of deleterious substances. In R. v. Williams,”” the Ministry of Fisheries
and Oceans prosecuted the defendant mining company for discharging dele-
terious substances, including arsenic, cyanide, and copper, into Moose Lake.
This resulted from an overflow of “3,000 gallons of mine and storm water”
from a sedimentation pond into the lake, due to a plugged intake screen in a
pump in the sedimentation pond. The issue was whether “deleterious” under
the Act refers to the nature of the substance itself or its effect on the receiving
waters. This issue has been repeatedly litigated, and in R. v. Kingston®® and
R. v. MacMillan Bloedel (Alberni) Ltd.*® both the Ontario and BC Courts of
Appeal held that “[w]hat is being defined is the substance that is added to the
water, rather than the water after the addition of the substance.”*° The court in
Williams agreed.**

R. v. Kingston, in fact, was a leading example of a case started as a private
prosecution, and was begun when Janet Fletcher launched a private suit against
the City (the Ontario Ministry of the Environment (MOE) then began its own
prosecution). It involved the escape of leachate from a municipal landfill.
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Scientifically, Ms. Fletcher had had samples taken for her on four occasions,
and the MOE later obtained its own samples. All of these samples and the re-
sults of their testing served to provide the evidence on which the City was con-
victed, and the municipality provided no adequate evidence of due diligence.
The trial lasted for 25 days and again involved significant scientific evidence
on the tests of deleteriousness and acute lethality, among other things. The
trial judge stated that this was a difficult case, indicating that “many witnesses
were necessary to establish the legality of a chain of evidence for the samples,
the analysis, the charts and exhibits—two hundred and twenty-seven exhibits
in all”**

While the core issue in all of these cases ultimately turned on the statutory
interpretation of subsection 36(3), the science played a significant role. Indeed,
on appeal in Kingston, one of the issues raised was whether the trial judge had
ignored relevant evidence. The Court of Appeal upheld the decision, stating
that “[a]lthough the trial judge’s reasons are not exhaustive, his reasons never-
theless demonstrate a full understanding of the complex issues of scientific
evidence that were before him. I therefore conclude that the record does not
disclose a lack of appreciation of relevant evidence.”*®

Another high-profile prosecution was R. v. Syncrude Canada Ltd., in
which the defendant corporation was charged with “failing to store a haz-
ardous substance in a manner that ensured that it did not come into contact
with any animals, contrary to section 155 of Alberta’s Environmental Protection
and Enhancement Act, and with depositing a substance harmful to migratory
birds in an area frequented by migratory birds, contrary to subsection 5.1(1)
of Canada’s Migratory Birds Convention Act”** Over one thousand birds died
when they became trapped in bitumen in the tailings pond. The evidence in-
volved several experts, including an “expert in conservation behaviour and
specialized research dealing with avian deterrence,” who explained to the court
the qualities of a “minimum reasonable deterrent system” for birds. Much of
the scientific information presented was to substantiate the due diligence de-
fence. The court had to assess the scientific issues of the working of tailings
ponds and the composition of the substances within them, the technology of
bird deterrent systems, and the flight patterns and migratory habits of birds,
among other things. These were presented by expert witnesses as well as ex-
perienced employees of the defendants. The diversity and complexity of the
science was remarkable.

Finally, another successful private prosecution was Podolsky v. Cadillac
Fairview Corp., about offences resulting in fatalities, once again to birds, but
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in this case from hitting office buildings, under the Ontario Environmental
Protection Act (EPA) and the federal Species at Risk Act.>® The private prosecu-
tor, which was the environmental advocacy group Ecojustice and not a private
individual, was able to prove the offences, but the due diligence defence was
accepted. Scientific evidence was presented, including expert evidence related
to ornithology, “the physics of light and radiation,” and growing social aware-
ness of “bird strikes” Once again, much of the evidence related to the due dili-
gence analysis, yet expert opinion about the physics of light was instrumental
in having the court accept the prosecution’s novel argument that discharging a
contaminant in section 14 of the EPA could include emitting light radiation.*®

Conclusion

Science is an essential element of environmental prosecutions. Advocates and
judges need to understand what kinds of scientific evidence are necessary, as
well as the purposes, methodologies, and standards in each of those fields of
science, and they need to apply them appropriately to the applicable legal stan-
dards of proof. They also need to be aware of scientific uncertainties of various
kinds, and to become familiar with tools such as the Weiss scale of uncertainty,
to ensure that advocates and scientists can talk to each other, if not in the same
language, at least in a way that enables them to understand each other.

NOTES

1 Sidney N Lederman, “Judges as 2 Daubert v Merrell Dow Pharmaceuticals,
Gatekeepers: The Admissibility of Inc, 509 United States Reports 579 (US SC,
Scientific Evidence Based on Novel 1993) at 596-597 [Daubert].

Theories” in Joost Blom & Héléne 3 H McLeod-Kilmurray “Placing and
Dumont, eds, Science, Truth and Displacing Science: Science and the
Justice (Canadian Institute for the Gates of Judicial Power in Environmental

238

Administration of Justice, Themis, 2000)
218-242; Justice Ian Binnie, “Science in
the Courtroom: The Mouse that Roared”
(2007) 56 UNBLJ 307; Susan Haack, “Of
Truth, in Science and in Law” (2008) 73:3
Brook L Rev 985-1008; John M Eisenberg,
“What Does Evidence Mean? Can the
Law and Medicine be Reconciled?” (2001)
26:2 ] Health Pol 369-381 [Eisenberg];
Michelle M Mello & Troyen A Brennan,
“Demystifying the Law/Science
Disconnect” (2001) 26:2 ] Health Pol
429-438.

Cases” (2009) 6 U Ott Law & Tech J 25.
RSC 1985, ¢ C-46.

For example, criminal negligence,
common nuisance, dangerous (explosive)
and offensive volatile substances—see
“Bringing a Private Prosecution” (East
Coast Environmental Law Summary,
Vol 111, Summer 2009) at 1, online:
<https://www.ecelaw.ca/images/PDFs/
EnviroLaw_SS_2009_Bringing_a_
Private_Prosecution.pdf>.

RSO 1990, € O.40.

RSC 1985, c F-14.

Heather McLeod-Kilmurray



10
11

12

13

14
15
16

17

18

Jamie Benidickson Environmental Law,
3d ed (Toronto: Irwin, 2009) at 159-160.
R v Wholesale Travel, [1991] 3 SCR 154 at
219 (as cited in Benidickson, ibid).

Ibid at paras 25-26.

W Wagner, “Choosing Ignorance in the
Manufacture of Toxic Products” (1997) 82
Cornell L Rev 733 at 780-782.

Charles Weiss, “Expressing Scientific
Uncertainty” (2003) 2 Law, Probability
and Risk 25 at 25.

The IPCC 2001 report provides: “The
following words have been used
throughout the text of the Synthesis
Report ...: virtually certain (greater than
99% chance that a result is true); very
likely (90-99% chance); likely (66-90%
chance); medium likelihood (33-66%
chance); unlikely (10-33% chance); very
unlikely (1-10% chance); and exception-
ally unlikely (less than 1% chance). An
explicit uncertainty range (+) is a likely
range.” Climate Change 2001 Synthesis
Report: Summary for Policymakers (Box
SPM-1), online: <http://www.ipcc.ch/pdf/
climate-changes-2001/synthesis-spm/
synthesis-spm-en.pdf>.

Weiss, supra note 12 at 26.

Ibid, table 2.

Type I errors are. e.g., saying that a
substance is safe, when it is later revealed
to be dangerous. Type II errors assert that
a substance is dangerous when in fact it
was safe. See US, Reference Manual on
Scientific Evidence, 3d ed (Federal Judicial
Centre, National Research Council: 2011)
at 176.

See Eisenberg, supra note 1, as summar-
ized in Mello & Brennan, supra note 1

at 430.

Ibid.

18 | SCIENCE AND ADVOCACY

=

9

21
22
23
24
25

26
27
28
29
30

31
32
33

34

35

36

Daubert, supra note 2 at 596-597.

[1994] 2 SCR 9. The case was about when
“expert evidence is admissible to show
that character traits of an accused person
do not fit the psychological profile of

the putative perpetrator of the offences
charged” (para1).

Ibid at para17.

Ibid at para 18.

Ibid at para 19.

Ibid at para 28.

R v Trochym, 2007 SCC 6, [2007] 1 SCR
239 at para 1.

Ibid at para 33.

2007 ONC]J 163.

(2004), 70 OR (3d) 577 (ONCA) [Kingston].
(1979), 47 cCC (2d) 118 (BCCA).

R v McMillan Bloedel (Alberni) Ltd, 1979
BCCA 693 at para 10.

R v Williams Operating Corp, 2008 ONSC
5646 at paras 85 and 87.

Kingston, supra note 28 at para 93.

Ibid at para 95.

R v Syncrude Canada Ltd, 2010 ABPC 229
atpara 1.

Podolsky v Cadillac Fairview Corp, 2013
ONC]J 65 at para 3: “causing or permitting
the discharge of a contaminant, namely
radiation (light), from reflective glass,
including windows, that caused or was
likely to cause an adverse effect, namely
death or injury to birds, contrary to subs.
14(1) of the Environmental Protection Act,
RSO 1990, ¢ E.19” and “killing, harming,
or taking individuals of a wildlife species,
namely Canada Warblers or Olive-sided
flycatchers, that are listed as a ‘threat-
ened’ species, by having or using highly
reflective glass, including windows, con-
trary to the Species at Risk Act, s 32(1).”
Ibid at paras 15-18, 68-71.

239



19

Private Prosecutions Revisited:
The Continuing Importance of
Private Prosecutions in Protecting
the Environment

JOHN SWAIGEN, ALBERT KOEHL, AND CHARLES HATT

While under Canadian law the private prosecutor is granted considerable
power to pursue his case, in practice it is a power that is very rarely exer-
cised. The frequency of the use of the power is not in our view an accurate
measure of its value.l

Society as a whole is the beneficiary where formal, positive citizen
interaction with the justice system results in some additional control over

official discretion.2
—LAW REFORM COMMISSION OF CANADA, 1986

In the late 1960s and early 1970s, when Canadians awakened to the reality of a
growing environmental crisis, lawyers, environmental groups, and concerned
citizens urgently searched for effective legal remedies. Civil actions and ju-
dicial review were largely unavailable because of the absence of substantive
environmental rights, the discretion granted by statute to government, the
threat of adverse costs awards, locus standi requirements, and other barriers to
environmental justice. One of the first tools citizens turned to was the private
prosecution. Forty years later, the urgency of the need to protect the environ-
ment persists, and private prosecution is sometimes still the most effective
legal tool available to individuals and Environmental Non-Governmental
Organizations (ENGOs) to combat violations of environmental laws. The con-
tinuing relevance and importance of environmental private prosecutions is
demonstrated by the recent success of private prosecutions in the Syncrude
and Cadillac Fairview cases described below.
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Requests for Investigation (Prior to Private Prosecution)

In the best of all worlds, private prosecutions would not be necessary. If a citizen
brought concerns about violations of the law to police or a regulatory agency,
they would be investigated and, if those concerns were supported by the evi-
dence, the law would be enforced by trained and objective Crown Attorneys
or lawyers employed by regulatory agencies to enforce the law. However, this
ideal world does not exist. In the real world, law enforcement agencies are
often understaffed, under-resourced, untrained, and reluctant to prosecute
or employ other enforcement tools such as orders—particularly where the
alleged offender is another government body or even their own department.

In view of the obvious challenges, few people contemplating a private
prosecution of a regulatory offence will launch into such a case without first
seriously considering or exhausting other options. The first option is always
to report an infraction to the relevant government agency, such as the abate-
ment or investigations branch of the Ministry of Environment. Where this is
unsuccessful, a more formal request for investigation (pursuant to relatively
new citizen engagement tools) can be made. Unfortunately, since the history
of such requests is quite discouraging,’ the person involved will want to care-
fully consider likely delays—and the impact on the evidence or limitation per-
iods—to reach a realistic expectation of government involvement.

Various federal laws also provide request for investigation rights. For ex-
ample, section 17 of the Canadian Environmental Protection Act provides for
formal requests for investigation by a citizen along with relevant timelines that
are to be followed. A similar process exists under section 93 of the Species at
Risk Act. Under subsection 22(1) of the Auditor General Act, individuals may
file petitions with a federal government ministry. The petition can include a
formal request that a particular violation be investigated.” In practice, such
requests more often lead to frustration instead of action on alleged violations.

As a matter of public policy, a government monopoly on law enforcement
is not necessary. Private prosecutions are essential to promoting the societal
goals of access to justice, government transparency, and government account-
ability. Nowhere is this more true than in environmental protection regimes.
As noted by the Law Reform Commission of Canada in 1986:

Certain kinds of offences may be more likely to inspire a citizen or a
group to launch a private prosecution. Offences relating to environ-
mental quality and consumer protection ... are those that most read-
ily spring to mind.... Large groups of people are committed to the
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enforcement of the values contained in this type of legislation. It is
this type of quasi-crime or regulatory offence that seems most likely
to be given a lower priority in the public prosecutor’s or Crown attor-
ney’s scale of importance.®

The Role of the Private Prosecutor at Common Law and
under Canadian Statutes

Historically, a citizen in Britain had a generally unrestricted common law right
to prosecute any statutory offence. This ability to prosecute offences has been
referred to as a “basic” right and continues to this day.® Under its Criminal
Code, Canada has adopted the criminal law of England except as altered or
varied by the Code or any other federal statute. As the Code and other federal
statutes have not prohibited private prosecutions (except in a few situations
where a statute provides, for example, that prosecution requires the consent of
the Attorney General or a minister of an enforcement agency), the Canadian
citizen has the same right to prosecute criminal and other federal offences as
he or she had at common law, at least for summary conviction offences.”

The same is true of provincial offences, whether prosecuted under the
summary conviction procedures in the Criminal Code or under provincial
statutes. For example, in Ontario prosecutions for violations of provincial stat-
utes and municipal bylaws are conducted under the Provincial Offences Act
(PoA), rather than under the summary conviction provisions of the Criminal
Code. The PoA explicitly provides for private prosecutions for any proceed-
ings commenced by an Information.®

The Role of the Attorney General in Private Prosecutions

Although well established, the right to prosecute privately is not entirely un-
fettered. The Attorneys General of the provinces have the right to intervene in
a private prosecution. They may withdraw or stay charges or proceed with the
charges. If the Attorney General withdraws or stays a charge, he or she may
substitute his or her own Information and proceed or simply prevent the pros-
ecution from proceeding. One of the few restraints placed on this discretion
is that once an Information is before a justice, the Attorney General cannot
withdraw charges until after the justice has decided whether to issue process.’
However, this restriction does not prevent the Attorney General from staying
charges at any time after the Information has been laid.'® It has been held
that the constitutional duty of the Crown to consult First Nations before mak-
ing decisions affecting their rights does not include a duty on the part of the
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Attorney General to consult a First Nations informant before staying his or
her prosecution.!

The Role of the Courts in Supervising Private
Prosecutions

While the Attorney General has almost limitless power to stay or take over a
private prosecution, the courts have much more limited powers that are largely
restricted to preventing abuse of process. Basically, the courts have the same
power to control the integrity of their process in private prosecutions as they
do in relation to public prosecutions. As one Ontario court stated, “proceeding
with a private prosecution under the POA is a statutorily granted right which

»12

the courts should be loath to tamper with lightly:

Recommendations for Reform of Private Prosecution

Where the British or the Canadian system of penal law has been examined,
private prosecutions have either been considered so uncontroversial as to
merit little or no mention (for example, the Martin Committee Report)'® or
the commentators have recommended that private prosecutions be retained.'*
When Ontario passed its POA in 1979, the legislature provided for the right of
any person to commence a private prosecution by laying an Information, on
the basis that the obligation of a private prosecutor to satisfy a justice of the
peace that there are reasonable and probable grounds for believing the offence
has been committed and to swear that belief provides an adequate safeguard to
prevent abuse of the prosecution process.'?

The key reasons for retaining private prosecutions (apart from the fact
that there are very few of them) is that they provide access to justice (recog-
nized as a “Charter value”) and that they enhance government accountability.
One commentator went so far as to suggest that it was not only the privilege
but the duty of the private citizen to preserve the King’s Peace and bring of-
fenders to justice.'®

A related reason for supporting private prosecutions is that they help the
state to enforce its laws when it has insufficient resources for vigorous enforce-
ment. Although seldom recognized today, the need for such assistance was
once considered so important that statutes were passed that encouraged pri-
vate prosecutions by providing that fines levied by the courts be shared with
the prosecutor. At least one of these provisions has survived for centuries and
remains in our statute books to this day.'” The view that government officials
no longer need private assistance in carrying out their enforcement duties is
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undermined by the fact of cutbacks to government enforcement staff and de-
partment budgets, as recorded in recent Hansard debates and the media.'®

Advantages of Private Prosecution as a Tool for Citizens:
Costs and Standing Issues

As indicated earlier, prosecutions have a number of advantages over civil
actions and applications for judicial review as a method of enforcing environ-
mental laws. Most importantly, there is no “standing” barrier, since the pros-
ecutor need suffer no harm or loss from the offence in order to have the right
to prosecute. Secondly, although the prosecutor cannot recover costs from the
defendant if successful, no costs may be awarded against the prosecutor who
fails to secure a conviction, except in the most exceptional circumstances.'’
Moreover, this immunity from costs largely also applies to an appeal of
an acquittal.

Disadvantages of Private Prosecutions: The Difficulty of
Securing Evidence (and Disclosure)

Success in a prosecution, whether by a public or a private prosecutor, is chal-
lenging because the prosecutor must meet the criminal onus of proving the
offence beyond a reasonable doubt rather than the civil burden of proof on the
balance of probabilities. One reason there will never be an “open floodgate”
problem with private prosecutions is the difficulty of securing sufficient evi-
dence to meet this onus or to rebut a due diligence defence. Although it is not
necessary for the prosecutor to prove a lack of due diligence to the criminal
standard, it can be difficult for any prosecutor to obtain even enough evidence
of lack of due diligence to rebut the evidence of reasonable care adduced by a
defendant. It is particularly difficult for a private prosecutor to obtain evidence
of lack of due diligence. Although the prosecutor has no legal onus to prove
lack of due diligence, as a practical matter it is difficult to succeed without at
least some such evidence. As Dickson C.J.C. pointed out in Sault Ste. Marie,
it is fair to put the onus on the defendant to establish due diligence because
the defendant will usually have whatever information exists about the steps
taken to prevent the offence.*® Despite the onus on the defendant, prudence
usually dictates that a public enforcement body or a private prosecutor have at
least some evidence of lack of due diligence, rather than relying solely on the
defendant’s onus.

The most serious practical problems facing the private prosecutor, espe-
cially with respect to environmental statutes, relate to obtaining the evidence
necessary to prove the charge.”’ The government enforcement agency has
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inspectors and investigators. The inspectors have authority to enter business
premises to carry out inspections, while the legislation often contains a re-
quirement that a regulated business cooperate with the inspector. The private
prosecutor has no such tool available. Once the focus of an inspection turns
to investigation and the collection of evidence for possible prosecution, a
search warrant may be needed.”” The Criminal Code and provincial offences
legislation do not appear to prevent a justice issuing a search warrant to a
private individual, but the authors are not aware of a private prosecutor ever
successfully applying for a search warrant—and the request for a warrant by a
private party is very likely to be met with significant skepticism. Freedom of
information statutes provide for access to certain government information on
request, but they are subject to broad exceptions and involve lengthy delays
that may exceed prescribed time limits for the laying of charges.

Government officials may choose to voluntarily share evidence with a pri-
vate prosecutor without the need for a formal request under freedom of infor-
mation laws, but as noted by S.H. Berner in a study on private prosecutions,*’
“the government may, in effect, be indifferent, in the sense that it would nei-
ther assist the private prosecutor nor actively hinder him in his efforts; or the
government may be quite antipathetic and prepared to bar the private pros-
ecutor’s way entirely if it can”

In addition, a private prosecutor may persuade a justice to issue a sub-
poena to government officials to attend court and bring with them the relevant
evidence. This is a gamble, however, as the government official has no duty
to speak to or to produce the documents to the prosecutor until called to the
witness stand. Moreover, a subpoena can be issued only after process has been
issued, and the prosecutor must obtain suflicient evidence to be able to swear
that he or she has reasonable grounds for laying charges (and in the case of
prosecutions for federal offences, to satisty a pre-enquete justice) before the
court issues process.

In addition, since disclosure obligations almost certainly apply equally to
a private prosecutor as they do to a public prosecutor, a private prosecutor
must both anticipate this obligation in terms of gathering documentary and
other evidence and also be diligent in terms of its disclosure.

Practices of Difference Jurisdictions on Whether to
Allow Private Prosecutions to Proceed
Whether you will be allowed to pursue a prosecution depends on where you

live. British Columbia and Alberta have traditionally stayed private prosecu-
tions. Alberta had a “blanket policy that the Attorney General takes conduct
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of all criminal prosecutions in Alberta (other than those conducted by the fed-
eral Attorney General) and that such prosecutions are based on an investiga-
tion conducted by the appropriate government agency.”** However, in recent
years, the Alberta Crown has at least once laid its own charges and pursued
the case to trial. After a private prosecutor laid charges against Syncrude under
Alberta’s Environmental Protection and Enhancement Act for the April 2008
deaths of 1,600 ducks that landed on a Syncrude tailings pond, Alberta substi-
tuted its own charges and proceeded to trial on those charges. The company
was found guilty in June 2010 and fined $800,000 as well as agreeing to donate
over $2,200,000 to various environmental projects.

The federal government has also stayed environmental private prosecu-
tions. For example, in 2004, the Attorney General of Canada stayed private
prosecutions against the Province of Newfoundland and Labrador for allowing
the destruction of fish habitat contrary to the federal Fisheries Act. However,
the federal government does not have a policy of staying all prosecutions. The
Department of Justice Federal Prosecution Service Deskbook, which guides
the exercise of prosecutorial discretion by federal prosecutors, has a chapter
on private prosecutions that “endorses the important role that members of
the public play in enforcement of the law” The federal government’s policy
on whether to intervene in private prosecutions requires Crown counsel to
consider, inter alia:

o The need to strike an appropriate balance between the right of the
private citizen to conduct a prosecution as a safeguard in the justice
system and the responsibility of the Attorney General for the proper
administration of justice;

o The seriousness of the offence;

o Whether there is a reasonable prospect of conviction;

o Whether the public interest would not be served by continuing the
proceedings;

o Whether the decision to prosecute was made for improper motives; and

o Whether it is in the interests of the proper administration of justice for
the prosecution to remain in private hands.*

On at least two occasions the federal government has laid its own charges
following initiation of a private prosecution. In the Syncrude case above, in
addition to the charges laid by the Alberta government under the provincial
environmental statute, the federal government laid charges of harming the
ducks contrary to the Migratory Birds Convention Act. In British Columbia,
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the private prosecution of Alexandra Morton against a salmon farm company
for killing wild salmon was stayed, but the federal Public Prosecutions Service
then laid four of its own charges on the same facts (the case is ongoing).*

In contrast, Ontario allows private prosecutions to proceed or takes them
over but may proceed to trial rather than staying or withdrawing them. Ontario
has obtained convictions on cases in which it intervened, such as the Snow
case referred to below. In 2001, the Attorney General of Ontario took over a
private prosecution against the Ontario Ministry of the Environment for vio-
lations of the Ontario Water Resources Act alleging continuous discharges of
heavy metals into the Moira River from the former Deloro mine site. The trial
became the longest environmental trial in Canadian history. At its end, the
court ruled that the ministry had committed the actus reus of the offence but
acquitted on the basis that the ministry had exercised due diligence.””

Whether it is healthy for the integrity of the administration of justice to
have some provinces in which meritorious private prosecutions are allowed
to proceed while other provinces have a blanket policy of staying all or most
private prosecutions is a matter that deserves serious consideration.

Crown Consent, Notice to Crown, and the Pre-Enquete

In a number of jurisdictions around the world, the prior consent of the Crown
is required for a private prosecution. This requirement has generally not been
adopted in Canada given the continuing acceptance of the importance of
such prosecutions. There are, however, particular provisions of acts such as
the Criminal Code that specifically require the Attorney General’s consent.
Various federal and provincial laws in Canada require some form of notice
of the private prosecution to the Crown. Where federal criminal procedure
applies, then the notice also serves to allow the federal Crown to participate in
the pre-enquete hearing.

The pre-enquete is an additional screening measure to prevent improper
private prosecutions under the Criminal Code and other federal regulatory
statutes such as the Fisheries Act or the Species at Risk Act. A justice who re-
ceives an Information laid by a private prosecutor and determines that it com-
plies with the requirements for a valid Information must select a date upon
which a hearing (the pre-enquete) will be conducted to determine whether to
issue a summons or warrant to the person accused in the Information. The
justice is required to hear and consider “the allegations of the informant and
the evidence of the witnesses.” Section 507.1 (Referral when private prosecu-
tion) of the Criminal Code requires that the Attorney General receive a copy
of the Information, notice of the hearing, and an opportunity to attend and
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participate in the hearing by calling or cross-examining witnesses. In doing
so, the Attorney General is not considered to have intervened in the case—and
the private prosecutor can therefore retain carriage of the case.

The purpose of the pre-enquete is also to prevent frivolous or vexatious
prosecutions from reaching the courts.”® In R. v. Vasarhelyi, the Ontario Court
of Appeal emphasized the gatekeeping function of the pre-enquete, holding
that it “serves as an important control over invocation of the criminal process
to further the fevered imaginings of a private informant”*’

The accused need not be notified and has no right to participate in the
pre-enquete, which is usually conducted ex parte and in camera.

The current regime for private prosecutions, including the procedure for
the pre-enquete, came into force on July 23, 2002. However, the taking of evi-
dence at a pre-enquete is governed by provisions for evidence at preliminary
inquiries that were added by amendment in 2004.%° Unlike a pre-hearing on
an Information laid by a law enforcement officer, where evidence must only
be presented if required by the presiding justice, paragraph 507.1(3)(a) of the
Criminal Code requires a private informant to provide evidence of witnesses
at the pre-enquete.’* This evidence must show or tend to show the commission
of the offence.’® By contrast, evidence that amounts to an “amalgam of un-
shakeable beliefs, unbridled speculation and patent animus,” and which leaves
“untouched many, if not most essential elements of the offences alleged in the
Information” will not meet the standard in section 507.1.>?

Under subsection 579(1) of the Criminal Code, the Attorney General may,
at any point after proceedings are commenced and prior to the conclusion of
the case, intervene to stay the charges or take over carriage of the prosecu-
tion. Under section 579.01, the Attorney General is allowed to call evidence in
the trial itself and to cross-examine witnesses without actually intervening
in the case.

PROVINCIAL CHARGES

The Ontario POA does not require that the Crown be notified of a private pros-
ecution. However, since the Crown Attorneys Act gives the Crown the right to
oversee private prosecutions and to intervene,’ there are obvious advantages
to notifying the Crown early to avoid an intervention at a later stage in the
trial. The same is true of comparable British Columbia legislation, namely the
Offence Act and the Crown Counsel Act.

Under Ontario’s POA, the requirements that an informant swear an Infor-
mation based on reasonable and probable grounds, together with the ability of
a justice of the peace to refuse to issue process and the power of the Attorney
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General to intervene, have been considered sufficient safeguards against abu-
sive private prosecutions.

The Power to Appeal

The private prosecutor has a common law right to bring a prosecution.
However, there is no common law right carried over from British law for any
prosecutor, public or private, to appeal an acquittal. Accordingly, the private
prosecutor, like the public prosecutor, can appeal an acquittal only where given
this power by statute. Appeals from Criminal Code summary trial acquittals
can be taken by a private prosecutor because subsection 748(b) of the Criminal
Code provides for this. There is no similar statutory power to appeal in relation
to indictable proceedings, so no such power exists. In practice, this is of little
consequence, since environmental prosecutions will almost always proceed by
way of summary conviction.

Under Ontario’s POA, the “prosecutor;” defined as the person who lays the
Information or his or her agent, has the same right to appeal an acquittal as
the Attorney General.*®

Costs

As noted earlier, unlike in civil litigation, a private or public prosecutor need
not fear an adverse costs award if the case results in an acquittal. By the same
token, the private prosecutor will not benefit monetarily if a conviction re-
sults. If a fine is imposed in the case of a successful private prosecution, then
the fine will simply be paid into government coffers. One notable exception
is the Fisheries Act, which stipulates that the private prosecutor will receive
half of any penalty imposed.*® This “fine-splitting” provision enables a pri-
vate prosecutor to recover some of the significant costs that may have been
incurred in mounting a case.’” In this way, private prosecutions may actually
be encouraged.’®

In both provincial offences and criminal cases the underlying philosophy
is that costs are neither sought nor paid by the Crown because, unlike the
situation in civil proceedings, the Crown is bringing its cases in the public
interest. This applies to private prosecutions as well. The fact that costs are
not awarded to a winning party might also be seen as a deterrent to private
prosecutions given the significant expense involved. This is particularly true
in regulatory, public welfare law cases—and more so where the prosecution is
brought merely as a “test case”*’

At the trial stage, while there is no statutory right to costs on acquittal
under the P0A,*° a defendant may have a Charter-based right to costs if the

19 | PRIVATE PROSECUTIONS REVISITED 249



prosecutor demonstrated “a marked and unacceptable departure from the
standards customarily expected of the Crown” during the trial.*! This standard
is a high one and is rarely met.

Beyond this Charter right, section 809 of the Criminal Code allows for the
making of a costs award in summary conviction matters, but these costs are
restricted to nominal amounts set out in the Schedule (s. 840) to the Act for
such things as the attendance of a witness ($4).

A costs award*? at the appeal stage is only slightly more likely but still
rare—whether in the case of a public or private prosecutor. The case law reveals
only the rarest of cases where costs are actually awarded, and the standard
used is the same as that for a Charter-based right to costs upon acquittal—
namely, “a marked and unacceptable departure” from the proper standard of
conduct.*’

In R. v. Goodfellow (2009), costs were awarded on appeal because at trial
the prosecutor demonstrated a “basic misunderstanding of the law;” did not
provide disclosure of essential witness statements, and failed to correct the
presiding justice of the peace when it was objectively clear his “lack of patience
and ... biting sarcasm” created an unfair trial process.**

The biggest hurdle for a private prosecutor will simply be the cost of
mounting a prosecution. The cost of sampling, analysis, and experts—if they
have to be paid in full—will present a significant impediment. In addition,
time and resources that have to be dedicated to meeting disclosure obligations
are equally, if not more, onerous.

A prosecutor (whether private or public) may also face a civil suit for ma-
licious prosecution. The burden on a plaintift for proving this tort, however,
is so high that the prospect of such a suit need never worry a prosecutor pro-
ceeding in good faith.

Examples of Successful or Influential Private
Prosecutions

Private prosecutions are usually brought as a last resort, after repeated requests
to government officials to enforce the law have been rebuffed. One environ-
mental private prosecutor has noted that typically she launched a private
prosecution only after government bodies had been trying unsuccessfully to
negotiate compliance for a prolonged period of time but remained unwill-
ing to turn to prosecution.*> As one of the authors of this chapter has noted
elsewhere, prosecution often succeeds in quickly getting offenders to spend
money on corrective actions where prolonged efforts to persuade or to nego-
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tiate compliance have had no results.*® This is true of both government and
private prosecutions.

Private environmental prosecutions have historically been very successful
in setting positive legal precedents, influencing government policy, publiciz-
ing serious environmental concerns, and spurring industries (and government
offenders) to greater action to prevent the continuation of breaches of statu-
tory duties. They continue to be effective in achieving those goals even today.

Private prosecutions have been successful in achieving some of these goals
even when unsuccessful in court. For example, private charges against a noisy
bedspring factory in Toronto in 1976 were quashed because of a drafting error
in the Information. The charges, however, led to the Ministry of Environment
issuing a control order. Ultimately, the company was prompted by the charges
and the control order to move to a more isolated location. In addition, the
publicity generated by the prosecution resulted in the ministry announcing
that it was reversing its policy of not prosecuting noise violations under the
Environmental Protection Act (EPA). The ministry had drafted a regulation but
later abandoned this approach in favour of drafting a model municipal noise
control bylaw to be enforced by municipalities. During both these periods,
which together lasted several years, the ministry refused to enforce section 14
of the EPA, which made it an offence to emit noise likely to interfere with the
enjoyment of property.*’

Other cases with successful or influential results include:

Podolsky v. Cadillac Fairview Corporation Ltd. (2013) (Ont CJ)*®

The City of Toronto lies in the path of an important migratory bird flyway. On
their migratory journeys, birds will be drawn into cities by bright lights or to
replenish their stores of energy. Daytime images of the sky or trees reflected
in windows routinely delude birds into fatal collisions. A Toronto-based non-
profit group routinely collects birds that have been killed or injured in win-
dow strikes—and for over a decade had unsuccessfully tried to get building
owners and managers to take action.*” It is estimated that upwards of one mil-
lion birds die in Toronto each year in such collisions despite the existence of
known solutions involving the application of visual markers on the windows
of a building’s lower floors.

In a February 2013 judgment, Ontario Judge Melvyn Green found that the
prosecutor had proved beyond a reasonable doubt that Cadillac Fairview killed
or injured hundreds of birds, including several birds of “threatened” species,
as a result of window collisions at its Toronto office complex. In coming to
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this conclusion, Judge Green interpreted section 14 of Ontarios Environmental
Protection Act and section 32 of the federal Species at Risk Act to cover the
unintentional killing or injuring of birds from window strikes.

The company was ultimately acquitted of the charges, having satisfied the
judge that it acted reasonably in pursuing innovative measures to prevent the
window strikes. The ruling, however, will now require all building owners and
managers (as well as corporate directors and officers) to implement remedial
measures where birds are being killed or injured in window strikes.

Schultz v. Menkes Developments et al. (2012) (Ont CJ)

This case preceded the Cadillac Fairview case noted above and was based on
a similar fact scenario. The justice of the peace dismissed charges against the
accused companies for the death or injury of hundreds of migratory birds in
window strikes at the defendants’” office complex. The court concluded that
reflected light could not have been contemplated as a pollutant under the EPA.
In the subsequent Cadillac Fairview decision, Judge Green noted that the legal
analysis of the justice of the peace in coming to his decision was “unencum-
bered by any reference to the governing jurisprudence” The acquittal was
overturned on appeal. In light of the fact that prior to the commencement of
the trial the entire complex had been retrofitted with window films to deter
strikes, making it the first commercial structure of its kind, the prosecutor
withdrew the charges rather than seek an order for a new trial.*®

R. v. Syncrude Canada Ltd. (2010) (Alta Prov Ct)*!

In January 2009, after both the federal and Alberta governments ignored re-
quests to prosecute Syncrude for the killing of more than 1,600 ducks that
landed on the company’s tar sands tailings pond, Ecojustice laid a charge
against Syncrude under the Migratory Birds Convention Act (MBCA). Before
the pre-enquete, the federal and provincial Crown committed to laying charges
under Alberta’s Environmental Protection and Enhancement Act and the MBCA
in exchange for withdrawal of the privately laid charge. The government pros-
ecutions resulted in convictions and $800,000 in fines plus additional penal-
ties amounting to $3 million, among the highest amounts ever levied for an
environmental offence.

Lukasik v. City of Hamilton (1999) (Ont CJ - Prov Div)52

In 1999, Sierra Legal Defence Fund (now Ecojustice) brought a private pros-
ecution against the City of Hamilton, Ontario, for violating the Fisheries Act
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by discharging toxic leachate into Red Hill Creek. The Ontario Ministry of the
Environment brought separate charges for the same matter under the Ontario
Water Resources Act. Hamilton pleaded guilty to both charges and was fined
$480,000. The fine was subject to the Fisheries Act fine-splitting provision.
$150,000 of this money was then used to establish Environment Hamilton,
an ENGO.”

Fletcher v. Kingston (City) (1998) (Ont CJ - Prov Div)**

In 1999, a private prosecutor represented by lawyers from Sierra Legal Defence
Fund obtained a conviction against the City of Kingston under the Fisheries
Act and a fine of $120,000, one of the highest fines ever levied against a muni-
cipality for environmental offences, for discharges of toxic effluent from a for-
mer waste dump into the Cataraqui River. As soon as the charges were laid,
the City installed pumps and a collection system to prevent the leachate from
polluting the river. The case was, however, appealed and the conviction on the
private Information charges was overturned.

R. v. Suncor Inc. (1982), R. v. Suncor Inc. (1983); R. v. Suncor Inc. (1985)55

In 1982, five Informations were laid by the Chief of the Fort McKay Indian
Band under the Fisheries Act for discharges of effluent from the accused’s
upstream oil sands operation along the Athabasca River. Subsequently, the
Alberta Attorney General’s office laid additional charges under the Fisheries
Act and the provincial Clean Water Act and assumed carriage of the prosecu-
tions. The multitude of charges proceeded via separate trials. In the first trial,
Suncor was acquitted of all but one charge (failure to notify), but the subse-
quent trials resulted in convictions and fines totalling $38,000. The actions
were Alberta’s first environmental prosecutions and, at an estimated cost of
several million dollars, they provided the impetus for significant reforms to
the province’s environmental enforcement regime.*®

R. v. Snow (1981) (Ont Prov Ct)*’

In 1981, a private prosecution for violation of the Environmental Assessment
Act (EAA) was taken over by the Attorney General. An Ontario cabinet min-
ister and deputy minister pleaded guilty to violating the EAA and were given
substantial fines. They had approved the construction of a road without prep-
aration of the environmental assessment required by the EAA. The court stated
that it was imposing a substantial penalty because of the need to ensure respect
for the law.
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R. v. Cherokee Disposals and Construction Ltd. (1973) (Ont Prov Ct - Crim
Div); R. v. Sault Ste. Marie (1978) (SCC)®®

Informations in both cases were laid by Mark Caswell, a landowner along
watercourses polluted by a waste disposal company under contract to the City
of Sault Ste. Marie. The Crown eventually took carriage of both prosecutions
and, in the latter case, pursued the matter to the Supreme Court of Canada.
The result was the landmark decision establishing strict liability offences in
Canadian law.

R. ex rel. Tyson v. Hale (1976) (Ont Prov Ct - Crim Div)*’

In 1976, the Canadian Environmental Law Association (CELA) conducted the
first successful prosecution for the violation of waste disposal standards under
the Environmental Protection Act. The prosecution was launched after two years
of unsuccessful efforts to persuade the ministry to enforce these standards.

R. ex rel. Strathy v. Konvey Construction Company Ltd. (1975) (Ont Prov
Ct - Crim Div)*°

In 1975, a construction company was convicted of injuring a maple tree during
construction activities at an elementary school under the little-used Trees Act
of Ontario. The conviction resulted in front-page coverage in both the Toronto
Star and Globe and Mail, as well as worldwide in Reader’s Digest, giving wide-
spread publicity to the plight of urban trees. The informant, Shirley Strathy,
was later given an award by the Ontario Association of Landscape Architects
for her action.

R. ex rel. Johnston v. Lieberman (1974) (Ont Prov Ct - Crim Div)*'

After Ontarios Environmental Protection Act was passed in 1971, the first
prosecutions for violating the Act were taken not by the Ministry of the
Environment but by the CELA. The cases included a prosecution of a home-
owner, Ms. Lieberman, who was convicted of operating an excessively noisy
air conditioner, as well as a prosecution of the Adventure Charcoal company
for operating a source of air pollution without the required permit.

R. ex rel. Mackinnon v. International Nickel Company of Canada (1974)
(Ont Prov Ct - Crim Div)®?

In the 1970s, the International Nickel Company of Canada Ltd. (INCO) had a
reputation as one of Canada’s worst polluters. The first prosecution of INCO for
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air pollution was brought in July 1973, not by the Ministry of the Environment
but by a group of students, the Sudbury Environmental Law Association.
INCO was charged with two counts of emitting black smoke contrary to the
“smoke density” regulation under the EPA and one count of failing to notify
the ministry of the smoke emission. INCO was convicted of one count of emit-
ting black smoke and acquitted on the second black smoke account and the
charge of failing to notify the ministry.

In Whose Name Is a Private Prosecution Brought—
The Informant or the Crown?

The previous section makes clear the lack of consistency in the citation of case
names. In the past, it mattered little whether a prosecution proceeded in the
name of the Crown or in the prosecutor’s name. There was some disagree-
ment about this among commentators, but perhaps the only thing that turned
on this was whether the court’s decision was reported as “R. v. Defendant,
“X v. Defendant,” “R. on the relation of (ex rel) X v. Defendant,” or “R. on the
Information of X v. Defendant,” where “X” is the informant/private prosecutor.
After the passage of the Canadian Charter of Rights and Freedoms, however,
whether a private prosecution proceeds in the name of the Crown or the in-
formants name may have implications for matters such as whether disclosure
is required or whether the prosecutor or persons assisting the prosecutor who
obtain evidence are conducting a search or seizure that is subject to the re-
quirements of section 8 of the Charter.

This is now a potential issue because the Charter applies only to govern-
mental action; that is, action by government officials and their agents. For ex-
ample, if a prosecutor is not considered the Crown or an agent for the Crown,
theoretically, he or she may not be subject to disclosure duties required by the
Charter. The simplest solution to this dilemma may be to recognize that while
an Information is sworn in the prosecutor’s own name, process issues in the
name of the Crown, and therefore Charter requirements for disclosure and
reasonable search and seizure apply, just as they apply to the Crown.

We have been unable to find case law that discusses whether private pros-
ecutors have a duty of disclosure. However, there is little reason to doubt that
the disclosure obligation of the Crown also applies to private prosecutors, as a
decision to the contrary would result in manifest and unacceptable unfairness
to the defendant. In the Cadillac Fairview case noted above, Ecojustice gave ex-
tensive disclosure, a matter upon which the trial judge commented favourably.
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Conclusions

Private prosecutions remain an important legal tool available to individuals
and community groups that might otherwise become frustrated with the lack
of action by public officials for an ongoing or serious environmental viola-
tion. The challenges in launching a private prosecution, including evidentiary
issues, disclosure obligations, the pre-enquete, and the risk of a government
intervention to stay charges mean that private prosecutions will continue to
be used sparingly. Nonetheless, the history of success and influence of private
prosecutions over the last decades means that this tool ought to continue to be
both protected and respected.
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NOTES

Law Reform Commission of Canada,
Private Prosecutions, Working Paper
52 (Ottawa: Law Reform Commission
of Canada, 1986) at 27, online: Law
Reform Commission of Canada
<http://caledoniavictimsproject.files.
wordpress.com/2010/04/1986-law-
reform-commission-working-paper-
privateprosecution.pdf>. The commission
noted that these powers are greater
in summary conviction matters. The
commission also recommended that
the anomalies restricting the rights of a
private prosecutor for indictable offences
be removed.
Ibid at 28. The commission goes on in the
same paragraph to say:
... the form of retribution which
is exacted by the citizen’s resort of
legal processes is clearly preferable
to other unregulated forms of
citizen self-help. Further, the bur-
geoning case-loads which our public
prosecutors routinely shoulder are,
in some small measure at least,
assisted by a system which provides
an alternative avenue of redress
for those individuals who feel that
their cases are not being proper-
ly attended to within the public
prosecution system. Finally, it is
our belief that this form of citizen/
victim participation enhances basis

democratic values while at the same
time ... promotes the general image
of an effective system of adminis-
tering justice within the Canadian
state.
Section 74 of Ontario’s Environmental
Bill of Rights, 1993, SO 1993, ¢ 28, for
example, allows two citizens to sign a
formal request for investigation to pre-
scribed ministries under prescribed Acts,
including the Environmental Protection
Act, Ontario Water Resources Act, and
other environmental statutes. The
Environmental Commissioner of Ontario
(ECO) reports that in the first decade of
this provision, about 36% of requests for
investigation were investigated (Source:
ECO, PowerPoint presentation, 17 June
2008, David McRobert, Legal Counsel,
at ENGO EBR workshop). However, even
where such requests lead to an “inves-
tigation,” this is often little more than a
bureaucratic exercise not involving in-
vestigators but rather a decision based on
political considerations aimed at forgoing
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