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The Police Ombudsman in Brazil as a Potential
Mechanism to Reduce Violence

Anthony W. Pereira

As was stated in the introduction to this volume, Latin America is the
most violent region on the planet. A look at recent data on homicide, a
relatively reliable indicator, reveals that in 2015 the region recorded more
than a third of the world’s homicides, while containing less than 10 per-
cent of the world’s population. Roughly 140,000 Latin Americans are mur-
dered each year.! A “top ten” of countries with the highest murder rates
in the world in recent years contains seven countries from Latin America
and the Caribbean, and is headed by Honduras and Venezuela.? This grue-
some pandemic of everyday violence remains underexamined and largely
unexplained.

Is this violence inevitable, the inescapable result of centuries of
inequality and oppression? As Pablo Policzer argues in the introduction
to this volume, a certain type of structural explanation (although not all
structural accounts) would suggest that the answer is yes. Scholars on the
right have tended to identify Iberian culture and institutions as the root
cause of contemporary violence.’ On the left, the tendency is to argue that
violence is an inevitable byproduct of Latin America’s subordinate pos-
ition in the global economy and political system.* While both of these
“deep structural” positions are less appealing than they used to be, they
are still influential, and still tempt analysts into questionable, strongly
dichotomous generalizations. In the words of Stanford historian Niall
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Ferguson, for example, “North America was better off than South Amer-
ica purely and simply because the British model of widely distributed
property rights and democracy worked better than the Spanish model of
concentrated wealth and authoritarianism.” In another passage the same
author asserts, “The newly independent [Latin American] states began
their lives without a tradition of representative government, with a pro-
foundly unequal distribution of land and with racial cleavages that closely
approximated to that economic inequality. The result was a cycle of revo-
lution and counter-revolution, coup and counter-coup.” In such a view,
Latin America is doomed because of the original sin of an inadequate
“model” of economic and political development.

There are reasons to believe that such accounts are oversimplified.
First, a focus on alleged deep structures ignores the high degree of vari-
ation in Latin America’s violence. On the one hand, countries such as
Argentina, Chile, and Uruguay have homicide rates closer to those of
Western Europe than the rest of Latin America, and (in the case of the first
two countries) lower than that of the United States.® On the other hand,
relatively high rates of violence characterize nations such as Honduras, El
Salvador, Venezuela, Belize, Colombia, Jamaica, Guatemala, Mexico, and
Brazil. Second, rates of violence in Latin America have changed consider-
ably over time. As Pablo Piccato points out in his chapter in this volume,
the long-term trend for homicide rates in Mexico since the nineteenth
century has been a steady decline. Despite recent surges in violence in
Central America and the Caribbean since 1995, the long-term trend in
many other Latin American and Caribbean countries is also one of de-
cline.” According to Steven Pinker, this trend is a universal one, brought
about by an increase in state capacity and the spread of progressive ideas.®
Given that, how can the constants of prior colonial rule, inequality, and
oppression adequately account for rates of violence in Latin America? It
seems probable that other variables, more conjunctural and interactive,
would be part of an adequate explanation of the pattern of change and
variation in Latin American violence.

The homicide rate has more than doubled in Brazil since 1980.° The
scale of this killing makes Brazilian violence one of the most serious polit-
ical and social problems in the region. While Brazil’s per capita homicide
rate puts it roughly in the middle of the regional rankings, its absolute
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number of homicide victims—61,283 in 2016—was the largest in Latin
America and the Caribbean, representing over 40 percent of the regional
total, and making Brazil the country with the largest absolute number of
murder victims in the world in that year."

The police in Brazil both reflect and contribute to the problem of vio-
lence in the country. The Brazilian police have gained notoriety for in-
efficiency, the widespread use of force (especially torture and summary
executions), and corruption. In the words of one specialist, “an antagon-
istic relationship between the police and the population at large is an al-
most universal problem in Latin America . .. [but of] the Southern Cone
countries, the crime and policing situation in Brazil is by far the most
extreme.”" As another observer writes, “Brazil’s police are among the
world’s most violent and corrupt, and human rights, particularly those
of socially marginalized groups, are violated with impunity on a massive
scale.”'? In 2016, 4,222 people, or 7 percent of all homicide victims, were
killed by the police, with 925 killed in the state of Rio de Janeiro and 856
in Sao Paulo.” Another study of the police in Rio de Janeiro found that
roughly 10 percent of the manslaughters in one year were committed by
the police, and that over ten civilian suspects were killed for each police
officer killed in alleged confrontations."

Demands for police reform have risen to the top of the political agenda
in Brazil as violent crime has escalated. These demands are mixed. Some
are simply for the police to do a better job at providing security, even if
that involves being more, rather than less, violent. But others come from
civil-society organizations that seek increased democratic control over the
police and a strengthening of the police forces’ commitment to human
rights. Some of these organizations have argued that police inefficiency
and violence are part of the same problem, and that only by reducing its
violence can the police become a more effective force for preventing and
investigating crime.

Reforms reflecting the latter assumption have been enacted over the
last twenty years at different times and in different ways in the patchwork
quilt of Brazil’s twenty-six states and federal district. This chapter looks
at one such measure: the creation of police ombudsmen. It first contrasts
structural and contingent approaches to explaining violence in Latin
America, and discusses the notion of mechanisms for reducing violence.
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The second section presents some information on the police ombudsmen
in Brazil, with special reference to the experience in two states. Finally, the
conclusion assesses the potential of the ombudsmen as a mechanism for
reducing violence.

Structural and Contingent Perspectives on Violence in
Latin America

When US president Barack Obama met Venezuelan president Hugo Cha-
vez before the opening ceremony of the Fifth Summit of the Americas in
Port of Spain, Trinidad, on 17 April 2009, Chavez gave Obama a copy of Ed-
uardo Galeano’s The Open Veins of Latin America.”” Galeano’s well-known
book describes a history of exploitative violence against Latin America’s
workers, campesinos, and Indigenous people by Europeans, Americans,
and Latin America’s own oligarchs and state officials. These acts are de-
picted as fundamental to the formation and subsequent development of
Latin America. While the insight that violence has been a major factor
in Latin America’s history is not controversial, it is debatable whether or
not this history and its structural legacies are responsible for condemning
the region to high levels of violence in perpetuity; perhaps much of this
violence is actually contingent and therefore susceptible to mitigation in
the short to medium term. As Pablo Policzer writes in the introduction to
this volume, “shining a light on the contingent and not just the structural
opens up new possibilities and solutions.”

We can accept that some causes of violence might be contingent with-
out negating the importance of structural factors. One statistical study,
for example, found that increases in income inequality are correlated with
rises in crime rates.'® This finding has important implications for Latin
America, the region of the world distinguished by the highest levels of
income inequality, but such findings need not rule out the search for more
contingent factors that can account for variation and change in violence in
the region. Another claim is that Latin America’s urban population grew
in recent decades much faster than those of other regions such as Asia and
Africa, and that this rapid urbanization is linked to the rise in homicides.
This is because urbanization elevated factors linked to violence, such as
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“inequality, unemployed young men, dislocated families, poor govern-
ment services, [and] easily available firearms.”"”

Accepting contingency involves shifting from an emphasis on invari-
ant structures and process, or laws, to a focus on mechanisms, as Pab-
lo Policzer points out in his introduction to this volume. According to
Charles Tilly, “in actual social life invariant structures and processes are
rare or non-existent.”® For Jon Elster, laws usually entail inappropriate
claims to generality; however, mechanisms are more modest than laws, as
they are “frequently occurring and easily recognizable causal patterns that
are triggered under generally unknown conditions or with indetermin-
ate consequences.”™ Mechanisms allow explanation but not prediction;
in Tilly’s words, explanations involving mechanisms “reject covering-law
regularities for large structures. . . . Instead, they lend themselves to ‘local
theory,” in which the explanatory mechanisms and processes operate quite
broadly but combine locally as a function of initial conditions and adja-
cent processes to produce distinctive trajectories and outcomes.”*

If we accept these claims, we can try to identify mechanisms that
appear to have reduced violence in Latin America. These include certain
forms of civil-society mobilization and public policies. Two relatively re-
cent and widely noticed examples deserve mention. In Bogotd, Colombia
the homicide rate fell from around 80 per 100,000 in 1993 to 21 in 2004.
Some analysts attribute this drop to an integrated municipal program that
included public health interventions, the reclaiming of public space, crim-
inal justice reform, the improvement of crime and violence information
systems, control of public alcohol consumption, and assistance to “at-risk”
youth.?' Similarly, intentional homicides in the city of Sdo Paulo, Brazil fell
by almost 70 percent between 1999 and 2006. Policies that had been pre-
viously introduced included dry-laws, voluntary disarmament initiatives,
social programs, increased incarceration, and reforms in police organiza-
tion and procedures.?

The causal significance of any alleged mechanism is likely to be con-
tested, as indeed those mentioned above are. One potential difficulty for
analysis is that many violence-reduction measures are likely to be what El-
ster calls “Type B” mechanisms. These are mechanisms that can affect the
dependent variable, or the outcome the analyst is attempting to explain,
in opposite directions, making it unknown a priori what the net effect is
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likely to be. The example Elster gives for this is an alcoholic environment
for children: some children in such an environment grow up to be alco-
holics, while others reject alcohol as adults.?? There is also no reason that
the range of possible outcomes of Type B mechanisms is limited to two.
For the purposes of this discussion, the enactment of the same policies, or
the creation of organizations with the same formal design, may produce
different outcomes in different environments; that is, they might reduce
violence in one place, while failing to reduce it in another. Brinks, for
example, finds that variations in the institutional design of the judiciary
and prosecutors’ office had little impact on the differences between legal
responses to police killings in five Latin American cities. The key factor
in his study is the socioeconomic status of the claimants; higher-status
claimants were better able to obtain an effective judicial response after
their family member had been victimized by the police.?*

One important recent (2009) attempt to explain violence consistent
with the approach espoused here is Violence and Social Orders: A Con-
ceptual Framework for Interpreting Recorded Human History by Dou-
glass North, Joseph Wallis, and Barry Weingast. The authors begin by
complaining that there is a “lack of systematic thinking about the central
problem of violence in human societies,” and proceed to argue that “how
societies solve the ubiquitous threat of violence shapes and constrains the
forms that human interaction can take, including the form of political and
economic systems.”” They then contrast what they call “natural states”
with “open access societies.”

The core difference between these two types of societies is how they
control violence. In natural states, “access to violence is open to anyone
strong enough and well-organized enough to use it. The natural state
coordinates these individuals and groups through an interlocking set of
rent-creating arrangements that limit access throughout the rest of soci-
ety.”*® The political management of violence is based on “the manipulation
of economic privileges.””” Despite the label, open access societies actually
limit access to the means of coercion, and thus violence; they base the
management of violence on impersonal rules and organizations. Formal
institutions, including the judiciary, embody agreements about how and
when violence can legitimately be used, and hem in specialized military
and police forces. These institutions and agreements regulate the formal
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authority granted to the military and police to intervene in private inter-
actions. According to North, Wallis, and Weingast, “The resulting rules
governing the use of violence in open access orders must be impersonal;
that is, the agreements must be independent of the identity of the indi-
vidual member of the military or police force and, equally important, in-
dependent of the identity of the political officials. If the rules do not apply
impersonally, the society is a natural state.””

For North and his collaborators, the transition from a natural state
to an open access society involves the attainment of three conditions: the
rule of law for elites; the recognition of “perpetually-lived organizations”
(such as corporations) in the public and private spheres; and the “consoli-
dated” control of the military.” This last condition, the most difficult to
achieve in the authors’ judgment, means that “nonmilitary elite groups
and organizations must be capable of disciplining the military force
through nonmilitary means.”*

Some questions could be raised about Violence and Social Orders.
The binary categories of these two forms of society place a rather tight
straightjacket on contemporary societies and world history, blurring other
important distinctions that could be made. The description of open ac-
cess societies is also rather lyrical. These are societies with widely held
beliefs about the importance of inclusion and equality for all citizens; they
display a lack of barriers to entry into economic, political, religious, and
educational activities; they offer deep support for organizational forms,
such as contractual enforcement, that are open to all; they are places char-
acterized by an impartially enforced rule of law that applies to all citizens
and state officials. One wonders how much this description is ideological
rather than empirically based. Furthermore, the authors’ claim that only
twenty-five countries and 15 percent of the world’s population presently
meet their criteria for open access societies excludes Latin America from
the promised land entirely—an act of exclusion that might not be justified.

Nevertheless, the book’s framework provides several useful insights
for the analysis of Latin American violence. These are:

1. Societies with high levels of violence are not

dysfunctional or “sick.” They are not imperfect
approximations of societies with lower levels of
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violence. They have their own logic. For example,
violence can be a way of controlling access to, and
maintaining, economic privileges. For this and other
reasons, elites may have little incentive to attempt to
diminish violence.

2. Institutions created to diminish violence are likely to
produce different results in different contexts.

3. Institutions created to diminish violence (including
the police ombudsman, discussed below) often
embody attempts to subject the wielders of coercion to
impersonal rules, thus creating movement towards the
open access society described above.

With these considerations in mind, the following section will describe a
new organization designed to diminish police violence in Brazil.

Police Ombudsmen in Brazil

Brazil’s police forces have a checkered history. The police forces of Sao
Paulo and Rio de Janeiro were organized in 1831, two years after Robert
Peel created the Metropolitan Police Force in London.* In Rio, one of the
police force’s main functions was to recapture escaped slaves and to whip
slaves for a fee, at the request of the slave owners. The state thus provided a
disciplinary service paid for by private interests. Whipping slaves was vital
to the maintenance of the broader socioeconomic system, because slavery
was so central to economic relations and the class structure.* Police vio-
lence therefore has deep historical roots in Brazil and has long been part
of a system of class domination and social exclusion. At the same time,
criticism of police violence and the gradual expansion of citizenship are
also part of the country’s history.”

The uniformed military police, responsible for patrolling on the
streets, became powerful armies that served provincial governors in the
Old Republic (1898-1930). They were subjected to increasing control by
the federal state, and especially the army, during the first presidency of
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Getulio Vargas (1930-45). The plainclothes civil police, responsible for
criminal investigations, grew out of judicial investigators attached to the
crown in the nineteenth century; their main instrument, the police in-
quiry (inquérito policial), has existed in Brazil since 1841. Both forces were
modified under the 1964-85 military dictatorship. The military police
were put under army control and deployed in the repression of political
opponents and dissidents, while the civil police lost much of their investi-
gative capacity.’*

The end of the dictatorship saw the above-mentioned development of
pressures to reform public security. By the 1990s, many political actors on
different sides of the ideological conflicts of the 1960s and ’70s had come
together to analyze and propose ways to curb increasing violence, espe-
cially in Brazil’s cities. Out of these proposals came several new account-
ability mechanisms, as well as the reinforcement of existing accountability
mechanisms (see Table 5.1). In addition, civil-society organizations such
as the Sao Paulo Institute Against Violence (Instituto Sdo Paulo Contra
Violéncia) and Viva Rio—funded by donations from businesses—estab-
lished partnerships with state agencies aimed at improving policing.*

In universities, academics and policy analysts founded new centers
that combined traditional preoccupations with human rights with a focus
on policing and ways to improve it. These include the Centre for Studies of
Criminality and Public Security (Centro de Estudos de Criminalidade e
Seguranga Publica, or CRISP) at the Federal University of Minas Gerais in
Belo Horizonte; the Centre for Studies of Security and Citizenship (Centro
de Estudos de Seguranca e Cidadania, or CESeC) at the Candido Mendes
University in Rio de Janeiro; the Centre for the Study of Violence (Ntcleo
de Estudos da Violéncia, or NEV) at the University of Sao Paulo; and the
Centre for the Study of Coercive Institutions (Nucleo de Estudo das In-
stitui¢des Coercitivas, or NIC) at the Federal University of Pernambuco.

It was in this context that police ombudsman’s offices were established.
“Ombudsman” is a Swedish word meaning “a representative or agent of
the people.” The first ombudsman was an officer appointed by the Swedish
legislature in 1809 to investigate administrative and judicial complaints.*®
In the twentieth century, the concept travelled widely and moved well
beyond the original institutional design limiting the ombudsman to the
legislature. A survey analyzed Latin American ombudsman’s offices, some
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TABLE 5.1

Advantages and Disadvantages of Various Accountability Mechanisms in
Brazilian Public Security

Mechanism Advantages Disadvantages
Voting Broad participation; Inadequate voter information;
median voter theory; elections lack of candidate/party
with broad suffrage should differentiation;
increase production of public escalating superficial “tough on
goods, including security crime” rhetoric;
lack of executive branch control
over police
Ombudsman Independent entity to receive No independent investigative

Community councils

Civil-society
foundations (e.g.,
Instituto Sao Paulo
Contra a Violéncia,
ISPCV)

Disque-dentincia

Ministério Pablico

Mainstream media
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complaints about police
corruption and violence

Local participation and
influence

Partnership between broad
civil-society group and
government to improve
policing

Collects information while
preserving anonymity of
informants

Independent,
meritocratic recruitment and
high-quality staff

Broad audiences;
competition produces
watchdog effect and “societal
accountability”

capacity;
lack of visibility;
police resistance

May not be representative;
police may not respond to
demands (consultation rather
than binding decision-making);
lack of resources

May privilege business interests
over others

May not overcome mistrust of
police

May be more interested in
investigation than punishment;
reluctance to interfere in police
investigations;

overwhelming number of cases;
police resistance

Sensationalism (the “politics of
fear”);

short attention span—problems
identified but coverage later
dropped;

bias: media conglomerates have
their own economic and political
interests
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Mechanism

Advantages

Disadvantages

Corregedoria
(police internal
affairs)

Courts (military and
civil)

Written codes of
police conduct

SENASP (Secretaria
Nacional de
Seguranga Publica)

International human
rights institutions
(e.g., Inter-American
Court for Human
Rights)

Contentious action
(e.g., marches,
demonstrations,
petitions, etc.)

Vigilantism
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Ready access to information;
knowledge of police procedures

Can guarantee procedural
rights for defendants

Can create transparency by
codifying acceptable behavior
for citizens and police

Articulates a vision of
progressive national public
security policy at the federal
level

Subjects national and local
politics to international human
rights norms

Allows for multiple expressions
of grievances;

flexible, democratic, diverse;
can be strengthened by
strategic use of social media
(for example, videos of police
violence uploaded to Facebook
or circulated via Twitter,
WhatsApp, or other apps)

Can conform to local
conceptions of justice

may lack independence;
corporatist attitudes—reluctance
to convict police for crimes
against civilians

Slow;

Inegalitarian—defendants with
resources are less likely to be
punished;

in military justice, corporatist
attitudes—reluctance to convict
police for crimes against civilians

Police resistance

Few resources;

unstable politically—staffed by
political appointees;

reluctant to require reform as a
condition of the granting of its
resources to the states

Highly selective (few cases) and
slow;
hard to enforce judgments

Subject to collective action
problems;

civil society often fragmented,
with partial views of the problem;
no obligation for authorities to
respond—demands often not
institutionalized

Violates rule of law (no procedural
rights for the accused)
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of them quite powerful, in Guatemala, Honduras, El Salvador, Colombia,
Peru, and Bolivia.”

The first police ombudsman’s office in Brazil was created in Sao Pa-
ulo in 1995, with a national forum of police ombudsmen being set up in
1999. Since then, the institution has proliferated, and twenty-one of Bra-
zil’s twenty-six states now have one.*® This proliferation was a two-step
process. Sao Paulo was the site of strong resistance to the military regime,
especially in the 1970s and early ’80s, with the endogenous creation of
strong civil-society organizations in the area of human rights. These
organizations focused on issues such as the abuse of political prisoners’
human rights, amnesty for those convicted of political crimes, and the
dismantling of the exceptional decrees and laws, especially the National
Security Law, which gave the executive branch almost unlimited power
vis-a-vis legislatures and the judiciary. In the 1990s, after the end of mil-
itary rule, the human rights movement addressed other problems, such as
the treatment of ordinary criminal suspects by the police, the judiciary,
and the prison system, and it was in that context that the police ombuds-
man was created.

In other parts of Brazil in subsequent years, the creation of police
ombudsmen had a somewhat more exogenous character. After the Sec-
retariat for Public Security (Secretaria Nacional de Seguranca Publica, or
SENASP) was created in 1998, it began to condition its transfer of funds
to states on the existence of a police ombudsman.* In addition, there was
strong international support for the initiative, most notably from Canada
and the European Union. The European Union, for example, provided
roughly 6.5 million euros and technical assistance to the Special Secretar-
iat for Human Rights for the creation and support of police ombudsmen
from 2005 to 2008.* The EU lent considerable technical expertise to the
project as well. This initiative gave an incentive to states that had not yet
created a police ombudsman to do so, for the new agencies would then be
eligible for the EU money.

The ombudsman is supposed to register public complaints about the
police and facilitate the investigation of these complaints by the inter-
nal affairs unit of the state civil and military police forces. These com-
plaints are registered anonymously and can be made in person, over the
telephone, or via the Internet. Priority is usually given to allegations of
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lethal violence by the police. Observers argue that the ombudsmen pro-
vide an important feedback function, making police misbehavior more
transparent and establishing the right of the public to oversee and con-
trol the state’s use of force.* The police ombudsmen, at least potentially,
establishes a new accountability mechanism in Brazilian public security
consisting of at least three stages: information, justification, and (at least in
some cases) punishment and/or compensation. It is a form of “horizontal”
accountability (one police department being made accountable to another
agency within the state), but at the same time it is also a form of “vertical”
accountability (police are required to respond to citizen complaints).** The
ombudsman could also create a fourth stage of accountability: proactive
reform or changes in policing that diminish the problems that citizens
complain about.

This initiative has received substantial international support as well.
Multilateral agencies have supported the creation of ombudsman’s offices
throughout Latin America over the last three decades. According to one
European observer, the “Latin American ombudsman. .. has become one
of the region’s quintessential democratic institutional innovations over
the past twenty years, offering citizens an additional channel of institu-
tionalized participation and oversight beyond the ballot box.™* The om-
budsman has also been described as “a permanent judicial and democratic
voice of conscience within the state.”* The ombudsmen provide an im-
portant feedback function, making police misbehavior potentially more
transparent and establishing the right of the public to oversee and control
the state’s use of force.*

The origin of the institution lies in Europe, and considerable support
for the Brazilian experiment has come from the EU, but there are other
international actors in Brazil’s police ombudsman story as well. The Can-
adian government has offered considerable bilateral support for the cre-
ation of various types of ombudsmen in the public sector.

A review of fourteen police ombudsman offices in various Brazilian
states, conducted in 2008, found a wide variety of institutional designs
among them. Their legal status differed: some were created by law, others
by executive decree, and yet others by both law and decree. Some om-
budsmen were appointed directly by state governors, with no fixed man-
dates; others were appointed by state secretaries of public security; and in
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some states, a council that included civil-society actors played a part in
the selection process. Staffing levels and the degree of infrastructural sup-
port varied sharply. Some ombudsmen provided a free telephone service
(an 0-800 number) to complainants; others did not.*® The implications of
these and other variations for the performance of the police ombudsman’s
offices has been underexplored in the literature. The section that follows
is an attempt to begin such an examination, exploring two case studies,
and applying some insights of historical institutionalism to them. Histor-
ical institutionalism emphasizes sequences, the interaction between so-
cial mobilization and the institutional development of the state, and long
causal chains leading to particular patterns of policy change.*”

The police ombudsman in Sao Paulo—Brazil’s wealthiest, most indus-
trialized, and most populated state, with roughly 45 million people—is
probably the most professional, effective, and transparent office of its kind
in Brazil. It grew out of the State Council for the Defense of the Human
Person (Conselho Estadual de Defesa de Pessoa Humana, or CEDPH), a
part of the State Secretariat of Justice, in which 80 percent of the mem-
bers are representatives of civil-society organizations. The council did not
have the ability to investigate complaints of human rights abuses, and the
idea of an ombudsman grew from that. The Sao Paulo police ombudsman
has considerable independence. The ombudsman is appointed by the state
governor from a list of three candidates drawn up by the CEDPH. He or
she has a fixed two-year term that can be renewed once.*® The office of the
ombudsman exists in an office building far from the Secretariat of Public
Security, symbolizing its independence.

The Sdo Paulo police ombudsman is backed up by a solid institutional
infrastructure and enjoys administrative and financial autonomy from the
secretary of public security and the police. The ombudsman presides over
a consultative council made up of eleven members; the other ten members
are chosen by the secretary of public security from a list provided by the
state’s general ombudsman (ouvidor geral). Its staff consists of a technical
support team and an administrative support team. These teams include
five advisors and ten assistants, all of whom are required to have univer-
sity degrees, as well as two police investigators, ten policemen seconded
to the office, and interns. The ombudsman staff produces abundant, up-
to-date information about the complaints the office received and—more
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importantly—their resolution. This includes the suspension and firing of
police officers for proven violations of human rights.*” While the inves-
tigations are conducted by police internal affairs, and the punishments
carried out by internal disciplinary panels and courts (both military and
civilian), the ombudsman’s office works with the police to track the final
disposition of all cases, and thus the state’s response to complaints. The
police ombudsman’s office in Sdo Paulo also has considerable financial au-
tonomy. When the office was created by the administration of Governor
Mario Covas in 1997, a dedicated budget for the agency was specified in
the authorizing legislation.” This practice, in which the executive branch
directly allocates resources to the ombudsman, rather than routing it
through the Secretariat of Public Security, has continued.

Sao Paulo’s high degree of capacity and autonomy is reflected in its
performance. In a study of fourteen police ombudsmen commissioned
by the federal Special Secretariat for Human Rights, Sao Paulo was one
of only three states (along with Para and Rio Grande do Norte) that was
identified as regularly tracking the outcomes of investigations of police
killings of citizens.” In 2007, 11 percent of all complaints received by the
Sdo Paulo police ombudsman’s office were allegations of police homicide.™

The situation in Sao Paulo is in stark contrast to the conditions of
the police ombudsman in Pernambuco, a small state with a population of
roughly 9 million in the impoverished northeastern region of the coun-
try. In Pernambuco, the police ombudsman has little political independ-
ence and little capacity, such that it was described by the Sao Paulo po-
lice ombudsman in 2008 as “an ombudsman without an ombudsman’s
office” (um ouvidor sem uma ouvidoria).”® It is located across the street
from and is administratively part of the Secretariat of Social Defense—a
problematic physical and organizational location for an institution that is
supposed to be independent of the police.”* Its budget is determined on a
discretionary basis by the secretary of social defense. As in Sdo Paulo, the
ombudsman in Pernambuco does not carry out his own investigations,
but rather feeds information to the police internal affairs office (or corre-
gedoria).” In the mid-2000s, the office received an average of about forty
complaints a month.>® Abuse of police authority is the most common al-
legation, brought typically by males aged thirty-five to forty-five who res-
ide in poor neighborhoods. When the ombudsman’s office records these
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complaints and turns them over to internal affairs, the corregedoria can
then decide to open an investigation into the alleged police misconduct
and, if evidence of wrongdoing is uncovered, recommend to the secretary
of social defense that a range of remedies be applied, such as disciplinary
action or dismissal. Investigations can also result in cases in state courts,
both military and civilian, depending on the nature of the crime.”

However, unlike in Sao Paulo, basic information about the results
of complaints brought to police ombudsman in Pernambuco—the first
element of accountability—does not exist.® The ombudsman does not
publish a report for the public, and the semesterly reports she prepares
for the governor contain only complaints, not the final disposition of
complaints.” Unlike its Sdo Paulo counterpart, the Pernambuco police
ombudsman’s office does not post the outcomes of its cases on a website.
Whereas the web page of the Sao Paulo office contains voluminous infor-
mation on complaints and the results of those complaints, its counterpart
in Pernambuco consists of a single page containing a complaint form.*
Furthermore, the ombudsman has no fixed mandate as in Sao Paulo. The
ombudsman is appointed by the governor, serving at the governor’s pleas-
ure, limiting her ability to take on politically sensitive cases. Furthermore,
with a small staff of four, the office lacks effective capacity.®!

These limitations of capacity and autonomy seem to influence the
Pernambuco police ombudsman’s performance. A sample of cases from
2005, 2006, and 2007 revealed that only 0.2 percent of complaints were
related to police homicide, a striking difference from the 11 percent of
all cases registered in Sao Paulo in 2007. It is unlikely that this is due to a
lack of police homicides in Pernambuco; a great deal of anecdotal infor-
mation circulates in the state about the existence of police death squads,
for example. Instead, it seems to indicate a greater fear on the part of the
public in Pernambuco to bring these cases to the ombudsman, and/or a
lower degree of confidence that such cases will be dealt with discreetly
and effectively.

The Pernambuco sample referred to above, of 419 cases in the 2005-7
period, provides a window into the workings of the police ombudsman.
The sample represents 41.5 percent, 31.3 percent, and 27.2 percent of all
the cases brought to the police ombudsman in those years, respectively.
Close to a majority of the complainants (47.5 percent) are between the
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ages of twenty-five and forty-four, and the corporation most frequently
complained about is the military police (42.7 percent). The most common
complaints are abuse of authority (46.1 percent), physical aggression (16.9
percent), bad service (mau atendimento) (10.7 percent), verbal aggression
(6.2 percent), and a lack of police presence (4.1 percent). A startlingly large
proportion of these cases did not result in disciplinary action within the
police force. More than two-thirds of the complaints (68.5 percent) resulted
in “no response” from the corregedoria, while 29.4 percent were “archived”
or shelved. Only 0.5 percent of cases went to a civilian court, while an-
other 0.5 percent triggered an internal disciplinary hearing (sindicancia).

In contrast to the police ombudsman, the Pernambuco corregedoria is
staffed by 172 members drawn from the police forces.®* Because in many
instances the corregedoria staff will go back to work in other departments
within the police, it cannot accurately be described as a mechanism of
external control, nor does it have complete independence to rigorously
investigate allegations of police misconduct. Further, police who are per-
ceived to stay too long in internal affairs may see their careers suffer.®* The
lack of external control in the way internal affairs conducts its investiga-
tions can be seen by the fact that, as a first step in handling a complaint,
the internal affairs investigator goes to the commander in charge of the
police accused of wrongdoing to hold a sindicdncia. Furthermore, the cor-
regedoria is bound by strict time limits in discharging its disciplinary dut-
ies, resulting in the frequent suspension of administrative punishments
of police officials. Interestingly, the corregedoria has no fixed time limit
for the investigation of complaints brought to it by the ombudsman, nor
does it have adequate information-management systems to monitor these
cases. Human rights organizations complain that punishments of the po-
lice as a result of corregedoria investigations tend to be rare.®* This seems
to be especially true in the case of high-ranking police officials.*®

In Pernambuco, the internal affairs staff alleges that the reports
received from the ombudsman are often insufficient to facilitate an ad-
equate investigation. The ombudsman’s staff, for their part, tend to see
the corregedoria as a corporatist agency more interested in protecting its
own than uncovering wrongdoing. The ombudsman does not have high
visibility in Pernambuco, and almost never appears in the press. Dr. Luiz
Guerra de Morais, ombudsman from 2003 until 2007, generally took a
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nonconfrontational line towards the police. Nevertheless, he stated in
public in 2006 that “in my judgment, the system does not work.”*

Although information is lacking for a thorough evaluation of the po-
lice ombudsman’s office in Pernambuco, there are strong reasons to con-
clude that it has not been particularly successful.”” One reason for this
might be the design of the institution.%® As noted, the police ombudsman
in Recife, the capital of the state of Pernambuco, serves at the pleasure
of the governor, whereas her Sao Paulo counterpart is nominated by an
organization dominated by civil-society representatives, and serves for a
fixed term.* There is also evidence that many of the police ombudsmen
in Brazil share the limitations of the Pernambuco office, and have not at-
tained the degree of independence of the Sdo Paulo police ombudsman. In
a study of five police ombudsman’s offices, for example, Lembruger found
that 85 to 93 percent of complaints did not result in any punishment of the
accused.”

Differences between the way the Sao Paulo and Pernambuco police
ombudsman’s offices operate may also be due to contextual and informal
factors rather than just institutional design. As in Sdo Paulo, many of the
formal attributes of Pernambuco’s police ombudsman’s office embody
the principles of accountability and transparency in that they establish
the public’s right to complain about the police. However, in establishing
a working relationship with police internal affairs, the Pernambuco office
does not monitor the results of complaints as the office in Sdo Paulo does.
This means that a fundamental aspect of accountability—adequate infor-
mation—is not being provided in Pernambuco. Such information could
be provided without the creation of any new legislation or regulations; all
that would be required would be for the ombudsman herself to insist on
such a supervisory role, with the work done either by corregedoria staft or
new personnel in the ombudsman’s office. Yet this has not been done. The
working relationship that has been established between the ombudsman
and internal affairs is that the former is a passive appendage of the latter.
Table 5.2 summarizes the difference between the police ombudsmen in
Sdo Paulo and Pernambuco, indicating that the former benefits from both
a more optimal institutional design and political will.

The Pernambuco police ombudsman’s office seems to illustrate Phi-
lippe Schmitter’s comment that accountability only becomes apparent
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TABLE 5.2
Differences between Sao Paulo and Pernambuco Police Ombudsmen

Institutional design that Sdo Paulo
strengthens ombudsman
independence and capacity

Institutional design that Pernambuco
weakens ombudsman
independence and capacity

Low political will for an High political will for an
effective ombudsman effective ombudsman

when it is defective, and it may well be that many of the other similar
institutions in Brazil bear a closer resemblance to the Pernambuco case
than the Sao Paulo organization.” In the opinion of one specialist, for ex-
ample, few ombudsmen “enjoy effective autonomy,”’>and Comparato even
shows that in some states the police ombudsmen are police officials, there-
by compromising the independence essential to the ombudsman ideal.”?

In a comparative study of ombudsmen in Bolivia, Colombia, El Salva-
dor, Guatemala, Honduras, and Peru, Uggla concludes, “the influence of
the ombudsman can hardly be deduced from the formal, legal dispositions
regarding the institution. Indeed, the strength and autonomy of the insti-
tution are generated by a process that is primarily political.””* In the Per-
nambuco case, the political process seems to have resulted in a police om-
budsman with a low degree of independence and capacity in comparison
with her Sao Paulo counterpart. The most striking evidence of this is the
abundance of publicly available information about the final disposition of
complaints in Sao Paulo, and the absolute lack of equivalent information in
Pernambuco. Despite this clear difference of outcomes, however, it should
be emphasized that the present analysis is not definitive. We have not been
able to carry out the kind of detailed analysis of cases that might clarify
the apparent variation between the two institutions. Most importantly,
the impact of the ombudsman on levels of police violence has not been
established in either case. But this study could provide the beginnings of a
more systematic comparison that might shed light on those issues.
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It should be added that the office of police ombudsman is an “em-
bedded” institution; it works only in conjunction with other institutions,
especially police internal affairs. In principal-agent terms, the situation
of the police ombudsman is complex. She or he is an agent of the public,
who bring complaints to it. But the office of ombudsman is also a princi-
pal vis-a-vis police internal affairs, because it can induce investigations
that otherwise might not have taken place, and it is supposed to monitor
the outcomes of those investigations. Similarly, in a specific case it could
also become the agent of the governor or another member of the executive
branch, a member of the legislature, or even (depending on the circum-
stances) a prosecutor in the Public Ministry. Its effectiveness is thus highly
dependent on the effectiveness of other organizations in the state, as well
as civil-society associations.

Anintriguing possibility is that in Pernambuco the police ombudsman
is a “sleeper” institution—dormant and ineffective at first, but energized
and effective later, when the right combination of factors occurs (such as
a committed governor, strong pressure from civil-society organizations,
and so on).”” Only further monitoring of the performance of these agen-
cies in Pernambuco and other Brazilian states will reveal whether this
potential is realized.

“Sleeper” institutions are not new. Rothstein, for example, argues
that the Swedish institutions of horizontal accountability established in
the early nineteenth century, of which the ombudsman’s office was one,
did not work particularly well in the first decades of their existence. Cor-
ruption, nepotism, cronyism, and inefficiency were apparently rife in the
Swedish civil service. But according to Rothstein, an existential crisis
brought about by defeat in war created the conditions in which the insti-
tutions gained autonomy and effectiveness, boosting horizontal account-
ability and improving the performance of the state bureaucracies.”

In Rothstein’s words, “generalized trust, understood as the belief that
you live in a society . . . where the moral standards of the other agents in
general are high, leads to a decrease in transaction costs.” For Rothstein,
the existence of efficient institutions—those that provide public goods in
a relatively impartial manner—are key to generating trust. In his view,
“efficient institutions change agents’ choice of strategy by increasing the
likelihood that they will believe most other agents cooperate honestly,
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which in turn makes it more rational for the individual agent to recipro-
cate benevolently.””

Conclusion

There are good reasons to believe that violence in Latin America is not the
inevitable byproduct of a colonial and postcolonial past in which inequal-
ity, social exclusion, poverty, and class oppression were the norm. It is at
least partially contingent. Contingent violence can be curbed through
specific mechanisms; the most promising of these involve new public poli-
cies, civil-society mobilization, or (usually) some combination of the two.
This applies to police violence as well as other forms of violence. Brazil’s
police violence is arguably the worst in the region, given the sheer scale of
the killing, especially in large cities such as Sdo Paulo and Rio de Janeiro.

An important recent reform that could affect levels of police violence
is the establishment of the ombudsman’s offices. These institutions are
part of a larger trend towards ombudsmen in Latin America. Ombuds-
men are, at least in principle, independent authorities who can channel
public demands into the state apparatus, making citizens’ political par-
ticipation meaningful and inducing both retroactive and proactive forms
of accountability.

At present, more is unknown than known about the impact of om-
budsmen on levels of police violence in Brazil. The institution is recent,
the first established less than fifteen years ago, and most created in the last
few years. The potential of the ombudsmen is that of a new accountabil-
ity mechanism—a feedback loop that channels public complaints about
police misconduct to political authorities who not only can authorize the
investigation and punishment of wrongdoers among the police, but also
initiate reforms that make such wrongdoing less likely in the future.

The new institutions offer much promise. At best they can serve to
democratize and demilitarize policing. At worst, however it may be noth-
ing more than facades, mere “suggestion boxes” that lead to no substantive
action, or (in extreme cases) police reactions that endanger complainants.
The initial comparison of Sdo Paulo and Pernambuco offered here sug-
gests that the police ombudsmen in these two states differ significantly in
terms of the formal design of the institutions and the informal political
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environment in which they operate. Sao Paulo provides more information
than does Pernambuco on the outcome of the investigations triggered by
the complaints it receives, resulting in a much greater level of transparen-
cy. So far we lack the evidence, however, to conclude that the Sao Paulo

police ombudsman’s greater effectiveness includes an increased ability to
reduce police violence. Only further in-depth research will answer some
of the questions raised in this chapter.
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