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Practising Law in the “Lawyerless”
Colony of New France

Alexandra Havrylyshyn

For more than a century, historians have, to varying degrees, clung to the
myth that there were no lawyers in New France. This chapter investigates
that claim specifically as it applies to early Canada, or the French colony
centering around the Saint Lawrence River Valley. The French monarchy
laid claim to this geographic space between 1534, when Jacques Cartier
first began exploring the Saint Lawrence River, to 1763, when King Louis
XV ceded the colony of Canada to Britain as part of the Treaty of Paris to
end the Seven Years’ War. Today, early Canada is known as the province
of Québec. Although French speakers had also settled in the places we
now call Maine, New Brunswick, Nova Scotia, and Prince Edward Island,
the French monarchy referred to that region as “Acadia,” to distinguish it
from “Canada.”

One of the first historians of the Canadian legal profession confidently
declared in 1897 that under the French regime, “il n’y avait pas d’avo-
cats.” This historian, indeed, argued that the Canadian legal profession
only began to exist with the transition to British rule in 1763.> A recent
study, published in 1997, dates the origin of the Québec Bar Association
to 1779, and fails to explicitly reject the claim that there were no lawyers
in New France.’

The assertion that there were no lawyers in early Canada, however,
rests on a misreading of primary sources. First, the myth depends upon a
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narrow and anachronistic definition of the lawyer as a university-educated
legal expert who belongs to a professional bar association. It is true that in
1678, three members of the colony’s highest court, or Sovereign Council,
reported that “in this country neither advocates, attorneys, nor practi-
tioners are to be found.™ Advocates (avocats), attorneys (procureurs), and
practitioners (praticiens) might today all be known as lawyers, but in early
Canada and in Ancien Régime France they constituted three distinct cat-
egories of professional legal representatives. Professional here means both
experienced in and paid for one’s services. To clump advocates, attorneys,
and practitioners all together into the modern Anglo-American category
of “lawyer” obscures cultural and historical differences. Indeed, one goal
set in this chapter is to elaborate on the meanings of these terms with-
in their socio-historical context and ensure that we impose neither early
modern English nor modern categories of legal practice.’

To understand what the members of the Québec Sovereign Council
meant by the categories of advocate, attorney, and practitioner, I first con-
sult Ancien Régime French legal dictionaries. University-educated advo-
cates ranked above formally-trained attorneys, who in turn ranked above
informally-trained legal practitioners. Appreciating the variety of legal
representatives in Ancien Régime France expands the definition of “law-
yer,” thereby helping to dispel the myth that there were no lawyers in New
France. Just as historians have identified many legalities in colonial North
America, we can identify many modalities of legal representation in New
France, where a mixture of paid and unpaid, trained and untrained in-
dividuals did the work of representing people in court.® This is not to say
that the categories of advocate, attorney, and practitioner functioned the
same way on the books as they did on the ground, or that they operated
in Canada the same way as they did in France. Disentangling these terms,
however, allows us to begin to describe more precisely the hierarchy of
legal representation in the French colony of Canada.

The myth that there were no lawyers in New France further springs
from a misreading of the Sovereign Councillors’ remark, in 1678, that “it
is even to the advantage of the colony not to allow any [advocates, attor-
neys, or practitioners].”” Historians have wrongly extrapolated from these
words that the administration of New France officially banned French
lawyers from immigrating to the colony of Canada. However, the primary
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source merely states a policy recommendation, and should not be taken
as evidence of a policy that was actually implemented. The councillors
reasoned that the colony would be better off without these various kinds of
Ancien Régime legal representatives, not only because of the inexperience
of judges and process-servers, but also because of the difficulty of travel-
ling during winter months. As in other colonial spaces, this suggests that
judges travelled from place to place to perform their duties.® Furthermore,
the councillors described the colonial inhabitants as both ignorant and
impoverished.” Greedy lawyers, the councillors insinuated, could easily
persuade colonial inhabitants to undertake frivolous lawsuits, and this
would increase the cost of justice in a colony whose administrative re-
sources were already scarce."

In the end, the councillors never did ban advocates, attorneys, or prac-
titioners from the colony." Thus Canada differs from French Caribbean
colonies such as Martinique and Saint Domingue, where royal ordinances
and colonial decrees explicitly prohibited advocates and attorneys from
even making the transatlantic journey.” In fact, Canadian authorities
explicitly recognized the profession of the attorney in 1693 and 1732."
Furthermore, the claim that there were no lawyers in New France fails
to account for change over time. Although advocates, attorneys, and
practitioners may have been scarce or even absent in 1678, this changed
with time. By 1740, one-third of claimants hired someone who identified
himself as an attorney or legal practitioner to represent them before the
Québec Provost Court.

This chapter, finally, dispels the myth that there were no lawyers in
New France by looking beyond the official regime of licensing that oper-
ated in France, and instead at what individuals actually did in their com-
munities. While emerging literature on the legal profession sheds light on
notaries and attorneys, I focus on the Ancien Régime’s lowest-ranking
representatives: legal practitioners (praticiens de droit).”” Trial records, no-
tarial records, and sacramental records reveal that at least seventy-six men
in early Canada identified as professional, but informally-trained legal
practitioners before 1764, the first full year of British rule. Although these
lowest-ranking representatives lacked formal training, they professed pro-
ficiency in legal practice and were paid for their services. The names of
these seventy-six men present further evidence weighing against the claim
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that lawyers emerged in Canada only with the British Regime. Perhaps the
history of early Canadian legal practitioners has been underwritten be-
cause many did not settle or die in the colony. Telling their full life stories
will require conducting research beyond Canada, whether in the former
French Empire or elsewhere. Attorneys and legal practitioners are worth
studying because they facilitated access to justice for the ordinary people
of early Canada.

The Hierarchy of Ancien Régime Legal
Representatives

We must first seek to understand what the Sovereign Council members
meant when they referred to the three categories of legal representatives:
barristers, attorneys, and practitioners. The Ancien Régime lexicography
(or dictionary-writing) movement provides an introduction to this ques-
tion.'® Precursors to encyclopedias, Ancien Régime dictionaries described
the fundamental elements of various fields of study.” Although more
encyclopedic than modern dictionaries, Ancien Régime dictionaries are
by no means exhaustive.”® Other sources, such as Jean Imbert’s Institutes
de practique en matiere civile et criminelle (1547), Laurent Bouchel’s
Bibliothéque [sic] ou Thrésor du droict frangais (1615), and Pierre Jacques
Brillon’s Dictionnaire des arrests, ou Jurisprudence des Parlemens de
France, et autres tribunaux (1711), more closely resemble textbooks, pro-
viding more comprehensive explorations of Ancien Régime jurisprudence
and legal practice.”” Lexicographers, in contrast, intended their works
either as starting points for novices, or as reference manuals for experts.
Claude-Joseph de Ferriére, for instance, described his dictionary as a “key
to law and to practice.”®® His dictionary, therefore, offers an entry point
into historical debates surrounding the practice of law in early Canada.
This is not to say that dictionaries should be viewed uncritically.
Lexicographers claimed to describe rather than to prescribe; to explain
rather than critique; to inform rather than reform.?! However, it is in their
descriptions of the way “the world was” that we can see their biases and, in
turn, learn much about the hierarchy of legal representatives in the Ancien
Régime. The subjectivities of dictionaries make them rich historical
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sources—whether for understanding society, norms, or legal institutions
and procedures.?

I analyze three dictionaries, all of which were widely circulated and
frequently reprinted. Containing entries on law as well as many other
fields of study, Le Dictionnaire universel francois et latin covers the wid-
est breadth of material. Ten editions printed between 1704 and 1771 re-
flect the dictionary’s popularity as a general reference source.”® Although
this dictionary reached the most general audience, it still excluded the
largely illiterate public. Because this dictionary synthesized three pre-
decessors, Ancien Régime historians prefer it to other general dictionar-
ies.** It emerged out of a fraught political conflict between Catholics and
Protestants. When the dictionary’s first editor, Abbot Antoine Furetiere,
died, the Protestant Henri Basnage de Bauval revised the religious entries
and republished the dictionary in the Netherlands. Incensed by the chan-
ges, certain French Jesuits sought to reclaim the dictionary, restoring the
religious entries to fall back in line with Catholicism. For the most part
Jesuit authors retained anonymity, but historians know that Robert Simon
and Etienne Souciet took leading roles in the first and second editions, re-
spectively. Many laypeople also collaborated.?® The first two editions of the
dictionary were published in the French town of Trévoux, in the province
of Ain, near Lyon.?® The dictionary thus became colloquially known as the
Dictionnaire de Trévoux and is the only dictionary of the period to bear
the name of a place.” This dictionary reveals how lettered non-specialists
understood the hierarchy of Ancien Régime legal representatives.

A more specialized legal dictionary, Claude-Joseph de Ferriere’s
Dictionnaire de droit et de pratique was published eleven times between
1734 and 1787.2% The son of an advocate in the Parlement of Paris, Claude-
Joseph was a jurist and legal scholar.?” From such a highly-educated mem-
ber of the legal profession, we might expect a bias against lower-ranking
members. Intending a more specialized audience than did the authors of
the Trévoux dictionary, de Ferriere wrote for both the law student and
the seasoned advocate.”® When de Ferriere died in 1747, Antoine-Gaspard
Boucher d’Argis took over editing duties. D’Argis also collaborated with
the century’s two most famous encyclopedists, Denis Diderot and Jean
le Rond d’Alembert, on over four thousand entries concerning jurispru-
dence. The dictionary attained an even more encyclopedic quality.”
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Finally, I consult one dictionary that postdates the French regime in
Canada, Joseph-Nicolas Guyot’s Répertoire universel et raisonné de juris-
prudence civile, criminelle, canonique et bénéficiale, which was first pub-
lished between 1775 and 1783 and republished in 1784-85. Like Boucher
d’Argis, Guyot participated in the encyclopedia movement, for instance
publishing the Encyclopédie méthodique in 1782. Although published af-
ter the British Conquest, the dictionary still signals an Ancien Régime
barrister’s subjective views of attorneys and practitioners, as Guyot be-
came a barrister in 1748 and gained his professional experience during the
Ancien Régime period.*

When seeking to understand the rise of the early Canadian legal
profession, it makes most sense to consult the editions that appeared as
closely as possible to 1740, when the number of litigants who hired pro-
fessionals to represent them at the Québec Provost Court rose to one in
three.” Therefore, I rely on the fifth edition of the Dictionnaire de Trévoux
(1740), the third edition of de Ferriere’s Dictionnaire de droit et de pra-
tique (1749), and the first edition of Guyot’s Répertoire universel et raisonné
(1775-1783).3¢

In the highly stratified society of France during the Ancien Régime
France, the practice of law was a very attractive—if not always success-
ful—means of social mobility. Of course, in an absolutist regime, the king
claimed a position at the very top of society’s pyramid-like structure. He
granted privileges, or private legal agreements, to various subjects. Justice
emanated from him; judges and magistrates merely administered justice
in his name. Below judges and magistrates, the highest-ranking legal rep-
resentatives (advocates) could hope to gain honour, dignity, and personal
nobility as a result of their profession.* Attorneys occupied the next rank
down, enjoying comparatively less honour and dignity.*® Practitioners
enjoyed very little status, thus occupying the bottom rung of the hier-
archy.”” A close reading of the dictionaries demonstrates that as we move
down the status ladder, levels of education, social prestige, and political
power diminish.

Advocates studied law (droit) at university. De Ferriére writes, “in or-
der to become an Advocate, one must have obtained a Bachelor’s degree
in Letters and a License in a Faculty of Law.”*® In response to corrupt law
faculties that sold licenses to students, Parisian advocates in 1693 further
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required that any aspiring advocate complete an apprenticeship (stage) of
two years and obtain the approval of six senior advocates before beginning
legal practice.”

Following the medieval Bologna law school model, French universi-
ties initially taught only Roman and canon law.** This began to change
with the Edict of Saint-Germain-en-Laye in April 1679, which required
the appointment of professors specializing in French ordinances and cus-
toms. This edict required law students to complete five hours of training in
French customs each week during the third year of study.”

Among legal representatives, barristers claimed exclusive expertise in
law, which the Dictionnaire de Trévoux defined as a “a principal of that
which is just and unjust.” We might think of this as substantive, as op-
posed to procedural, law. Like English barristers, French advocates did not
interact directly with clients.” Rather, a prospective client first approached
an attorney, who in turn consulted with an advocate for substantive legal
advice if necessary.** Advocates wrote legal briefs and made oral argu-
ments in court.” They claimed the exclusive right to orally argue certain
kinds of cases, such as appeals, civil requests, royal cases, and questions
of the state.*

By operating in the domain of “high law,” in the language of Shelley
Gavigan (chapter 10 of this volume), advocates enjoyed social prestige.
The elite sub-stratum of the Third Estate, Parisian advocates were united
in their desire to achieve upward social mobility through the practice of
law."” Ancien Régime lexicographers, similarly, esteemed individuals who
had been educated at law schools. Guyot adulated the excellence of the
“profession of the Advocate.” “In order to merit such a distinguished title,”
he confidently declared, “one must have talents and qualities which do not
at all belong to common men.”® De Ferriere similarly praised barristers.
He warned that young men should not pursue the demanding profession
of the advocate unless they knew themselves to be full of genius, probity,
and honesty.*

Throughout the Ancien Régime period, advocates successfully resisted
venality, or the sale of public offices.”® In this way, advocates differed from
attorneys, who needed to either purchase or inherit a venal office before
being able to practice law.” Under the venal system, the crown monetized
the total value of each office. A buyer advanced a partial sum of money
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to the king in exchange for an office, which was a form of immovable
property that could be bequeathed, sold, or even rented out. Three main
advantages accompanied the purchase of an office: 1) the right to perform
specific governmental functions in the name of the king; 2) a promise by
the king to make a payment of 1 percent to 12 percent of the value of the
buyer’s initial investment if the office-holder ever chose to sell the office;
and 3) privileges such as tax exemptions, honour, and dignity. The latter,
in particular, led to elevated social status.

Integral to the Ancien Régime socio-economic system, venality was
well-established by the sixteenth century.”® The number of offices for sale
ballooned under the reign of King Louis XIV, as the king found himself
embroiled in war and desperate for revenue.** Near the end of the eight-
eenth century, the price of offices skyrocketed.” Although revolutionaries
abolished offices in 1789, the French state today continues to sell some
public offices, such as those of notary and process-server.’* Ancien Régime
French aristocrats abhorred venality since it jeopardized a social system
in which blood and birth determined status.”” Historians today appreci-
ate the opportunities for social mobility that venality offered to those not
lucky enough to be born into the nobility.*® As royal officers, neverthe-
less, attorneys had a duty to represent the French state and were subject
to discipline if they failed to do so. The sale of offices to individuals who
became attorneys meant they never could enjoy the degree of political au-
tonomy that advocates did.”

In a country with a highly censored press, furthermore, legal briefs
(mémoires and factums) produced by advocates were one of the few forms
of printed material to evade censorship laws.® Advocates not only submit-
ted briefs to the court but circulated them widely, contributing to the birth
of a public sphere where opposition to monarchical absolutism could be
challenged. High-profile lawsuits or causes célébres soon became as popu-
lar as novels.® In this way, law courts “were the only part of a free people’s
education furnished by the old regime.” Beginning in 1730, advocates
increasingly saw themselves as the spokespersons of the public, becom-
ing the vanguard of reform in the two decades leading up to the French
Revolution.®

While the three lexicographers explained the superior status of ad-
vocates, they made clear that attorneys did not enjoy the same prestige.**
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Claire Dolan finds in her study of attorneys in the South of France that
like advocates, this class of legal representatives used their legal practice
as a source of economic and social mobility.* However, attorneys occu-
pied significantly lower social positions than advocates. A myriad of ritual
acts reflected this professional distinction. For instance, legal procedure
required attorneys to bend one knee in court while a barrister was speak-
ing.®® An edict of 1549 forbade wives of attorneys from wearing the velvet
hoods that signified the status of an advocate’s wife.®” Although an attor-
ney traditionally wore a black robe to distinguish himself from laypeople,
he tended to own only one. Extremely worn, it had often been passed down
from office-holder to office-holder.®®

Unlike an advocate, an attorney had not necessarily studied law at a
university. Guyot explained that “because of his rank, the attorney is not
at all obliged to study law.”® Nevertheless, the state required a profession-
al attorney to be at least twenty-five years old and to have trained with
a more senior professional attorney for at least ten years.”” An aspiring
attorney could therefore begin his training at the age of fifteen.

While an advocate specialized in law, an attorney specialized in prac-
tice. Ancien Régime lexicographers distinguished law (droit) from legal
practice (pratique). The title of Claude-Joseph de Ferriere’s Dictionnaire
de droit et de pratique implies this distinction, as does the following
definition:

PRACTICE. In Palace terms, the science of preparing a
trial according to the forms prescribed by Ordinance, the
Customs of the country, & relevant regulations. In this way
[Practice] is opposed to Law. An attorney must know prac-
tice well, and a Barrister the law.”!

With an emphasis on legal forms, this excerpt demonstrates that an attor-
ney specialized in legal procedure, while a barrister excelled in knowing
legal substance or jurisprudence.

De Ferriere, likewise, described attorneys as “masters of procedure,”
tasked with guiding barristers on all the legal formalities that differed from
jurisdiction to jurisdiction.”” Under a regulatory arrét of the Parlement de
Paris, the state forbade attorneys from making oral arguments in appeal
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cases and other comparable cases of high law. Attorneys could only defend
parties in civil cases where the legal question hinged more around fact and
procedure than around jurisprudence.”” Similarly, the state forbade attor-
neys from arguing about the guilt or innocence of the accused in criminal
trials.”* However, the state required attorneys to intervene if a procedural
question arose during a criminal trial.”

Some lexicographers derided attorneys as manipulative and conniv-
ing. For instance, Guyot wrote,

[T]he Advocate, who necessarily holds honour and public
esteem in light of his work, would almost never make use
of the chicaneries and subtleties characteristic of the At-
torney’s science. For their profit and for the ruin of their
parties, Attorneys assiduously multiply acts and make trials
last eternally.”

Of course, as an advocate Guyot had an interest in elevating his profes-
sional rank. But culturally, he was not alone in ridiculing attorneys for
their purported chicanery, as the 1678 Sovereign Council quotation
demonstrates. Guyot may have been trying to differentiate himself from
members of other, purportedly dishonest, members of his profession. De
Ferriere, likewise, warned that attorneys must remember their lower rank
within the legal profession: “[An Attorney] must never forget that his
function does not at all extend to that which belongs to Advocates. His
share is ample enough that he should content himself with it.”””

The lower rank of attorneys helps explain why early Canadian author-
ities ultimately tolerated the growth of the legal profession’s lower branch-
es.”® If they were simply paper-pushers, they would be unlikely to disrupt
the colony’s order. Of course, even procedure is political, but more subtly
so than substantive law. Perhaps it was precisely through masquerading
as masters of procedure that attorneys proliferated, despite the regime’s
initial antipathy towards them. In France, attorneys continued to buy and
sell offices until the Revolution, at which time they refashioned themselves
as avoués.”

French categories illuminate the social and professional significance
of the terms advocate, attorney, and practitioner, but these categories did
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not apply precisely in Canada because the king prohibited the sale of venal
offices in the colony. Nor could French office-holding attorneys import
their offices (which were forms of immovable property) to the colony.®” It
is not entirely clear what process replaced the purchase or importation of
an attorney’s office. Perhaps attorneys and legal practitioners claimed their
professional titles in much the same way that individuals in New France
claimed noble status: by acting in a way that made their rank believable to
the people around them. Perhaps, like the esquires (écuyers) and knights
(chevaliers) who carried around folders of the various legal acts evincing
their noble status, attorneys and practitioners clutched these valuable pa-
pers as they moved through their daily lives.®

Since attorneys and practitioners in New France did not hold offices,
the king did not pay them or hold them accountable for representing his
interests. Rather, ordinary members of the public paid attorneys and prac-
titioners in New France to represent their interests.* In this way, the col-
ony may have been a sort of laboratory for a new, liberal conception of the
profession, based not on status or allegiance to a monarch, but on merit
and performance in a market economy.*

In France, office-holding attorneys received pay from clients for their
work, unless they chose to work without compensation for friends or
family.®* Using a legal device called a procuration, clients and family mem-
bers could grant an attorney power to act on their behalf in all legal affairs,
or only in one particular legal matter.*® The Dictionnaire de Trévoux ex-
plained that the procuration, “by which one gives charge to someone or
something . .. makes it as valid, as if one were doing it in person.”® A good
translation for procuration, therefore, is power of attorney agreement.

Ordinary members of the public could also empower amateurs to act
on their behalf, whether in courts of law or in commercial transactions.
Lacking legal training, a one-time attorney was simply a person who, by
virtue of a power of attorney agreement, acted on behalf of another, usual-
ly a friend or family member. Parties could orally agree on a power of
attorney but often agreed in writing. A power of attorney could extend
for an unlimited or a limited time period, whether the duration of a per-
son’s absence or of a particular legal dispute.®” Although not office-holding
attorneys, ordinary members of the public who held power of attorney
agreements performed legal work by representing others in legal disputes.
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By looking beyond venal office-holding as a marker of legal representa-
tion, we can see that in the colony of New France, a mixture of paid and
unpaid, trained and untrained individuals did the work of representing
others at law.

Ancien Régime lexicographers observed, perhaps with some surprise,
that “even women” could act as attorneys.* In the colonial setting of New
France, power of attorney agreements were an early form of women’s
empowerment.* Following the Custom of Paris, the law in New France
typically deprived a married woman of independent legal capacity, es-
sentially treating her as a minor. With a power of attorney agreement,
however, a married woman could temporarily escape these limitations.”
Exceptionally mobile, men from the town of Québec might sojourn for
months or even years at a time. Men travelled east to Louisbourg and
across the Atlantic Ocean to France, west to the fur trading Great Lakes
region, or south to Louisiana and the French Caribbean. In such instan-
ces, men had the option to empower another person to act on their behalf
in commerce and at law.”!

For the period 1700 to 1765 in the town of Québec and its environs,
265 power of attorney agreements with women survive.”> Procuratrices
generally represented their husbands, but 20 percent represented their
sons, brothers, or even fathers. On rare occasions, men entered into power
of attorney agreements with women outside their families.”” Usually
members of the bourgeoisie, procuratrices performed a variety of legal
and commercial tasks, such as recovering debts, buying and selling real
estate, executing wills, and (should it become necessary) representing the
absentee in a dispute before a court of law.”* Although not paid directly,
procuratrices benefited from power of attorney agreements, which in the
patriarch’s absence allowed these women to control the family’s enter-
prise, worldly assets, and legal affairs.

The lexicographer de Ferrié¢re claimed that one-time attorneys were
especially prevalent in the colonies, which he labeled “subaltern jurisdic-
tions.”” Because they lacked formal legal training, one-time attorneys
were less well-equipped than advocates to challenge the monarchy. This
further explains why early Canadian authorities tolerated amateur attor-
neys while successfully preventing the growth of a vibrant community of
advocates.
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Legal practitioners occupied the lowest rank of the legal profession.*
Unlike one-time attorneys, legal practitioners were trained, but informal-
ly. The Dictionnaire de Trévoux explained that a practitioner, “knows style
and usage, the forms, procedures and regulations of the court [and] knows
how to draft a contract, to prepare a trial for judgment.””” De Ferriére and
Guyot provided almost identical definitions. Through frequenting legal
spaces, practitioners acquired enough familiarity with legal style, usage,
procedure, forms, and regulations to claim professional legal knowledge.”®
Advocate-lexicographers deemed practitioners capable of preparing legal
papers such as acts and summons.” Practitioners faced no explicit re-
quirement to obtain a license or even train under another practitioner
for a certain period of time. Many regulations forbade practitioners from
signing civil requests and legal briefs. Barristers claimed exclusive owner-
ship over these duties."” The law on the books forbade practitioners from
acting at law in the name of clients."”"

Because of their lowly status, practitioners stood to gain from ven-
turing outside of continental France to its newly claimed colonies, where
formally trained legal professionals were scarce. In general, the state ap-
pointed only highly-educated men as judges. Under the Ordinance of
April 1667, practitioners could only step in to judge a case if a jurisdiction
lacked both advocates and office-holding attorneys."”> As Miranda Spieler
remarks, “under the monarchy the colonies were extensions of France in
a legal sense but governed by protocols distinct from those that applied to
domestic territory.””> Advancing in the legal profession might therefore
mean crossing the Atlantic Ocean. Far from the metropole with its rigid
on-the-books distinctions among advocates, attorneys, and practitioners,
early Canada provided some men with opportunities to achieve upward
social mobility through the practice of law.

Early Canadian Legal Practitioners

Legal professionals in colonial Canada indeed followed a different proto-
col from that of France. Advocates occasionally ventured to the colony to
assume senior judicial positions, but for the most part they did not repre-
sent clients, either by writing legal briefs or orally arguing cases."* Louis-
Guillaume Verrier, for instance, studied law in Paris, worked as a barrister
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in the Parlement of Paris beginning in 1712, and left for Canada in 1728
when an opportunity arose to join the Superior Council.'”® As one of the
only advocates in the colony, Verrier offered free lectures on the basics of
French jurisprudence to colonial officials and members of the Superior
Council, who did not necessarily possess a deep knowledge of the law.%¢
Québec archives provide a promising means to learn much more about
legal practitioners. Not only is this the group of Ancien Régime legal rep-
resentatives that historians understand least well, but they are also a more
discrete group than attorneys. Whereas a search for the word procureur
will mix in instances of the king’s attorney, the fiscal attorney, commercial
attorneys, and one-time attorneys, the term praticien de droit clearly refers
to a professional legal representative. First, Pistard digitally catalogues re-
cords held in the Bibliothéque et Archives nationales du Québec (“BAnQ”).
First-instance tribunals exercising jurisdiction over towns and seigneuries
created records that eventually ended up in BAnQ’s TL group. The rec-
ords of appellate tribunals are found in BAnQ’s TP group. During a given
legal proceeding, court clerks collected petitions and summons. If a case
reached the trial stage, they transcribed oral arguments and testimony.
Generally, judges did not issue reasoned judgments but rather ordinances
and decrees. In an absolutist regime, judges were less motivated by justi-
fying their opinion than they were by resolving a particular legal dispute.
BAnQ archivists have meticulously catalogued the primary sources, in-
cluding the names of professional attorneys and legal practitioners who
appear in the record. We can therefore identify the legal representatives
who, some historians have argued, did not “exist” at all in this time period.
Second, notarial records preserve the names of attorneys and practi-
tioners. In both their private and professional lives, attorneys and practi-
tioners visited notaries to record contracts such as marriages, land sales,
and power of attorney agreements. In fact, a notarial act was “among the
most common forms of the written word that early modern urban popu-
lations came into contact with.”'” Notaries did not represent clients in
litigation but did review, verity, and record legal agreements. In an era
before credit reporting agencies existed, notaries wielded power because
they provided potential lenders with information on the creditworthi-
ness of potential borrowers.'”® The state charged notaries with the task of
record-keeping, while private clients paid them."”” In this way, notaries
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mediated relations between state and society, between literate king and his
often illiterate subjects."® Notaries kept contracts within their own office
(étude), but today the province of Québec holds their papers as part of
the public record. Archivists initially organized this collection of papers
according to the notary who recorded the act, not according to the parties
to the contract. This can make research in notarial records cumbersome,
for unless one happens to know the name of the notary who recorded the
marriage of Jean and Marie, one cannot easily find their marriage con-
tract. To address this problem, the group Société de recherche historique
Archiv-Histo created a database called Parchemin, which organizes no-
tarial records between 1626 and 1801 by the names of the parties. The
Parchemin database includes various identifiers which the original record
uses to describe the parties. Hence, by simply searching for the term prat-
icien de droit, we can uncover more names to counter the myth that there
were no lawyers in early Canada.

Third, church records provide a glimpse into the social lives of at-
torneys and practitioners. In a heavily Catholic society, clergy recorded
life events such as births, marriages, and deaths. The names of attorneys
and practitioners appear when they were involved in baptisms (as parents
or godparents), marriages, and deaths. Although produced as religious
records, these documents are also rich sources for social historians. The
Programme de recherche en démographie historique (PRDH), initiated
by the Université de Montréal, indexes Catholic parish records of bap-
tism, marriage, and burial between 1621-1849. In using this catalogue,
of course, we must take into consideration what groups it excludes. First,
it generally excludes non-Catholics who did not participate in the sacra-
ments, although PRDH has recently added Protestant marriages for this
entire period. Second, the catalogue excludes any individual who did
not stay in the colony long enough to partake in such ceremonies. We
may tend to imagine societies of long ago as being rather stationary, but
Atlantic literature demonstrates that the early Canadian population was
indeed quite mobile.!"! Legal practitioners itinerated not only throughout
the French Atlantic world, but also dabbled in various occupations within
the legal profession, as discussed below.

Together, all of these archives provide evidence weighing against
the argument that professional legal representatives arose only with the
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British regime. As French lexicographers instructed their readers, the law
forbade lowly practitioners from performing the functions of advocates or
office-holding attorneys. In early Canada, however, men who identified as
legal practitioners frequently entered into power of attorney agreements,
gave clients legal advice, and represented them in court when civil dis-
putes arose.'?

The humblest of legal representatives, practitioners were also the least
threatening to an absolutist regime, which helps to explain their growth as
a community in a colony whose administrators had initially expressed an-
tipathy towards legal representatives. The appended table (8.1) presents the
names of seventy-six men who identified as practitioners of law well before
the end of the Seven Years’ War. Their names, along with the denotation
“praticien de droit,” appear in records held either in Pistard, Parchemin, or
PRDH. These seventy-six names alone present powerful evidence to rebut
the claim that there were no lawyers in New France. Widening the lens of
inquiry illuminates a longer, more francophone history of the practice of
law in Canada.

One of the most striking features of this group is their permeability
among ranks and roles. Ancien Régime lexicographers distinguished at-
torneys from practitioners in terms of their social rank and day-to-day
tasks, but Québec’s archival sources demonstrate a different reality. In the
absence of venal offices, the distinctions between attorneys and practition-
ers blurred. When a practitioner entered into a power of attorney agree-
ment, he became known as the attorney of that person. Although not an
office-holding attorney, the practitioner differed from a one-time attorney
in that he was a repeat player. In the 1740s, when the number of litigants
hiring a legal representative grew rapidly, men like Jacques Nouette de
la Poufellerie, Pierre Poirier, and Jean-Claude Panet frequently entered
the record as “praticien, son procureur.”""* Court clerks identified them as
practitioners, sometimes also specifying whose attorney they were at that
time. As shown in the appended table below, at least twenty legal practi-
tioners at some point bore the title of attorney not by buying a royal office,
but by entering into a power of attorney agreement with an ordinary per-
son in New France.

As in early Louisiana, where anyone with a smattering of legal know-
ledge might flex their skills to practise legal representation, individuals
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in early Canada also floated among different kinds of legal roles."* For
instance, notaries (notaires), process-servers (huissiers), and court clerks
(greffiers) at times put themselves forward as practitioners. Pierre Cabzie
even acted as a judge in Montréal in 1703, yet still identified three years
later as a practitioner. This permeability complicates the hierarchy that
Ancien Régime lexicographers dictated.

Although Ancien Régime lexicographers purported to describe clear
delineations among advocates, attorneys, and practitioners, they did not
acknowledge gradations among legal practitioners. In the absence of a
rigid line between attorneys and legal practitioners, the colony developed
distinctions among legal practitioners. While some men merely called
themselves practitioners, others claimed the titles of senior practitioner
(ancien praticien) or master practitioner (maitre praticien). As Table 8.1
shows, at least eight men were designated senior practitioners. Because
the title “master practitioner” appeared only once in this search, this was
probably the highest rank."”> Ancien Régime protocol dictated that the
most experienced practitioners could fill the roles of even higher legal
officials.!*® For instance, the senior practitioner Jean-Baptiste Adhémar
of Montréal (who was also a notary) acted as a substitute for the Royal
Prosecutor in a 1743 criminal trial.""” Similarly, the senior practitioner of
the town of Québec, Christophe-Hilarion Dulaurent, rendered a judg-
ment in a 1750 civil dispute between Germain Chalifou and Jean-Baptiste
Savard, two inhabitants of the seigneurie Notre-Dame-des-Anges.""® Early
Canada provided an escape from certain Ancien Régime rigidities, but not
without recreating its own distinct hierarchy of legal representatives. The
importance of rank and status persisted, even in the colony."”

Practitioners did not enjoy the elite status of colonial administrators
or magistrates, but practising law helped them secure a social rank above
the general population. In a largely illiterate society, legal practitioners’
literacy alone distinguished them from most inhabitants. In 1750, only
43 percent of residents in the town of Québec could sign their names. An
even smaller proportion of inhabitants would have been able to use writ-
ten words to communicate ideas.”*® Combining written words with tech-
nical legal knowledge, practitioners wielded powerful tools.

Neither practitioners nor attorneys generally belonged to the nobility.
First, members of the nobility enjoyed a higher social rank. Second, the
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crown exempted members of the nobility from taxation.”” In New France,
the second advantage was meaningless, because the crown exempted all
colonists from taxation.'”? In France, one could prove nobility by produ-
cing a letter from the king granting noble status, by exercising a certain
public function for a prescribed period, or simply by belonging to a family
that had been known as noble for such a long time that no one would dare
question it.'*?

Individuals could and did claim noble status without actually possess-
ing any of these three means of proof. Because all colonists were exempt
from taxation, however, colonial administrators had little incentive to

clamp down on the faux-noble problem."*

In practice, consistent desig-
nation as an écuyer or chevalier sufficed to secure the social advantages of
noble status in early Canada.'” For example, when the senior practition-
er Jean-Baptiste Decoste de Letancour’s son married in 1759, the notary
recognized both him and his son as noble when he followed both of their
names with the term écuyer (literally meaning esquire) in the marriage
contract.!” This designation was rare among practitioners, but not un-
heard of.

Other practitioners probably integrated themselves into the bour-
geois class through marriage and land purchase. For instance, the prac-
titioner Pierre Panet married a daughter of the bourgeois family, Treftlet
dit Rautot."” The son of a bourgeois gentleman himself, the practitioner
Jacques Bourdon bought a piece of land from his father-in-law one year
after marrying.'*®

In addition to shifting upwards through social ranks, practitioners
relocated more than one would have expected given the difficulty of trav-
el in this period. PRDH records provide a window into the geographic
mobility of legal practitioners. At least forty-seven practitioners migrated
to the colony from France, and no less than fifteen were from Paris. One
practitioner even found his way to Canada from his homeland in Portugal.

An Atlantic perspective, furthermore, raises the question as to
where these legal practitioners died. The historiography of early Canada
has largely privileged the study of those who came and stayed, over the
study of those who came and left. Many practitioners did marry and have
children in the colony, signifying their rootedness there. However, lim-
iting our study of practitioners to founding families would be a mistake,

132 Alexandra Havrylyshyn



because the itinerary of leaving France to settle and procreate in Québec
was not necessarily typical of legal practitioners. At present, we can only
determine that forty-six of seventy-six practitioners died in the colony.
The others may have died in France, in other French colonies, or else-
where altogether. In a new setting, they might have performed different
legal work. Gabriel Lambert, for example, refashioned himself as a notary
and royal surveyor in Guadeloupe, where he likely died.*’

Long before the formal establishment of the Québec bar association,
legal practitioners in the French colony along the Saint Lawrence River
Valley represented individuals in their civil disputes. A critical examina-
tion of Ancien Régime dictionaries first disentangles the terms advocate,
attorney, and practitioner, helping us grasp the many modalities of legal
practice in the early modern world. The superior status of the advocate
helps explain why colonial authorities tolerated the development of the
legal profession’s lower branches, whose members were less well-equipped
in terms of legal knowledge, social prestige, and political power to overtly
challenge an absolutist regime. Second, Québec’s archives—whether trial
records, notarial records, or parish registers—present powerful evidence
against the claim that there were no lawyers in early Canada. In addition
to providing the names of seventy-six men who identified as legal practi-
tioners before 1764, this chapter shows that legal practitioners were more
mobile, both professionally and geographically, than we might expect.
Finally, the mobility of members of this group explains why their history
has been underwritten.
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TABLE 8.1 Practitioners of Law in New France, 1670—1763

ALTERNATIVE CHILDREN DIED
PROFESSIONAL BORN IN IN THE
YEAR NAME IDENTIFIER BIRTHPLACE COLONY COLONY
1670 Gosset Buisson, Huissier au Conseil France Yes Unknown
Jean-Baptiste souverain
1672 Bourdon, France Yes Yes
Jacques
1678 Marnay, Jean Unknown Unknown Unknown
1681 Genaple Huissier et France Yes Yes
(Belfond), procureur (1681), (Paris)
Francois notaire, procureur
général (1707)
1681 Hubert, René Huissier au Conseil France Yes Yes
souverain et (Paris)
procureur fiscal
(1684), greffier et
procureur (1701)
1681 Métru, Nicolas Huissier de la Unknown Unknown Unknown
Prévété de Québec
1691)
1681 Roger, Guillaume  Procureur France Yes Yes
(1680), juge de la (Paris)
seigneurie Notre-
Dame-des-Anges
(1688)
1682 Marquis, Charles  Huissier et France Yes
procureur (1694), Yes
procureur (1697)
1683 Petit, Jean Huissier de Unknown Unknown Yes
Montréal (1712)
1688 Dupuis, Unknown Unknown Unknown
Guillaume
1688 Prieur (dit Huissier (1702), France Yes Yes
Cusson), Joseph  procureur du Roi
(1704)
1689 De Lamarre, Unknown Unknown Unknown
Jean
1689 Perrot (Perrault), Unknown Unknown Unknown
Charles
1693 Quesnevillé, France Yes Yes
Jean
1694 Pruneau, Huissier (1700), Unknown Unknown Unknown
Georges commis procureur
du roi (1703)
1695 Barbel, Jacques Procureur (1711), France Yes Yes
notaire en la
Prévété de Québec
(1714)
1697 Galipau France Yes Yes
(Galipeau on
PRDH), Antoine
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TABLE 8.1 (continued)

ALTERNATIVE CHILDREN DIED
PROFESSIONAL BORN IN IN THE
YEAR NAME IDENTIFIER BIRTHPLACE COLONY COLONY
1699 Barette (Baret), France Unknown Yes
Guillaume
1699 Corda, Jérome France Yes Unknown
(Paris)
1699 Rivét (Rivet Procureur (1701), France Yes Yes
Cavelier), Pierre notaire royal en la
Prévéte de Québec
(1710), greffier en
chef de la Prévété
de Québec (1714)
1700 Genouzeau Unknown Yes
(Genouseau, Unknown
Jenouzeau),
Michel
1701 Lepailleur, Procureur (1699), France (Paris) Yes Yes
Michel Jjuge prévét (1702),
notaire royal de l'ile
de Montréal (1711),
1702 Meschin, Jean Huissier audiencier ~ France Unknown Yes
de la Prévété de
Québec (1711)
1703 Cognet Huissier au Conseil France Yes Yes
(Coignet), Jean supérieur de
(-Baptiste) Québec (1723)
1703 L’aperche Procureur (1702) France Yes Yes
(Laperche), Jean
1703 Huyet (Huguet),  Procureur (1705) Unknown Unknown Unknown
Pierre
1704 Rageot (de Protonotaire (1704)  Québec Yes Yes
Beaurivage?),
Francois
1705 Fillieu (Filleul) France Yes No
(Fily), Pierre (Paris)
1706 Cabzie Juge de Montréal France Yes Yes
(Cabazié), Pierre  (1703) huissier de
Montréal (1712),
ancien praticien
Qa717)
1706 Lefebvre, France Yes Yes
Edmond
1707 De La Cettiere Procureur (1703) Unknown Unknown Unknown
(LaCetiere),
Florent
1707 Lambert, Gabriel  Procureur (1719) Québec Unknown No
(fils)
1708 Bega (Bégat), France Yes No
Jacques (Paris)
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TABLE 8.1 (continued)

ALTERNATIVE CHILDREN DIED
PROFESSIONAL BORN IN IN THE
YEAR NAME IDENTIFIER BIRTHPLACE COLONY COLONY
1710 Gaillard, Conseiller (1713), France Yes Yes
Guillaume Procureur (1719)
171 Adhémar (St- Notaire royal de Unknown Yes Yes
Martin), Jean- Montréal (1743)
Baptiste
1715 (De) Dessalines,  Procureur fiscal France Yes Yes
Jean-Baptiste (1730)
1716 De Bled, Charles  Procureur (1712) Unknown Unknown Unknown
1718 David, Jacques Québec Yes Yes
1725 Dulaurent, Procureur et France Unknown Yes
Christophe- notaire (1734),
Hilarion protonotaire
(1734-1759), notaire
(1750)
1727 Chetivau Unknown Unknown Unknown
de Rouselle
(Chetinau de
Roussel), Claude
1728 Jacquet, Pierre France Unknown Yes
1730 Balthazar Notaire royal en la Unknown Unknown Unknown
Pollet (Paulet), Prévété de Québec
Arnould 1734)
1735 Mercier, Pierre- France Yes Yes
Simon (Paris)
1739 Girouard Ancien praticien France Yes Yes
(Giroire), 1746)
Antoine
1739 Simonet Protonotaire France Yes Yes
(Simonnet), (1737-1778), ancien
Francois praticien (1757)
1740 Thibault, Unknown Unknown Unknown
Francois
1740 Nouette, Procureur (1741) France Unknown Unknown
Jacques de la (Paris)
Poufellerie
1741 Canac, Marc- Québec Yes Yes
Antoine (pére)
1741 Poirier, Pierre Procureur (1741) France Yes Unknown
1743 Ferrand Unknown Unknown Unknown
(Ferrant),
Jacques
1743 Panet, (Jean)- Procureur (1741) France Yes Yes
Claude (Paris)
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TABLE 8.1 (continued)

ALTERNATIVE CHILDREN DIED
PROFESSIONAL BORN IN IN THE
YEAR NAME IDENTIFIER BIRTHPLACE COLONY COLONY
1745 Esnard, Jean Unknown Unknown Yes
1745 Guillet (dit Notaire royal et France Yes Yes
Chaumont), ancien praticien de
Nicolas-Auguste /a juridiction royale
de Montréal (1745)
1745 Guyard (Guyart), Ancien praticien France Yes Yes
Jean-Baptiste (1765)
(de Fleury?)
1745 Pinguet (dit Unknown Unknown Unknown
Bellevue)
Nicolas
1746 Leproust (Le Notaire (1746) France Yes No
Proust-Prou-
Leproulx), Jean
1748 Lanoullier Juge prévét (1758) France Yes No
des Granges, (Paris)
Paul-Antoine-
Francois
1748 Laurent Lortie Maitre praticien et Québec Yes Yes
Coquot, Jean- procureur fiscal
Baptiste de la Prévété de
Notre-Dame-des-
Anges (1748)
1748 Turpin, Ancien praticien France Yes Unknown
(Antoine)- (1748) (Paris)
Charles
1749 Saulquin Huissier royal et France Yes Unknown
(Solquin St- praticien de la
Joseph), Joseph  juridiction royale de
Montréal (1749)
1750 Decharnay (De Procureur (1750), France Yes Yes
Charnay), Jean- procureur et
Baptiste notaire royal (1759)
1751 Hastier (dit Unknown Unknown Unknown
Desnoyers),
Pierre
1752 Cassegrain France Unknown Yes
(Casgrain), Jean
1752 Lévesque, France Yes Yes
Nicolas-Charles-
Louis
1752 Masson, Francois France Unknown Yes
1753 Merle, Jean Unknown Unknown Unknown
1754 Panet, Pierre Notaire et France Yes Yes
procureur (1755) (Paris)
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TABLE 8.1 (continued)

ALTERNATIVE CHILDREN DIED
PROFESSIONAL BORN IN IN THE
YEAR NAME IDENTIFIER BIRTHPLACE COLONY COLONY
1754 Saillant, Antoine  Notaire et France Yes Yes
(Jean) procureur (1753) (Paris)
1757 Hianveu Greffier de la France Yes Yes
(Hyianveu) Juridiction de
(Lafrance), Notre-Dame-des-
Mathieu Anges (1759)
1758 Daunay Substitut du France Unknown Yes
(Daunais), procureur fiscal
Nicolas-Charles (1758)
1758 Giniée, Francois Unknown Unknown Unknown
1759 Decoste (de Huissier audiancier ~ France Yes Yes
Letancour) (De au siege de la (Paris)
Moussel), Jean- Juridiction
Baptiste royale de Montréal
(1742); ancien
praticien (1759)
1759 L’hoste, Laurent- Unknown Unknown Unknown
Vincent
1762 Amiot Ancien praticien Québec Yes Yes
(Villeneuve), (1749)
Jean-Baptiste
1763 Dumergue, Huissier au Conseil France Unknown Yes
Francois supérieur de
Québec (1758)
1763 Perrot (Perrault), Unknown Unknown Unknown
Francois
(1670- Total: At least forty-six At least At least Forty-six
1763) Seventy-six fulfilled alternative  forty-seven forty-four for certain
professional roles migrated from had children died in the
France in the colony  colony
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3 Christine Veilleux, Aux origines du Barreau québécois, 1779-1849 (Sillery, QC:
Septentrion, 1997), 16-17.

4 Edits, ordonnances royaux, déclarations et arréts du Conseil d’Etat du Roi concernant
le Canada, 95. All translations are my own. Established in 1663, the Québec Sovereign
Council recorded royal ordinances and issued regulatory rulings (arréts or decrees).
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appointed judges, judicial officers, and notaries. See André Vachon, The Administration
of New France, 1627-1760 (Toronto: University of Toronto Press, 1970), http://admin.
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5  Translating the three terms avocat, procureur, and praticien into English is not a simple
task. A standard translation for avocat within French legal history is barrister. To
be sure, there were similarities between French avocats and English barristers, who
did not busy themselves with procedural paperwork leading up to trial. However,
newer literature reveals inadequacies with this translation. To modern ears, the term
“barrister” might imply membership in a national bar association, but Hervé Leuwers
demonstrates that the term barreau frangais only emerged in the 1760s, and that the
regional ordres d’avocats were distinct from what eventually became the national
French bar association: Hervé Leuwers, L'invention du barreau frangais, 1660-1830:
la construction nationale d’un groupe professionnel (Paris: Ecole des hautes études en
sciences sociales, 2006). The translation of avocat as barrister is especially problematic
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When Governor James Murray encountered legal representatives in Québec at the
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between an attorney who practised in common law courts and a solicitor who practised

8 | Practising Law in the “Lawyerless” Colony of New France 139



140

10

11

12

13
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attorney a better alternative than solicitor as a translation for procureur.
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reconceives of law not as narrowly defined doctrine, but as more encompassing legality.
His essay inspired a generation of colonial historians to move away from traditional
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Edits, ordonnances royaux, déclarations et arréts du Conseil d’Etat du Roi concernant le
Canada, 95.

As Martha McNamara has shown, purpose-built structures devoted exclusively to
judicial proceedings did not emerge in Massachusetts until the late eighteenth-century.
These buildings, in turn, enhanced the standing of the legal profession: From Tavern

to Courthouse: Architecture and Ritual in American Law (Baltimore: Johns Hopkins
University Press, 2004). Similarly, Laura Edwards finds that in the post-revolutionary
Carolinas, there was still “no single location for law”: The People and their Peace:
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