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Sex Discrimination in Canadian
Law: From Equal Citizenship to
Human Rights Law

Dominique Clément

Introduction: Equality Deferred

For most of Canadian history the unequal treatment of Canada’s female
citizens was pervasive and entrenched in law. The law reflected common
sense notions about gender and women’s roles in public and private life.
Male legislators created laws that restricted women’s opportunities and
choices, or imposed greater obligations on women. Nineteenth-century
law often gave husbands control over their wives. Alternatively, some laws
“privileged” women, such as protective labour laws that provided oppor-
tunities for women that did not exist for men. Such laws, however, were
rooted in the belief that women were dependents, or defined women as
mothers whose reproductive responsibilities needed to be regulated. In
other words, these laws marginalized women in the workforce and re-
inforced unequal gender roles.

Most scholarship on women and the law in Canada is narrowly focused
on a single jurisdiction or only addresses one form of law, such as criminal
or family law.' Studies are also often concerned with a particular period
in history, such as the late nineteenth century or the period following the
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Charter of Rights and Freedoms.> These studies, while invaluable, fail to
capture the broad scope of legal reform throughout Canadian history.’
Moreover, they underestimate the extent of those legal disabilities that
have historically been imposed on women in Canada by ignoring the mul-
tiple intersecting legal regimes that compound discrimination over time.

This chapter argues that there were three stages of legal reform in
Canadian history that addressed sex discrimination in law: equal citizen-
ship, formal legal equality, and human rights law.* Each stage of legal re-
form mirrored the evolution of the women’s movement. The first wave of
the women’s movement, which gained prominence by the late nineteenth
century, played a central role in lobbying for legal reforms that recognized
fundamental rights of citizenship.” The most notable reform was the right
to vote, but during this period there were also changes to the law on prop-
erty, family, and work. Most of these reforms were designed to protect (i.e.,
regulate) women and children from abuse, rather than provide for equality
under the law. Legal distinctions based on gender remained prevalent. The
next stage of legal reform coincided with a second wave of mobilization
within the women’s movement during the mid-twentieth century.® These
reforms were designed to achieve formal legal equality. By the 1980s most
of the explicit legal distinctions based on gender were eliminated from
statute law. Once again, however, these reforms had limits. They addressed
only the most basic procedural forms of inequality. The last stage of legal
reform—human rights law—signaled a shift towards substantive equality.
Anti-discrimination statutes, in particular, became a powerful legal tool
for women.

The country’s complex legal system is a patchwork of municipal,
provincial, territorial, and federal jurisdictions (including the common
law and a civil code) divided between criminal, civil, and constitutional
law. Nonetheless, it is possible to identify common trends over time. This
chapter draws on a broad range of primary sources, including statutes and
case law, as well as a comprehensive survey of the scholarship on women’s
legal history. Federal law and the provincial law of Ontario and British
Columbia have been prominent for establishing key precedents in legal
reform. To be sure, the country’s federal system can make it difficult to
identify common trends in legal reform. Women secured the right to vote
in Manitoba in 1916, but not in Quebec until 1940. And yet the federal
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system can also foster unity. Ontario’s pioneering human rights statute in
1961 became a model for every other jurisdiction. In this way, there was a
shared experience in terms of how the law was gendered in Canada.

Equal Citizenship

Women in nineteenth-century Canada were, under the law, denied even
the most basic rights. Women did, on occasion, vote before universal suf-
frage, usually if they were property owners. But they were gradually dis-
enfranchised in the nineteenth century. Prince Edward Island, in 1832,
was the first colony in British North America to prohibit women from
voting, followed by New Brunswick (1836), the Canadas (1849), and Nova
Scotia (1851).” Because they could not vote, women were unable to become
legislators, coroners, magistrates, or judges: this is why not a single woman
was appointed a judge, coroner, justice of the peace, police constable, or
police magistrate in the nineteenth century. In 1905 a Supreme Court
judge in New Brunswick, reflecting on the role of women in society, quot-
ed a United States Supreme Court justice as saying that “[t]he paramount
destiny and mission of women are to fulfil the noble and benign offices of
wife and mother. This is the law of the Creator.”®

Family law was explicitly patriarchal. Fathers determined their chil-
dren’s education and religion. A man could disinherit his wife; children
were his sole property; a father could consent to have his twelve-year-old
daughter married without his wife’s consent; a husband could appoint a
guardian for children under seven years old without the mother’s consent
(his wife’s consent was not required after the child’s seventh birthday un-
less children were sent “beyond the seas”); fathers inherited the estates
of all children under twenty-one years old; and a father could even ap-
point a guardian in his will for children after his death, including unborn
children. Custody battles often favoured the father in those uncommon
circumstances when women left their husbands.” Only in extreme cases
involving abuse would a judge have taken children from their father.
Unsurprisingly, laws that dealt with marriage and divorce were premised
on male dominance in the family. Nineteenth-century law in Upper and
Lower Canada made it virtually impossible to divorce: the former required
an Act of Parliament, and under the latter marriage was indissoluble until
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death.” Yet men had to prove only adultery on the part of their wives to
secure a divorce, whereas a wife had to prove adultery as well as desertion
without reason, extreme cruelty, incest, or bigamy. Judges often applied a
cruel double standard, blaming wives for giving up too quickly if they left
after one incident of abuse, or alternatively accusing battered wives of ac-
cepting or encouraging the abuse if they waited too long."! As an alterna-
tive to divorce, women could seek separation and damages. When women
did secure a divorce, they often faced ostracism and poverty."

Nineteenth-century common law denied women basic property
rights (in Quebec, the Civil Code codified a community property regime).
“Marriage,” as one historian has described the legal reality for women
under the common law in the nineteenth century, “meant civil death.””
A woman lost her legal status when she married, and her husband was
assumed to control her person. Women took their husbands’ national-
ity and domicile when they married. Under the common law, a husband
controlled his wife’s earnings and could prohibit her from working for
wages. Husbands could legally rape their wives, confine them, and mete
out physical punishment or “discipline.” Until the 1850s, the family farm
belonged to the husband, including everything in the home. Canada’s
Dominion Lands Act of 1876 also banned women from homesteading,
which was especially problematic for women in Western Canada where
homesteading was common." Without property, women could not hope
to support themselves independent of their husbands. A lifetime of work
on the farm did not ensure a woman any guarantee of ownership if her
husband died. In fact, the land usually went to the son (leaving her de-
pendent on her children) and widows could lose any claim to property if
they remarried."” Married women had no control over property. Income
and profits belonged to their husbands; they could not be sued, and they
could not contract or sue another person in their name; their spouse’s con-
sent was required for them to start a business; and all personal property
(including wages) was transferred to their husbands. In return, husbands
were liable for their wives’ debts and contracts.'®

Minority women experienced discrimination as both women and min-
orities. British Columbia, for instance, went to extraordinary lengths to
restrict immigration, and when Chinese women did manage to make it to
the province, they were usually restricted to working in small restaurants,
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laundries, or fish canneries. Indigenous women worked in the province’s
canneries, although at lower pay and for fewer hours than men. Those few
girls who did attend school were segregated based on race. Solicitation
laws included particular provisions for Chinese and Indigenous peoples."”
Chinese sex workers were banned under the 1885 head tax legislation, and
in the 1880s Parliament passed a series of laws to impose harsher sentences
and lower evidentiary standards for Indigenous sex workers.' Similarly,
the 1880 federal Indian Act prohibited the owner of a house from allowing
Indigenous sex workers on the premises and imposed harsher penalties
for keepers of bawdy houses.” In 1869, Indigenous women were further
banned from voting in band elections or holding political office.? African-
Canadian women throughout Canada struggled to find jobs other than as
domestics.” Retail sales work was not an option for most visible minority
women. Jewish women found themselves unable to get hired at Eaton’s or
Woodward’s. Women who did not come from Anglo-Celtic backgrounds
might also find office work barred for them. In fact, white-collar work in
general was usually off-limits to minority women, unless perhaps a segre-
gated school needed to hire a black teacher.*

Some of the earliest legal reforms to recognize women’s rights dealt
with property, albeit they were never seriously designed to undermine
male privilege (although they might protect women from husbands leav-
ing the family destitute). New Brunswick (1851) and Ontario (1859) grant-
ed women, in certain cases, nominal control over their wages free from
their husbands. In 1872, Ontario introduced the country’s first Married
Women’s Property Act, which was later adopted with similar provisions
by other provinces. It allowed women to hold and dispose of any property
they brought to the marriage or acquired thereafter, including any profits
deriving from the property, as well as acquire future property for them-
selves.” Any wages a wife earned separately from her husband belonged to
her. At the same time, the law protected husbands from any debts arising
from their wives’ property before marriage, and immunized husbands
from liability for any debts incurred from his wife’s business or employ-
ment. In this way, the law “did not challenge the economic and social
inequality central to nineteenth century marriage.””* Moreover, women
had few opportunities in the paid workforce. Explicit legal restrictions on
women in occupations were admittedly rare, although British Columbia

11| Sex Discrimination in Canadian Law 245



(1877) and Ontario (1890) passed legislation preventing women from
working in mines and regulated their work above ground (e.g., hours and
meal breaks).” Professional associations refused to certify women, most
notably law societies. Even when they did work, women invariably earned
less for doing the same work as men, or they were often concentrated in the
same occupations and paid less. Women were also routinely barred from
higher education. McGill, for instance, did not admit women until 1857.
By 1900, only 11 percent of university and college students were women.*

Similarly, laws designed to protect women and children workers,
which were first introduced in Ontario and Quebec in the 1880s, were
premised on the belief that “female workers needed greater protection
than male workers because of their presumed physical frailty and moral
vulnerability.”?” The need for protective labour legislation was routinely
framed in terms of women’s reproductive capabilities. These laws defined
women as a dependent category of workers requiring state regulation.?®
In this way, although state legislation may have mitigated some of the
harshest conditions in the workplace, it also restricted women’s access to
the paid labour force. Protective labour laws could also go to extremes.
Between 1912 and 1919, Saskatchewan law banned “Chinese, Japanese or
other Oriental persons” from employing white women.* Manitoba (1913),
Ontario (1914), and British Columbia (1919) implemented similar meas-
ures.”® Even more extraordinary was British Columbia’s 1923 Act for the
Protection of Women and Girls in Certain Cases. The law empowered a
chief of municipal police, by the simple expedient of posting a certificate
in his office, to prohibit any employer from providing lodging or hiring an
“Indian” or white woman if the police deemed that it might undermine
“the morals of such women and girls.”*!

Further legal reform was incremental. In 1855, the Province of
Canada passed a statute for Canada West (Ontario) that allowed judges
to grant women custody over children under twelve years old.*> Women
who had committed adultery, though, were automatically denied custody.
Nineteenth-century courts rarely provided relief for women and children
abandoned by the father. In the early 1900s, however, many provinces
introduced legislation for deserted wives and children. In most cases, the
law empowered a magistrate to order a husband to provide money to his
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wife for her basic necessities if he abandoned or severely beat her.” But
women who had committed adultery could not sue for maintenance.

There were additional reforms to family law in the early twentieth cen-
tury. Several provinces introduced legislation that allowed judges to re-
move children from abusive situations. In 1917, British Columbia was the
first province to enact legislation that provided mothers with rights and
obligations equal to fathers for the care, custody, and education of their
children.’* The province also set a Canadian precedent in 1921 with An Act
Concerning the Employment of Women before and after Childbirth.® The
law provided mothers modest financial support and prohibited employers
from dismissing a woman because of her absence. Meanwhile, Ontario,
Alberta, Saskatchewan, Manitoba, and British Columbia enacted legis-
lation between 1916 and 1920 to support women raising young children
(mothers’ allowances). Still, many of these reforms continued to margin-
alize women. Mothers’ allowances defined women as nurturers, mothers,
and dependents. Benefits were usually discontinued when children turned
sixteen years old.*

The women’s movement was at the forefront of many of these cam-
paigns for legal reform. The first wave of the movement, led by organiza-
tions such as the National Council of Women (including local and provin-
cial councils), the Canadian Women’s Suffrage Association, the Fondation
nationale Saint-Jean Baptiste, and the Woman’s Christian Temperance
Union, mobilized women to campaign for the right to vote and reforms
to property laws, among other issues.”” And yet, by the early twentieth
century, there was some hesitation among even the most prominent fem-
inists in the country to demand full equality. In 1912, for example, several
unions recommended to the Royal Commission on Labour Conditions
that the government establish a minimum weekly wage of $6.50 for female
workers. The Vancouver Local Council of Women in British Columbia,
however, suggested the minimum wage be set at $5 “‘to be fair to employ-
ers as well as the employee.”® Similarly, while in the 1930s the Canadian
Federation of Business and Professional Women'’s Clubs advocated against
low salaries for women and passed resolutions against workplace dis-
crimination based on marital status, by the late 1930s the organization
hesitated to assert that equal treatment was a right. Rather, the organiza-
tion framed the issue as financial need.* Moreover, women struggled to
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gain political influence by the mid-twentieth century because few women
were elected to public office.

Nonetheless, the movement achieved a significant victory when
women obtained the vote. Universal suffrage was first granted in 1916 in
Manitoba. The franchise offered the opportunity for women to become
more active in public life, although most provinces continued to ban
women from serving on juries or allowed an exemption based on gender.*
Women also gained access to additional professions. By 1926, only Quebec
prohibited women from voting and practicing law. Organizations such as
the Ligue des droits de la femme and I’Alliance canadienne pour le vote
des femmes du Québec set the groundwork in the 1930s that ultimately
secured women the right to vote in Quebec in 1940.** And although the
Supreme Court of Canada affirmed in 1928 that women were not eligible
to be senators, the Judicial Committee of the Privy Council overruled the
decision and determined in 1929 that women were indeed “persons” as
stated in the constitution.*?

Criminal law, however, appeared immune from substantial reform
during this period. Criminal law reflected an almost obsessive need to
regulate women’s sexuality. In 1892, for example, the Criminal Code pro-
hibited an employer or coworker with any kind of directive power from
seducing a female employee under his direction in any factory, mill, or
workshop. In 1900 this prohibition was extended to shops and stores, and
to all workplaces in 1920.** Chastity laws were introduced in the nine-
teenth century, and the practice of separately incarcerating female con-
victs became common by the 1870s. In 1910 the federal government also
deemed it necessary to prohibit contact between female immigrants and
male members of a ship’s crew during passage.** It was also a crime, as of
1918, for a woman with a venereal disease to have sex or solicit sex with a
member of the armed forces.*

In rape trials, which were rare in nineteenth-century Canada, judges
and juries favoured women who fit a model of chastity. Women’s sexual
history was often a key issue at trial. Chastity was also an issue in seduc-
tion trials, which the federal Parliament criminalized in 1886. Previously,
seduction had been a civil cause of action that permitted fathers to sue men
who had “carnal knowledge” of their daughters. If the daughter was preg-
nant, and the man refused to marry her, the father would sue for the cost
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of maintaining the daughter and the child (essentially “asserting parental
property interests in the sexual behaviour of their female offspring”).*® The
law (except in Quebec) recognized only the father’s right to sue, not that of
the woman who had been seduced. When seduction was criminalized, a
man who had sex with a girl between the ages of twelve and sixteen years
old (the threshold was raised to twenty-one in 1887 if the male was over
twenty-one) could be sent to jail for two years. Women under eighteen
were also included if they were of previously chaste character and the act
was committed under the promise of marriage.””

Criminal law on infanticide and abortion also targeted women. An
1892 amendment to the Criminal Code criminalized “failing to obtain
reasonable assistance for childbirth.” The crime carried the severe sen-
tence of life in prison if a prosecutor could prove that a woman did not
seek assistance so the child would die.*® Procuring an abortion became
a crime in British North America beginning in New Brunswick in 1810
and, soon after, the other colonies. Abortion trials were uncommon in
the nineteenth century, but, when they did go to trial, the vast majority of
accused women were found guilty. Doctors faced severe penalties, ranging
from ten years to life in prison. Parliament went even further and, in 1892,
banned the sale, distribution, and advertisement of any material relating
to contraception or abortion.*

By the twentieth century the law touched on almost every aspect of
women’s lives: birth (infanticide), childhood (maintenance, child custody),
work (labour laws, professions), courtship (seduction, marriage), sexual
relations (rape, solicitation), marriage (property), parenting (maternity
leave, abortion, adoption, legitimacy), divorce or separation (mainten-
ance, child custody, pensions, desertion), and death (inheritance). Legal
reforms during this period were designed to remove those legal distinc-
tions that had created a separate and lesser form of citizenship for women
such as voting, employment, or owning property. These reforms enabled
women to better engage in public life. Yet the law continued to reinforce
male privilege and patriarchal power, especially in the family.
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Formal Legal Equality

Women born in mid-twentieth century Canada faced an inadequate and
patronizing legal regime in property, labour, family, and criminal law.
Alberta (1928) and British Columbia (1933) passed legislation to forcibly
sterilize people who were mentally ill. In practice, the law disproportion-
ately targeted women and Indigenous peoples.® That the state continued
to define women in terms of rigid gender roles in the 1960s was exempli-
fied in a 1966 publication of the federal Department of Citizenship and
Immigration, which explained that “winter weather is a limiting factor
[for Canadian women’s political activity] as well as household duties and
farm chores.™"

After securing key victories around the right to vote and access to
property among other issues, new campaigns emerged demanding full
legal equality. A new wave of feminist activism, led in part by a genera-
tion of women coming of age in the 1950s and 1960s, reinvigorated the
movement. Organizations such as the National Council of Women had
been advocating on issues such as equal pay since the 1920s.’ During the
war, women’s organizations successfully lobbied to raise the basic pay for
servicewomen to 90 percent of the male rate. Twenty-one affiliates of the
Young Women’s Christian Association established Public Affairs commit-
tees in Ontario in 1950 to advocate for laws to ban sex discrimination.
Margaret Hyndman, president of the Business and Professional Women’s
Clubs, led a delegation to Premier Leslie Frost in 1951 to demand equal
pay legislation and a prohibition on sex discrimination in employment.
Hyndman, a lawyer, helped draft the Ontario Female Employees Fair
Remuneration Act (1952), which was the first equal pay statute in Canada.
Business and Professional Women’s Clubs committees outside Ontario
also lobbied for equal pay laws.” Meanwhile, in Ottawa, the Business
and Professional Women’s Clubs and the National Council of Women
convinced the federal Liberal government to implement equal pay legis-
lation covering 70,000 women working in federal jurisdiction.”* Women’s
Institutes were also active in lobbying for equal pay.>

A second stage of legal reforms sought to eliminate formal legal dis-
tinctions based on gender. Mothers’ allowances had already been replaced
with a more generous federal family allowances program in 1944. In 1951,
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Ontario and Manitoba removed their bans against women serving on juries,
which later spread to other jurisdictions.”® New Brunswick (1964) and the
federal government (1971) implemented policies for maternity leave.”’
Differential minimum wage laws were revoked in Alberta, Saskatchewan,
Manitoba, Ontario, Quebec, and New Brunswick by 1970. In each jurisdic-
tion women and men were given equal legal responsibility for maintaining
their children, and both wives and husbands were eventually permitted to
sue for alimony or maintenance.*®

Women were no longer prohibited from voting or, in common law
jurisdictions, from owning and controlling property if they were mar-
ried.”® By 1953, all references to race were removed from provincial elec-
toral law and, in 1960, the federal government enfranchised Indigenous
peoples. But the sudden disappearance of a legal prohibition did not
diminish the legacy of generations of legal discrimination. The situation
facing Indigenous women was especially bleak. The original Indian Act
had given the Superintendent-General the power to “stop the payment of
the annuity and interest money of any woman having no children who
deserts her husband and lives immorally with another man.” The 1884
Indian Act further specified that Indigenous widows had to be of “mor-
al character” to inherit property. An especially contentious section was
the provision that Indigenous women lost their status if they married a
non-Indigenous man. The same did not apply to men. When women lost
their status, they forfeited their right to live on Indigenous lands, own
band property, inherit land or a house on a reserve, and to be buried on a
reserve.®” And they could not regain their status, and therefore return to
their home, if their marriage dissolved or they divorced. The Indian Act
was rife with such discriminatory provisions: women and their children
were involuntarily enfranchised if their husband/father was enfranchised;
married women’s band membership was determined by their husband’s
band; illegitimate children of Indigenous men or non-Indigenous women
were denied status; and children lost status when they reached the age of
twenty-one if their mothers did not have status before they were married.®

Whereas Indigenous women continued to face widespread legal dis-
abilities, there were several major reforms designed to remove distinctions
based on gender in statute law. The 1968 federal Divorce Act, for instance,
extended judicial divorce to jurisdictions where it had not been previously
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available and set consistent grounds for divorce across the country. Divorce
was permitted on the basis of adultery, homosexuality, physical and men-
tal cruelty, or marriage breakdown.®* The law streamlined the process for
applying for a divorce and reduced costs and delays, which had been a
particular hardship for women. The divorce rate in Canada doubled in
the first year following the Divorce Act, and most of those flocking to the
courts were women.*’

One of the most important developments during this period was the
federal Royal Commission on the Status of Women (RCSW). The RCSW
identified a plethora of discriminatory laws in its report published in 1970.
Some of the more blatant forms of sex discrimination that were still ram-
pant in several or all jurisdictions included prohibitions on enlisting in the
Royal Canadian Mounted Police or serving in the military and attending
military colleges; exemptions for serving on juries; separate policies for
women who married non-citizens, such as refusing to automatically rec-
ognize their future children’s Canadian citizenship; or requiring married
women to have their husband’s name on their passport. There were also
many obscure provisions in statute law that discriminated against women:
married women could not hold a legal domicile separate from their hus-
bands; husbands were assumed to be the owner of a house under national
housing loan regulations; federal prison legislation treated women differ-
ently in the punishment alternatives for different imputed offences and in
the length of possible sentences; and the Canada Pension Plan had differ-
ent entitlements for men and women, as did workers’ compensation and
unemployment insurance.

The RCSW’s study of criminal law was especially revealing. By the
1970s the most common crimes for which women were convicted were
theft; prostitution or keeping a bawdyhouse; abortion or attempted abor-
tion; concealing the body of a child; and child neglect. Women were dis-
proportionately convicted of narcotics, vagrancy, and attempted suicide,
compared to other crimes.** The Criminal Code did not consider women
capable of committing sexual offences except incest, buggery, indecent as-
sault on another female, and gross indecency (the last was added in 1954).
Women could not sexually assault or seduce men, or be charged for having
illegal sex with a boy under a certain age. Only boys could seduce girls,
and it was entirely based on age: if the boy was under eighteen years old or
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if the girl was older than eighteen it was not an offence. The basis of several
offences continued to rest on a woman’s “previously chaste character” up
to twenty-one years old, while the burden was on the accused to prove
otherwise. For instance, sexual intercourse with a girl under fourteen
years old was criminal, but a man could be found innocent for having sex
with a girl between fourteen and sixteen years old if he could show that
she was not of previously chaste character.

The RCSW submitted 167 recommendations for legislative reform.
The federal government responded with wide-ranging reforms, most
notably the Statute Law (Status of Women) Amendment Act, 1974. The
legislation amended ten federal statutes dealing with immigration, the
military, unemployment insurance, pensions, elections, and the public
service.®® The Criminal Code was amended to recognize a spouse’s (rath-
er than a husband’s) responsibility to provide necessities of life, and the
Citizenship Act was changed to apply equally to men and women. Other
legal reforms followed soon thereafter.®® Women were permitted to enlist
in the Royal Canadian Mounted Police beginning in 1974 and to enroll
in military colleges after 1979. Vagrancy laws targeting prostitution were
changed to solicitation in 1972. The law on solicitation applied equally to
men and women although, in practice, women continued to be the pri-
mary targets for arrests. In 1983, Parliament repealed the section of the
Unemployment Insurance Act that denied benefits to pregnant women.*
In the same year, rape was removed from the Criminal Code and replaced
with gender-neutral sexual assault provisions.®® Marital rape became a
crime. In 1986 Parliament passed the Employment Equity Act to enhance
women and minorities’ representation in any federally regulated industry
with more than one hundred employees.®

There was further pressure for legal reform following Canada’s ratifi-
cation, in late 1981, of the United Nations Convention on the Elimination
of All Forms of Discrimination against Women.”” Provinces eliminated
long-standing gendered language in statute law (from male to persons, or
husband to spouse). Still, there were innumerable discriminatory statutes
that managed to survive. In Newfoundland and Labrador, for example,
women working in the civil service and at Memorial University were re-
quired to quit if they married (unless the Minister gave a special exemp-
tion); female civil servants received lower pensions, could not claim their
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pension until they were sixty-five years old (sixty for men), and could not
receive compensation if they were injured on the job; women were pro-
hibited from changing their name while married; unmarried girls (not
boys) under sixteen years old were banned from employment without par-
ental consent; married women’s place of residence for elections was based
on their husband’s; the Family Relief Act implied that being an unmarried
female was a disability; and the Limitations of Actions Act placed married
women in the same category as persons of unsound mind.”

These statutory provisions were eliminated in the 1980s. By this time
there was clearly a shift towards gender-neutral statute law. The law had
undergone profound changes in eliminating formal legal discrimination
against women. Yet formal legal equality as expressed in statute law was
only the beginning. Discrimination remained a deeply embedded social
practice.

Human Rights Law

While there were significant reforms to statute law throughout the twen-
tieth century, widespread discriminatory practices remained embedded
in state regulations. For example, several provinces denied social assist-
ance to single women if there was evidence that they were living with a
man. Such policies, which lasted into the 1980s, presumed that a sexual
relationship implied an economic one.”” Daycare (including the lack there-
of), health care (including abortion), education (including textbooks),
pensions, adoption, and many other policies were similarly gendered.
Judge-made law could also be discriminatory. Women were routinely in-
carcerated for “immoral behaviour,” which was often a pretext for using
“incarceration as a means to regulate the sexual and moral behaviour of
women perceived to be ‘out of sexual control’””* Judges favoured men in
property distribution during divorce proceedings. As late as 1975, the
Supreme Court of Canada ruled that a lifetime of labour on a farm did not
entitle a woman to a division of assets after divorce.”

Sex discrimination was also a pervasive social practice. Landlords re-
fused to rent to single mothers; retailers refused to allow women to breast-
feed on their premises; and gender stereotyping was commonplace in
school textbooks. Employers justified lower wages for women on the basis
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of unsubstantiated beliefs: women were financially supported by men or
they only needed to support themselves; they had a lower standard of liv-
ing; they ate less; they should not spend money on luxuries such as alcohol
or tobacco. Employers refused to hire women in certain professions and
published advertisements for “male only” positions; women were ghetto-
ized in low-paying professions or refused promotion; separate wage scales
were often endorsed by unions; employers imposed job requirements such
as height and weight minimums; and women were fired when they be-
came pregnant, or married, or divorced. Sexual harassment, which the
former editor of Chatelaine magazine described as “so common that it
was rarely even talked about,” appeared in the form of pin-ups or graf-
fiti if not outright groping or propositions from male workers.” Workers’
organizations were also exclusionary: unions routinely signed collective
agreements that reinforced a gendered division of labour.

Beginning in the 1950s, the leading feminist organizations of the
period, including the National Council of Women, Canadian Federation
of Business and Professional Women’s Clubs, and the Young Women’s
Christian Association (among others) began organizing campaigns call-
ing for legislation that prohibited discrimination on the basis of sex. In
1953, for instance, a delegation from the Canadian Federation of Business
and Professional Women’s Clubs and the National Council of Women
lobbied for a federal ban on sex discrimination as well as equal pay legis-
lation.”® The former complained that such legislation would “afford pro-
tection in matters of employment—hiring, promotion and pay—for Jews,
Chinamen and Negros, but not for women.””” Women'’s organizations also
joined campaigns for provincial anti-discrimination legislation. These
campaigns, which included large delegations from numerous community
organizations, soon convinced the premier of Ontario to introduce the
country’s first comprehensive anti-discrimination statute in 1952—the
Fair Employment Practices Act”® Within a year, women’s organizations
were presenting briefs before a Parliamentary committee demanding a
similar statute for the federal government.”

Several jurisdictions introduced Fair Employment and Fair
Accommodation Practices laws in the 1950s that prohibited discrimin-
ation in employment and housing.*® These statutes were weak and poor-
ly enforced. Moreover, none of them included sex and were restricted to
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race, religion, and ethnicity. The Canadian Federation of Business and
Professional Women’s Clubs” Vancouver Branch decried the federal gov-
ernment’s failure to include sex in the 1953 Canada Fair Employment
Practices Act®' Nonetheless, women’s organizations were successful at
least in campaigning for equal pay laws. Eight provinces introduced equal
pay laws in the 1950s alongside the federal government’s 1956 Female
Employees Equal Pay Act.*> And yet, as the president of British Columbia’s
Provincial Council of Women insisted in 1950, “equal opportunity and
equal pay for men and women, regardless of sex, marital status, race, col-
our or creed, will not be firmly established unless vigorously promoted by
education and legislation.”®

There were some tentative reforms over the next few years that direct-
ly addressed the problem of sex discrimination. The federal government,
for instance, banned sex discrimination in federal contracts beginning in
1953. Similarly, the federal Bill of Rights (1960) prohibited sex discrimina-
tion in employment. But the most significant development was the emer-
gence of a new legal regime that began with Ontario’s precedent-setting
Human Rights Code in 1962. Although the statute did not include sex,
Newfoundland and Labrador and British Columbia did include sex when
they introduced their respective human rights statutes in 1969.%* Within
eight years every other jurisdiction would do the same.

Human rights legislation would become one of the most important
legal innovations of the twentieth century. The Ontario model was copied
in every jurisdiction. Human rights legislation prohibited discrimination
in accommodation, employment, and services. Full-time human rights
officers—civil servants working for the government—staffed the com-
mission. Human rights officers were responsible for receiving and inves-
tigating complaints. If an individual had a legitimate complaint within
the scope of the Code, the officer would first attempt conciliation between
the two parties. If this failed, the Commission could recommend that the
case be sent to an independent board of inquiry appointed by the minister
of labour to force a settlement. Perhaps the most important innovation
contained in human rights legislation, in addition to having the govern-
ment absorb the entire cost of investigating the complaint, was that the
commission would represent the complainant before the board of inquiry.
Complainants thus did not have to shoulder the burden of investigating
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and litigating the complaint, which was one of the major obstacles to
seeking remedy through the courts. Offenders might pay a fine, offer an
apology, reinstate an employee, or agree to a negotiated settlement.®

Boards of inquiry were an innovative approach to human rights com-
plaints. They were more accessible to the average person, partly because
the proceedings were more informal than a court, but also because the hu-
man rights commissions helped complainants prepare and present their
cases. Boards of inquiry contributed to changing employers’ behaviour
and constructing a culture of rights by raising the level of public debate
and awareness. As one inquiry chairman noted, “its [the Human Rights
Code] aim is to educate the public with respect to the need for tolerance as
an essential weave in our social fabric.”® Human rights law was premised
on the belief that discrimination was not necessarily motivated by hatred
or fear, but through misunderstandings, discomfort, or confusion. Formal
inquiries offered an opportunity for people to re-assess their opinions and
beliefs. Intent was not a factor in determining discrimination, so the ac-
cused did not need to be labelled a bigot or sexist to be found guilty. It was,
perhaps, a subtle distinction, and yet a profound one that undoubtedly
made it easier to conciliate conflicts. And if people refused to change, then
boards of inquiry could force a settlement.

At the same time, human rights laws went beyond simply respond-
ing to explicit discriminatory acts. A key pillar of human rights law was
education. Each commission had a mandate to educate the public about
human rights. Moreover, human rights legislation provided a forum for
addressing grievances outside the courts and established a process that
favoured conciliation rather than confrontation. The goal was to promote
tolerance. The primary mandate of human rights statutes was prevention;
punishment was a last resort. The education mandate was an enduring
legacy of human rights law.*” In 1982, the Supreme Court of Canada ruled
that human rights legislation was quasi-constitutional and held primacy
over other laws.®® Three years later, the court went further and affirmed
that human rights law also prohibited systemic discrimination, such as the
indirect effect of practices on classes of people.*

In this way, human rights law was unlike any previous legal reform.
And although human rights law prohibited discrimination on numer-
ous grounds, its most enduring impact was on sex discrimination. The
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largest number of complaints received by human rights commissions in
almost every jurisdiction in Canada until the 1990s involved discrimin-
ation against women, especially in the workplace.”” Boards of inquiry set
legal precedents on a host of issues, from sexual harassment to arbitrary
employment policies, and in doing so developed a corpus of human rights
law. They became contested sites where a broad spectrum of people fought
over the meaning of rights and equality. For example, in Foster v. British
Columbia Forest Products (1979) and Grafe v. Sechelt Building Supplies
(1979), boards of inquiry in British Columbia ruled that arbitrary height
and weight requirements had the indirect effect of excluding women from
employment.” There were also inquiries that ruled that firing a woman
for being pregnant was sex discrimination (H.W. v. Kroff), as was deny-
ing a woman sick leave benefits because her illness was pregnancy-related
(Gibbs v. Bowman).”* Another inquiry awarded a woman damages in 1975
when a landlord refused to rent her a house because she was a single moth-
er.”” In 1984 an Ontario board of inquiry determined that sexual harass-
ment was sex discrimination.” The Supreme Court of Canada would later
confirm in 1989 that pregnancy and sexual harassment were forms of sex
discrimination (and, in 1999, it extended the protection of human rights
law to gays and lesbians).”

The women’s movement played a critical role in the creation and en-
forcement of human rights law. Women’s organizations engaged in a wide
array of activities such as documenting cases of discrimination; producing
surveys or conducting research on issues such as equal pay (e.g., list-
ing specific employers’ pay scales) to initiate inquiries; identifying large
employers who were violating the legislation and mailing letters with a
copy of the statute; sending volunteers to individual employers to discuss
hiring and management practices (e.g., department stores that rarely
hired women or factories with segregated job assignments); drawing the
media’s attention to deficiencies in the legislation, including delays and
poorly-trained investigators; organizing and inviting investigators to con-
ferences on human rights; lobbying government departments on policy
issues (e.g., gender stereotyping in textbooks); promoting board of inquiry
decisions through press releases and newsletters (a common critique was
that the government did not publicize rulings); securing federal govern-
ment funding to promote human rights in the province; and writing to the
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Branch to support specific cases and to prod investigators to advance an
inquiry.”® In many ways, women’s organizations were as important as the
state in enforcing the law.

By the 1980s, human rights law in Canada had become overwhelm-
ingly associated with gender. In 1976, British Columbia’s Human Rights
Branch compiled a survey of newspaper stories relating to human rights
law. It examined even the smallest, most remote papers in the province
as well as major papers across Canada. They found that, in every case,
when the media wrote about human rights, they were most often writing
about women’s issues.”” The largest number of complaints and boards of
inquiry dealt with sex discrimination, and they were often successful: be-
tween 1956 and 1984, the success rate for sex discrimination complaints
that reached boards of inquiry in Canada was 66.4 percent (and 75 per-
cent for cases involving pregnancy).” Women used the law to extend its
protections to women who were pregnant, unmarried, single mothers,
or sexually harassed. Although financial penalties were often small and
inconsequential, the process provided an affirmation of women’s legitim-
ate demands for equality.

The Charter of Rights and Freedoms, a constitutional amendment
introduced in 1982, was the next step in securing equality under the law.
Every government introduced omnibus legislation to remove the final ves-
tiges of explicit discriminatory provisions in statute law (for instance, re-
quiring married women to take their husband’s name).” It was a testament
to the transformative potential of the new constitution that governments
needed several years to change their laws to ensure conformity with the
equality section. In Ontario, the threat of a constitutional challenge forced
the government to eliminate its notorious “man in the house” policy that
denied welfare benefits to women who were living with a man.'*

The Charter’s equality section transformed family law, criminal law,
employment law, and a host of other statutes and policies."” One of the
most symbolic decisions that exemplified the transformative potential of
this new legal regime was handed down in December 2013. The Supreme
Court of Canada declared that the country’s solicitation laws were incon-
sistent with the Charter of Rights and Freedoms. The court ruled that the
Criminal Code provisions restricting solicitation infringed on the “rights
of prostitutes by depriving them of security of the person in a manner
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that is not in accordance with the principles of fundamental justice.”'*

The Bedford decision symbolized a profound shift in Canadian law and
the emergence of a new legal regime that could be used to challenge sex
discrimination.

The Supreme Court of Canada has also redefined equality since the
implementation of the Charter, from treating people equally and accom-
modating differences to ensuring equality in practice in order to remedy
past disadvantages. Since the Supreme Court of Canada’s 1999 Law deci-
sion, the equality section has been given a much broader interpretation.'”
The ruling provided judges with a litmus test for determining discrimina-
tion, which was defined as differential treatment based on an enumerated
or analogous ground; whether or not differential treatment constitutes
discrimination is, according to the court, based on contextual factors such
as stereotyping, prejudice, vulnerability, or pre-existing disadvantages.
Judges must now take into consideration how unspoken norms and prac-
tices produce inequality in the application of law. Such precedents recog-
nized the need to go beyond formal legal inequality and address systemic
inequality in the public and private realm.

Conclusion

Legal reform in Canada is a slow and imperfect process. The first stage of
legal reform in Canada, which dealt with basic rights of citizenship such
as voting or property rights, was premised on inequality and a concern
with protecting (i.e., regulating) women. By the early twentieth century,
the law continued to reinforce traditional gender roles in the family and
the workplace. The second stage of legal reform was designed to guarantee
formal legal equality. Explicitly discriminatory policies and laws, such as
those prohibiting women from serving in the Royal Canadian Mounted
Police or requiring them to adopt their husband’s last name, were slowly
eliminated over time. Yet even the guarantee of formal legal equality could
not address the immense obstacles facing women in public and private life
that were a product of centuries of legal discrimination.

Human rights law was an attempt to go beyond formal equality and
address systemic discrimination. Rather than focus on punishing indi-
vidual acts of discrimination, human rights statutes were designed to
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promote a culture of rights through conciliation and education. Boards
of inquiry established key precedents and, in doing so, created new law.
More importantly, human rights law constituted a new form of state prac-
tice. Human rights laws could not eliminate sexism, but they could en-
deavour to eliminate the public practice of sexism. The new human rights
legal regime replaced a legal system that explicitly discriminated against
women with a system that banned discrimination in the private and pub-
lic spheres. At the same time, human rights law, as was the case with past
legal reforms, was flawed. Human rights law applied to the private realm
such as employment, services, and accommodation, but did nothing to
address inequalities in other private spheres such as the family. The system
was rife with delays, underfunded commissions and education programs,
a propensity towards low monetary awards, as well as exemptions for phil-
anthropic, charitable, religious, and educational institutions. Moreover,
human rights law has done little to address broad social problems such
as female job ghettos, underrepresentation in business and politics, or the
feminization of poverty. It remains, as has been the case with all legal re-
forms in Canadian history, an imperfect solution.
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