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This thesis contends that, dunng the period from the establishment o f  Sino-US diplomatic relations 

in 1979 to the conclusion of the Sino-US P R  Enforcement Agreement of 1996, the People's 

Republic of China and the United States were able to cooperate Ui the fashioning of an incipient IPR 

regime. This cooperation was achieved even in the context of differences of national interests, 

ideology, culture and legal system. The thesis draws upon international relations theories of 

neorealism, interdependence and regime formation in order to help identiq and explain the cornpeting 

aspects of contlict and cooperation which helped shape the emerging Sino-US P R  regime. 
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INTRODUCTION 

Intellectual Property Rights Protection and 
International Relations Theories 

This thesis addresses the issue of trade confiicts over the protection of intellectual property 

rights between the People's Republic of C h  and the United States fiom 1979 to 1996. The thesis 

deploys international relations theory in the explmation of Sino-US IPR relations' in this period. It 

contends that the two counnies have been able to cooperate in the fashioning of an IPR regime even 

in the face of competing national interests. It attempts to shed some light on our understanding of 

Sino--4merican IPR relations. The innoductory chapter is organized into the following three sections. 

namely. intellectual property rights. general theoretical approach. and the IPR regime between the 

PRC and US. 

1. Intellectual Property Rights (IPR) 

Intellectual property nghts could be reviewed and better understood with reference to 

property rights theory. In property rights theory. property rights imply ownership in the industrial 

market economy .' "Ownership" refers to "a bundle of rights that an agent is empowered to exercise 

over an asset or a piece of property." Ownership is comprised of "utilization right." "the rîght to 

possess the hits ,"  " r è i  right." and "dienation ~ight".~ 

Property can be categorized into tangible and intangible property. Tangible property refers 

to any-thing visible and concrete. movable and immovable. such as real estate, land, etc. Intangible 

property refers to anything invisible and abstract, nich as intellectual and creative works, the creation 
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of new knowledge and ideas, and the like. IPR per se involves a distinction between tangible and 

intangible property rights. The nature of intellectual property rights is intangible and is represented 

by the rights similar to those of propertv, such as utilization nght, the right to possess the h i t s .  

r e t m  rights, and alienation rights through licensing. 

According to formal definition, "intellectual" means "of the intellect," "propertyo' means 

"possession." So the original meaning of intellectual property rights refers to the possessions created 

by exercising one's intellect? Thus, intellectual property is about the exclusive nghts in valuable 

info~mation.~ In intellechmi property ri@ theory, the conventionai wisdom is that IPR "...gant the 

inventor, artist, or writer a temporary monopoly over the use of his or her creation and prevent 

cornpetitors from sharing that knowledge without payment.'.' 

Intellectual property rights (1PR.s) are "...bestowed on owners of ideas, inventions and 

creative expression that have the statu of property. Like tangible property, IPR give owners the right 

to exclude othen fiom access to or use of their property."7 The IPR holders have the monopoly and 

control over royalties and intellectual products which derive from intellectual endeavour and 

creativity. including trademarks. patents. copyrights. trade secrets and other related maners.' They 

can be traded and licensed like tangible property. IPR protection issues mainiy remive around 

whether intellectuai property nghts are respected and protected or not. Hence, unauthonzed uses of 

IPR are defined as piracy9. co~nterfeiting'~, and infrlligement". 

According to the provisions of Article 2(viii) of the Convention Establishing the World 

Intellectual Property Organization". concluded in Stockholm in 1967, "intellecnial property" 

comprises rights relating to the following: 

(1 ) literary. anistic and scientific works; 



(1) performances of performing artists, phonogms and broadcasts; 
(3) inventions in al1 fields of human endeavour; 
(4) scientific discoveries; 
(5) industrial designs; 
(6) trademarks, service marks, commercial names and designations; 
(7) protection against unfair competition, and ail other rights resulting fi 

activity in the indumial, scientific, literary or artistic fields." 
ectu 

Protection of intellectual property rights has become one of the important issues within nation 

States and across international boundaries. On the international scale, intellectual property rights 

protection has capnired worldwide attention in international trade, investment. technology ûansfer. 

The lack of IPR protection has become a significant barrier to trade.'' Moreover, pertaining to the 

international trade regime. intellectual property rights were fim included in the Uruguay Round in 

the General Agreement on Tariff and Trade (now replaced by its successor. the World Trade 

Organization)." On the national level. IPR protection has been critical for countries. whether 

developing countries or developed ones, '' to accelerate expansion of economic development and to 

foster structural change in their legal systems. On the other hand. some authon are skeptical about 

the impact of IPR protection on the econornic and political situation of developing nations." 

In the view of industrial counaies, new technologies appear to nippon the economic concept 

that IPR protection aimulates i ~ o v a t i o n . ' ~  The industrial countries have a well-established legal 

framework for the protection of intellecnial property rights. IPR principles and noms should be 

established, controlled. and respected. The indusaialized countries have claimed billions of dollars 

in losses due to inadequate P R  protection in foreign nations. especially in developing countries. 

In the view of the developing countries, they are reluctant to recognize IPR because they lack 

funds. research facilities. and technical persomel to conduc t research and development. l9 They are 

reluctant to take a rigorous approach to the protection of IPR The developing countries argue that 
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IPR protection is "culturally biased," and favours Western needs." They justifi their position by 

arguing: ( 1 )  the developed countries impose the concept of IPR on them;" (2) intellectual property 

is the common heritage and property of mankind and "piracy is the benign form of technology 

nansfer:" (3) IPR protection and international trade are unrelated." Thus, major differences in 

ideology. culture, and vested economic interests can give rise to international nade disputes over the 

protection of intellectual property rights. 

The Sino-U.S. IPR dispute is one of these typical examples of international trade disputes 

between the developed countries and developing countries in the context of international relations. 

Ailegations relating to China's inadequate protection of U.S. IPR products have become an issue of 

trade contention for the last 19 years. Some background is necessary here to eaablish the context of 

Sino-US IPR disputes. 

From the American perspective. US products should be protected by intellectual property 

laws on a global scale, otherwise US competitiveness will be impaired. American investment in its 

products is increasingly threatened by a lack of adequate intellectuai property protection in some 

countries and by problerns of noncompliance and non-enforcement of intellecnial property laws in 

others." According to the United States Trade Representatives. the People's Republic of China is 

the largest pirate of American IPR products, including China's piracy of Amencan music, film. 

software and other intellectuai property." As a result the US. Trade Representative (USTR) began 

to threaten China with the withàrawal of its trade-related benefits if China did not take action to 

recti& the situation. 

China's efforts in establishing intellectual property rights staned relatively late. China has 

men+ghened IPR laws and taken çignificant steps to enhance P R  protection and enforcement. China 
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has gone a long way in promoting intellecnial property rights protection. promulgaticg various IPR 

laws. including the Trademark Law, the Patent Law. the Law on Technological Conmcts. the 

Copyright Law. and Anti-Unfair Cornpetition Law. and fiirther revising some of these laws. And 

China has made positive efforts in enforcement to curb and halt pirac y of foreign products. As well. 

China has brought its laws closer to the international standard. 

But in the Chinese social contem, people are not hlly aware that intellecnial property is a 

ri&t that shouid be protected. In traditional Chinese culture and customs, the mind-set of some 

people is "to steal a book is not redly stealing." People's behaviour is justified by defending 

themselves as "to steal a book is an elegant offense." Hence. various factors contribute to a severe 

clash of interests b e ~ e e n  US and China regarding IPR protection and enforcement. 

The importance of studying Sino-U.S. IPR disputes is based on the following reasoning: ( 1 ) 

China is the largest developing country and the United States is the largest developed country in the 

world; (2) The IPR protection is one of the defining issues in Sino-US. relations, and has been 

significant in trade disputes between China and the United States since 1979: (5) China and US joint 

efforts to solve their IPR disputes may have significant implications for international relations. 

The fundamental questions are: how did the People's Republic of China and the United 

States of America smiggle to achieve a compromise in trade disputes over the protection of 

intellectual property rights? Why was China willing to close the gap between international IPR laws 

and China's domestic IPR laws ? Under what conditions and constraints were China and the US able 

to cooperate in the area of IPR protection? 

II. General Theoretical Approach: 

International relations theory can help provide a basis for the explanation of the case study 
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of the Sino-U.S. IPR dispute from the establishment of Sino-US diplornatic relations in 1979 to the 

conclusion of the SUio-US IPR Enforcement Agreement in 1996. Neorealism, interdependence and 

regime theory can help explain the emergence of a Sino-US IPR regime. The clash of interests 

between the two countries has been amenable to conciiiation and compromise. By focushg on the 

Sino-US IPR regime. this thesis addresses the extent IO which neorealism and interdependence help 

to explain and anal- the mixed nature of Sino-US cooperation and confrontation in the context of 

protecting their respective national interests from within rationalisation for complex 

interdependence. International relations theory could be used to explain how developing states (e.g.. 

China) and developed states (e.g., the U.S.) reconcile the IPR issue and how the two countries 

resolve this dilemrna in theoretical terms. The thesis advances several related proposition. 

The first proposition is that the transformation and continuity of Sino-U.S. IPR regime has 

reflected the broader context of international relations. Chinese neoreaiism and Westem neorealism. 

Chinese interdependence and Westem interdependence are compared to see whether there are any 

substantial differences. The issue of intellecnial property protection is then placed within the context 

of such a cornparison. A number of questions naturally follow. To what extent are the notions of 

neorealism and complex interdependence reflected in Chinese and US foreign policies? To what 

comparative extent have they emphasized the need for understanding, cooperation, and integration 

within the global economy? The concepts of neorealism and interdependence are used to analyze 

how extemal pressure (Le.. Arnerican coercion) and the relationship of interdependence have 

affected Chinese l ep l  institutions and infrastnicture in the area of intellecnial property rights. The 

upshot is that Sino-U.S. cooperation tends to fit closer to Robert Keohane and Joseph NF's 

theoretical assumption that situations in world politics 'Yi1 somewhere on a continuum beh~een the 



ideai type of realism and cornplex interdependence? 

The second proposition is that Sino4J.S. in te l lecd property institutions constitute an 

emerging IPR regime as defmed in intemational'relations theory. What are the related principles, 

noms, d e s ,  and decision-making procedure? Neorealism puts emphasis on the role of power. 

Weaker states will accede to the dernands and preferences of powerful states. On the other hand. 

interdependence. especially in the era of economic interdependence, enhances the prospect of 

cooperation rather than confrontation when countries conduct their relations. In other words, 

comprehensive analysis of regime formation has to m e s s  the assumptions of both neorealism and 

interdependence. The PRC in its participation in an incipient IPR regime has adapted to the 

increasingly interdependent world. China acted to avoid any economic h m  to its national interests 

based on pragmatism and a parallel neorealism. US participation reflected its emphases on protection 

of national interests and the crafting of interdependence with China. 

The theories chosen for the anaiysis - neorealism. interdependence, and regime theory - 

provide a possible framework for analyshg changes in IPR protection between China and the United 

States. These theories help explain international cooperation and conflicts more generally. but they 

rnay also help to shed light on specific issues regarding in te l lecd property rights. The followinp 

literature review will help facilitate the analysis of the latter. 

1. Realism and Neorealism 

To begin with. the .knerican school of reaiistheoreali~ insight helps to provide a good 

staning-point for the anal y sis of cooperation and di~cord.~' The central pnnciple of realism is that 

an *'autonomous political sphere" is dictated by "objective laws" rooted in human nature and 

validated by historical expenence." As E. H. Carr stated: 



In the field of thought. it (realism) places i ts  emphasis on the acceptance of facts and 
on the analysis of their causes and consequences. It tends to depreciate the role of 
purpose and to maintain, explicitly and implicitiy, that the function of thinking is to study 
a sequence of events which it is powerless to influence or alter. In the field of action. 
realism tends to emphasise the inesistible strength of existing forces and the inevitable 
character of existing tendencies, and to insist that the highest wisdorn lies in accepting. and 
adapting oneself to, these forces and these tendencies? 

According to neorealism. or structurai realisrn. international politics is conceptualized as "a 

system within a precisely defined ~tnicnire."'~ Neorealism is defined as "a school whose members 

harbour shared assumptions about the primacy of states as international actors. the separation of 

domestic and international politics, and who descnbe the latter in tems of anarchy as a concomitant 

svuggle for power and security."jO Patrick James surns up this theoretical framework: 

States act out of self-interest and attempt to maximize relative power within constraints 
imposed by a given structure. Anarchy play an immanent role in conditioning behaviour. 
This classical redism is merged with systemic theory, resulting in what has been known 
as neorealism or structural realism.'' 

This concept is an important approach to viewing world politics. Robert Cox explicitly 

argues that "neorealism. both in its Waltzian structuralist form and in its game-theoretic 

interactionist form. appears ideologically to be a science at the service of big-power management of 

the internationai system."" According to Waltz, international &airs is a stnipgle for power arnong 

individually sovereign states in an anarchic world environment. The neorealist anaiytical focus is the 

distribution of "power" around the globe." Power or the distribution of capabiiity is the basic 

element hiz&lighted in neorealism in international relations. Power generally refers to influence and 

control exercised by one nation over other nations or over international events. Many neorealisü 
b 

argue that nations will act in tems of interests defined as power. This school of thought is often 

espoused by writen like Keohane. b e r ,  and Stein." They emphasize the importance of national 



interest in influencing a nation's behaviour." 

Power politics feature the balance of power between countries. Powerful countries exercise 

their influence and control upon the weak ones in an attempt to make the weak comply. From the 

neorealist perspective, the game of international politics is conducted in the context of anarchy and 

revolves around the pursuit of power: "acquiring it. increasing if projecting ii, and using it to bend 

othen to one's will."j6 Conceptualizing "the causal link between interacting units and international 

outcome."" neorealism posits that structure influences the interaction of states and the outcome they 

produce. Neorealism focuses attention on how states behave toward one another, and M e r  

elaborates how conflicts of interest and patterns of cooperation emerge through their interactions and 

systemic influence. States may choose to work within the system according to the established 

practices in order to bnng about the evennial realisation of their interests." 

Before proceeding. it must be noted that the concept of "balance of power'' has been the 

subject of considerable confusion. Ernst B. Haas, for example. has identified no fewer than eight 

distinct usages of the ter~n. '~ For the purpose of this thesis, "power" is more specifically related to 

the character of national interest. This definition is especially appropriate for the analysis of Sino- 

US. IPR protection in the context of international relations. 

2. Hegemonic Stability Theory and Cooperation 

Power is obviously featured in "hegemonic stability theory." The theory of hegernonic 

stability defies hegemony as preponderance of material resources." This "basic force model" argues 

that -'one state is powerfùi enouph to maintain the essential d e s  goveming interstate relations, and 

willing to do so.'"' 

The theory of hegemonic stability predicts that the more one such power dominates the world 
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politicai economy. the more cooperative will interstate relations be." Joseph Gneco suggests that 

realism is the most compelling theory to explain international cooperation." Neorealism admits that 

hegernony can facilitate cooperation. therefore it needs a hegemon to translate their resources. both 

material and ideological. into niles for the system. The hegemon seeks to persuade others to conform 

to its vision of world order and to defer to its leadership." Cooperation involves mutual adjustrnent 

and could only arise fiom conflict or potential ~onflict.~' 

States have a vested interest in some kind of cooperative structures in international relations. 

This is one of the fundamental premises espoused by Hedley Bull.'16 Bull argues that states will 

pursue cooperative behaviour or abide by d e s  in international relations on the bais of their 

calculation of long-term benefits of rule maintenance rather than short-terni benefits of breaching 

the mies or defecting fiom cooperation." Keohane then argues that cooperation is typically mixed 

with conflict and reflects partially successfûl efforts to overcome confli~t.'~ 

Sino-U.S. IPR protection can be analysed in light of such a theory. The U.S. has often 

resoned to rneasures to force resisting states to pass laws strengthening intellecnial property 

protection? American leaders did not constnict a hepmonic regime simply by commanding their 

weaker partners to behave in prescribed ways. On the contrary, the? searched for mutuai interests 

with their partners. and they had to make some adjuments thernselves in addition to demanding that 

others conform to their design. Indeed, it is consistent with Hedley Bull's neorealist assumption. 

Hedley Bull assumes that states' behaviour is pided by inherent rationaiity which is defined as a 

"sense of action that is intemally consistent with given g~als.'''~ However. Bull goes on to argue that 

such realism is unworkable that states seek to satisfj their own self-interest in total disregard of the 

interests of their counterparts.'' That is why countries have to search for mutuai interests and that 



is why they become engaged in constant adjustrnent with their partners. 

3. Free-Riding and Relative Gains 

Realism finds that there are at least two major bamiers to international cooperation, narnely 

state concems about cheating and relative gains." First, collaboration becomes conflictuai when the 

parties concemed disagree on the distribution of potential benefit~.'~ Neorealists emphasize relative 

gains as opposed to absolute gains posited by neoliberals." 

Neorealists ask the question "Who will gain more?" as Wala suggests: When faced 
with the possibilities of cooperating for munial gains, States that feel insecure must ask 
how the gain will be divided. They are compelled to ask 'Wil both of us gain? but 
'Who will gain more? If an expected gain is to be divided, Say, in the ratio of two to 
one. one state may use its disproportionate gain to implement a policy intended to damage 
or destroy the other .... the uncertainty of each about the other's future intentions and actions 
works against their cooperation? 

An examination of the foregoing statements yieids several elements consistent with the 

neorealist view of international relations discussed earlier. The conflicts of interest result in 

di~cord,'~ which hinders the prospect for mutuai cooperation and benefits. Hence, in the case study 

of Sino-U.S. IPR protection? China's piracy in intellecnial property was annually pegged at $1 billion 

in lost US. e x p o r t ~ . ~ ~  The Arnencan mentaiity is based on the assurnption that China has profited 

relatively more from pirating Arnerican IPR products and has gained a fiee-ride to the extent that it 

damages Amencan economic interests. This would appear to be "relative gains" as opposed to 

absolute gains. China apparently gained the lion's share in disproportion to Amencan gains in the 

area of intellecnial property. 

Secondly. the United States accwd  China of '-cheating". "defection", and "free-riding," 

because Arnencan sales of IPR products have already been preempted by domestic piracy in China. 

The US. then resorted to l e p l  leverages5' and the threat of trade sanctions as bargaihg chips to 
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intimidate and force China to conform to Amencan trade practice. As Grieco writes. "'perhaps a 

parnier will achieve favourable gains, and thus strengthened, might some day be a more dangerous 

enemy than if they had never worked t~gether."~~ The United States is uneasy at the perception that 

China with strong and growïng power will constitute a threat to the U.S. in the fùture. Such a Thina 

Thrrat'' is predicated in the neorealist notion that relative gains may advantage partners and thus may 

foster a potential adversary in future in terms of relative power." 

3. Chinese Neorealisrn 

The foregoing discussion related neoredism to Amencan foreign policy articulation. In order 

to have a b a i s  for cornparison of Sino-US IPR protection in the international sphere. one has to 

explore the extent to which there is a comparable or parallel neorealist tendency in China. Given 

differences in social systems, ideologies, developmental paths, and national interests. it is not 

surprising that Chinese neorealist thinking and Westem neoredism both diverge and converge. 

In terms of divergence. Chih-yu Shih argues that Chinese neorealist premises are different 

fiom their Westem counterpart. Chinese neorealism has no real political. economic. or culrural bases 

that are comrnon to the rest of the world? In terms of convergence. Shih defined Chinese neorealism 

as "the pursuit of broadlp defined national interests with special attention to the necessity of building 

and utilizing international regimes to enhance national economic development.'%' An influentid 

PRC scholar. Huang Xiang' made the following parallel argument: 

... countnes think about problems mainly in terms of their national and state interests and 
not world integration. When everyone is hurt by competition and lacks the means to 
compete. accommodation occurs. Not Ions aflenvards. they clash again because of 
competition. Then the cycle of cornpetition-clash-accommodation is repeated."' 

As well. it is interesting to make a cornparison between Western and Chinese neorealist 
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conceptions of material power and normative power. Samuel Kim argued that material power is 

defined as "conventional national capability based on economic, military, ... technologicai factors." 

He used normative power in relation to "'the ability to define. control, and transform the agenda of 

world politics and to legitimate a new dominant social ~arad igm."~  According to Cox, Western 

neorealism "reduces the structure of world order to the balance of power as a configuration of 

marerial forces ....[ while] neorealism emphasizes a low value on the normative and institutional 

aspects of world order."' 

In the Chinese context, interpretation of material power and normative power has changed 

over tirne. In the Maoist era, Mao attached great importance to normative power (e.g.. justice) as a 

crucial component of national and international p~wer . ' ~  During the Post-Mao or Dengist era. the 

Chinese concept of power shified from normative to materiaL6' 

Westem neorealism and China's neorealism increasingly shared a common ground of 

material power rather than normative power. As one Chinese scholar argued. goals of nations were 

said to be a rnultidimensional, but they niI l  emphasized largely military/materialist comprehensive 

national ~tren~th.~' In the world today. countries n i I l  put emphasis on the distribution of capabilities 

and equilibriwn of power. especially the acquisition. augmentation. and projection of material power 

as a national goal. 

Mao's thoughts on the ?cal world.'' and Deng's concepts of China's "reform and opening" 

help explain Chinese "neorealism." Mao Zedong3 vision of "seeking mith fiom facts'? is consonant 

with the "objective reality'? of Western realism. Mao explained with reference to Mamist dialecticai 

materiaiisrn: 

I h e  Marxia philosophy of dialectical matendism has two outstanding characteristics. 



One is its class nature: it openly avows that dialectical rnaterialism is in the service of 
the proletariat. The other is its practicality: it emphasizes the dependence of theory on 
practice, emphasizes that theory is based on practice and in tum serves practice. The 
truth of any knowledge or theory is detemined not by subjective feelings, but by objective 
results in social p r a ~ t i c e . ~ ~  

From Mao Zedong's epistemology discussed above. it is evident that there is a potential 

comparability between Chinese realism and Western realism. Indeed. Mao stated: "we are not 

utopians and cannot divorce ourselves fiom the actual conditions confronting us."" Mao Zedong 

argued. *@the capitalist and socialist countx-ies will yet reach compromises on a number of 

international matters. because compromise will be advantageou~."~' Mao's Marxist practicality. 

"make the past serve the present," "make foreign things serve China" lends itself well to this 

international conduct given its "objective reaiity." As J.D. Armstrong sums up: 

An additional probiem arises fiom the assumption that the "national interest' represents 
"realism" and "ideology" represents "idealisrn." where "realism" means an emphasis 
on limited and short-term goals or on flexible and subtle means of attaining goals. whereas 
"idealism" denotes long-tem, utopian. or revolutionary goals andor impractical. naive 
methods of attaining goals. The difficulty in the case of Communist countries stems 
from the fact that the Leninist component of their official ideology as well as Mao Tse- 
tung0s additions to the '-treasury of Mmism-Leninism' are concemed as much with the 
practicai techniques of winnuig and maintainhg power as with ultimate purposes. 
Moreover, their emphasis is consistently on the necessity of employing "redistic" means 
in the sense discussed here? 

Subsequently. Deng Xiaoping focused on a prosperous. wealthy China Deng stated. 

"...reform and greater openness are China's only way out." Under Deng's leadership, since 1978. 

Mao's "seeking tnith fiom facts?' has become a key phrase symboiizing Deng's pragmatic values.7î 

Deng initiated the "Four Modernizations" and "Opening up to the Outside World" in the late 1970s. 

Dengk indifference to ideology has been glorified in his saying, "It does not matter whether a cat 

is white or black so long as it catches mice" and "To be rich is glonous." Deng's "cat theory" 



reflected his pragmatism and self-serving interests. And Deng's pragmatic approach is consistent 

with those of western neorealist tradition informed by objective reality, national interest. and 

rationality . 

Chinese behaviour is also constrained and conditioned by the international anarchic systern. 

Samuel Kim argues. because of China's unique statu in the post Mao era as a "poor global power." 

China's leaders focused on a wide range of specific policies to extract maximal benefits without at 

the same time suffenng ovemhelming constraints." Chinese "neorealism" also reflected an ability 

to achieve necessary compromise in the face of adverse material .odds. Kim has argued that "China's 

development strategy reflecü a neo-mercantilia. state-centered. and state-empowering model."" 

This is funher evidenced in Lucian Pye's argument: 

The extreme shifts in Chinese foreign policy. which always represent fine calculations 
of China's national interests. stand as testimony to the Chinese sense of reality. unaffected 
by sentimentalitv, and to their keen understanding of the current play of power in world 
affairs ." 

This clearly shows that Chinese neorealism and Western neorealism are roughly parallel in 

their calculation of national interest, the understanding of the management of power. and concem 

for survivai and security in the context of international anarchy. In order to gain access to American 

markets and technology. China readily transformed aspects of its legal systern in order to protect 

foreign intellectual property rights. 

To sum up' the Chinese foreign policy has featured pragmatic elements as the assurnptions 

of national interest and maximimion of utility. The following chart atternpts to summarize the 

comparability of Western and Chinese neorealism: 



Politicai Process under conditions of Western & Chinese neorealism 

Cornparison 

goals of actors 

instrument of state policy 

statism 

rationality 

distribution of capabilities 

Western Neorealism 

achieve national interest and 
pursue their goals 

military or security 
measures as weIl as 
econornic and other 
instruments will be used 

nation-states as the pnmary 
acton and starting point of 
international relations theory 

rationai egoist or self-reliant 
maximizer at calculated 
costs and benefits 

maximizing, stabilizing and 
maintaining balance of 
power in international 
anarchy 

Chinese Neorealism 

build and utilize 
international regimes to 
enhance economic 
developrnent in international 
r e a h  
- - - 

utilization of and 
participation in international 
organization and treaties. 
i.e., IMF, WIPO. or various 
forums to achieve its 
economic interest, desire of 
accession to WTO 

parallel with western 
neorealism with emphasis 
on state power and state- 
centric and state- 
empo wering model 

rational actor managing the 
notion of interdependence 
with that of independence 
and sovereignty 

attain and maximize state 
empowerment in 
international system 

Source: The model freely draws from analysis in Keohane and Nye. Power and Interdependence. 
1977, 



5. Interdepeodence 

Realisdneorealist theory in international relations does not. in and of itself, provide a 

sufficiently comprehensive theoretical framework to explain and analyze Sin0-U.S. P R  disputes. 

It has to be integrated with other theones to develop a wider framework for understanding IPR 

protection. Interdependence in world politics refers to "situations characterized by reciprocal effects 

among countries or arnong actors in different countnes.'"' Arnerican scholars Keohane and Nye 

argue "where there are reciprocal costly effects of transactions, there is interdependence .... Costly 

effects may be imposed directly and intentionally by another act~r"'~ 

While economic interdependence eschews zero-surn garnes, it can still be correlated with 

neorealism. The potential for economic h m  remains with increasing interdependence of the global 

economy and the politics of economic interdependence involves competition as well as 

cooperation." Roben Keohane and Joseph Nye made the following qualification: "Our perspective 

implies that interdependent relationships will always involve costs. since interdependence restricts 

autonomy: ... nothing guarantees that relationships that we designate as 'interdependent' wi11 be 

characterized by mutuai benefit."m 

Interdependence underlies governments' efforts to cope with this reality and to adapt to it by 

collaborating with other governments. China and the United States. for exarnple, compete for trading 

advantage. Sino-U.S. trade. on the other hand, is a two-way meet. Both countries will seek to 

maximize the benefits of interdependence, hence they ni11 act to minirnize the consequences of nade 

retaliation. The United States mufers its technoIo= to China and, in tum gains market access. In 

this regard. the conclusion of both the 1992 and the 1995 Sino-US. IPR agreement were derived 

fiom interdependence as well as enormous self-interested Amencan pressure for China to protect 



American IPR products. 

6. China's Framework of Interdependence 

The Chinese perception of interdependence with the outside world has evolved fiom the 

relative isolation and autarky of Mao's era to China's extensive interaction with the outside world 

in Deng's en. Chinese Foreign Minister Qian Qichen argues, "The world economy is an integrated 

whole. AI1 counaies, industridized or raw matenal suppliers. developed or developing, are 

economicaliy interrelated and in need of each other."" 

A critical component of China's efforts to build a prosperous modem economy has been the 

adoption of a participatory approach to the global economic system in order to gain access to foreign 

capital and expertise and the long-term econornic benefits of Ricardo's international trade theory of 

comparative advantage. '' 
Evidence for this participatory approach was provided in 1982. Huang Hu% then as head of 

the Chinese delegation to the General Assembly of the United Nations, proclairned the following: 

The economies of d l  countries are closely interrelated. The developed counvies cannot 
achieve economic growth without the rich resources. vast markets and econornic prosperity 
of the developing countries. Al1 countries. whether rich or poor. north or south must abide 
by the principle of equality and mutual benefits if they are to carry out h i f i l  economic 
exchanges and CO-operation." 

And by the latter haif of the 1980s the concept of global interdependence finally came of age 

in China even if there was no consensus on its formai implications for Chinese foreign policy." 

According to Qian Qichen. dl countries are relying on the developrnent of the economy. science. 

and technology in their effort to occupy a favorable position in the new _global economic pattern? 

Funher evidence of China's embrace of the principle of interdependence - that "China needs 

the world, the world needs China" - came fiom Chinese leader Deng Xiaoping hirnself 



While invigorating the domestic economy, we have also formulated a policy of opening 
to the outside world. Review our history, we have concluded that one of the most important 
reasons for China's long yean of stagnation and backwardness was its policy of closing the 
country to outside contact. Our expenence shows that China can not rebuild itself with its 
doors closed to the outside and that it cannot develop in isolation from the rest of the 
world? 

China has chosen to deepen interdependence with the outside world so as to M e r  its 

modemization drive. China deliberately pursued an open-door policy and sought participation in the 

world economy. Deng did acknowledge that openness to the capitalist world would bring 

'wundesirable things." But Deng consistently argued that these "things" are manageable and that they 

should not be used as an excuse to close China's open door." 

Samuel Kim has argued that China is managing asymmetrical interdependence. Beijing tries 

to maximize the benefits of interdependence while minimizing the r i ~ k s . ~ ~  Kim argues fwher that 

China anernpts a "maxiimini principle in the conduct of multilateral diplomacy-maximizing China's 

nghts and interests and minimizing China's responsibility and normative costs."" This pnnciple 

derives from Kim's "world order mode1 project?? which is comrnitted to the minimization of 

collective violence. and the maximization of social and economic we~l-being.~~ But as Thomas 

Robinson puts it. the West is supposed to provide China with the benefits while minimizing costs." 

The Chinese approach to cooperation/conflict has been characterized by pragmatism and 

adaptation. So as to converge with the world economy, China recognized the necessity of 

cooperation with the United States. China has adapted to the global trend of interdependence and 

integration. Deng's view originated in his understanding of China's national interest and global 

interdependence. The foregoing discussion suggests that there is a rough and ready degree of 

sirnilarity between Western or Amencan and Chinese notions of "neorealism." and 
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"interdependence." IPR disputes reflect the mixed nature of states' cooperation and confrontation 

based on their perception of objective reality, promotion of national interest and mutual reciprocity 

that dictate their international conduct. On this basis. China and the United States were able to a&pt . 

to a regime of intellectual property rights in international discourse. 

III. The Emerging Sino-US IPR Regime 

This thesis explains the emergence of an IPR regime between China and the United States 

with reference to the theones of neorealism and interdependence. Neorealists see cooperation as 

essential in a world of economic interdependence. and argue that shared economic interests create 

a demand for international institutions and Regimes are conducive to interstate agreement. 

and facilitate M e r  effom to coordinate p~licies.~' The purpose of a "regime" is to harmonize 

policies. reduce transaction costs and uncertainty. and to settle disputes.94 

The thesis examines the collaboration between China and the United States to establish a 

regime of intellectual property protection and enforcement. I t  considers the following questions. 

How could there be international cooperation despite the persistence of conflict? Under what 

conditions is there sufficient convergence of interest to facilitate the creation of regime? 

Regime theory was introduced into the Merature on international relations in the mid 1970s 

by John Ruggie?' Similarly. Robert Keohane played a prominent role in the developrnent of regime 

theory in international political economy.% Keohane's ABer Hegemony depicted the nature of 

cooperation in international relations and the concept of regime. He suggested that regimes Iower 

the likelihood of beïng double-crossed?' Stephen Krasner dehed  "regimes" as "sets of implicit and 

explicit principles. noms. d e s  and decision making procedures around which actors' expectations 

converge in a given area of international  relation^.'^^ 



Regimes are norms. procedures, and mles agreed to in order to regulate an issue-area. 
Noms  tell us why states collaborate; mles tell us what, substantialiy speaking, the 
collaboration is about; procedures answer the question of how the collaboration is 
carried out. Procedures, therefore, involve the choice of whether specific administrative 
arrangement should be set up to regulate the issue-area. Administration involve 
organi~ation.~~ 

Hedley Buil writes that a "regime" is operative where there is both an international system, 

consisting of interactions between the two or more states. and an international society predicated on 

the comrnon adherence to mutually accepted d e s  and  convention^.'^ The framework of cornrnon 

mies, principles, norms and conventions is the common ground on which for countries to seek and 

ro set aside differences. This common ground is visualized as a *'rational pursuit of interests" that 

will at some juncture coincide with the interests of others.I0' The adherence to the noms and 

practices minimize fiction and enhances prospects of cooperation. 

Regime analysis emerged from within liberal theory but it also interacted with other 

theoreticai systems. especially neorealism. "Hegemony" underscored the well-being of the system 

because regimes will presurnably enhance the national interests of d l  their member states.I0' 

Structuraiists stressed the role of hegemonic states in the creation and maintenance of regimes. 'O' In 

descnbing regimes. structuralists saw the world in terrns of changing balances between %eak states 

and "hegemonic" states. International regimes supposedly flourish when hegemonic states define 

them. operate them. and pay for them. Naturaily. the rules of a regime are tailored to the national 

interests of the hegemon. 'w 

Krasner suggested that regime autonomy provided oppomuiities for other states. LDCs (Less 

Developed countries) in particular were able to redefine regimes in their own i~~ te r e s t s . ' ~~  Western 

neorealisn provides a rationale for the use of state power to acquire and protect national interest in 
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a regime. A regime is also defined as "a recognized set of d e s  devised by govemments for 

regulating conflict-prone behaviour. if there was no potential conflict. there would be no need for 

ru le^."'^ Hence. regime theory is compatible with neorealist theory. which undenmites the notion 

of utility maximization through the projections of state power in a cooperative arrangement and 

process. 

Regime theory also impinges on interdependence in international relations. In Power and 

Interdependence. Keohane and Nye developed models to explain regimes. Keohane and Nye present 

models of "regime change" that depicted the process of interdependence. They also helped establish 

a distinction between two types of interdependence. "sensitivity" and "wlnerability."'" They 

recognized that "interdependence does not implp an equal distribution of the benefits of vade 

between countries and that the inequalities that exist are at least partly due to the exercise of politicai 

pressure by stronger states upon ~eaker." '~ '  Thus. in an increasingly interdependent world, states 

need to cooperate in order to promote their national welfare. Funhermore, this reciprocal and 

participatory approach allows countries to cooperate and to reduce risks in the established 

regimejinstitutions of intellecrual property rights from sensitivity and wlnerability. 

Within the IPR regime, access to knowledge and difision of technology are of importance 

for states to exchange and trade on a reciprocal ba i s  in the era of interdependence. Within the IPR 

regime. states. as the major acton in the international realm, gant? license and legitimize intellectual 

property rights. The intellectual property regirne provides the context in which arrangement of 

principles. noms. and niles are agreed upon. 

Withui the IPR regime. control and exchange are important variables. For instance. in tems 

of China's opening up to the outside world, China sought technology tramfer on an exchange and 



23 

reciprocal bais  with other countries. Therefore. China's economic and technological development 

depended upon dome~ ic  legal reform and IPR protection. As well. Arnerican pressure with regard 

to technology transfer has had a direct bearing on the Chinese IPR regime. China has made 

concessions in legd refonn and infrastnicnire within the realm of IPR for the sake of sunival and 

security to defènd its national interests and to secure its own survival given its the sensitivity and 

vulnerability in the anarchic world. 

The emergence of the Sino-US. IPR regime is briefly examined in light of the real' world vis- 

a-vis theoretical discussion in IR theory. First, China and the United States are comrnitted to 

achieving improved intellectual property protection for the sake of interdependence, due to the fact 

that "interdependence makes the relationship costly to d i s r ~ p t . " ' ~ ~  From 1984 to 1994. U.S. annual 

exports to China rose fiom $5 billion to $8.8 billion. In the same penod, Chinese exports to the US. 

rose fiom f 3.1 billion to nearly $38 bil l i~n. ' '~ The two countries clearly have an enormous interest 

in mutual trade. The expansion of trade underlined the importance and benefits of bilateral 

agreements to protect intellectual property rights. 

Second. the U.S. pressure for protection of American intellectual property rights in China 

created a mechanism for conflict resolution within the theoretical fkmework of neoredism. Both 

countries negotiated in a practical and redistic fashion. They calculated benefits and costs. Both 

sides rationally balanced gains and losses. For example. in negotiating the 1995 IPR agreement 

between China and the U.S.. the two countries threatened trade retdiation. About $3 billion-worth 

of Amencan business had been l o s  to piracy. The U.S. threatened to slap 100% tariffs on only $1 

billion-worth of Chinese exports. supposedly to avoid hurring Arnerican firms and custoxners. The 

U.S. targeted Chinese toys and apparel with sanctions but not electronic components, to minimize 
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the impact on US industry.'" However, China's list of counter-sanctions covered goods such as 

compact discs. Amencan sales of the latter had already been preempted by domestic piracy. The two 

sides sought to minirnize the consequences of retaliation as they entered into various Sino-Amencan 

IPR agreements. The two counaies have both an economic stake and political influence upon each 

other. Both were likeiy to suffer if they resort to indiscnminate retaliatory actions while integrating 

into the world economy. Their respective neorealism and interdependence converged to dictate the 

development of Sino-U.S. IPR negotiations. As a consequence, within 12 years, China introduced 

Western-style intellectual property laws. " 

This thesis applies the theoretical constructs in international relations discussed above to the 

Sino-U.S. trade dispute over P R  protection. This theory helps to explain a surpnsing degree of 

cooperation. Chapter two is dedicated to an analysis of the Amencan approach to IPR protection 

with panicular reference to the underlying influence of neorealism and interdependence inherent in 

Amencan foreign policy toward China. It addresses American strategy for establishing an effective 

IPR regime in China. Similarly, Chapter Three focuses on the changes to domestic Chinese law on 

IPR and shows how these changes reflected China's adaptation to international trade practices and 

deepening interdependence with the US. The concluding chapter surnrnarizes S ino-U. S. interaction 

with regard to the conclusion of severai IPR Agreements and the emergence of a Sino-U.S. IPR 

regirne. 
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Chapter Two 

American Strategy For Establishing An Efiective IPR Regime in China 

Historically, the US. was once a notonous pirate of foreign copyrighted material.' How did 

the US make the transition from a pirate to a country safeguarding its own IPR? What was the 

underlying rationale for IPR protection? The chapter explores the philosophical foundations of 

intellectuai property ri@ in the US context. It aiso examines related Arnencan legislation and legal 

infrastructure. including the specific contents and mechanisms of Section 337 and Special301. and 

their role in the protection of Amencan intellecnial property rights in international trade. As far as 

the US is concerned, IPR protection is one of the pre-conditions for China's entry into the WTO. 

Although Arnencan trading partners have pointed out that some aspects of Amencan IPR laws are 

problematic and do not conform to intemationai standards.' the US has pressured other nations. 

China in particular. to strengthen their IPR laws. The US behaviourai orientation is assessed in 

relation to neoreaiism and interdependence. This demonstrates that the US, as a hegemonic power 

in favour of interdependence. has unilaterally deployed its vade law and has held up China's 

accession to WTO in order to protect American intellectual property rights abroad. 

1. Philosophical Foundations of IPR in the United States 

The Amencan approach to property protection was founded primarily on John Locke's 

"labour theory-"' The Lockean labour theory rested on two premises. "First. in order to encourage 

the creation of goods. seMces and ideas that benefit society. it is necessary to provide a reward. and 

that reward is property. Second. labour should be rewarded by recognition and that recognition is 

a property interest? William Blackstone, author of the Commentaries on the Laws of E n g h d  
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(1 76569) and a great influence on early Amencan law, asserted that the "absolute" rights of man 

are "the ripht of personal security, the right of personai liberty, and the right of private property8'* 

In the US and Europe. this view focused attention on individual rather than collective nghts to 

properzy. 

Arnerican law adopted the Lockean approach. Thomas Jefferson. for example. noted: "The 

doctrines (of the Declaration of Independence) are essentially those of John Locke ... that govemrnent 

should. ..secure the inalienable nghts of manH6 The inaiienable rights of man included property 

rights. which were enshrined in the United States Constitution. ï h e  US Constitution's Founh 

Amendment defined "property" as "the right of the people to be secure in their persons. houses. 

papers and effects. against unreasonabie searches and seizures. shall not be violated .... Thus property 

in writings were protected as we11."~ The Fi& Amendment of the US Constitution stated that "No 

person shall ... be deprived of. ..property, without due process of law; nor shall private property be 

taken for public use without jus1 compensati~n."~ 

The Westem concept of property also specifically embraced intellecnial property riçhts9 The 

idea of private right laid the basis of the Westem IPR laws governing the principles of "exclusive 

n&t" and individual ownenhip. This was quite evident in the American Constitution. The American 

governent enacted an "intellecnial property clauseo' as part of the Amencan national policy. Article 

1. section 8. known as the "intellecnial property clause," of the US Constitution provided "The 

Congress shall have Power ... to promote the Progress of Science and usehl Arts. by securing for 

limited Times to Authon and Inventors the exclusive Right to their respective Writings and 

Disco~eries.*~'~ 



II. The Historical Evolution of US Trade Law on IPR 

As far as Sino-US IPR relation is concemed. has the US successfully used its powe'r and 

domestic law to affect China's IPR regime? The following part deals with how the US govemment 

uses trade law to further its objectives. This unilateral trade strategy. along with Amencan critical 

acceptance of China's accession to WTO, has very much informed the outcome of Sino-US IPR 

negotiation. Section 30 1 and Section 337 are now at the hem of the US trade strategy, however these 

sections have to be placed in the context of Amencan legislative history. 

Section 337 of the Tariff Act of 1 930 was originally proposed in 1922 and later on was 

extensively revised by the Trade Act of 1974. Section 337 of the Tariff Act of 1930 set out the 

statutory basis for the border protection of IPR. ' '  After the amendment of 1988 Omnibus Trade and 

Competitiveness Act, Section 337 is "[olne of the most effective remedies available to domestic 

innovators to protect againsi unfair trade practices...."" Specifically. it anempted to prohibit 

importations into the United States which infringe Amencan valid intellectual property rights." 

Section 337 was amended in 1994" to target any imponed products which infnnge upon a valid US 

patent copyright. and trademark registered under the Title 17 of the United States Code. l5 

US complainants under Section 337 could choose between two forums, (either through the 

International Trade Commission (1TC)I6 or the Federd Court) to file a cornplaint.' The Federal 

Court was assigned the domestic cases involving infnngement. ITC was given the authonty to use 

Section 337 to police importation infringement.'8 An administrative law judge could then hold a 

preliminary hearing on the merits of the case on the part of the complainant~.'~ The ITC would then 

adopt the admînimati~e law j udge's decision in whole. in part, or not at dl, and recommend relief.'' 

The relief may take the form of an exclusion order or a ca se  and desist order," a limited exclusion 
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order directed against named respondenbE or a generai exclusion order which is enforceable at the 

border against any person." Afier the iTC rules on the case, the matter goes to the President." If the 

President approves of or fails to act on the recommendation, the decision becomes final and 

appealable to the Federal Circuit Court of Appeals, and fiom there to the Supreme Court." The 

International Trade Commission (ITC) c m  halt the sale of pirated items and prevent their future 

import to the US by enforcing section 337 of the Tariff Act of 1930. 

Section 301 of the Trade Act of 1974 was the mon powerfbl tool for the U.S. govemment 

to deal with countries that allegedly deny adequate and effective intellectual propew protection for 

Amencan goods and services. Section 301 of the Trade Act of 1974 was intended to empower the 

president with negotiating leverage through the threat of retaliatory actions." The Trade Act of 1974 

authorized the President of the United States "to take al1 appropnate action, including retaliation. to 

obtain the removal of any act. policy. or practice of a foreign govemment that violates an 

international agreement or is unjustifiable, measonable. or discriminatory and burdens or restricts 

US ~ornmerce."~' 

The Trade and Tariff Act of 1984 amended Section 301 of the Trade and Tariff Act of 1974. 

The 1984 Act broadened the President's auîhority to retaliate against unfair foreign trade practices. 

Specifically, it "created the office of the United States Trade Representatives (USTR) and designated 

it to be the President's agent in ail trade negotiations."" The US Congress focused on inadequate 

intellectual property protection. Under the 1984 amendment. Congres required the USTR to submit 

annually a National Trade Estimate ( N E )  to the House Ways and Means ~ornmittee.'~ The 

Congress required the USTR to establish procedures and tirnetables to initiate investigation into 

offensive trade practices. 
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As of 1988. the United States had still to retaiiate against any country for denial of 

intellectual property protection.'* Impatient with the President's unwillingness to exercise the 

required authority. Congress enacted the Omnibus Trade and Competitiveness Act of 1988 (OKA). 

which included mandatory retaliation." 

This statute required the USTR to retaliate against countries that ""deny adequate and effective 

protection of intellechmi properry rights" or "'deny fair and equitable market access to United States 

pesons that rely upon intellectmi property protection."'' A major purpose of this Act was to provide 

negotiating leverage to the USTR regarding unfair foreign trade practices. Perhaps the most 

controvenial provision of the OCTA was the "Special 30 1 ." or "Super 30 1 "." Special 30 1 required 

"mandatory responsive action" to resolve problems of intellectual property protection." The Special 

30 1 was to "seek enactment and effective enforcement by foreip countries of laws which recognize 

and adequatel y protect intellectual property ."j5 

First, the amendment of Section 301 reflected US Congressional dissatisfaction with 

enforcement of provisions of the GATT. Second. it adjusted to changing nade patterns in 

international trade." The Trade Act of 1988 broadened the power of the President and the USTR in 

response to unfair trade practices. Amendments to section 301 of this Act concerned: (1) a transfer 

of authority fiom the President to the USTR;j7 (2) a provision for mandatory retaliation in certain 

cir~umstances;'~ (3) the expansion and defuiing of certain "unfair nade practices,"j9 including non- 

existent patent protection. inadequate enforcement of laws. and non-recognition of new 

technologies.' 

The USIX is required each year to identify foreign countries that deny adequate and effective 

protection of intellectuai property. or deny fair and adequate market access to United States persons 
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who rely on intellecnial property protection. The Special 301 directs the USTR to create three lists - 

the prionty foreign country list, the pnority watch list, and the watch list.'" Priority foreign countries 

are "countries that have onerous or egngious acts, policies. or practices in the area of intellectual 

property and have failed to enter into good faith negotiations or make significant progress in bilateral 

or multilateral negotiations."' Countries on the prionty watch k t  are "similar to priority foreign 

counnies except these countries are engaging in good faith negotiations. or are making signifiant 

progress in negotiations.'"' Countries on the watch list are in the l e s t  offensive of the three 

categories. but they still "warrant anention because particular problems exist with respect to the 

protection or enforcement of IP rights.'" 

In determining the Special 301 lists. the USTR considers data fiom the Register of 

Copyrights. the Cornmissioner of Patents and Tradernarks. and the National Trade ~stimates." The 

USTR must identi@ offending countries within thirty days of the release of the National Trade 

Estimate." 

The USTR is required under Section 302 to conduct an investigation of the offending 

countnes within 30 days." Once a country is identified as an oEending country. the USTR has six 

months (extendable to nine months) to investigate the acts. practices and policies of that country. The 

USTR must determine if the foreign pmctice violated US rights under a trade agreement or is 

"unreasonable" or "dis~rirninatory."~' Pnor to the final determination, the USTR engages in 

consultation, including oppo rtunity... for the presentation of views by interested per~ons.' '~~ The 

USTR is required to provide notice in the Federal Register of any final de te mi nation^.^^ The 

offending countries m m  take substantial remedial measures within six to seven months or face the 

possible imposition of trade sanctions, import duties. and other economic restrictions. 



If an affirmative determination is made that a country has violated Special 30 1, two courses 

of action are available. First. the USTR may decide on trade retaliation. usually in the f o m  of 100 

percent impon tariffs on selected products. The retaliation is subject to the discretion of the 

President," including removal of mde concessions and imposition of import restrictions or duties." 

Second. the USTR may enter into bilateral negotiations with the offending countries that would 

remove unfair trade practices." If the negotiations fail. the USTR is required to retaliate against the 

offending countries." 

The United States has deployed a range of tough statutory weapons to combat unfair trade 

practices and strengthen intellectual property protection. The Director of the Intellecnial Propeny 

Office for the USTR underscored the efficacy of Special301 when he stated: 

[Special 3011 has succeeded in getting attention of countries which otherwise rnay not 
have paid as much attention to these issues ... and 1 am optimistic that it will continue 
to accomplish the objectives of getting us into a negotiating environment where we can 
resolve issues by dialogue and discussion rather than confrontati~n.~' 

As a matter of fact, the US intellectual property laws have no extraterritorial effect in other 

~ o u n a i e s . ~ ~  As a result. trademark counterfeiting. patent infringement and copyright piracy in other 

countries do not violate American domestic IPR laws. Therefore. the American efforts to combat 

unfair trade practices rely on multinational and bilateral treaties to standardize intellectmi property 

protection. and on the use of US trade laws for treaty enforcement." Intellectual property rights 

protection is an essential element of US economic policy. The US approach to strengthening the 

protection of intellecnial property abroad consists of: 

employing tmde statutes such as Section 337 of the Tariff Act of 1930 and Special301 of the 
Omnibus Competitiveness of Trade Act of 1988 to protect US intellectml property rights 
pursuinp Knprovements in protection and enforcement in bilaterai negotiations with its 
trading parmers 



seeking to raise international standards of protection through international agreements and 
organizations 

From the American point of view, international intellectual property regimes have not been 

effective in addressing unfair trade practices. Many of the existing conventions (Le.. the Berne 

Conventi~n.~~ the Universal Copyright u on vent ion." and the Paris Convention? etc.) have failed 

to provide standards of protection. Although these international intellecnial property regimes are in 

place. they have not been effective in curbing unfair trade practices. The multilateral conventions 

suffer fiom two major deficiencies." First, these conventions do not include adequate dispute 

settlement provisions or enforcement mechanisms6' Second. some courmies have signed the 

agreement with a reservation that they would not adhere to the dispute resolution pro ce dure^.^' For 

exarnple. according to the General Principles of the Civil Code of the People's Republic of China, 

as soon as Chma adheres to an international neaty. the latter will automatically become part of the 

Chinese domestic law. except those provisions to which China has declared a reservation 

beforehand, according to the said treatybi 

III. American Perspective on IPR 

The Arnerican govemment paid little attention to the importance of IPR laws throughout the 

1970sP5 Afier the Viet Nam wu. however, the lack of intellecnial property protection was 

highlighted against a burgeoning trade defickbb The United States had apparently lost billions of 

dollars due to intellecnial property pira~y.~' Many private sector and govemment leaders in the US 

cited foreign violations of intellecnial property as a major trade barrier to US experts?' 

The negative correlation of piracy and the trade deficit was examined in light of the trade 

figures. In 1984, for the first tirne. the United States had a negative balance of mde. This deficit rose 
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fiom $122 billion in 1985 to roughly $200 billion in 1 99P9 And as intellecnial property compnsed 

a greater part of the Gross National Product (GNP). the IPR issue became central to the American 

national interest? According to the Congressional Economic Leadership Institute, sixty percent of 

the trade deficit originated in IPR violations." In 1986. the US govemment estimated that piracy of 

intellectual property cost Amencan industry $20 billion in annual sales and af5ected roughl y 75 0.000 

jobs." In 1995. this job loss climbed to 2,040,000.7' 

Intellectual property has surpassed al1 other categories of trade in importance to national 

economic life. in both North and South." For example. there has been a sharp rise in the export of 

intellectual property products from the United States. According to the US Department of 

Commerce. intellectual property comprised less than 10 percent of al1 U.S. exports in 1947?%is 

figure grew to more than 37 percent in 1986." Currently, especially in the information era 

intellectual property accounted for well over 50 percent of US experts." 

Intellectual propeny has becorne the modem "wealth of nati~ns. ' '~ The US consides 

intellechial property to be one of Amenca's most valuable corn~nodities.~~ IPR protection will be 

critical for the American role as a leading economic and political power. The United States has 

established a link between IPR and economic growth. It argues that IPR stimulates economic growth. 

increases the gains from international trade' and promotes invesmient and technology transfer. IPR 

protection is the le@ means to maintain strong US mornennim and international competitiveness. 

The effect of unfair trade practices on the United States economy is quite substantiai. The effect is 

surnmarized in a 1995 report of the US General Accounting Office: 

[tlhe absence of mon% intellectuai property rights protection in foreign markets carries 
serious economic costs for US industries. These costs include lost sales in third-world 
markets, diminîshed incentives and capital to fûnds. new research and development and 



distortions in trade f l o ~ s . ' ~  

The US rationale for IPR protection is based on the following two points. First, when a 

foreign infiinger exports its product into the US. the US companies will lose a share of their own 

domestic market. Secondly, piracy will deprive US of its accession to the market in the infinging 

c ~ u n t r y . ~ '  The US has historically had a competitive advantage in the development of new 

technologies." The Chair of the House Subcommittee on International Economic Policy & Trade. 

Toby Roth. drew the following conclusion, "... intellectual property is the key to vinually every 

aspect of technological and economic leadership. The United States simply cannot allow other 

nations to neal the keys to our technological leadership.'"' 

IV. US China Policy and IPR 

Sino-American relations are at a crossroad. with fundamentai problems rooted in different 

views of world order and their different perceptions of each other. The US China policy starts from 

the assumption that US foreign policy should serve Amencan national interests. The Arnerican 

outlook is statist. competitive. security conscious. flexible. and interdependent. 

But whar are the United Stateso interests in China? The United States wants to spread 

American values. consolidate democracy and fiee market access in China. The United States saw 

national security as its top priority during the Cold War. but now it is giving a more urgent priority 

to economic interests. From the point of view of the US. its commercial involvement with China is 

cntical to Amencan economic objectives? China is the world's eleventh-largest trading nation, and 

the fourth-largest exporter of goods to America. The US has great economic and politicai stakes in 

the PRC. including market access, investment, technology tramfer. and security, etc. 

Due to the expansion of trade between the two countries, the US. Depanment of Commerce 



issued d e s  and regdations relating to the PRC. For exarnple. many U.S. high technology items are 

available to export to the PRC. including lasers. computers. high speed digital telecommunications 

equipment. compter controlled milling equipment. modems. microwave technology. thermal 

imaging equipment, and global positioning satellite receivers." 

According to former US President George Bush. the US m u t  be committed to a path of 

engagement not confrontation. in its relations with China?' In 1994, the Clinton administration 

delinked human rights from MFN and adopted a g~constructive engagemento' policy with China. 

Clinton said "We have severe disagreement on human rights. religious fieedom but the best way to 

advance. in my view. is to work with China and not create a new Cold ~ a r . ? ' "  Clinton made a 

funher elaboration on the recent US China policy. 

Isolation of China is unworkable, counterproductive. and potentially dangerous .... Isolation 
would encourage the Chinese to becorne hostile and to adopt policies of conflict with our 
own interests and values ..At would close off. not open up, one of the world's most important 
markets. It would make China less, not more. likely to play by the niles of international 
conduct and to be a part of an emerging international cons en su^.^^ 

The Amencm government attaches great importance to IPR protection. Intellecnial property 

protection has become one of the centrai objectives of American foreign policy generally.s9 For the 

fmt time in 1987. the American trade deficit with China became an issue in bilateral negotiation~.~~ 

The USTR began issuing annual reports on this subject in the same year. Each year, the reports 

criticized China for high üuiffs and import regulatory taxes, tight foreign exchange controls. 

restrictive quotas and licenses? and especially inadequate protection of American intellecnial 

IPR protection has become the forefront of Sino-US mde relations in the 1990s. According 

to the United States Trade Representatives, the PRC is allegedly the larges pirate of American IPR 
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products and PRC's cornputer software piracy rate is around 94 percent. The US began to increase 

protectionism to address the mounting American trade deficits. The USTR had threatened China 

with the withdrawal of its trade-related benefits on several occasions if China did not take action to 

redress American trade losses. 

V. US Strategy for Establishing an IPR Regime in China 

The following discussion of the Sino-US IPR case study focuses on the American unilateral 

strategy for establishing an effective IPR regime in the PRC. The US has deliberately deployed 

domestic trade laws to protect its own intellectual property nghts. The enactment and 

implementation of Section 30 1 and Section 337 demonstrated the US capacity for blunt unilateralism 

in forcing Arnencan standards of IPR protection in the PRC. 

A Sino-American Trade Agreement was signed on May 14, 1979, soon after PRC and the 

United States nomalized their bilateral relations on January 1. 1979. The Trade Agreement created 

"the most favourable conditions for strengthening. in al1 aspects. economic and trade relations 

between the two co~ntxies.'~' The 1979 Sino-Amencan Trade Agreement also provided that the 

United States and PRC would seek "under its laws and with due regard to international practice, to 

ensure to legal or natural persons of the other Party protection of patents and uademarks equivalent 

IO the patent and trademark correspondingly accorded by the other party? It also required the PRC 

to provide copyright protection to US  national^.^' 

In 1985. US oficials expressed concerns over IPR protection in China during talks held 

under the US-Chinese Joint Commission on Commerce and Trade? and similar concems were raised 

in market access negotiations in 1987:~ 

in 1989. the USTR intended to designate China as a prionty foreign country under Section 
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301 and Section 337 provisions of the 1988 US Omnibus Trade and Competitiveness Act. As a 

result. a Memorandum of Understanding between China and the United States was reached on May 

1989, so that the United States would not designate China as a priority foreign country and gave 

China more time to comply with the American Trade Act provisions? 

The 1989 Memorandum of Understanding stipulated: " 1. china would subrnit a draft of a 

copyright law to the State Council and then to the Standing Cornmittee of the National People's 

Congress by the end of 1989; 2. China's copyright legislation would include computer programs as 

a specific category: 3. upon enactment of the copyright law. the Chinese and US govements would 

take appropriate actions to extend protection of their copyright laws to work originating in each 

other's c~unnies."~' The 1989 MOU put an end to the Chinese legai debate as to whether computer 

software should be protected under the copyright law. the patent law or in a separate  la^.^' 

.4mong other things. under the MOU concerning patents, China promised to subrnit to the 

State Council an amendment to the Chinese patent law by the end of 1989. The amendment would 

extend the patent protection from 15 years to 70 years. China agreed to strengthen its legal 

protections for foreign enterprises in China? 

The USTR was required to evaiuate before November l 1  1989 whether China had made 

satisfactory progress in the enactment of a copyight law including computer software protection. 

in the establishment of copyright relations with the US and in improved patent protection for al1 

classes of inventions.'" However, China's intellectual property protection was still deemed by the 

United States as inadequate under the 1989 MOU. The US desired patent and copyright protection 

within the standards of the Paris and Berne  convention^.'^' From the American viewpoint, although 

China took mesures to irnprove IPR protectioq Chinese copyright law had not yet k e n  enacted and 
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China remained on the "priority watch list." 

In April 1991. US decided to identifj China as a "pnonty foreign countrytt under the Special 

301 provision of the Trade Act for its failure to protect Arnerican IPR product~.'~' By December 

199 1 bilateral relations had deteriorated over IPR protection. With respect to the PRC. the USTR 

stated: 

China is our only major trading parmer to offer neither product patent protection for 
pharmaceuticals and other chemicals, nor copyright protection for US works. In addition. 
trademarks are granted to the fim regisûant in China regardless of the original owner. Trade 
secrets are not adequately protected in China. As a result, piracy of al1 forms of intellectual 
property is widespread in China, accounting for significant losses to US industries. 'O4 

The US government intended to impose mde sanctions on Chinese irnports and hoped to 

reach a solution which would satise the requirement of the Special301 provisions. In the meantirne. 

the Chinese govemment took some practical steps to address the Amencan concems. 'O5  A potential 

trade war between the two countries was avened at the eleventh heur.'" On January 17.1992. the 

governrnents of the PRC and the United States entered into the second Memorandurn of 

Understanding on the Protection of Intellecnial Property Right~. '*~ 

As a result. the US agreed to end its Special 301 investigation into China's intellectual 

property practices in exchange for a number of comrnitments by the Chinese govemment. In the 

MOU. China agreed to extend patent protection to pharmaceutical and chemical products. Previously 

China only protected pharmaceutical and chemical processes. whereas the United States desired 

protection of products as we11.'08 The Chinese govemment agreed to take action to enact new laws 

and regulations that *il1 expand the scope of protection for US intellectual property.'" In terms of 

copyright protection. China agreed to protect works of US nationals under Chinese copyright lau. 
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fiom March 17. 1992'" and to join two international copyright conventions (the Berne Convention 

and Universal Copyright Convention) in the next 18 months."' In addition, China agreed to mat  

compter sohvare as literary work, with a protection term of fi@ yean. ' " Among other things, the 

1992 MOU was intended to "provide effective procedures and rernedies to prevent or stop, internally 

and at their borders, infringements of intellectual property rights.?' And the MOU required both 

governments to "deter M e r  infnngement.""' 

The USTR argued that, although China had fulfilled rnost of its obligations under the 1992 

IPR agreement. it failed to adequately enforce the laws. US attention shifted from Chinese law- 

making to enforcemem. As a result. in 1994, the US named China a priority foreign country for the 

second time in four years. ' " Yet a third round of disputes over IPR protection emerged in 1 994. with 

the threat of Amencan Special30 1 sanctions and a Chinese "White Paper" defending its behaviour. 

The US demanded stricter legal protection for its trademarks. patents. and copyrights. To be specific. 

the US desired: (1) effective measures to immediately curtail piracp. (2) the creation of an IPR 

enforcement regime. and (3) improved market access for IPR products.' " 
In light of China's piracy of intellectmi property, US Trade Representative Mickey Kantor 

announced "if there is not agreement by February 1. 1995."' l6 The US would impose 100 percent 

taries on CS$1 .O8 billion worth of Chinese products effective fiom February 26. 1995.'" China 

responded with counter-sanctions a g a h  Arnerican exports, such as compact discs and cigarettes.'" 

China M e r  announced that it would suspend ralks with American companies regarding automobile 

joint ventures. and it would withhold approval for American audio-video rnanufacnirers to open 

branch offices in China ' I9 The nature of interdependence determines both PRC and US behaviourai 

orientation in t ems  of severe consequence of trade dimption. On 4 Febrmry 1995, after 20 months 
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negotiations. " ' The third MOU was signed by the two govemmenü, which annexed an "Action Pian 

for Effective Protection and Enforcement of Intellectual Property Rights" detailing the measures to 

be taken to enforce and upgrade the IPR protection in China.''' 

The US appeared to have won agreement for al1 its demands. In a written statement. US 

President Bill Clinton hailed the deal as "a smng agreement for American companies and Amencan 

workers. It will mean thousands of jobs for Amencans in key industries, including computer 

software . . . books and periodicals and audio-visual products.""' US Deputy Trade Representative 

Charlene Barshefky told reporters. ". . . this is the single. most comprehensive agreement on 

intellectuai property rights we have ever negotiated with any country.~?"" The substantive detail of 

the 1995 IPR agreement included the following commiunents: 

a The 1995 IPR Agreement committed China to launch an immediate, dl-out crackdown 
against pirated merchandise in the country. particularly computer software. CDS and laser 
discs. '" 
During the next six monthl China had promised to raid al1 factories found to be producing 
unlicensed products. seize their goods. destroy their equipment. and revoke their business 
licenses. "' 
Authonties h m  the US could monitor and verify China's cornmitment to crack down on the 
pirated goods. "' 
Task forces with broad authority throughout China will be established to examine business 
records, enter premises of suspected copyighted violators, destroy pirated goods and refer 
cases to criminal pro sec ut ion^."^ 

a China would provide greater access for US recording and film to the Chinese market; and 
China would lifi existing Chinese quotas on imported movies and permit revenue-sharing 
and distribution arrangements between American film studios and Chinese partner~."~ 

a As of October 1.1995. new Chinese customs laws must be implemented providing greater 
authority to prosecute infiingers and destroy product."O 

Despite the 1995 MOU on IPR Enforcement. violation of intellecmal property rights 

continued unabated in China-"' Although China raided and closed down many factories 
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manufactunng pirated CDS. CD-ROM. and cornputer software. many factories which had been 

previously shut down re-started their operations.'" According to US sources, PRC enforcement 

lacked "aggressive raids. announcement of crirninal prosecutions. and administrative fmes."'" 

In December 1993. the USTR again indicated that China had not made signifiant progress 

in its commitrnents under the 1995 MOU as the US examined Specid 301. In May 1996 the US 

threatened punitive tariffs on $2 billion of Chinese apparel and other consumer goods.'" The Clinton 

administration informed the Chinese government that on June 15.1996, certain categories of Chinese 

expons would be subject to punitive tariff rates. As a response. China threatened counter- 

retaliation. 'j5 

Under the US pressure and demands. China made strenuous efforts to enforce patent and 

copyright Iaws and intensified its crackdown on infnngement of trademarks. copyrights. patents. and 

on other forms of unfair cornpetition. including closing d o m  34 factories producing pirated laser 

discs.'j6 On June 17. 1996, the US chose not to sanction China for its failure to enforce the February 

1995 Sino-US IPR agreement - despite the fact .that intel lecd property piracy was eçtimated to cost 

US firms more than $3 bn in 1995. China and the United States signed the 3rd last minute 

agreement on intellectual property. As a result. the US withdrew the threar of $2 bn in trade 

sanctions after China promised to clean up its act'ji and undertook a long list of actions to halt 

pirac y. "' 
Foreign pressure. especially fiom the United States, has resulted in various MOUS with 

China. It continues to play a vital role in influencing China's institutional development legislation 

and law enforcement. In view of the Sino-US P R  case study. the US has ofien engaged in bilateral 

negotiations aiming at improving inte l lecd property protection in China However: the US 
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triggered bilateral negotiation with strong unilateralism in order to compel China to conform to its 

own standard of intellectual property protection. The threat of retaliation was effectively deployed 

to get China to reduce what was perceived as unfair trade practices. Recently the panem of 

unilateralism has encornpassed controversy over the terms of China's accession to the World Trade 

Organization. 

VI. China's Accession to the WTO 

One of the main goals of Chinese foreign policy has been obtaining contracting party status 

in the World Trade Organization ("WTO"), which replaced the General Agreement on Tariffs and 

Trade ("GAT') on January 1. 1995. ïhe US has played a key role in China's accession process. 

demanding that adequate enforcement of intellectual property rights should be one of the pre- 

conditions for China enter to the GATT~WTO.~'~ 

Originally. China was a founding member of the GATT in 1947.'" After the retreat of 

Chiang Kai-sheVs Nationaiist forces to Taiwan in October 1949. the Nationaiin govemment notified 

the GATT Secretariat of China's withdrawal fiom the GATT in March 1 950.''" On July 14. 1986. 

the PRC formally notified the GATT Secretariat of its wish to resume its status as a contracting 

party.'" From 1986 until the founding of the WTO on January 1. 1995. China was granted an 

observer status to participate in the GATT. However. after several years of negotiating with the 

GATT contracting parties to accede to GATTMO.  China was unable to acquire GATT 

membership. China was aiso unable to secure natus as a founding member of the WTO in 1995. 

Sino-US tension was focused in the area of intellecrual property protection. Pnor to the 1995 

Sino-US P R  Agreement. the United States clearly demonsaated that it was no longer cornmitted to 

China's "rapid anainment" of rnembership to the GATTWTO.'~' The American posture was contrary 



to its promise in the 

due to the political 

1992 MOU. I U  The PRC's entry into GATT and 

opposition of the United States and Eur~pe."~ 

WTO was barred in large part 

Once again the United States 

stressed China's inadequate intellectual property enforcement. '" They insisted that China should 

abide by accepted international d e s  and accept the obligations if China wanted to join the WTO."' 

China's WTO accession was tied to cornpliance with the WTO's Agreement on Trade Related 

Aspects of Intellectual Property Rights ("TRIPS") provisions,"' which include: 

...p rotection of computer prograrns as literary works: rental rights for computer pro,ms 
and sound recordings; fifty years of copyright protection for sound recordings and motion 
pictures; product and process patent protection for virtually ail types of inventions: ... 
and protection for trade secrets, integrated circuits. industrial designs. and non-generic 
geographical indications used to describe wines and spirits. '"' 
The introduction of TRIPS has linked international trade and IPR protection. The TRIPs 

agreement requires that al1 member countries agree to set up an infrastructure to protect IPR. China's 

aspiration to accede to WTO would foster its ability to enforce IPR agreements. China had taken 

steps to make Chinese IPR laws conforrn more closely to TRIPS and international IPR standards. 

Although China was not a member of the World Trade Organization. China publicly declared its 

suppon of the Uruguay Round text on TRIPS.'~' For instance. China foresaw it would dtimately go 

back to the GATT. To avoid the trouble of amending China's Patent law once China acceded to the 

GATT. China decided to amend its laws according to the TRIPS. In 1992, the amendment of the 

Patent Law tumed out to be quite close to TRIPs.'~' 

China recently indicated its interest in rejoining the WïO. but the PRC has refused to pay 

too high a price for WTO enw. If the PRC successfully rejoins WTO and s i p  the Uruguay Round 

agreements including TRIPs and Trade in Counterfeit Goods, China has to complp with the 

standards of TRIPs, for example. the protection of geographical indications and layout-designs of 
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integrated circuits. enforcement procedures and remedies. provisional measures, and special 

requirements related to border rnea~ures.'~' 

China made progress in bringing its IPR law closer ro international practice, and the United 

States was the signatory of TRIPS, but the US continued to use Special30 1 ."' Foreign countries 

criticized the US because it allowed the USTR to identiQ a country "for Special 201 treatment 

notwithstanding its cornpliance with TRIPS.""' Even afler the establishment of the World Trade 

Organization in 1995, an American official stated that. "the United States will not shy away from 

using unilateral measures such as Section 301 of the Trade Act of !974 which authorizes 

investigations and trade  sanction^."'^' 

WTO and TRIPS have sipificant impacts on the protection and enforcement of IPR in China. 

The US has been a critical factor in China's bid to the WTO. China's accession process is affected 

by political. social, economic considerations, fiom either foreign pressure or China's domestic policy 

priorities. It would take some time for China to be admined into the WTO. China's efforts to bnng 

its IPR enforcement in line with WTO requirement would ease the way towards WTO entry. 

Sumrnary 

Where the multilateral regime is perceived to have failed, the US has resorted to "mandatory 

bilateralism." The US used unilateral pressure tactics in order to precipitate bilateral negotiations on 

more favourable terms. Sometimes the mere threat of retaliation by the Special 30 1 ffom the United 

States was sufficient to manoeuvre foreign countries to accede to the United States wishes.'" The 

nade sanction provisions were effectively used to pressure China into increasing China's intellectuai 

property protection. Arnerican efforts in protecting its IPR demonstrates the vitality of Western 

neorealin tendency in worid politics. Paradoxically. a perspective on power was depioyed ostensibly 
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in favour of a neo-liberal notion of interdependence. The US used domestic trade law to protect its 

national interests (national wealth) in the IPR negotiations with China. 

The extent of American dissatisfaction with China's intellectuai property regime is indicated 

by repeated US threats to impose Special 30 1 trade sanctions against China. For example, as f a  as 

the conclusion of Sino-Amencan IPR agreements and Amencan cntical acceptance of China's e n p  

to WTO are concerned. my findings suggest there is a correlation between the magnitude of 

American trade penalty and the level of Chinese cornpliance and enforcement. Because China still 

seeks WTO rnembeahip, the United States has significant leverage to exact concessions from China 

in the area of in te l lecd property protection. The PRC found itself vulnerable to the American 

foreign policy pressures. Therefore. China made major concessions in its deaiings with the United 

States in the realm of IPR protection. The afore-mentioned bilateral IPR agreements concluded by 

the US and the'PRC demonstrate that US trade threats or sanctions have been instrumental in the 

forced creation and development of an IPR regime with respect to both countries. 

The US purpose of upgrading China's IPR protection is to protect Amencan national interests 

from vulnerability and maintain its competitive edge in international trade. It demonstrates how 

Section 337 and Special 301 have been successfbl and effective tools in international trade 

negotiations. it could be sumrnzized fiom the Amencan viewpoint in this light: 

[the US] agreement with China on protecting intellechiai property is powerfui evidence 
that our existing section 301 process is effective in dealing with bilateral disputes 
beween the United States and China that exists under the current  la^.'^' 

On the other side of the equation, although retaliation may in some ways satisQ political 

demands. ir is sometimes costiy, and difficult to enforce. The American commercial policy toward 

China is quite realistic and flexible. Amencan aade mategy has been infonned by a keen perspective 
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on power. At the same time, the US has recognized the importance of interdependence. According 

to Joseph Nye and Robert Keohane, interdependence is characterized as the suite of affairs of mutuai 

dependency and the nature of international relations is highly interdependent. In the Sino-Amencan 

IPR case study. the interdependence relationship also extends to the US in the trade-related IPR 

issue. Amencan trade interdependence with China is based on the degree to which the US needs 

access to Chinese markets. trade, investment, etc. Both the United States and China fear the prospect 

of a significant trade disruption. A cycle of trade sanctions and counter sanctions would punish the 

US as well as China. 

For example. on the part of Amencan government. trade disruption will hurt Amencan high- 

tech indum.  with a loss of numerous jobs, and denial of market access to the Chinese market. The 

United States also made some calculated concessions in order to get China's intellectual property 

laws enacted. The US has softened its stand on trade issues, such as delinking human right issue 

from renewal of MFN status for China, withdrawal of trade retaliation, and proclaimed support of 

China3 bid to join the WTO. 

This kind of econornic brinkmanship can result in very severe costs to economic priorities 

of both the US and PRC. Three Urnes the two countries rnanaged to agree in an eleventh-hour bid 

to avoid these cost. The American behavioural orientation indicates commercial pragmatism and 

flexibility informed by interdependence. Former US Secretary of State Warren Christopher came to 

the following conclusion, speaking of ciifferences between the US and China conceming intellecnial 

property protection. the US did not intend to fi@t a trade war with China.'j8 Trade 

sanctions/retaliation will do no good for both countries to conduct their normal trade relations. As 

a consequence. both counaies, which have an enormous interest in trade and the expansion of =de, 
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are increasingly recognizing the importance and benefits of bilateral agreements to protect 

intellecd property rights. It is obviously in the best interests of both the United States and China 

to avoid any adverse consequences. Al1 of these demonstrate a snong commiûnent on the part of 

each country to establish and maintain a long-lem, munially beneficial and cooperative relationship. 
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Chapter Three 

China's Adaptation to the International Norms and Practices 

We cannot demand a new-born baby should stand as well as an adult. Given time and care. 
[China's Intellectual Property system] will grow up rapidly. 

Wang Zhengfa' 

Western countries must be patient and allow China adequate time to adapt. 

Jill Chiang Fun$ 

Chapter Three explains the changing patterns and philosophical perspectives of intellectual 

property rights in the Chinese context. It explores the shifi from China's non-recognition of 

intellectual property rights and economic developrnent to the current realist accommodation to 

international noms and practices. This chapter focuses on changes that China has adopted in its 

legislative Framework: lepal reform, iegal infiastructure. and China's accession to major international 

IPR conventions and treaties. It discusses China's efforts in addressing Arnerican concerns regarding 

IPR protection and enforcement in China It analyses the major reasons for these changes in China's 

legal reform with reference to neorealism and interdependence theory. 

This chapter sweys major Chinese Trademark Law. Patent Law, Copyright Law. and Anti- 

Unfair Cornpetition Law. I t  d so  introduces the relevant controversies with regard to these laws in 

the Sino-US IPR dispute. It incorporates analysis of Chinese IPR developments by evaluating these 



changes in relation to China's economic refonn and China's US policy. 

China's response to Amencan pressure reveals mixed and complex policy reactions to the 

United States in the area of IPR protection. China's desire for technology to benefit its modemkation 

drive, as well as outside pressure to upgmde IPR protection. are critical to an explanation of Sino- 

Arnerican IPR relations and the ongoing development of an IPR regime between China and the 

United States. Despite substantive historical differences between Arnerican and Chinese legal 

traditions, the two sides are participating in a "regime" which is based upon common principles, 

rules and enforcement in the area of intellectual property protection. . 

1. Philosophical Foundation - [PR Under Confucian and Marxist Influences 

Any understanding of IPR protection is rooted in a complexity of cultural and philosophical 

perspectives relating to belief. mindset, culture, intention. social convention. customs. and tradition. 

As mentioned in the previous chapter, the West has ofien emphasized that individual nghts are 

sacred. abstract. and of universal nature.' Such a viewpoint sanctioned a legai doctrine of intellectual 

property rights which granted a near-monopoly to the IPR holder as an economic incentive for othen 

to inn~vate.~ In contrast traditional Chinese concepts of rights and ownership tended to place an 

emphasis on social and economic rights, viewing them as collective, non-universal. and subordinate 

to state interest? 

The Confucian tradition endorsed a fiee transmission of ideas. Ideas were not "property" 

subject to ownershipS6 This was succinctly captured in the following passage in Analects: "The 

Master [Confucius] said: '1 transmit rather than create: I believe in and love the ~ncients." '~ The 

Confucian doctrine subordinated the individual rîghts to the public good and suite's interest. This 

tradition located the individual within the moral structures of society, and rights were not as 
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important as mutual obligations. 

Traditionally. copying individual works was a legitimate way to learn and share knowledge.* 

The Chinese viewed the copying of another's intellectual work as a compliment to the creator.' This 

can be dernonstrated in Professor James Feinerman's discussion regarding IPR protection in the 

Asian Pacific region: "Throughout Asia a shared consciousness exists that the use of another's 

intellectual property is not regarded as stealing or piracy, but a sort of non-culpable ~sage." '~  

To a certain extent. Confucian ideology dovetailed with concepts of Marxism that took hold 

before and afier the founding of the People's Republic of China. Marxism also elevated state 

interests over individual autonomy." Marx reasoned: "...My own existence is a social activity. For 

this reason. what 1 produce. 1 produce for society and with the consciousness of acting as a social 

being."" 

Under socialism. labour would be socialized and the resources comrnonly owned. The h i t s  

of social labour would be directly distributed to d l . "  Marxist govermnents "are traditionally hostile ' 

toward private ownership of intellectual property ." '' This viewpoint was carried forward into modem 

China. When Mao and the Chinese Communist Party came into power in 1949. China began to 

develop a new legal system based largely on the Soviet model." n ie  buis of the IPR philosophy was 

mainly egalitarian in Mao's era. Thus. as a result of both culturai and political influences, individual 

accomplishments belonged to the society in the early years of PRC. l6 This was evident in the 1963 

China's People's Dailylrenmin ribao), which stressed that "invention or technical improvement is 

a precious part of people's property."I7 Monetary awards other than proprietary rights would be 

- sufEcienr to stimulate innovation in the collective ownenhip principle of socia i i~rn.~~ As a result. 

in the Maoist era. neither China's Regtilutions Concerning Awardr for lnventiom nor rhe 



Regulafions Governing the Control of Trademarks were effectively enforced.I9 

During the Cultural Revolution (1966-76). there was an extreme egaiitarianisrn, which 

heralded the "higher phase of cornmunist s~ciety."'~ Mao emphasized that individuai rights should 

be subordinate to the state." And Mao M e r  stated that since ail property belonged to the State. 

even if ideas were property. no peson could own them. and any legal principles governing individual 

ownership were ideologically unacceptable." Maienal incentives were denounced as bourgeois" 

and property was considered part of the collective wealth. This was succinctly evidenced in the 1975 

C hinese Constitution: 

The 1975 Constitution articulates the PRC's attitude that art and culture are also considered 
collectively-owned productive forces usable in the class smiggle. The proletariat must 
exercise all-around dictatonhip over the bourgeoisie in al1 spheres of culture. Culture and 
education. literature and art, physical education, health work and scientific research must al1 
serve proletarian politics. serve the worken. peasants and soldiers. and be combined with 
productive labour." 

II. Domestic Policy Response to Interdependence 

Afier Mao's death and the overthrow of the "Gang of Four." Deng Xiaoping launched an 

ideologicai attack on the excessive egalitarianism and lack of regard for economic development of 

the Gang of Four." China began to change its focus fiom class struggle to economic reform. There 

was a change in China's political ideology in the Deng era. Deng's thought prepared the ideological 

ground for changing the status of pingdengquan ("egalitarian right'3 to individual nght within a 

triangular structure of interests (namel y individual. collective, and state ownership ) . Drafied under 

the auspices of Deng Xiaoping in 1975? a document entitled "Some Problems in the Acceleration 

of Industrial Development" pronounced that 

[tlhe restriction of bourgeois right cm never be perfomed in isolation fi-om the material 
conditions and spirituai conditions at the c m n t  stage....[Wle cannot deny distribution 







innovation" and af3ord international protection for Chinese techno~ogy.'~ And lady,  many Chinese 

top leaders concluded that IPR was an essential and indispensable ingredient of an innovative and 

civilized society. The above-mentioned factors embody the notion of interdependence. The current 

Chinese interdependence is defined in terms of economics. Much of the Chinese literanue on 

interdependence embraced this notion in the early 1990s: 

Interdependence is not only a fact of contemporary international life. but both a favourable 
condition and an indispensable factor in China's own economic development. 
Interdependence.. . is defined as including international economic cooperation,. . .North-South 
relations should be viewed within the context of interdependence .... the South (Le.. China) 
needs the capital and expertise of the North. while the North needs the markets, investment 
sites. raw matenals, and the inexpensive labour of the south? 

China aiso beiieves that China cannot develop fully if it remained isolated fiom the rest of 

the world. It is beneficial for China to promote commercial interaction and technology exchange with 

the capitaiist world. Since China's open door policy. China has become economically interdependent 

wiiith the Western economic sysrem. It reflects that trade globaiization also extends to China. China 

is managing interdependence with the world economy by adopting the precepts of western law in the 

area of intellecnial property protection. 

Analysts point to China's cornmitment to improved IPR protection as a major boost to the 

country's foreign trade." For example. Chinese Minister of Foreign Trade and Economic 

Cooperation (MOFTEC), Wu Yi' said that "IPR protection is important to China's scientific and 

technological progress. economic developrnent and international trade."j9 Further evidence is 

provided in the following two articles of the 1982 State Constitution. 

Citizens of the People's Republic of China have the fieedom to engage in scientific 
research. literary and artistic creation and other culniral punuits. The state encourages 
and assists creative endeavours conducive to the interests of the people that are made by 
citizens engaged in education, science, technology, literature? art and other cultural 



The state promotes the development of the natural and social sciences. disseminates 
knowledge of science and technology. and commends and rewards achievements in 
scientific research as well as technological innovations and inventions. (Article 2 Q 4 0  

More specific support can be found in the 1986 General Principles of the Civil Law?' The 

latter recognized the rights of individuais and legal entities to hold copyrights. patents. and 

trademarks." Article 44 also indicated that, "[clitizens and l ep l  pesons enjoy the author's nght 

( z h ~ u o  quan) and are entitled by law to sign. publish and print their works and obtain remuneration 

therefiom ...."" On July 22, 1994, China's State Council announced the White Paper on IPR 

Protection through Xinhua News Agency: 

It is part of our reform and open-door policy to protect intellectual property rights. 
Intellectual property rights protection is important for the development of science. technology 
and culture. and for the proper fùnctioning of the socialist market economy. In step with the 
increasiq integration of the global economy and international science and technology. and 
in order to accelerate our progress to restored membership of the GATT. we have in recent 
years expedited intellectual property development. We have successively promulgated the 
Trademark. Patent, Technology Transfer. Copyright. and Anti-Unfair Competition laws. 
bringing us generally in line with international standards. This effort has pushed ahead our 
reform and open-door policy, and our modemization." 

III. IPR in China's US Poücy 

The Chinese government attaches great importance to Sino-Amencan relations. The US is 

one of the world's largest producers of new information. The United States is the third-largest foreign 

investor investing $26 billion in 20,000 projects in china?' Statistics fiom a Chinese source showed 

that Sino-US bilateral trade soared to USS40.8 billion in 1995 fiom US$2.5 billion in 1979. rising 

at an average annual rate of 20 percent? 

The Sino-U.S. trade relation has profound implications for the upgrading of China's IPR 

regime. Although Chinese authority does not officially subscribe to neorealism, its behavioural 



78 

orientation display s a particula. understanding of the assurnptions of neorealism. Chinese neorealism 

places prionty on economic development to make China materially powerful and prosperous. Most 

of the recent changes in China's legislation and enforcement can be traced back to the Amencan 

pressure on the Chinese government. As discussed in the previous two chapters, the United States 

applied considerable pressure to China demanding China upgrade IPR protection and enforcement. 

The Amencan threat of Special30 1 sanctions hastened this process because China could not stand 

to lose billions of dollars in exports to the United States. As Chih-Yu Shih argues, cooperation is an 

inevitable compromise or a strategic move to protect and increase national interests." It indicates 

China's pragmatic motivation and desire for a workable solution informed by Chinese neorealism 

to promote China's national interests. 

Out of necessity. China has attempted to restructure its political and economic inf?astnicture 

to conform to intemationdly accepted principles. In the sarne marner. China has changed its policy 

towards intellectual properry rights? Deng Xiaoping. for exarnple, told the chairman of a laser disc 

Company in the Shenzhen Special Economic Zone that it was necessay for China to abide by 

international regulations on intellecnial property right~.~' Conceming Sino-US IPR negotiations, 

China's Trade Minister of MOFTEC, Wu Yi, commented that the negotiations af5ected the overall 

Sino-U.S. relation~hip.~' Zhang Yuejiao, a chief nepotiator of China's MOFTEC with the US 

counterpart, officially adrnitted that China did not deny the existence of piracy? However. China 

held a '3erious and eamest attitude" on IPR protection and enforcement." 

The attempts of the Chinese government to strergùien IPR protection resulted in the passage 

of national IPR legislation. accession to international conventions and conclusion of international 

treaties. Chinese IPR law has set out criteria for the granhg of intellecniai property rights in certain 
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categories of Uiformation. This section nimmarizes China's Iegislative conformity with international 

treaty law. As indicated in the following senes of charts in Figures 2.1.2.2. 2.3.2.4,2.5. etc. The 

detail in these Figures strongly suggests a sea change in China's domestic legal structure and process. 

The specialized comprehensive nanue of related China's domestic law is detailed in Figure 

2.1. whereas the developing confonnity with international treaty law is detailed in Figure2.3. Figure 

2.3 is devoted to China's legal system, especially PRC's administrations in charge of IPR. Figure 

2.1 and 2.5 deals with PRC's IPR agencies and organs respectively. At least, China displays its 

behaviour ro fi11 the gap between China's legal regime and international legais noms and practices. 



Figure 2.1: Chinese Legislation Relating to Specific IPR5' 

( 1 98 j 1 hterim Regulotions on the Registmtion ofNames of Industrial and Commercial Enterprises 
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- -- -- - - - 
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Copyright Lao 

- - 
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Trademarks 
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-- - -- - - -- - 

1994 Resolution of the Standing Cornmittee of the National People's Congress on Publishing the Crimes of 1 1 Copyright Piracy 

1 1994 1 The Statute for Administration of Audio-VisuaI ~roduct.8' 

/ 1994 1 Decirion of t k  Stare Councif on Further Strengtheni h Work of Prutection of hailecnid 
1 proper$' 

- - .- 1 1 994 1 Proceaùres for the Registrcztion and Administrarion of Çollecrive Marks and Certification Ma& 

1 1 99 j 1 The ~egufatiom~ on Customs Protection for InteiIecmd Propery" 

199 j 
- -  - - - - -- 

The fmpfementing Meanires of the General Administrarion of Customs Concerning the Prorecrion of 
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Figure 2.2: China's Accession to the International IntellechiaI Property Conventions 

1 Date 1 Memben of International IPR Conventions and Treaties 

The Convention Establishing the World Inreflectual Property 
Organiza t ion 

1980 

1989 

- -- - - - - - 

1 1 992 [ ~ h e  Universal Copyright Convention6' 
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1992 

The Nice Agreement Concerning the International Classification of 
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Memorandum of Understanding ber ween the Government of USA and 
the Government of PRC on the Protection of lntellcctual Properp 

The Berne Convention for rhe Protection of Literary and Artistic 
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The Geneva Convention for the Proteclion of Producers of 
Phonograms Against Unouthorizcd Duplication of  Their Phonograms 

1 1994 1 Patent Cooperation Treaty 

1994 

1995 

1995 

Agreement on Trade-Related Aspects of lntellecrual Proper f l  
Memorandum of Understanding between lhe Governmen! of USA and 
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Figure 23: Legal system - Administrations for IPR Laws of the PRC 
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The CTO. undcr the State Administration for Industry and 
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-- 
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the Copright Law of China. The CC0 and its local offices 
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The MPS anests violators ofthc IPR law and accumulates 
svidrncr against criminals." 
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Figure 2.4: Administrative Agencies Dealing with IPR Procedures and Operations 
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The Minisrry of Foreign Tradc and Economic 
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Figure 2.5: Various Intellectual Property Organs Established in China 
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The following section details relevant Chinese IPR laws, such as the Trademark Law, Patent 

Law, Copyright Law. and the AnU-Unfair Cornpetition Law. The formation of China's IPR regime 

is assessed in relation to promulgation and revision of the following laws. 

1. China's Trademark Law 

In 1904. the Governrnent of the Qing dynaçty promulgated the Regulations on Trademark 

Registration for Trial Implementation. However, for various reasons. the Reg dations were not put 

into force." In 1923. the Republican Govenunent promulgated the Trademark Law, but it still did 

not enter into force.88 

After the founding of the People's Republic of China, China promulsated the Provisional 

Regulations on Trademark Registration in 1950.89 In 1963, the Provisional Registrations were 

changed to ihe Regula~ions on rhe Administration of ~rademurks.~ During the cultural revolution. 

China's Tradernark Office was dysfunctional and the registration of nademarks ceased." 

Mer China implemented a policy of *'reform and opening." the new Trademark Law of 1982 

invalidated the early regulations? It was China's first modem experiment in intellectual property 

protection. The new law guaranteed &'the right to exclusive use of trademark.'"' The significance of 

the trademark law lay in China's interpretation and application of the law. 

The 1982 Trademark Law and the subsequent 1985 Amendment inciude the following seven 

(1 ) Applicants receive trademark protection on a "first-to-file" basis? 
(2) Trademark registration is vol~ntary.~~ Entities may use an unregistered mark as long as it does 
not infringe on a registered mark and the entity clearly identifies its name? A 1985 amendment 
imposed compulsory registration of marks on certain goods, such as toba~co.~' 
(3) A valid trademark is usable within three years of issuance; keephg a d e m a r k  for any extended 
penod during its operation without usage may result in revocation? 
(4) A trademark is valid for a penod of ten years, is renewable, and is assignable through l i ~ e n s e . ~ ~  



(5) No protection exists for service marks, state names. national emblems, or international 
symbols. ' 
(6) Nationals of the memben of countries of the Pans Convention have priority registration for 
trademarks. 'O' 
(7) An owner may enforce a trademark through administrative and legal proceedingdO' 

China also updated its Trademark Law, as well as the Criminal Law conceming 

counterfeiting of registered trademarks in 1993. These 1993 amendrnents and the Cnminal Law 

emphasized : 

(1  ) Protect trademarks. service marks. defensive marks. collective marks. and certified marks; 
(2) Strengthen trademark protection: 
( 5 )  Increase administrative fines and permits administrative authonties to order payment of darnages; 
(4) Add criminal penalties for trademark violations. including imprisonment of up to seven years and 
imposition of fines; 
(5) Improve trademark registration procedure.'03 

In addition. China acceded to the Madrid Agreement Conceming International Marks and 

Registration in 1989. And according to the 1992 MOU. China agreed to provide procedure and 

remedies to prevent. intemaily and at their borders. infingement of intellectual property rights. 

including trademark c~unterfeiting.'~ 

2. Contemporary Patent Law 

Between 1980 and 1983. China sent dozens of experts with legal. scientific. and political 

backgrounds to study extensively the patents laws and practices of various developed co~ntries.'~' 

As a result. the Chinese patents laws contained many features common to the patent laws in the 

developed countries.'" In Apnl 1985. the Parent Law of the PRC and ReguIationr for Implementing 

fhe Patent Law entered into effect.'07 China proclaimed its intention to adhere to the Paris 

Con~ention'~' on 19 March 1985. and formdly acceded to the Convention in November 1986.'~ 

China's patent law bgranted three kinds of protection for patents: invention, utility model, and 



design.'I0 The 1985 Patent Law excludes fiom patentability inventions that violate the law, social 

rnorality or public interest.'" Also excluded are rules and methods for "mental activities," a term 

generally including cornputer programs and software."' scientific discovery. rnethods for the 

diagnosis and treatment of disease,' '' animal and plant varieties; " phannaceutical products and 

substances derived from a chemical process' ' 5  and food, beverages and flavorings. ' l6 
In 1992, China and the U.S. entered into a mernorandum of understanding that led to a 

number of promulgations and revisions made to China's patent Iaw. In accordance with Anicles 1 

and 2 of the MOU. China amended its 1984 patent law in 1992, and promulgated new patent 

regulations effective January 1, 1 993 .' " The revised 1 991 patent law addressed many concems 

voiced by the US. government to resolve Chinese intellecnial property practices.'" Consistent with 

MOU. the 1992 patent law included the following major arnendments: 

(1) Chinese patent law now af5ords protection to patented inventions for 20 yea r~ . "~  (Previously 15 
years) 
(2) It expands the scope of protection to include "al1 types of technological inventions. whether new 
products or new techniques. including pharmaceutical producs and substances obtained by means 
of a chemical process. foods. beverages and flavoring," and products directly produced fiom a 
patented process. "O 
(3) Eliminates the unconditional compulsory licensinp requirement. "' 
(4) It offers greater protection for process patents.'" In the p s t ,  infnngernent of a process patent 
occwed only in the manufactunng area.Ig Under Anicle 2 of the arnended Patent Law, the 
unauthorized manufacturer or sale of a patent or patented product constitues patent infrinpement."4 

In addition, in accordance with the provisions under MOU, China promulgated rules and 

regulations to administrative protection to pharrnaceutical and agricuiniral chemical products under 

certain conditions."' As added protection for phannaceuticals, the State Pharmaceutical 

Adminisnation of China promulgated ReguZa~om for the Adminisfrative Profection of 

Pharmaceuticals in December 1992."' Under the Regulations. foreignen may apply for 



administrative protection of certain types of pharmaceuticals if their country has entered into a 

bilateral waty or agreement with China on the administrative protection of phamiaceuticals.'27 As 

for protection of agiculturai chernical products, the Ministry of Chernical Industry issued the 

Replation on Adminisrrative Protecrion of Agriculrural Chernicol Producrs, which took effect on 

Januaq 1. 1993."' 

In 1994. China acceded to the Patent Cooperation Treaty (PCT). which established 

standardized procedures for patent filing and examination. and therefore should simplifi the process 

of obtaining patent nghts in China.'19 The PRC also published the Parent kamination Guidelines 

of the Chinese Paren1 Oficc.''O 

3. China's Copyright Law 

China had no precursor laws goveming the protection of computer programs. China did not 

formally recognize the concept of copyright until 1985 when the Inheritance Law was enacted. The 

Inheritance Law provided for the inheritance of copyright as a properiy and an economic right.'" In 

1992. under the pressure of nade sanctions by the United States. China extended copyright protection 

to "foreign owners of software. books, films, sound recordings, and other medium previously 

unprotected.""' As stated in the 1992 MOU, China decided to base its software protection on 

copyright. The main features of the Chinese Copyright Law are as follows: 

(1) It protects an author in fields such as literature, art, naturd science. social science. and 
engineering technology . "' 
(2) The copyright protection penod pnerally coven the author's life plus fifty years.'" 
(3) Joint copyright is awarded for two or more persons who have created a work johtly."' 
(4) Works that individuais have created during their employment are considered professional works 
for which the authors receive copyrights; however, their work units have a priority right of use.''b 
( 5 )  Copyrights are awarded to the relevant work unit however, for professional works in the form 
of engineering and product design blueprints. software. maps, and so forth, that an individual 
produced prixnarily with the use of a work unit's material and techical resources, and for which the 



work unit bears responsibity. The author may receive a reward from the work unit for the 
achievement. '" 
(6) Copyright protection extends to performances by foreign performers in China and to audio-video 
recordings that foreigners produce and issue in China.'j8 Works of foreignen published outside of 
China receive protection in accordance with any applicable international conventions to which both 
China and the foreigner's country are parties. 'j9 

Mer enacting its Copyight Law. China promulgated Computer Sofhaare Protection Rules. '" 

The earliest version of the Copyright Law only protected works firn published in China. However. 

as part of the negotiations b e ~ e e n  the United States and China in the 1997 MOU, China's Copyright 

Law was arnended to provide automatic protection for copyright works first published in the United 

States. The P.R.C. promulgated the Inrernational Copyright Trcmies ImpZementation Rule in 1992."' 

The key provisions include: 

(1 ) Protecting unpublished foreign works under the Copyright Law; 
(2) Protecting foreign works of applied art for a term of twenty-five years: 
(3) Protecting foreign computer programs as litemy works without requiring their registration; 
(4) Protecting foreign works that are created by compiling non-protectable materials. but which 
prossess onpinality: 
(5) Eliminating certain limitations imposed by the Copyright Law on the Copyright owner's rights 
to comply with the Berne Convention: 
(6) Protecting foreign works which. at the moment when the international conventions corne into 
force in China, have not yet fallen into public dornain in the country of ongin afier the expiration of 
their term of protection. "' 

Up until July 1994. the Chinese Copyright Law made piracy only a civil. not a criminal 

offense."' Only five days after the U.S decided to designate China a Priority Foreign Country on 50 

June 1994. the Chinese National People's Congres. approved new criminal penalties for copyrights 

violator. The Resolution on Punishing the Crime of Copwght ~iulatiom went to effect on July 5. 

1994. The new provision provided fines and jail terms of up to seven years for ~ io l a to r s . ' ~  

Consistent with article 3(l) of the MOU. China joined the Berne Convention on October 15, 

1992, and the Universal Copyright Convention on October 30- 1992.'" Al1 signatories to the Berne 



89 

Convention or the Universal Copyright Convention receive automatic protection in China for works 

published in the member countries.'" It joined the Convention for the Protection of Producers of 

Phonograms Against Unauthorized Duplication of Their Phonograms in 1 993. "' 

4. Anti-Unfair Cornpetition Law 

In January 1992. in negotiations with the USTR, China prornised to protect 'trade secrets' 

under the anti-unfair competition law before 1994."' The 1992 MOU called for the PRC to submit 

the bill to provide the levels of protection specified in article 4 of the MOU to the National People's 

Congress of the PRC by July 1.1993, and stated that the PRC would "exert its bea efforts" to enact 

and implement the bill before January 1, 1994. Consistent with Article 4 of the MOU, China 

prornulgated a law providing protection for trade secrets and against unfair competition.18 The 

"Anti- Linfair Competition Law" was adopted on September 3. 1994, and became effective 

December 1. 1 993 .'jO 

This new law Nfilled China's cornmitment under the MOU to enact and implement a law 

protecting trade secrets.'" In the past. trade secrets were protected under a contractual agreement. 

Now trade secrets receive protection under the law. This protection is intended to extend the 

prohibition of use by third parties. They are defined as "...technical and management information 

which is not known to the public. can produce economic benefits. is of practical value to other 

proprieton and which the owners have sought to keep ~onfidential."'~' 

"Unfair acts" prohibited by the new law included using improper means. including thefi, 

inducement and coercion to obtain trade secrets, and revealing. using. or allowing others to w aade 

secrets obtained by improper means."' The law provides additional protection for well-known or 

unique brand names and remedies for acts of unfair competition.'" Unfair acts prohibited by the 



Anti-Unfair Cornpetition Law include the following: 

(1) the passing off of the registered trademarks of others 
(2) the unauthorized use of the name, packaging or decoration "peculiar to well known goods," and 
the use of a decoration that is similar to those of well-known goods in such a way that the goods are 
confused with the well-known goods 
(3) unauthorized use of the enterprise name or penonal name of another party that causes people to 
mistake the products of one party for the products of the other party 
(4) forging or fdsely using quality symbols and symbol of famous and high-quality g o o d ~ ' ~ ~  

The ,law provides the following remedies for the above-mentioned infnnging acts. 

(1) someone found guilty of damaging another party through any of the prohibited acts must 
compensate the injured party for such damages, as well as compensate the injured p q  for the cost 
of investigating the prohibited acts. 
(2) infringer can be ordered to stop the infringing acts, any illegal income cm be confiscated. and 
a fine may be imposed. 
(3) if the infnngement is senous. the infnnger ma. lose its business license and be criminally 
prosecuted. 'j6 

Despite the availability of a fairly comprehensive set of Chinese intellectual property 

protection laws and regulations. international treaties. and the specific MOU and agreements signed 

with the United States discussed above, China's trade practices in the area of IPR protection have 

caused the United States to threaten economic sanctions numerous times. Of the various types of 

intellectual property violations. trademark counterfeiting in the form of counterfeited goods and 

copyright piracy in the form of pirated CDS. music. videos, and sofnnare pro+gams are widespread 

in China. 

The 1992 MOU intended to focus on improving intellectual property laws. In contrast, the 

1995 Sino-Arnerican IPR Enforcement Agreement centred on enforcing IPR laws and educating the 

Chinese populace. Under the 1995 Sino-American P R  China's most immediate actions 

were to close down factones that produced counterfeit CDS. and took active steps to prevent the 

expon of these pirated goods through customs control.'" The Agreement created numerous 
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administrative entities that delegated the authonty to both monitor customs procedures and 

implement China's intellectual property laws.'" 

Upon the first year anniversary of the 1993 Agreement reached by China and the United 

States, the United States again evaluated Chinese compliance under the Agreement. The American 

govenunent was less than satisfied with Chinese compliance under the Agreement. Under US 

pressure and demands, China moved to rectifi the situation by improving its IPR enforcemenr. As 

a consequence. the 1996 Sino-American IPR Enforcement Agreement came into being. 

It  is evident that China's failure in the area of IPR protection is not simply an issue of 

incomplete legislation. Although legislation could still be improved in China. laws alone. cannot 

solve the problem of intellectuai property violations in China. hlford identified the fact that 

meaningful IPR protection is not even available for the Chinese themselves. He observed that "it is 

inconceivable that a system designed largely to protect [foreign property interests] . . . could be 

sustained in modern China. given the bitter legacp of more than a century of foreign pr i~ i lege . " '~~  

Thus. we should look beyond the laws to non-legal factors. Possibly differences in ideology, culture. 

and vested economic interests may help explain the underlying rationale for piracy in the Chinese 

context. 

Slow societal adaptation and indifferent law enforcernent may be explained with reference 

to cornpethg factors. for example. cutural apathy. organizational resistance. the weakness of judicial 

administration and economic opporcunism. Chinese culture continues to play an important role 

influencing the Chinese people's understanding of intellectual property protection. The awareness 

of intellectuai property rights remains underdeveloped in Chinese society. In some places there is 

Iittle appreciation of the importance of intellecrual property rîghts protection. The lack of a strong 



tradition of respect for intellecnial property rights makes it very difficult for the authorities to stamp 

out piracy and counterfeiting.IW 

Secondly, centralized enforcement efforts have been hampered by factors of oqanizational 

resistance onginating in economic reform itself. Govemmental and provincial organs, the military. 

and çovemment cadres in economic ventures have acquired a stake in piracy!" Provincial 

governrnents' ties to pirating operations have complicated enforcement.'" Also corruption has 

become pervasive. Many Chinese infingers are protected by Chinese officiais and. consequently. 

are beyond the Intellectual Property Courts' ability to prosecute?" Other pirates openly flaunt the 

law by relying on protection fiom fiends in govenunent.'" For instance. the Chinese Trade Minister: 

Wu Yi. has mentioned that at least one such factory is "untouchable'? because of its owner's ties with 

the Chinese military.''' 

Infirasmcture in China is not fùlly developed and the laws are rarely implemented. Al1 of this 

does not bode well for the enforcement of the national laws and international obligations undertaken 

by the central government.'M Jerome Cohen. a noted IPR l a v e r  in a New York h, stated that "the 

Central povemmeni does not have enough money to pursue the off en der^."'^' Cohen m e r  stated. 

... the central agencies don't have enough budget to enforce the IPR agreement. The Central 
Copyright Agency is undermed. They have a lousy tax collection system, comparable to 
that of My.  They are making progress. They need higher fines and damages and we need to 
have the mechanism for punishment institutionalized in the corn s y ~ t e r n . ' ~ ~  

Thirdly. although China has recently established courts in major cities to deal with 

intellectual property cases, the court system is likely to be ineffective for many years.'69 Some 

analysts have condemned the judicial system as an obstacle to enforcement in China Ton Loke 

Koon, for example, noted that the courts are "still relatively inexperienced in the interpretation and 
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irnplementation of intellecnial property related to  la^.'"'^ In addition. Chinese courts are often 

understaffed and lack access to basic resources."' 

Lastly. while one might argue that China's economic refom and opening has generally been 

positive to China's econornic development and prornotes China's cooperation with the Western 

world. intellecnial property rights violation has oriçinated in the unintended consequences of 

refom. The lack of IPR protection and enforcement has to be explained in multidimensional terms. 

Those cornMnhg acts of piracy fa11 mainly into two catepories, the first being those who have no 

knowledge of the law, including the intellectual property law. The second category includes a 

nurnber of lawbreakers who Iive by piracy. In their eyes, pursuing the market economy means 

making money.'" Hence. Deng's aphorkms "to get rich is glorious" and "it does not matter whether 

a cat is black or white so long as it catches the mice" justify people's behaviour ro ignore IPR laws 

in order to realize their financial interests. 

Summary 

There has been significant formal improvement in Chinese intellectmi propeny legislation 

sincr the introduction of the open-door policy. In recent years. China clearly has made positive 

efforts to enhance its intellecnial property legislation and modernize its legal regime. It is in China's 

national interest to facilitate modernization and technological advancement through long-tenn 

cooperation and inveçtmenr with the Western countries. The development of domestic IPR 

legislation was fillipped in US unilateralism and subsequent eleventh hour bilateral brllikmanship. 

The main difficulties faced by the Chinese government currently lag in the lack of enforcement of 

IPR laws due to China3  cultural^ historical, and political legacp. 

The current Dengist strate= to participate fdly in the international trading system appean 
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to be in antithesis to China's previous policies of isolation in the Maoist em There is no doubt about 

the Chinese cornmimient to becorning a full-fledged member of the world trading community. China 

has a strong interest in Westem technology transfer on terrns consistent with its own national 

conditions. and China is also aware of the necessity to bend itself to the international commercial 

realities and to accept certain internationally accepted principles in the interdependent era. 

No state is economicaIly self-suffcient. States depend on outside sources for economic goods 

and services and require extemal markets. China is no exception in the world-wide web of 

interdependence. China could not afford to lose the Amencan market and obstnict the flow of capital 

and technology from the American counterpm. It is important for China to abide by international 

vade practice if China wants to nade with the capitalist world. 

China's legal reform represents this kind of interdependence in the realm of intellectual 

property protection. The enactment and enforcement of the IPR laws evidence a cornmimient on the 

part of the Chinese govemment to encourage foreign investment and technology transfer. This 

reflects in large part China's accommodation to the international noms and practices in the Western 

trading system. 

China has also specifically revised its IPR laws to address specific concems voiced by the 

U.S. during negotiations to resolve the Section 30 1 investigation of Chinese intellectual property 

practices. China's behavioral orientation manifests flexibility. neo-mercantilism. and pragmatism 

informed bp neorealism. Rounds of Sino-US IPR negotiations and several subsequent MOUS have 

led to substantial change in China's intellectuai property regime. including changes in Chinese 

domestic laws. administrative and judicial institutions. and it is China's desire and efforts to accede 

to major international IPR conventions and agreements. As Harry Harding argues, the amnide of the 
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international community - particularly the United States as the leading developed economy - has 

been a force that has helped foster the PRC's integration with the global economy."' The IPR 

protection is an example in point. Originally. the Chinese simply did not have a concept of 

intellecnial property rights. China had to build almost from scratch a legal system to protect patents, 

trademarks. copyrights, and other related maners for the good of China's national interests. 

The PRC has attempted to comform its laws to the international IPR regime. However. the 

US. government has continued to believe that China has been delinquent in taking the necessary 

steps to guarantee the enforcement of IPR. This poses a theoretical dilemma in international 

relations. On the one hand. Chinese IPR laws are fairly complete and conform generally to 

international standards. On the other hand, foreign countries still doubt China's ability to enforce its 

laws. Alford posits that the enacunent of intellectual property laws with a foundation in Western. 

not Chinese, tradition. will likely prove to be of limited utility, unless there is "...a concomitant 

nuturing of the institutions, personnel, interests and values capable of sustaining a liberai. rights- 

based legality ." "' 

Intellectual property protection offers the avenue for both countries ta manage cooperation 

and conflict in IPR protection, however, IPR still remains as a source of fiction in Sino-American 

uade disputes. While one mipht have preferred an evolutionary as distinct fiom a revolutionary 

adaptation to a new IPR reE@e. in the end al1 of this is a matter of China intepting effectively with 

the international community. 
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CONCLUSION 

SINO-AMERICAN IPR RELATIONS 

This thesis has asserted that international relations theories of neorealisrn and 

interdependence help explain the mixed nature of Sino-American vade conflict and cooperation in 

the area of intellectual property protection. An IPR regime is emerging b e ~ e e n  China and the 

United States. The theory helps us cl&@ both counuies' approach to their respective national 

interests and the opponunities and challenges of interdependence. There is a mix of constant 

adjustment and compromise in Sino-US IPR relations. Significant cooperation has been achieved 

despite substantive differences and conflicts. The US and the PRC approached cooperation fiom 

different standpoints. The US tended to force the issue while the PRC adapted to political and 

economic reality. Sino-U.S. IPR relations certainly confirm Keohane and Nye's assumption that 

situations in world politics "fa11 somewhere on a continuum between the ideal type of realism and 

complex interdependence." 

The thesis has systematically compared Western neorealism and Chinese neorealism. 

Western liberal interdependence and Chinese interdependence and highlighted comparative points 

of convergence and divergence. There is d l1  sufficient similady to make cornparison worthwhile. 

These dieoretical constructs have been applied in the detailed case study of IPR protection between 

the United States and China. The two countries sought iactically to solve the IPR issue on the bais  

of parallel insights into their respective national interests. despite substantial differences in ideology. 

culture. economy. and politics. 

From the outset, the American govemment wanted "interdependence" on its own terms. The 



110 

US consciously pursued a pragmatic policy of coercion encompassing a neorealist approach towards 

China's intel lecd property protection. The intellectual property dispute was not just a commercial 

dispute. It was also fùndarnentally a political dispute. According to statistics released by The Hong 

Kong Standard, Germany and Japan cost U.S. indtstry far greater losses in copyright piracy than did 

the PRC. As a matter of fact. the largest losses to United States firms were in Japan, where piracy 

cost legimate producers % 1 26 billion.' The former Arnerican Secretary of State Warren Christopher 

admitted on record that the U.S. had ulterior political motives in the IPR dispute. Mr. Christopher 

stated that the U.S. was using the IPR row to "promote the rule of law and human nghts in the 

PRC . "' 
The American government linked trade issues with IPR protection for the purpose of 

reducing the U.S. trade deficit. In 1972, the U.S. President Nixon visited China '70 open the door" 

to nomalization of their relations. Nixon and Mao signed the Shanghai Communique, which 

increased tmde and exchanges in "science, technolog); [and] culture."' This laid the foundation for 

the two countries to establish their IPR relations. Thus. the 1979 Sino-American Trade Agreement 

was one of the fim agreements to recognize reciprocai IPR protection, including tmdemarks, patents. 

and copyrights protection. 

The US repeatedly employed Section 301 investigation of the Amencan Trade Act to combat 

foreign countries' unfair trade practices. The United States applied a strong and constant pressure to 

China to pass laws strengthening the protection of intellectual property. The threat of Special30 1 

acted as a catalyst to the process of prornulgating Chinese IPR legislations and enforcement. The 

application of threats/retaiations through Specid 30 1 worked for the United States. The magnitude 

of the tmde penalty threat consistently correlated with a higher level of Chinese cornpliance and 
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enforcement. 

On the other hand. international IPR protection is important to orderly international trade and 

invement. It has been in the US best interest to avoid any adverse consequences of an actual trade 

war because interdependence "makes the relationship costly to disnipt." The US has engaged in an 

interdependent relationship with the PRC, which was proclaimed by the Clinton Administration as 

"conmctive engagement." The U.S. could not stand to lose China's lucrative market and it felt the 

need to cooperate with China. It was quite evident fiom several rounds of IPR negotiations and the 

conclusion of several MOUs on IPR protection between China and the United States. Power and 

cooperation have simultaneously informed the fornation and development of the Sino-Amencan IPR 

regime. 

Moreover, US pressure and the domestic Chinese desire for Western technolog and 

invesunent. have played a part in the development of IPR protection in China. Ironically, Mao 

Zedong's epistemologp. "seeking the truth fiom the facts." was used to justify policy change. Deng 

Xiaoping developed a pragmatic approach JO IPR relations with the United States. China's 

neorealism is reflected in China's tactical compromise with the US on a nurnber of MOUs in order 

to promote its own national interest. It indicates China's pragmatic motivation and desire for a 

workable solution. China is aware of the need to bend its IPR laws to international commercial 

realities. And China is willing to adopt internationdly accepted d e s .  regulations. and conventions 

governing IPR protection. 

The new Sino-American trade relation profoundly affected the protection and enforcement 

of China's IPR regime. Most of the recent changes in IPR legislation and enforcement can be 

correlated with Western pressure on Chinese governrnent. Changes in Chinese intellectual property 
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laws have been sweeping and complex. China had to make hard choices. In terms of the threat of 

Special 301 sanctions, China could not stand to lose billions of dollars in exports to the United 

States. The need to trade with fooign countries, especially with the United States, necessitated the 

enactment and enforcement of Chinese laws to protect American IPR products. China has managed 

its adaptation to the world economy by adopting the precepts of Westem laws and intemationally 

accepted principles of the Westem world. The conclusion of a sequence of Sino-Amencan IPR 

agreements signaled the formal Chinese cornmitment to adapt to international n o m  which have 

characterized the globalization process. 

China's current interdependence relationship with the Western world is a contrast with the 

autarky and isolation of the Mao's era. Trade globalization has encompassed China It is recognized 

that China could not develop fully in isolation fiom the rest of the world. Chinese leaders sought 

commercial interaction and technology exchange with rest of the world. Since China's open door 

policy. China has become increasingly interdependent with the Westem trading system. China's new 

made dependence on the Arnerican market has left China more vulnerable to Amencan rade 

pressure. 

Nevertheless. intellectual property nghts originated fiom a system of private ownership. The 

traditional Chinese concept of intellectual property nghts is very different from that of capitalist 

countries. Paul Geller intmduces a concept of "legal transplant" to explain this cultural phenornenon. 

He defmes legal txansplant as "any notion or d e  which. after being developed in a 'source' body of 

law. is introduced into another. lhost' body of law."" He points O- in effect, intellechial property law 

in East Asia is a contemporary probiem of legal ~ansplants.~ 

This issue of "legai transplant" cenainly applies to C b a  The adoption of Western-style 
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Chinese IPR laws does not. in and of itself, guarantee local cornpliance in the Chinese context. In 

response to enormous pressure from the United States, China passed laws foreign to its culture and 

history. Subsequent non-enforcement of these laws could hardly corne as a surprise. The PRC's 

present legal system has been described as "a complex mix of socialist ideology, ancient practices. 

traditional values. and modem legal pnnciple~."~ Sino-Amencan disagreement over IPR reflected 

differences of legal tradition. culture. philosophy. and vested economic interests. These differences 

must be integrated into a properly balanced and comprehensive analysis. Such differences cannot 

be discussed as a disingenuous matter of cultural relations. As R. P. Anand argued. "international 

law can win the respect of the new States only if it reflects the attitudes toward law and justice that 

correspond with the attitudes held by these counuies in their own cultural backgrounds.'" The new 

Chinese IPR regime has to be anchored in a changing socio-economic reality and legal culture. 

Several jeneralizations flow from the preceding analysis. 

First, a new IPR regime is emerging. This regime has reflected the complexity of 

interdependence and competing national interests. Collaboration makes it possible for China and the 

US to establish a regime ofIPR protection and enforcement. The Sino-US IPR regime also reflects 

considerable rnutual adherence to the IPR noms and practices. This regime has minimized the 

bilateral IPR conflict and enhanced the prospects for cooperation. 

Secondly. the IPR relation has been an essentidly complex process for the PRC and the US. 

It reflects both the trends of globalization, informed by interdependence. and protectionia tendencies 

informed by neorealism in international relations. Both countries recognize the importance of 

cooperation and IPR protection. Factors of national interest and interdependence were 

simultaneously at in the forced formation and development of a Sino-US IPR regime. 
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