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ABSTRACT

This thesis is concerned with liability for cleaning up environmental damage caused by oil and
gas activities in Alberta. Specifically, it considers four types of liability: liability for well
abandonment, reclamation, release of substances and contaminated sites. It explores whether
the current Alberta liability regime is consistent with the views from the literature on liability
for environmental clean-up. It focuses upon three main issues: societd versus individual
responsibility; grounds upon which to base liability; and the apportionment of liability amongst
responsible persons.

M e r a detailed consideration of the Liability regime applicable to well abandonment,
reclamation, substance releases and contaminated sites in Alberta, this thesis concludes that

this regime finds support in the Literature on some issues only. In particular, on the issue of
grounds upon which to impose Liability, the current liability regime does not follow the most
popular principles identified in the literature -those of "polluter" and "beneficiary" pays.
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CHAPTER 1:

A.

INTRODUCTION

The Factual Problem

Over the past two to three decades, concern for the impact of human activities on the
environment has grown increasingly strong. For some of us, that concern lies in a belief that
human health and quality of life for present and future generations will be sacrificed if we fail
to protect our environment. Thus, we should protect the environment in order to protect
ourselves. For others, the environment merits protection in its own right, not simply because
humans will be affected.'

Whatever the underlying reason, what is key is that most of us would agree that our
environment is in need of protection. Though we may disagree on all of the details, it is
impossible to ignore the warnings of scientists with respect to acid rain, ozone depletion.
global warming, the extinction of species, and the pollution and contamination of our air, land
and water.' If one happens to also live in Alberta, it is equally impossible to ignore the fact
that oil and gas activities are, or at least have the potential to be, key contributors to such
environmental ills both within and outside the province.

That activities of the oil and gas industry in Alberta impact on the environment in various
ways is beyond question. According to the Petroleum Communication Foundation, activities
within each of the upstream, midstream, and downstream sectors of the industry either
directly cause some environmental damage, or have the potential to do so if left unchecked.

po or a mncise survey of the tension between these two fimdarnental schools of thou@-& see: K. Mickelson
& W. Rees, "The Environment: Ecological and Ethical Dimensions" in E. Hughes, A. Lucas & W. Tilleman, eds.,
Environmental Law and Policy, 2d ed, (Toronto: Emond Montgomery Publications Ltd., 1998) 1.

or

details about some of the environmental problems we face, see, for example: Rachel Carson, Silent
Spring (i3oston: Houghton MifELin, 1962); D-H. Meadows, The Limits to GI-owtll,2d ed. (New York: New
American Library, 1975); Worid Commission on Environment and Development, Ottr Common Frrtztre (New
Yo*: Oxford University Press, 1987); Union of Concerned Scientists, "World Scientists' Warning to H u m a n i ~ "
(Nov. 18, 1992); World Watch Institute Report, Slate ofthe World (New York: Norton & Company, 1 988).

With respect to the upstream sector, for instance, the Foundation identifies the following
environmental challenges posed by drilling activities: emissions of greenhouse gases and
volatile organic compounds; the discharge of toxic fluids into soil and groundwater; the
disturbance of land and its uses; and the disruption of plant and anirnaI life. Similarly,
production activities in this same sector face environmental challenges in the areas of odours
and emissions, spills and leaks, and soil and groundwater contamination.'

In a more detailed study, the Society of Petroleum Engineers of AIME also considered the

various kinds of environmental damage potentially inherent in oil and gas activities. The
Society reviewed the effects of several facets of drilling and production operations on plants,
soil, and fresh water. It concluded that the greatest threats posed by these operations lie in
their potential for the intentional or inadvertent discharge (including Leaks or spills) of harmfkl
or toxic substances and the contamination of soil, groundwater, streams and lakes.'

ln yet another study, scholars from the United States focused upon one critical source of
potential pollution from upstream oil and gas operations, that of improperly-plugged
abandoned wells. Such wells may occur as a result of a failure to locate oil and gas on the
site, the existence of economic conditions rendering the recovery o r t h e continued production
of the oil and gas unjustifiable, or simply because the well has reached the end of its economic
or productive lifetime based on available technologies. According to t h e authors of this study,

'~etroleumCommunication Foundation, Canada 's Oil and Gas Indusrty a n d Ozrr-Global E~zvironnrentA Backgrounder (Calgary, I 997).
4

Society ofPetmleum Engineers of AiME, Petrolertm Producrion and [ h e Environnlenr (Dallas, Texas:
Society of PetroIeum Engineers of AIME, 1975). For further reference, see: P. Kostecki & E. Calabrese,
K-vdrocarbon contaminated soils and grozmdwater: analysis, fate, environmenfal and public health effects.
remediation (Chelsea, Mich.: Lewis Publishers, 199 I); and J. Long & D. Graham, "Environmentd Impact of
Drilling Fluids and Drilling Practices" in WorXing with the New Rulesfor JVefZsireA bandonmenr, papers delivered
at an Insight seminar on April 2 1, 1997 (Toronto: Insight Press, 1997) 8 1.

improperly-plugged abandoned wells are a critical source of potential ground and surface
water polluti~n.~

L.W. Canter puts it this way:

It is likely that the fill impact of improperly abandoned wells in the United
States will not be entirely recognized for years to come. Unsealed abandoned
wells and exploration holes constitute a hazard to public health and safety, and
to the preservation of ground water resources. Areas where ground water
contamination has resulted from improper well abandonment are subject to
economic and social hardships related to the loss or impairment of the ground
water resource?
Elsewhere, he summarizes some of the potential problems in more detail as follows:

The leakage of contaminated or highly mineralized water through abandoned
wells and unplugged exploratory holes has Ied to insidious ground water
pollution problems. Improperly abandoned wells and unplugged exploration
holes are potential avenues for salt water to infiltrate fiesh water aquifers
under normal conditions. The pressure injection conditions for disposal and
secondary recovery increase the likelihood of salt water contamination. The
presence of abandoned wells in areas subject to flooding (natural or
permanent) may introduce surface water into fiesh water acquifers. The
addition of a surface water reservoir can cause high inflows with the danger
of continuous ground water contamination-'
These risks of contamination do not, however, lie in oil and gas wells alone. Rather, many
of the same pollution concerns arise with respect to other oil and gas facilities, including
batteries, pipelines, and oil production sites. According to D. R. Williams & M. J. OYConnor,
for example:

*see~ r o c e e d i n of
~ sthe First Norionul Con-rence on Abandoned IVelfs: Pmbfenrs and Solrltions. :I+
30-31, 1984 (University of Oklahoma: Environmental and Ground Water Institute, 1984).
6 ~ W.
. Canter, "Problems of Abandoned Wells" in Proceedings ojthe Firsr National Confirence on
Abandoned Wells, ibid. 1 at 1 1 - 12.

Numerous facilities are presently in service throughout North America for the
production, refining, transfer, storage and distribution of petroleum and
petroleum products. A s i m c a n t percentage of these sites may be impacting
human health and the environment as a result of soil and groundwater
contamination arising fiom daily operations, spills, leaking tanks, poorly
constructed facilities or other damage. Many more facilities could experience
similar environmental problems in the hture.'
The authors go on to divide the risks associated with contamination from petroleum
operations into two categories: human health and environmental risks. As regards human
health risks, they state as folIows:
Human health risks arise as a result of human exposure to one or more
contaminants of toxicological concern. Most of the hydrocarbon compounds
present in petroleum products are toxic to some extent, although many are
present at concentrations that are low relative to the levels at which adverse
effects may be observed.
Human exposure to a contaminant occurs via one or more exposure pathways.
An exposure pathway generally consists of four elements: a source and
mechanism of chemical reIease; a transport medium; a point of potential
human contact (exposure point); an intake route at the exposure point.

A common exposure pathway associated with contaminated sites is the
migration of dissolved contaminants in groundwater and subsequent ingestion
of the groundwater. Also important, particularly for refined petroleum
products, is the inhalation of vapours migrating f?om contaminated soil or
groundwater. Other pathways may include ingestion of, and dermal contact
with, contaminated soil and surface water, inhalation of airborne particulates
and consumption of affected fish or produce. Human receptors can include
adjacent residents and workers, occupants of any future on-site development
and the users of private or municipai water wells that may be affected by
contaminants originating at the site.9

'D. R. Williams & M. L O'Connor, "Developing Site Remediation Strategies: A Risk Management
Approach" in Site Reclanlation and .4 bandonment in the Petro lertm Indzcstry, papers delivered at an Insight
seminar 013November 19, 1993 (Toronto: Insight Press, 1993) 19 1 at 195.

As for the environmental risks associated with petroleum operations, Williams & 07Connor

state as follows:
Risks to the environment may arise from the release of contaminants to the
environment as a result of failure of or discharge from petroleum production
transfer or storage facilities. Environmental receptors include wildlife, fish
and other aquatic systems, vegetation, soil organisms and other biota.
Environmental risks are typically expressed in terms of effects and are not
normally quantified in the same way as human health risks. These effects may
be aesthetic (visual or odour), or they may be reflected in distressed
vegetation or mortality within a particular population of animals, fish or other
organi~rns.'~
From this brief survey of some of the types of damage oil and gas activities may generate, it
is dear that such activities are inherently risky f?om an environmental point of view. Some

of the risk can of course be mitigated through the implementation of more stringent
regulations governing the manner in which oil and gas operations are conducted. Drilling
practices with less environmental impact, the use of less toxic drilling fluids, etc. all play a
critical role in reducing the various types of environmental damage that could othenvise be
generated.

Still, though, despite the use of the best available technologies and the adoption of strict
regulations, it is impossible to eliminate all environmental damage from oil and gas activities.
Some types of damage are inherent in the very nature of the activities themselves, even where
the best available technology is utilized. However it is done, the mere fact of drilling a well,
for instance, will damage the natural state of the soil surface and subsurface." Other types

I1

Thrs disturbance of Iand is si@icant fiom an environmental point of view for a number of reasons.
Soils may lose their productivity a a result of oil and gas operations. But also, according to two commentators,
"[ilncreasbgly ...soils are also being seen as a nonrenewabIe resource.... The public, although for the most part
unaware of the technical aspects of soils, is beginning to understand that soils play an integral role in maintaining
a healthy ecosystem.": R Janz & D. Schotte, "Effective Reclamation through Measurement" in Site Reclamation
and Abandonment in the Pepoleurn Industry, papers delivered at an Insight seminar on November 19, 1993
(Toronto: Insight Press, 1993) 243 at 249.

of damage will continue simply because we do not currently hold the technology required (if
it exists) to drill for and produce oil and gas without generating any waste or h a d l
substances. Hydrocarbons themselves are, by their very nature, toxic substances. Further
still, other damage will undoubtedly occur as a result of simple human error. Although we
may try our best, accidents in the form of Ieaks or spills wilI inevitably occur.

B.

Who Should Pay?

When environmental damage does occur, who should pay to clean it up? Although we may
be able to iden*

what needs to be done by way of clean-up, the same cannot necessariIy be

said about who should carry it out. As noted by L.W. Canter in the context of abandoned oil
and gas wells in the United States:
Plecause of the time elapsed, the different legal conditions under which they
were drilled, changes in property ownership, etc., responsibility for plugging
cannot be determined for many of the abandoned wells that have been
located.""
Temporal problems pose some of the greatest obstacles in determining who should pay to
clean up environmentai damage caused by oil and gas operations- In his statement, L.W.
Canter has alluded to two such probIerns. First, he refers to the fact that the passage of time
can mean that different Iegal conditions existed at the time the environmental damage either
occurred or started to occur. Given that significant environmental consciousness is a product
of only the past two to three decades, it is possible that the practices which may have led to
the damage were either legal o r not regulated at the time. As noted by D. Saxe in regard to
contaminated sites:
Today, more and more properties are undergoing environmental audits. (...)
Not surprisingly, the more properties are audited, the more that are found to
be contaminated. In many, perhaps most cases, the contamination occurred

12~upr-a
note 6 at 8.

years ago when environmental consciousness was not yet a household word
and when regulators were much more lax.13
Undoubtedly, then, some of the damage may simply have resulted from a lack of foresight of
the environmental issues at the time the original activities occurred. As noted by the Core
Group on Contaminated Site Liability:
Many contaminated sites problems are associated with industrial activity in the
past, such as abandoned mining and milling operations, factories, landfills, and
processing plants. Long forgotten activities of the past can come back
suddenly to create an environmental problem when least expected."
The second temporal problem alluded to by L.W. Canter relates t o the fact that the owners
or operators of the site upon which the damage occurred may have changed numerous times
f?om the time the damage started to occur to the time it was discovered. In the result, it may
be impractical (ifnot impossible) to identify or to locate all the parties who may have been
responsible. In addition, even ifthey could be identified, many may now be defunct or unable
to pay for the costs of any clean-up.

The passage of time also creates serious diBiculties in establishing what activities caused what
damage. The causal problems associated with establishing precisely who or what caused
certain types of environmental damage have been well documented, especially in the context
of toxic toits litigation.'* It simply may not be factually possible to determine whose activities

'b.
Saxe, "Retrospective Liability for Environmental Contamination" (1 992) 7 1 Can. Bar Rev. 492 at
492.

'"ore Group on Contaminated Site Liability, Contaminated Sire Liabifiy Report: Recommendations
for a Consistent Approach Across Canada (Winnipeg: Canadian Council of Ministers of the Environment, March
1993) [hereinafter referred to as the "CCME Report"].
L S ~ o torts
s i ~ refers to civil lawsuits brought by plaintiffs to address ekFosure to tosic substances. For
the causal difficulties faced in these cases, see: S. Brinker, "Opening the Door to the Indeterminate Plaintiff: An
Analysis of the Causation Barriers Facing Environmental Toxic Tort Plaintiffs" ( 1 9 99 ) 46 U.C.L.A. L. Rev. I 289;
M- Faieta et al., Environmental H a m : Civil Actions and Compensation (Toronto: Buttenvorths, 1 996); W.
Charles & D. VanderZwaag, "Common Law and EnvironmentaI Protection: Legal Realities and Judicial
Challenges" in E Hughes, A Lucas & W. Tillernan, HIS., Environmental Law and Policy. 2d ed. (Toronto: Ernond

led to the damage at issue. Further, the damage may be the result of a combination of
operations by various parties over the years as changes in ownership and control occurred. l6

Such temporal problems are not, however, the only challenges to be faced in determining who
should pay the costs of cleaning up environmental damage caused by oil and gas activities in
Alberta. The very nature of oil and gas operations in terms of the number of parties involved
and the number of agreements governing their reIationships fUrther adds to the complexity of
the probiem. As desmied by R.Neufeld and T.Moiler, there is very rarely only one owner
of a particular operation in question:
The oil and gas business in Alberta is, by its nature and history, a joint venture
industry. Producing properties are routinely drilled and produced by
consortiurns of companies, each owning their respective shares o f production,
production facilities, and, by extension, any equipment or by-products (i-e.
waste) which may be left behind following completion o f production
activities. L7

In the result, oil and gas operations in Alberta consist of a complex web of interrelationships
between lessees, operators, working interest owners, fannors, farmees, etc.

Various

agreements govern these relationships. In addition to those claiming under the oil and gas
lease, there are also lessors and royalty holders as well as those who hold interests in the land
upon which the oil and gas operations take place. Given the number of parties involved in
any single oil and gas operation at one time, the question of who amongst them should pay
to clean up environmental damage resulting fiom that operation becomes exceedingly difficult
to answer.

Montgomery Publications Ltd., 1998) 79; and Organisation for Economic Co-operation and Deveiopment,
Compensationfor Pollution Damage (Paris: O.E.C.D., 198 1).

16sornenatural events may have also been thrown into the mix.

17Ft NeufeId & T. MoUer, 'Reclamation and Site Abandonment" in Erwironnrenroi Issuesj%r ilze Oil and
Gar Indusn-y, papers delivered at an Insight seminar on October 25, 199 1 (Toronto: Insight Press, 1991) Article
X a t 1.

C.

The Legal Problem

In legal terms, the question of who should pay to clean up environmental damage caused by
oil and gas activities in Alberta translates into a question about liability. In short, who should
be liable for the clean-up?

Liability is of course a very broad legal term. According to Black's Law Dictionary, it has
been referred to as "...including almost every character of hazard or responsibility, absolute,
contingent, or likely" and has been defined as meaning "...all character of debts and

obligation^".'^ Such obligations can arise either at common law or through statute. In
addition, the obligations can be owed to private individuals or to the state. In short, there are
various kinds of Liability: common law liability, statutory liability, civil liability, criminal
liability, etc.

In focusing upon the question of who should pay to clean up environmental damage,
however, this thesis is concerned with only one particular type of liability that arises in the
environmental law context. It is concerned only with liability in the sense of the legal
obligation to carry out the clean-up of certain environmental damage and the legal obligation
to pay for that clean-up.

This type of environmental liability is fairly new in and outside of Alberta. It is purely a
creature of statute and is not grounded in any common law cause of action.'"t

is a form of

18~lack's
Law Dictionarv, 6th ed. (St Paul. Minn.: West Publishing Co., 1990) at 9 14.
lg~ommon
law environmental liability that protects private interests will not be canvassed here. On this,
see: J. Marshall & J. Parker, "Common Law Liability for Environrnmtal Damage" in Environmental Lmv lssries
Confianring the Oil and Gas Industry, papers delivered at an Insight seminar on September 29, 1989 (Toronto:
Insight h,
1989) Article VII; W. Charles & D. VanderZwagg, supra note 15; and M. Faieta er al., szlpra note
15. This thesis will also not deal with legislative schemes that provide private individuals with a right to
compensation w h m they have been harmed or suffered a Ioss as a result of environmentally-damaging activities.
On these; see generally: Organisation for Economic Co-operation and Development, supra note 15; M . Faieta
et al-, supra note 15; and J. Brownlie, "The Civil/Regulatory Liability OverIap" in Environnrental Inspections
and Investigations, papers deIivered to an b i g h t seminar on November 18, 199 1 (Mississauga: Insight Press,

.

statutory liability that can best be described by the following definition of "statutory
obligation" :
An obligation -whether to pay money, perform certain acts, or discharge
certain duties -which is created by or rn-ses out of a statute, as distinguished
£?om one founded upon acts between parties or jural relationship^.^^
It is this type of obligation that is at issue in this thesis. It is of a positive nature requiring
someone to carry out an activity and to pay for its costs. It also differs from a more common
type of statutory liability in the environmental law context, that imposed by cegulatory
offences which cany quasi-criminal punitive sanctions (fines, imprisonment, Ltc.). That type
of liability will not be canvassed here.2L

This thesis focuses upon the statutory liability to clean up environmentd damage as regards
four different kinds of liabilities that arise in the context of upstream oil and gas operations
in Alberta- These are the statutory liabilities relating to the proper abandonment of oil and
gas wells, the reclamation of oil and gas facilities, the clean-up of releases of substances, and

the clean-up of contaminated sites in Alberta. This thesis considers how these four types of
liability are currently allocated within the province and whether this allocation is consistent
with the views of scholars writing in the area.

To this end, Chapter 2 conducts a detailed review of the reIevant literature and identifies the
main theories or principles upon which scholars argue that liability for the clean-up of
environmental damage should be founded. It does so by focusing on three main issues:
societal versus individual responsibility; grounds upon which to base liability; and the
apportionment of liability amongst responsible persons. On each issue, the underlying

I 99 1) Article a.
2 0 ~ u p rnote
a 18 at 1412.
21

For reference on quasi-criminal environmental liability, see: D. Sine, Environmental Ofjences:
Corporate Responsibifity.and Executive Liability (Aurora, Ont. : Canada Law Book Inc., 1990).

rationale behind the various views of scholars as well as the goaIs they are said to krther are
highlighted.

In Chapter 3, the current Alberta legislation governing liability for well abandonment,
reclamation, the release of substances and the clean-up of contaminated sites is outlined in
detail. ~ o t the
h similarities and differences between the legislative provisions applicable to

each are highlighted. Moreover, in the case of liability for reclamation and substance releases,
there is significant divergence between the relevant legislation and the practice adopted by
Alberta Environment ("AEW7). Chapter 4 will review AENV' s practice in this regard as
well as the administrative decisions that have to date adopted and applied it.

Chapter 5 then considers whether the legislative schemes for well abandonment, reclamation,
substance releases and contaminated sites in Alberta are consistent with the principles of
environmental liability outlined in the literature on the subject. In particular, the question of
whether the legislation follows the ccpolluter"and "beneficiary" pays principles for imposing
liability is canvassed. The thesis also considers whether the dissimilar legislative schemes for
the four different types of liability reviewed are justified.

Chapter 6 conducts a similar critique of the practice adopted by AENV in regard to liability
for reclamation and substance releases. Whether this practice is consistent with the main
principles emerging fkom the literature is considered. 'Inaddition, the thesis queries whether
the adopted practice accords with the current legislative provisions in effect for reclamation
and substance release liability.

By way of conclusion., Chapter 7 argues that the current liability regime reviewed in this thesis
follows only some of the principles that emerge &om the literature on liability for the clean-up

of environmental damage.= On the critical issue of grounds upon which to base such liability,
the current Alberta regime departs significantly fiom the two main theories identified in the
literature -those of ''polluter" and "beneficiary" pays. The thesis concludes, however, that
other grounds may be at work which could serve to justie the current regime on grounds of
fairness and efficiency. To do so adequately, a number of matters will have to b e considered
by government, regulators, the oil and gas industry, and scholars in Alberta. These are set

forth as recommendations at the end of this thesis.

=A generic reference to the "current liability regimey'or "Alberta's liability regime" refers to both the
legislative schemes applicable to the four types of liability canvassed in this thesis as well as to the practice adopted
by AENV for reclamation and substance reIease liability.

CHAPTER 2:

A.

CREATING L X A B E J I Y REGIMES FOR TEtE CLEANUP OF ENVIRONMENTAL DAMAGE - THE
LITERATURE

Introduction

In creating a liability regime for the clean-up of environmental damage, a number of salient
questions mse:

-

should society generally bear the costs of environmental cleanup or should we identifL individual persons responsible?

-

on what grounds should such parties be identified?

-

should liability be apportioned amongst responsible persons?

This Chapter reviews what some of the literature on tiability for the clean-up of environmental
damage tells us about formulating answers to these normative questions. Each question, and
what the literature tells us about it, will be discussed in turn."

Before turning to this literature, two points about the type of literature canvassed in this
Chapter should be made. First, although all of the literature reviewed deals with the topic of
liability for the clean-up of environmental damage, the specific type of environmental damage
considered by each author may differ. For example, some consider this topic in the context

of damage in the form of releases of harmfir1 substances or hazardous wastes, while others
consider Liability for the clean-up of contaminated sites. Nonetheless, the issues surrounding
the question of who should pay to clean up environmental damage remain the same in all

these contexts and serve to uni@ the Literature covered in this Chapter.

%
' doing so,however, it is recognized that few scholars break down their consideration of snvironrnental
liabiIity into such discrete questions. Rather, since many of them write in the context of a particular legislative
regime, they deal with the topic of environmental liability generally and comment upon each particular issue as it
arises in their discussion.

Second, environmental Literature that is purely doctrinal (i-e. non-normative) in nature will not
be canvassed in this Chapter; nor will a .particular legislative regime adopted by any
jurisdiction. Since many jurisdictions have already enacted statutory liability regimes for the
clean-up of environmental damage, many scholars have performed the laudable task of
reviewing those regimes and the legislation underlying them." While such doctrinal literature
may be usehl for other purposes, it assists little in attempting to delineate theories of
environment liability as a matter of first principles. By and large, such literature merely
summarizes a particular regime and comments only upon its underlying rationale.

Of course, though, it may be possible to argue that answers to our normative questions have
already been answered by the enactment of such legislation. Thus, o r so the argument may
go, we need only Iook to the various legislative schemes for answers. To take but one
example in the context of grounds upon which to base liability, it will be noted below that by
far the most popular ground cited in the literature is that of "polluter pays". Rather than
attempting to define this ground from first principles, however, some scholars suggest that
it can be injected with meaning simply by looking at who is pointed to by a particuiar
legislative scheme. Thus, for instance, in the context o f the American regime for cleaning up

'For examples from Alberta, see: B. Gilrnour, .'The Legal Framework for Wellsite Abandonment and
Reclamation in Alberta7'in bvorking widt the 1Velct Rules fot- CVellsite .4barrdonment, papers delivered at an Insight
seminar on April 2 1, I997 (Toronto: Insight Press, 1997) 45; and B. 07FerralI, "The Conservation and
Reclamation Provisions of the Proposed Environmental Protection and Enhancement Act" (1 99 1) 2 J.E-L.P. 1 ;
&om British Columbia, see: J. Kyle, "The New B.C. Contaminated Sites Legislation or Semi-CERCLA" (1 993)
52 Advocate 23 1;and R Snow, "Liability: Who Is (Or Could Be) Responsible for Clean-up Costs: Which Costs
are App~rtionable?~
in The New B.C. Contaminated Sites Legislation: Bill 26 (The Canadian Institute, S q t .
1993); h m Ontario, see: S . Maliuch, The Spills Bill: Duties, Rights and Corrrpensation (Toronto: Butterworths,
1986); h m the U.S., see: D. Jacoby and A Eremich, "Environmental Liability in the United States of America''
in P. Thomas, 4,Emironmental L i a b i l i (London: Graham & Trotman: 1990) 63 ;W. Frank and T. Atlieson,
Supetfiund.- Litigation and Cleanzcp (Washington: BNA, 1 985); M. Poirier, "Allocation of Liability Among
PotentialIy Responsible Parties" (I 988) 3 Toxics L-Rep. 744; and M- Smith, "The Expansive Scope of Liable
Parties under CERCLA" (1 989) 63 St. John's L. Rev. 82 1; f?om the U.K., see: M. Harris and J. Demer, "UK
Government Policy and Controls" in R, Hester, ed., Contaminated Land and its Reclan~arion(Cambridge: The
Royal Society of C h e m i q , 1997) 25; RG. Lee, ed., "Contaminated Land -Remediation and Liabilities" ( I 997)
Journal of Business Law 172; and C. SheIboum, "Historic PoIlution -Does the Polluter Pay?" (1 994) Journal
of Planning and Environment Law 703.

releases of hazardous substances under CERCLAx, the term "potentially responsible party"

("PRP") used therein to ident*

a number of different parties is sometimes used

interchangeably with the tern "p~Iluter".'~in this way, the legislative term PRP is defined
as a "polluter" and a "polluter" is defined as a PRP. But telling us that a PRP is a "polluter"
simply because he or she has been included in the CERCLA legislative regime reveals little
about why such parties were included in the first place. Consequently, it tells us little about
the grounds upon which such parties were identified for inclusion in the legislative regime.

As a result, this Chapter will focus upon literature that does more than simply point to a
particular regime to provide us with answers to our normative questions. Although many of
these scholars also write in the context of a particular legislative regime, they go hrther than
simply providing a doctrinal summary of the regime under review. It is to this literature that
this Chapter now turns,

B.

Should Society Generally Bear the Costs of Environmental Clean-Up or
Should We Identify Individual Personsz7Responsible?

Although this question is a natural starting point for any discussion about creating an
environmental liability regime, it is often not raised by authors writing in this area. Perhaps
the reasons for not imposing the costs of environmental clean-up on society are so obvious
that there is little merit in pursuing this line of inquiry. For one thing, there may be little
reason to question the assertion that fiscal demands on modem governments are so great that

25

CERCLA refers to the U S . federal Comprehensive Environnrenral Response, Cotttpensation and
Liability Acr o f 1980,42 U.S.C. 960 1-56 (Supp. 198 1) [also commonly known as S u p e f i d ] .
"see, for example: I. John, "Too Much Waste: A Proposal for Change in the Governmental Efforts to
Cleanup the Nation" (1995) 70 Ind. L. J. 95 1 at 952; and M. Gerard, "Demons and Angels in Hazardous Waste
Regulation: Are Justice, Efficiency, and Democracy Reconcilable?" (1 998) 92 Northwestern Univ. L. R. 706 at
715.
27

The term "individual persons" is used here to juxtapose the idea of having the costs borne by society
as a whole. It is in no way intended to exclude the possibility of holding particular governmental/public bodies,
corporations, or agencies liable in the event that they meet the adopted grounds for liability.

they simply are not in a position to pay the costs of environmental clean-up. To do so would
mean an increase in taxes which is always an unpopular move.

And yet, a review of some ofthe Literature dealing with the creation o f environmental liability
regimes reveals that, when authors do consider the issue, modem-day fiscal constraints are
often not the paramount reason cited for not imposing costs upon the public sector. More
typically, notions of economic eEciency and moral fairness are invoked.

1.

Efficiency

The most popular argument cited in the Literature for imposing the costs of environmental
clean-up on the private sector for reasons of economic efficiency is that based on the "polluter
pays" principle. As initially conceived, the "polluter pays" principle was a general principle
that called for the allocation of pollution costs away Eom the public sector and on to the
private sector. It was an economic principle developed in the context of internationar trade
for efficiency objectives.*'

Specifically, the principle stated that the costs of pollution abatement activities undertaken

in the private sector should be borne by that sector and not offset by government grants and
subsidies. E t h e polluter were not to bear the costs of preventing and controlling his or her
pollution, these would be shifted on to society as a whole and would be financed out of
general resources. In the result, the costs of pollution would not be manifest in the price of

%e first international instrument to refer eh~resslyto the "polluter pays" principle was the 1972 OECD
Council Recommendation on Guiding Principles Concerning the InternationaI Economic Aspects of Environmental
Policies [reprinted in Organisation for Economic Co-operation and Development., The Pollurer P q s Principle:
deJinition, analysis, implernentaiion (Paris: OECD, 1975) at 12-141. Since this official endorsement by the
OECD,the principle has been widely accepted, at least by industrialized nations: see U. Kettlewell, "The Answer
to Global Pollution? A Critical Examination of the Problems and Potential of the Polluter-Pays Principle" (1 992)
3 Colo. J. ht'l Envt'l. L. & Pol'y 429 at 430, note 1 and 462-465. The principle is also emerging at a more global
leveI. See the Rio Declaration on the Environment and DeveIopment (A/Conf. 151/5/Rev. I. 13 June 1992),
Principle 16, which recopizes that the polluter "should, in principle, bear the costs of poIlution".

the products, the production of which causes the pollution. Distortions in competition in
international trade and investment could result?
According to U. Kettlewell, the "polluter pays" principle amounted to an economic theory
to maximize resource allocation. She explains as follows:
Pollution in economic terms simply means improper cost allocation. That is,
the cost of one resource, i.e., water or air, is not properly reflected in the
purchase price. (...) As long as incentives are lacking to motivate polluters
to internalize such costs, complete production costs will not be reflected in the
product price. This failure to properly allocate costs stimulates overproduction, which - in the opinion of many economists - will ultimately
lead to 'market failure' .30
In sum, the "polluter pays" principle, as initially conceived, was a cost-allocation rule to
create market efficiency. To maximize economic efficiency and avoid market failure, the
private, and not the public, sector should pay for the costs of environmental protection. As
stated by C.Pearson, "[tlhe principal motivation was efficiency, not equity or fairne~s."~'

Although most scholars use notions of economic efficiency to justify the imposition of
environmental clean-up costs on the private sector, a few suggest that the opposite conclusion
should be reached. According to A Klein, for example, in the case of cleaning up past
environmental damage, the goal of economic efficiency dictates that the public, not the
private, sector should pay for these costs. In his view, attempting to fund such clean-ups
through the creation of an expanded liability scheme that points to various potentially

3 e e : OECD, ibid; C. Pearson. "Testing the System: GATT + PPP = T' (I 994) 27 Cornell Int71.L. I.
553; C. Stevens, "The OECD Guiding Principles Revisited" (1993) 23 Envt'l Law 607; and C. Stevens,
"Interpreting the Polluter Pays Principle in the Trade and Environment ContexT7'(1 994) 27 Cornell Int'l L. J. 577.
3%.~ettlewell,supra note 28 at 43 1

"c. Pearson, supra note 29 at 555. Elsewhere, though, the author concedes that the principle has appeal
on equity grounds as well: ibid.at 563.

responsible parties merely encourages litigation and is an inefficient use of resources." After
reviewing the enonnous transaction costs that have resulted fkom the U-S-federal CERCLA

liability regime33,Klein concludes that, with respect to previously-disposed hazardous waste3',
society as a whole should fbnd the clean-ups through a broad-based system of revenue
collection. Only then will the inefficient use of resources caused by the enormous transaction
costs inherent in a liability-based scheme be avoided."

Unlike Klein, J. Lyons does not limit his proposal for public fbnding of clean-ups to damage
that occurred prior to the enactment of CERCLA In his view, both past and current
environmental damage should be cleaned up using tax revenues rather than attempting to
place the costs in private hands. Lyons argues that the enormous transaction costs that have
resulted under CERCLA are inherent to any liability system that attempts to identi@
individual parties who should pay for environmental clean-up. In order to redirect these costs
to the more salutary purpose of actually cleaning up the damage, Lyons recommends Kinding
through tax revenues rather than the creation of a liability regime-36

3 2 Mein,
~
"Hazardous Waste Cleanup and Intermediate Landowners: Re-examining the Liability-Based
Approach" (1997) 2 1 Harv. Envt'I L. Rev. 337.

' h e h discusses three categories of transaction cons that have arisen under CERCLA: (a) costs related
to disputes and litigation betureen the government and parties potentially liable under the legislation: (b) costs
related to disputes and litigation between those potentiaIly liable parties and behveen them and their insurers; and
(c) costs related to inefficiencies in the management of other CERCLA-reIated activities: ibid. at 345. For firher
details about the transaction costs under CERCLA, see: L. Dixon, D. Drezner & J. Hammitt, Private-Sector
Cleanup Expendinires and Transaction Costs at 18 Superfund Sires (Calif.: Rand, 1 993); and K. Probst, er a/.,
Footing the Billfor Supe@nd Cleanlcps: FVho Pays and Now? (Washington: Resources for the Future, 1 995).
'befined as damage which occurred prior to CERCLA's enactment in 1980: Klein supra note 32.
3S~ccording
to Klein, a statutory liability scheme is also unnecessary for dealing with current or future
hazardous waste disposals. In his view, society's desire to deter and remediate c m e n t and future unsafe waste
disposal can best be dealt with through existing tort law rather than through an expanded statutory 1iabiIity scheme
such as CERCLA Although Klein would prefer to also deal with past contamination through settled common law
tort theories, he recognizes their limits in doing so: ibid. at 340-369.

36~ohnJ. Lyons, "Deep Pockets and CERCLA: Should Superfund Liability Be Abolished?'(( 986187)
6 Stan. Envt'l L. J. 27 1.

2.

Fairness

Aside from arguments based on economic efficiency, scholars often rely on notions of equity
or moral fairness when addressing the issue of private versus public hnding of clean-ups. In
the opinion o f some scholars, the private sector should bear the costs of cleaning up
environmental damage as a matter of fairness. This will ensure that the private sector takes
responsibility for its environmentally-destructive actions. As a matter of fairness, it is said
that an attempt should be made to "... ensure that the general taxpayer is not burdened with
the costs associated with poor environmental practices of the past.""

Alternatively, it is

argued that clean-up costs should be recoverable fiom individual parties so as "...not to
unfair& burden the general taxpayer."3s

Many scholars have noted that it is ultimately a policy choice to hold the private sector, rather
than current taxpayers, IiabIe for the costs of environmental protection. As stated by E.
Edinger, "[tlhe public interest in protecting and p r e s e ~ n g
the environment is uncontestable.
A policy choice has been made about how the costs should be alI~cated."'~And yet, one

wonders, ifthe g o d is one that is in the c'public interest", why shouldn't the public pay (or at
least pay some of the time)?

In fact, a number of scholars have suggested that the notion that it is "unfair" to burden the
general taxpayer with such costs may not be entirely accurate in all cases. This is especially
true where the environmentaI damage occurred not as a result of any illegal activity but,
rather, as a result of activities that were either unregulated at the time or were specifically
permitted. In such cases, authors have noted the fallacy in the idea that society is merely an

3 7 ~ u p r onote 14 at 1.

38~bid
at 5 Emphasis added].
3 9 ~ Edinger,
.
''Retrospectivity

in Law" (1 995) 29 U.B.C. L. Rev. 5 at 25.

-

innocent victim or non-beneficiary of such activities and therefore should not bear any share
of the costs associated with the damage left behind.
-

According to S . Globerman & R. Schwindt, for instance, the benefits of past contaminating
activities are actually very widespread.

In their view, a lack of internalization of

environmental costs in the past means that producers were using the wrong costs when
making pricing decisions and when making profit-based payments to governments and
shareholders.

Consequently, consumers likely got the benefit of reduced prices and

governments and shareholders were Iikely paid too much. Nonetheless, for: the rhost part,
these beneficiaries cannot be forced to pay back the benefits. This wouId mean imposing
retroactive price increases on consumers, forcing workers to return some of their past wages,
and disgorging past dividends or capital gains fi-om ex- shareholder^.'^ As a result, these
authors conclude that, at least with respect to the costs of past contamination", liability
should be shared by broad segments of society through the use of broad-based taxes. In their
view, since the benefits are likely to be broadly based, so should be the costs."
SimiIarly, in her discussion of past contamination, D.Saxe suggests that perhaps those cleanup costs should be borne by society as a whole. In her view, this would recognize that society
as a whole benefited from the past economic activity that gave rise to the pollution. Such
benefits would have included the provision ofjobs, the payment of taxes, and the creation of
foreign exchange."

Globerman & R Schwindt, "Economicsfor Retroactive Liability for Contaminated Sites" (1 995) 29
U.B.C.

L.Rev. 27 at 43.
41

Defined as damage which occurred prior to the enactment of environmental legislation: ibid.

Jzibid at 6 1-62.
43~upra
note 13 at 506.

Despite these views, however, by far the majority of scholars writing in this area maintain
that, even with respect to the clean-up of past contamination, individual parties and not
society as a whole should, as a matter of fairness, pay. According to G. Ford et al., for
example, relative to the taxpayer, the individual parties involved in a situation where
environmental damage occurred likely derived a greater benefit fiom the polluting activities
than society as a whole.u

R Crowley & F. Thompson also argue that the arguments for relying on a broad-based tax
are not strong, even with respect t o past environmental damage. In their view, such a tax
would merely subsidize those parties who primarib benefited kom the polluting in the first
place and there is no reason why the public would want to do that."

Similarly, T. Waugh

agrees that an argument can be made that certain parties (for eg., owners and operators)
derived a dz~proportionateshare of the benefits from their environmentally-damaging
activities as compared to the general public. After all, it is those parties who benefited
directly fiom the profits generated by their acti~ities.'~And finally, according to R. Westin,
a taxation system for hnding the clean-up of environmental damage that started or occurred
years ago would be unfair since it wouid impose the price of cleaning up the mess made by
prior operators on today's cons~rner.~'
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G. Ford et a/.,Kky Issues in and Policy Optionsfor [he Rernediarion ofconranrinated Sites in Canada
and the Prevenrion ofFufure Problems (Canadian Institute for Environmental Law and PoIicy, January 1 997) at
4. See also: National Round Table on the Environment and the Economy, Conranzinated Site Isszres in Catracia
-Backgrounder (0ttawa: NRTEE, 1997) at 3 4.

'
kCmwley & F. Thompsw "Retroactive Liability, Superfund and the Regulation of Contaminated Sites
in British Columbia" (1 995) 29 U.B.C. L. Rev. 87 at 1 1 1. See also: G. Ford er a!., "Who Pays for Past Sins?
Policy Issues Surrounding Contaminated Sites Remediation in Canada" (1994) 20:4 Alternatives 28 at 3 1 [where
the authors argue that, since it was private parties who derived the primary benefit from their polIuting activities,
there is no justification for holding taxpayers collectively responsible].
46

T. Waugh, "CERCLA's Retroactivity: Has the Door Been Opened for a Reevaluation of Whether
CERCLA appIies to Preenactment Activities?'(l998/99) 14 J. Nat. Resources & Envt'l L. 3 1 at 6 1.
'7~.Westin,

"Understanding Environmental Taxes" (1 993) 46 Tax Law 327 at 354.

From the literature noted above, it is clear that most scholars take the view that individual
parties, and not society as a whole, should bear the costs of cleaning up environmental
damage. Notions of both fairness and efficiency are used to support this majority position.
For the most part, scholars who argue for the imposition of such costs upon society generaIly
do so in the context of liability for damage which occurred prior to the enactment of
environmental legislation imposing clean-up liability. In that context, it appears that unique
considerations may arise which might make it more difEcult to justify imposing clean-up costs
upon individual parties." In fact, although it may be possible to suggest that, as a matter of
fairness, society should also bear some of the costs of cleaning up nrrrenf or ftdzrre
environmental damage, no scholar whose work was reviewed attempted this arg~ment.'~

To the contrary, the vast majority of scholars concur that there are vaIid grounds based o n
notions of fairness and efficiency for imposing the costs of environmental clean-up on
individual parties. The next issue, of course, is determiningjust what those grounds are and
who they point to.

4g

See, for example: supra notes 13, 39 and 401and M. McDonald, "An Inquiry into the Ethics of
Retrospective Liability: The Case of British Columbia's Bill 26 (1 995) 29 U.B.C. L. Rev. 63.
'%regard to the mvironrnental effects caused by oil and gas operations in Alberta, for instance. could
it be argued that since we all benefit in various ways fiom the economic activities of that industxy that we should
all bear some of these costs? hrguabIy it could, but it seems that we would likely bear these costs in any event
given that, once internalize4 they would be passed on to consumers. But this would not be the case with producers
who go out of business. As well, GIoberman & Schmidt suggest that it may in fact be inaccurate to assume that
such costs would be passed to consumers in all cases. In their view, where industries compete in international
markets and sell their output at world prices, unless suppliers in other countries also experience the same cost
increases, any cost increases imposed as a result of environmental policies \+I11
not be easily passed through to
consumers: srtpra note 40 at 59-60. There may be obstacles to passing clean-up costs on to consumers at a
domestic level as well. K Aitkenhead notes that this ability will be impacted by the method through which cleanup costs are imposed. In particular, she notes that if a company is subject to a clean-up order (rather than an
environmental ta,,imposed on all businesses), it
likely not be able to transfer those clean-up costs to consumers
through increased prices. It would be prevented £?om doing so because the other businesses within the industq,
having not been the subject of a clean-up order, wouid be offering similar products at competitive prices: K.
Aitkenhead, Conruminated Sire Liabiiiy: The Needfor a Remediation Fund (L.L.M. Thesis, D alhousie University,
1995) at 6 1-62.

C.

On What Grounds Should Individual Parties Be Liable for the Costs of
Environmental C~ean-Up?~'
1.

Polluter Pays Principle

By far the most commonly cited ground for imposing environmental liability in the literature

is that of "polluter pays". The principle is so often stated that one is left with the impression
that its meaning is beyond question. Some scholars simply note that it has been adopted by

most jurisdictions, and especially by members of the Organisation for Economic Co-operation
and Development (the "OECD"), and suggest that it is therefore a foundational principle upon
which to base environmental liability. But then, when these same authors go on to define the
principle, we realize that, despite its common usage, there is no clear consensus on what the
principle actually means. In particular, scholars hold diverse opinions about who a "polluter"
is when they invoke the principle as a ground for imposing legaI liability for the costs of
environmental clean-up.

This confbsion over who a "polluter" is for purposes of imposing legal liability likely stems
from the fact that, as originally formulated, the principle of "polluter pays" was not a legal
principle at all. Rather, as discussed above, it was initially set forth as an economic principle
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This Chapter focuses only upon the broad grounds the literature identifies as being suitable for the
imposition of environmental liability. It does not consider more specific grounds, such as vicarious liabiliq or
corporate law doctrines, which have been used to just% the imposition of liability on, for example, directors,
officersand employees, as well as parent and successor corporations. For a review of such theories generally, see:
C. Chadd er a/., Avoiding Liability for Hazardous bt'asre: RCRA, CERCLA, and Relaled Corporare Law Issties
(Washington: B N A hc.,1991). In addition, this Chapter does not deal with any particular issue that may arise in
the context of the liability of lenders, secured creditors, trustees, receivers and receiver-managers. On these, again
see: C. Chadd et al., ibid. See also: G. Thompson, "Environmental Liability in Canada: The Risks for Lenders,
Receivers and Trustees" in Lnternational Bar Association, Environmental Law Committee, Environnrenfal
Liability 7th Residential Seminar on Environmenral Law, 9-13 June 1990, Montreattx, Switzerland (London:
Graham & Trotman, 199 1) 1 13; and J. Klimek Environmenral Damage in Insolvencies (LL.M. Thesis, University
of Calgary, 1992).

of cost allocation as between the private and public sectors. Consequently, it did not deal
specifically with the question of liability as between members of the private sector.51

Moreover, as originally formulated, the principle did not deal with the issue of cleaning up
environmental damage at all. Rather, the focus was upon the costs of preventive pollution
control. The principle did not require the p o k e r to be hanciaily responsible for any residual
damage."

As stated by J. P. Barde: "[tlhe Polluter-Pays Principle adopted by the

OECD

makes no reference to the notion of damage caused by pollution, as a result of which it does
not provide for ... restoring damage."" In the result, the principle, as initially conceived, had
little to say about the creation of legal liability rules for the clean-up of environmental damage.

Over the course of time, however, the "polluter pays" principle has evolved ffom a purely
economic principle to a popular catch-phrase for the assignment of environmental legal
liability. According to S. Gaines, "[tJhrough most of the 1980s ... politicians regularly
invoked ... the Polluter-Pays Principle to justify imposing new legal responsibilities on private

"In the OECD's fust statements about this principle, for instance, there is no defmition given for who
within the private sector would constitute a "polluter" for purposes of the principle: see "Guiding Principles
Concerning the hternationai Economic Aspects of Environmental Policies", "Note on the Implementat~onof the
Polluter-Pays Principle'' and "Recommendation of the Council on the Implementation of the Polluter-Pays
Principle" in Organisation for Economic Co-operation and Development, The Po lluler Pays Principle: dejirzilion.
anaksis, irtzplementation (Paris: OECD, 1975) 12-20. See also: S. Gaines, "The PoIluter-Pays Principle: From
Economic Equity to Environmental Ethos" 26 Texas Int'l L.J. 463 at 466 where the author states as follows: "[aJs
on@alIy propounded, the PPP is not a liabilig principle, but rather it is a principle for the allocation of the costs
of pollution control." Similarly, another scholar has noted that the ccpoIluterpays" principle is not, on its face, a
principle of liability because it does not of itselfdesignate the person who should be regarded as liable tbr h e
pollution: K. Vandekerckhove, "The Polluter Pays Principle in the European Community" ( 1 993) Yearbook of
European Law 20 1 at 2 2 I.
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J. Marquand & D. Allen, "A Note on Some Aspects of the "Polluter-Pays" Principle and its
Implementation" in Organisation for Economic Co-operation and Development, The Polluter Pays Principle:
definition. ana[vsis, implementation (Paris: OECD, 1973') 77 at 78.
53

J. P. Barde, "An Examination of the Polluter-Pays Principle Based on Case Studies" in Organisation
for Econoriic Co-operation and Development in The Polluler Pays Principle: deJnirion, analysis, implementation
(Paris: OECD, 1975) 93 at 93. See also: P. Sands,Principles ofinrernational errvironmental lmv I: Franrmvorh,
standards and inlplernentation (Manchester: Manchesta University Press, 1 995) at 2 14.

enterprises?"'

In particular, political leaders began to invoke the principle as a catchword for

private enterprise responsibility for remediation of environmental damage as well as for
~
the principle has evolved into a full-blown
compliance with national r e g ~ l a t i o n s . " ~Today,
legal p ~ c i p l ethat is "... intended to define a straightfornard standard for imposing liability
in cases of damage to the en~ironment."'~

Despite h i s evolution, however, scholars agree that the principle's meaning in the legal arena
remains open to interpretation and awaits definition at both domestic and international levels.
In particulp, there is a lack o f consensus amongst states, industry, and scholars on the
hndarnental issue of who should be considered a "polluter" for purposes of assigning legal
liability for the clean-up of environmental

As noted by G. Ford et a[.,

[tlhe concept of polluter pays is a simple one, but its application to practice
is more complex .... The initial and perhaps most difficult aspect of
implementing the polluter pays principle is t h e appropriate determination of
who is a polluter.58
a,

Responsibility

Generally-speaking, all scholars writing in this area agree that inherent to the "polluter pays"
principle is some notion of responsibility. According to D. Tingley, for example, the principle

means that those parties responsible for the release o f pollutants must bear the costs of that
54

S. Gaines, supra note 5 t at 48 1. See also K. Vandekerckhove, supra note 5 I at 2 1 1

'IS. Gaines, ibid at 495. The OECD interpreted the principle to include an expost obligation to pay for
the clean-up of damage (as well as the e.r alzie obligation to pay for preventive pollution control) for the first time
in its "Council Recommendation on the Application of the Polluter Pays Principle to Accidental Pollution",
Recommendation C(89)88 (adopted July 7, 1989): see S . Gaines, ibid. at 482-483.

'bM. Healy, "England's Contaminated Land Act of 1995: Perspectives on America's Approach to
Hazardous Substance Cleanups and Evolving Principles of International Law" (1997/98) J. Nat. Res. & Envt'l L.
289 at 300.
5 7 ~ Sands,
.
supra

note 53 at 2 13 and K. Vandekerckhove, supra note 5 1 at 205.

"G.Ford el al., supra note 44 at 5.

pollution.59 Similarly, D. Cameron defines the principle as one which means that "[t] hose
r e ~ p o ~ bfor
l e the discharge of a contaminant or the disposal of waste must pay ... the costs
of environmental remediati~n."~
We shall see, however, that scholars often disagree on how
responsibility should be defined for purposes of the principle.

b.

Fault -Intention or Negligence

The literature reveals a number of ways scholars have attempted to inject meaning into the
broad notion of responsibility for purposes of the "polluter pays7' principle. The most popular
ones will be reviewed here. These define responsibility on the basis of a traditional fault
standard, a strict liability standard, or on a weaker causal standard of contribution.

Liability under tort law typically requires fault. Fault may be shown by intentional or
negligent (i-e.the failure to exercise reasonable care) conduct on the part of the defendants.

In either sense, fault is determined by what the defendant actually knew or should have
Icn~wTl.~~

Probably because the requirement of fault as a basis for liability is so deeply ingrained within
our jurisprudence, a number of scholars take the view that clean-up liability for environmental
damage should be imposed only upon parties that either intentionally or negligently caused
it. According to M. McDonald, for example, it is at least arguable that inherent within the
"poIluter pays" principle is a moral limit that is set by the degree of fault of the "polluter".
59

D. Tingles, "EnvironrnentaI Law in Alberta 1990: Through the Looking Glass" in Environmenlal
Direction: E~rvironnzentalReview, Licencing, Enforcement and Liability in rlze Oil and Gas Indztscry, papers
delivered at an Insight seminar on September 19, 1990 (Toronto: Insight Press, 1990) Luticle I at 16.
'OD.
Cameron. Environmental Concern in Business Trans~crions:-4voiding the Risks (Toronto:
Butterworths, 1993) at 1 Emphasis added]. See also supra note 40 at 4 1 where the authors state that, in the
context of contaminated sites, the principle means that those responsible for creating a contaminated site should
be responsible for remedying i t

"s. Pouiter, "Cleanup and Restoration:

Who Should Pay?" (1 998) 18 J. Land Res. & Envt'I. L. 77 at

Consequently, in his view, "Lilt would be unfair to require the polluter to be responsible far
the actions of co-polluters (barring colIusion) or for his own activities when he could not have
known better."= Thus, for McDonald, a "pollutef' should perhaps only pay where it should
have known that its activities would lead to environmental damage."

Similarly, in discussing liability under CERCLA, other commentators have argued for the
adoption of a liability scheme based on a standard of negligence. It is said that this would
ensure a f%r and efficient approach to imposing Liability that is consistent with traditional tort
law. These authors note that only exceptionally has liability without at least negligent conduct
been recognized at common law.@

c.

Strict Liability -Causation

Despite these views, scholars more typically highlight the limits of adopting a fault-based
standard for imposing liability in the environmental clean-up context. First, it is argued that
a system based on fault would result in high transaction costs and a slow clean-up rate as
parties embarked on the difficult task of proving or disproving intention or negligence?
Second, since much damage occurred at a time when the hazards were not appreciated,
scholars note that is likely difficult (if not impossible) to find either intentional wrongdoing
or negligence in connection with much environmental damage? And third, many scholars
argue that traditional tort law has, in certain circumstances, recognized the fairness and

6 2 ~ McDonald,
.
supra note

48 at 75.

6 3 ~be
o determined by reference to the so-called 'reasonable person': ibid at 72.
&see, for example: J. Anderson, "The Hazardous Waste L a n d (1 993) 13 Va. Envt71L. J. 1 at 5, note
22; and D. Mazrnanian & D. Morell, Beyond Superfailure: Anzerica S Toxic Policyfor the 1990s (Westview
Press, 1992) at 229.
6 5 ~ Kettlewell,
.
supra note

6 6 ~ u p r anote 6 1 at 8 1.

28 at 465.

efficiency of imposing liability without fault on the basis of causation alone?' As noted by

S. Poulter:
The development of various forms of strict liability in tort law has been based
largely on the notion that those who choose to engage in risky activities
should bear the costs of resulting injuries. The notion that the polluter should
pay, without regard to fault, is consistent with this strand of jurisprudence."

It is the strength of such arguments that have likely led to the most popular definition of
"polluter" for purposes of the "polluter pays" principle in the literature. As noted, scholars
agree that those responsible for environmental damage should clean it up. By far the most
common understanding of responsibility in this regard is the idea that those who cause the
damage should be responsible for its clean-up. In this way, liability should be strict. It should
be imposed upon those who cause the damage regardless of fault.69
According to P. Sands, for example, a "polluter" for purposes of the "polluter pays7' principle
is someone who has cazrsed the damage in question. As he states, "[tlhe polluter-pays
principle is the requirement that the costs of pollution should be borne by the person
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RichardEpstein is foremost amongst tort theorists that take the view that notions of fairness and justice
support the imposition of tort liability on the basis of causation alone, without proofof fault (i-e. strict liability).
See, for example: R ~ ~ s t e i Theoty
qh
of Srrict Liability Toward a Rejomuhtion o/Tort Lmv (San Francisco:
Cato Institute, 1980j; and R. Epstein, "Causation in Context - An Aftenvord" (1 987) 63 Chi-Kent L. Rev. 653.
For a defence of strict 1iabiIity on eficiency grounds, see: G. Calabresi & J. Hirschoff, "Toward a Test for Strict
Liability in Torts" (1972) 8 1 Yale L, J. 1055; and G. Calabresi, "Concerning Cause and the Law of Torts" (1 975)
43 U. of Chic. L. Rev. 69.

681n her view, this includes the doctrines of vicarious liability, strict Liability for abnormally dangerous
activities, and strict liability for product defects: supra note 6 1 at 90.
'?here is some conhiion in the literature as to whether liability without fault (i-e. intention or negligence)
is "absolutey'or "strict". Canadian literature sometimes descn-bes it as "absolute" to contrast it nlth "strict" liability
(dehed as allowing a defence of due diligence): see, for eg., National Round Table on the Environment and the
Economy, Contaminated Site ?ssrres in Canada -Backgrounder (Ottawa, 1997) at 9. But this notion of strict
liability more correctly applies in the context of quasi-criminal offences in Canada. In the contekT of tort law, strict
liability does not import a defence of due diligence. Rather, demonstration of causality aIone, irrespective of fault,
is suflicient to ground liability. See: B. Jones, "Deterring, Compensating, and Remedying Environmental
Damage: The Contribution of Tort Liability" in P. Wetterstein, ed., Harm to the Environmenl: The Right to
Compensation and the Assessment of Damages (Oxford: Clarendon Press, 1997) 11 at 19-23 and KVandekerckhove, supra note 5 1 at 234-238.

responsible for causing the pollution and consequential costs."70 Similarly, according to M.
Healy, the "polluter pays7' principle imposes liability on any party that has acted to cause the

environmental damage.71 M. Gergen is also of the view that a liability scheme premised upon
the "polluter pays" principle requires that polluters compensate society for the harms caused
by their p o l l ~ t i o n . ~

And finally, G. Ford et al.have stated as follows:
Imposition of liability irrespective of causation, fault or negligence would
sometimes produce unreasonable results (for example, when a past owner
who did not contribute to contamination is held responsible). Legal
responsibility should be imposed on the basis of some causaI connection to the
contamination, although negligence or other fault should not be necessary. 73
From the above definitions, it is clear that many scholars take the view that the "polluter
pays" principle points to liability regardless of a party's intentions and regardless of whether
the damage occurred as a result of negligent conduct. Rather, the focus is on some type of
factual causal link between the party's activities and the damage in question. What the party
did or did not do to prevent the damage fiorn occurring is generally thought to be irrelevant.
As stated by K. Vanderkerckhove, the "polluter pays" principle apriori excludes fault as a

requirement of Liability.'4

'9.
Sands, supra note 53 at 2 13.
7 1 ~ u p r note
a
56 at 300.

RM.Gergeq "The FaiLed Promise ofthe "Polluter Pays'. Principle: An Economic Analysis of Landowner
Liability for Hazardous Waste" (1994) N.Y.U. L. Rev. 624 at 672. Governments also typicaIly defme the "polluter
e holding that those who cause environmental darnage should be responsible to pay for the cleanpays" p ~ c i p l as
up costs. See, for example: Alberta Environment, A Guide to the Proposed Alberta Environtrrental Protectiorz
and Enhancetnent Legislation (Edmonton, AB: 1 99 1); and British Columbia Ministry of Environment, Lands &
P a . , "Facts on Contaminated Sites: Remediation Liability Overview" (April 1998)
7 3 ~ Ford
.

et a/.,supra note 44 at 6 .

7k.Vandekerckhove, supra note 5 I

at 23 5.

Despite this consensus amongst many schoIars that cause should inform the definition of the
"polluter pays" principle, the Literature fails to reveal a unified approach to how cause itself
should be defined. In fact, few scholars actualIy set forth the standard they believe should be
-

followed. Often the issue is not specifically addressed. Nonetheless, there are indications in
the literature that scholars hold different views about what causal standard should be applied

in this context.

For some, traditional common law tort standards relating to causation should be adopted
when using the "polluter pays" principle to determine liability for the clean-up of
environmental damage. For M. Gergen, for example, determining whether a party caused
environmental damage should require an inquiry into whether that party's activities were an
actual and proximate cause of the damage."

Similarly, for J. Nagle, common law causation principles should govern the imposition of
liability for the clean-up of environmental damage. Where a party is able to disprove that its
activities were an actual o r proximate cause of the damage, it should escape liability
altogether. To his mind, only this will accomplish the goal of imposing liability upon
responsible parties.76 J. Mendel agrees.

In her view, a party must have caused the

environmental damage on traditional common law notions of actual or proximate cause before
liability should be imposed."

7 S ~G~ergen,
.
szrpro note 72 at 645. Under traditional tort causation principles, an injured party must
demonstrate that a defendant's actions were both the cause in fact and the proximate cause of the plaintSs injury.
Generally, to establish cause in fact, a plaintiff must show that the harm would not have occurred "but for'' the
defendant's actions. Proximate cause requires the plaintiff to establish that its injury was a reasonably foreseeable
consequence of the defendant's actions, or that the injury was the direct consequence or foreseeable indirect
consequence of the defendant's actions. Thus, even if the defendant's actions in fact caused the plaintiffs injury,
the law will not hold the defendant responsible for that injury unless there is sufficient connection behveen the
actions and the injury: W. Prosser & W. Keeton, The Law of Torts, 5th ed- (St Paul, Minn.: West Publishing Co.,
1984) at 263-321.
76

J. Nagle, "CERCLA Causation and Responsibility" (1 994) 78 Minn. L. Rev. 1493

7%Mendel, "CERCLA Section 107: An Examination of Causation" (1 99 1) 40 Wash. Univ. J. Urb. &
Cont L. 83.

d.

Contribution

According to other scholars, however, if the causation requirements normally employed in
tort law were used in the context of cleaning up environmental damage, it would be very
difficult to ever impose liability. Because of the temporal problems and the number of parties
often involved, it might even be impossible to prove the causal connection required by a
traditional causation standard in many cases.78 As stated by S. Pouiter:
Causal connection may be difficult, if not impossible, to establish because of
the lapse of time between the activities and the discovery of the harm, in
addition to the complexities of the situation (for eg. several entities may have
conducted activities on a site, either sequentially or concurrently). Thus,
identaying a time frame in which a substance was disposed or the party who
disposed of it may be impossible. The wastes may have interacted with each
other or with air, water or soils, resulting in chemical alteration and transport
which preclude tracking to their origins."
Similarly, in the context of cleaning up releases of hazardous substances, J. Nagle has
commented as follows:
Both cause in fact and proximate cause are notoriously difficult to prove in
hazardous waste cases because of three general problems. First, a site may
include many dzerent kinds of hazardous substances that become even more
difficult to identify when they commingle and migrate. Further, the many
different kinds of hazardous substances often come from many different
sources. Finally, many years may elapse between the disposal of hazardous
wastes and the resulting injuries.80
Because of these evidentiary problems, some scholars appear to argue for a weaker standard
of causation than that traditionally followed in tort law. Although typically not specifically
defined, this weaker standard seems to be encompassed by the use of the term 'contribution'.
--

-

"see, for example, supra note 36.
79~~p
note
r a 61 at

82.

* ' ~ u ~ rnote
n 76 at 1498.

In this way, a "polluter" is not only someone who caused the damage in issue, but also
someone who contributed to that damage.
For I. Nagle, for example, the principle of "polluter pays" means that those who have caused

or contributed to the damage in question should pay for its clean-up." Similarly, S. Poulter
has stated that the "polluter pays" principle includes those ... parties who actively caused or
"

contributed to the problem....""

According to K. Aitkenhead, the term "polluter" includes

those parties that have caused or added to the pollution of a particular site.83 And finally, it
has been said that a "polluter" is someone who "... directly degrades the environment or
creates conditions which lead to its degradation?""

e.

Rationale

This brief review of the most prevalent definitions of the "polluter pays" principle in the
literature clearly indicates that no universal definition exists amongst scholars writing in this
area To the contrary, each author i f i s e s the principle with his or her own ideas about who
should pay. These definitional differences kely tie in what one perceives to be the underlying
rationale for the principle. En fact, it is doubtfir1 that it is even possible to define "polluter"
for purposes of the principle without considering its underlying rationale. Unfortunately,
though, most scholars do not significantly address this issue. For the most part, they simply
discuss the reasons they believe to underlie the "polluter pays" principle in a summary fashion.
Nonetheless, it is possible to glean four main rationale that are ofien referred to (albeit
81

Supra note 76. In fact, Nagle uses the terms cazise and contt-ibution interchangeably throughout his
article. When he concludes that traditional common law standards of causation should be adopted, however, this
approach leaves the reader somewhat conhsed.
87

'Supra note 6 1 at 90.

8 3 ~ .Aitkenhead, s l p m

note 49.

%ate by the Delegation of the Federal Republic of Germany, "The Polluter-Pays Principles Scope and
Recommendations for Putting it into Force" in Organisation for Economic Co-operation and Development, The
Polluter Pays Principle: dejinition, analysis, implementarion (Paris: OECD, 1975) 67 at 68 p r n p hasis added].

sometimes briefly) in the literature. As will be seen, they are all based on notions of either
econornic efficiency or moral fairness.

First, as noted earlier in this chapter, the "polluter pays" principle is seen by many to be
efficient from an economic point of view in that it internalizes environmental costs into the
cost of the environmentally-burdensome activity itself8' This in turn ensures that those
engaging in activities which potentially could result in environmental damage will conduct
their operations ail the more carehlly to avoid excess environmental costs.g6 Although the
issue is far from clear, it appears that this underlying economic rationale would point to
liability for parties that caused (or at least contributed to) the damage in q~estion.'~

A second rationale often advanced in the literature is the moraI idea that people should be
held accountable for the consequences of their actions. For some, this means that a polluter
should only pay for damage that he or she has caused.88 For others, it means that he or she
should be liable for damage that has been caused or contributed to."

Third, some commentators would qualify this moral notion to say that it is fair to hold people
accountable for the consequences of their actions only if they should have known better. In

"see, for esample: supm note 40; OECD, supra note 5 I ; and B. Jones. supra note 69.

'68.Jones. ibid.at 21.

See also: supra note 56 at 300.
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The issue is "far fkom clear" largely because a satisfactory answer was not found in the contekT of
creating a liability r e m e for the clean up of environmental damage. Two serious attempts at conducting an
economic analysis in this conte,ut that were reviewed do not directly answer the question, but they do use language
of cause and contribution throughout: see supra note 40 and Notes, "Allocating the Costs of Hazardous Waste
Disposal" (1 98 I) 94 Haw. L. Rev. 584. The OECD's economic treatment of the principle does not explicitly deal
with this question either. In the context of tort Iaw, however, it has been argued that the economic goal of
internabng costs points to liability for those who cause them: G. Calabresi, "Some Thoughts on Risk Distribution
and the Law of Torts" (1 96 I) 70 Yale L. J. 499; and G. CaIabresi, supra note 67.
"see, for example, R. Epstein, A Theory of Environmenfal Protecfio,~:The Case oj Superjund
(University of Toronto: Law & Economics Workshop Series, 1981) where it is argued that justice and fairness
require everyone to assume responsibility for the damage he or she causes.
''see, for example. supra note 76..

this way, liability would be based on a claim of prior fault.g0 As noted by the Alberta
Contaminated Sites Liability Issues Task Force:

Ifthe underlying theme is punishment, then a person's lack of fault would be
a defence against having to pay the costs of clean-up ..-.A polluter may be
morally blameless in some circumstances - eg. if he did not know that
contamination was occurring, or did not know that the substance involved
was a contaminant, or complied with all applicable common law, regulatory,
and scientific standards in effect at the time the contamination occurred.gL
Adopting this rationale, only those who knew, o r should have known, that environmental
damage would occur should be liable to pay for its clean-up.

And finally, a fourth rationale often cited in the literature is grounded in notions of economic
benefit- According to R Crowley & F. Thompson, for example, the justification for imposing
Iiability on the "polluter" through the ccpolluterpays" principle lies in an attempt to match
economic benefits with economic costs. Since the polIuter benefited economically from the

activity that resulted in the environmental damage, the polluter should, in fairness, pay for the
clean-up .g'

Others have been quick to point out, however, that it is wrong to assume that benefits and
costs always match up as these authors suggest. In the real world, it may not be the case that

But such
the polluter actually benefited from the activity leading to the conta~nination.~~
criticisms appear to have a pre-conceived notion of ccpolluter"in mind. To say that the
"benefits" rationale cannot justifL the ccpolluterpays" principle because ccpolluters"often do

'Osee, for example, M. McDonald, supm note 48.

gl~ontaminated
Sites Liability Issues Task Force, Final Reporl to the ilfiinsfer(Edmonton, April 1992)
at 6.

"R. Crowley & F. Thompson, supra note 45 at 107.
'%or discussions of the f d q that polluters dways benefig see: supra note 40 and M. McDonald, supm
note 48.

not benefit suggests that one has already defined the term "polluter"- One can meet such
.

.

arguments by stating that, under the "benefits" rationale, a "polluter" would be defined as
anyone who benefited from the activities leading to the environmental damage in question.
The literature does in fact suggest that this may be yet another way to define a "polluter" for
purposes of the "polluter pays" principle. K. Slatturn, for example, notes the view that
ccpoIluters"are those parties who benefited economically from their hamfbl behavior. It is
thus these parties who should bear the economic responsibility for their actsg4 Similarly. in
the context-ofcontaminated sites, G. Ford et a[. have described the ccpolluterspay"' principle

as including those who ". .. benefited directly from the economic activities associated with the
contamination-"''

In sum, the literature reveals four possible definitions of "polluter" for purposes of the
"polluter pays" principle. These are the most common definitions cited by scholars writing
in the area of environmental clean-up Liability. Each is supported by rationale based either on
notions of economic efficiency or moral f ~ e s s They
.
are as follows: (a) someone who
interztionaI& or negligently caused environmental damage; (b) someone who cazised

environmental damage; (c) someone who contributed to environmental damage; and (d)
someone who benefited from the activities leading to the environmental damage. As far as
popularity amongst them is concerned, @) is the most commonly-cited definition foIlowed by
(c) and (d) in second place. Definition (a) based on notions of fault is the least cited. In any
event, what is apparent from these definitions is that the majority of scholars take the view
that liability for cleaning up environmental damage can be justified as fair and efficient only
where a party was at fault, caused or contributed to the damage, or benefited from the
activities that led to the damage-

k SlaUurn, "1s the h i r e d Sfares v. Ofin Decision Full of Sound and Fury Sig@ing Nothing?: The
Future of RetroactiveLiability of the Comprehensive Environmenral Response, Compensation, and Liabilip A cr"
( 1 997) 25 Pepp. L. Rev. 141 at 1679

"G. Ford, er ol.,.supra note 44 at 2.

2.

Beneficiary Pays Principle

Along with the "polluter pays" principle, the second most prevalent ground for imposing
liability for environmental clean-up identified by the literature is that of "beneficiary pays".
It was noted above that some schoIars use notions of benefit in their definition o f the "poUuter
pays7'

More common, however, is the use of a benefits rationale t o form a distinct

principle upon which t o ground environmental liability, separate and apart from that of
"polluter pays".

After noting that the c'polluter pays" principle should b e paramount in determining
contaminated site Liability, the CCME Report also stated that "[t] he principle o f "beneficiary
pays" should be supported in contaminated site remediation policy and l e g i s l a t i ~ n . " ~
Clearly,
~
the Report considers these to be distinct principles. Although no definition is given for the
ccpoluterpays"principle, the "beneficiary pays" principle is said to be based on the idea that
there should be no "unfair enrichment". The CCME Report states as follows:
The meaning of this principle can be explained as follows: those who will
benefit fi-om the cleanup o f a contaminated site should not be "unfairly
enriched. They should contribute according to the benefit that they derive
fiom the remediation. For example, a present owner o f a contaminated site
may have purchased an already-contaminated site at a significant discount;
s/he should not be allowed to profit unfairly by selling the remediated site at
a premium - unless o f course she contributed to the costs o f remediation in
proportion to increases in the property value generated by remediation."
Similarly, according to D. Saxe, liability can be justified where a party will benefit financially
fiom any clean-up of a property if it does not contribute to the cost o f that clean-up. This

96~Upro
note 14 at 3-4.

"1bid. at 4 Emphasis added].

would occur where a price advantage was obtained when the property was purchased and an
increase in market value occurs once the property is cleaned up. 98

Despite these views, however, it is more typical for scholars to refer to benefit from the
activities leading to the damage rather than to benefit from the clean-up itself when discussing
the "beneficiary pays" principle. By and large, scholars focus upon the second aspect of this
principle identified by the CCME Report as follows:
A second aspect of "beneficiary pays" is the notion that a person who
benefited from the activity resulting in the contamination should share
Liability for its cleanup with other responsible persons.99

Thus, S. Globerman & R. Schwindt have defined the "beneficiary pays" principle as
embracing the notion that those who benefit economically from an activity that creates
environmental hazards should pay for its c l e a n - ~ p . 'For
~ ~ M. McDonald, it is arguable that
inherent within this principle is a moral limit equivalent to the amount of benefit received fiom
the polluting activities.lo'

Among others, the literature reveals three potential problems with the "beneficiary pays"

principle- F i , according to M. McDonald, given his view of the moral Iirnit inherent in this
principle, the goal of site remediation may "... require remediation substantially in excess of

9 8 ~ .Saxe, Can~orninaledLand, paper prepared for the Law Reform Commission of Canada (March
1990) [unpublished] at 195. K- Vandekerckhove would incIude this notion of benefiting from the clean-up itself
as part of her definition of the "polluter pays" principle under a benefits rationale. To her mind, where a party
acquires a polluted site for a reduced price because of its pollution, that party realizes an economic benefit out of
the pollution. In that case, "... a fair application of the PPP should not prevent him fiorn paying at Ieast part of the
clean-up costs.": K. Vandekerckhove, supra note 5 1 at 240-4 1.

g g ~ u p note
m 14 at 4 [Emphasis added].
1 0 0 ~ u pnote
, ~ 40 at 39.

'O'M. McDonald, supra note 48 at 75.

any benefits derived fiom previous acts of pollution."14 Second there is the difficult problem

of defining the term "beneficiary" for purposes of this principle. Numerous parties may have
benefited either Eom the activities leading up to the damage or may have been unjustly
enriched fkom any clean-up to which they did not contribute. Despite advocating for an
adherence to the "beneficiary pays" principle, the CCME Report noted that the Core Group
was unable to reach any consensus on all the parties who could be labelled a "beneficiary".

In its view, pursuing this aspect of the principle would require additional time and eff~rt.'~'
And third, as alluded to earlier in this chapter, some scholars have suggested that attempting

to define this term might be impractical in any event given that, on a broad notion of
"benefityy,it would be possible to find that many members of society (even perhaps society as
a whole) derived some benefit &om the activities in question.'@'
Although these concerns are often noted, the "beneficiary pays" principle still emerges as the
second most popular ground cited in the Literature for the imposition of liability for the clean-

up of environmental damage. It serves to justifjr liability, largeiy as a matter of fairness, upon
parties who either benefited f?om the activities leading to the damage or who stand to benefit

£?om the clean-up itself.
D.

Should Environmental Liability Be Apportioned Amongst Responsible
Persons?

The discussion above showed how scholars use notions of efficiency and fairness in
considering upon whom liability for the clean-up of environmental damage should be imposed.
Notions of efficiency and fairness arise, however, in every single issue that must be addressed

103~qn-a
note 14 at 4.

lmOn the other hand, too narrow a view of "beneficiary" might render the principle equally problematic.
According to S. Poulter, for example, because decades may have elapsed between the polluting activities and the
cleanup, in the case of corporate actors, "... the shareholders who received the profits of the activities are likely to
be Werent from those who incur the losses associated with the [clean-up] liability.": supra note 6 1 at 90.

in creating a liability regime for the clean-up of environmental damage. This was equally
apparent in the first section of this chapter dealing with societal versus individual
responsibility. In this section, which wilI consider what the literature has to say about whether

and how environmental liability should be apportioned, notions of efficiency and fairness will
again emerge.

Assuming that the adopted grounds for liability identifjr more than one party who should be
liable for the costs of environmental damage, what should the amount of each party's liability
be? As stated by J. Hyson, "[hlere the concern is not about the imposition of liability but
about the scope of liability imposed; the concern is over dz.sproportzonate liability."'05
With one exception to be discussed at the end of this section, the literature reveals two
fundamental approaches to this issue of scope of liability in the context of cleaning up
environmental damage. They are: (a) the apportionment of liability amongst a number of
responsible parties in accordance with their individual degree of responsibility for the
problem; and @) the imposition of joint and several Liability whereby each party is liable for
the total costs of clean-up regardless of its particular degree of involvement and regardless
of whether other responsible parties are also identified.
At £irst glance it may seem that those scholars who argue for the imposition of liability upon

either the "polluter" or "beneficiary" pays principle would prefer the first approach of
apportioning liability. The Alberta Contaminated Sites Liability Issues Task Force, for
example, has concluded that apportioning liability is more consistent with the "polluter pays"
principle than is joint and several liability. In this way, liability would be apportioned on the
basis of each polluter's contribution to the damage.lo6 Or, where the "beneficiary pays"
'05 J. Hymn, LLFaimess
and h i n t and Several Liability in Government Cost Recovery Actions Under
CERCLA" ( 1 997) 2 1 Harv. L. Rev, 137 at 144.

lMsupro
note 9 1 at 9 and 24. Similarly, according to K.fitkenhead, fairness demands that polluters pay
for the clean-up of contaminated sites only to the extent of their responsibility. To ensure this, she proposes that
a remediation h d be available to cover the share of those polluters who are defunct or insolvent: K. Aitkenhead,

principle is applied, the degree of benefit obtained would determine each beneficiary's
respective clean-up share. Notions of fairness and efficiency are said to underIie this
approach.

But not all scholars who support the "polluter" and "beneficiary" pays principles agree with
these views. Equally common amongst such scholars is adherence to a joint and several
approach to liability in this context- On this view, once a party is identified as liable on the
basis of either principle, valid reasons exist for imposing Liability jointly and severally upon
that party. Again, it is argued that this approach is justified on grounds of fairness and
efficiency.

The literature reveals a number of arguments in support of imposing joint and several
environmental liability. First, such an approach would ibe consistent with traditional tort law
doctrine. At common law, where two or more acts combine to produce a single result that
is incapable of any reasonable division, it is said that both (or more) actors are equally liabIe
for the entire harm. Thus, the plaintiff need only pursue one actor to recover the entire
loss.L07Second, the harshness of this result can be mitigated by providing a statutory right
of contribution allowing the one who has paid the entire costs of clean-up to pursue others
for their share.lo8Third, according to J. Hyson, "[tlhe threat of joint and several liability, and
hence disproportionate liability is essential to [the government's] ability to win ~ettlernents."'~~
supra note 49.
O' M
'
Hernandez, "Cost Recovery or Contribution?: Resolving the Controversy Over CERCLA Claims
Brought By Potentially Responsible Parties" (1 997) 2 1 Harv. L, R e v . 83 at 99.

'081bid. at 102-103. But K. Aitkenhead is correct to point out that such a right of recovery is only as
valuable as the soIvency of those you are cIaiming against: K.A i t l i d e a d supra note 49 at 27. Furthermore, as
a general rule, a right of contribution does not absolve a tortfernor o f initial &I1 liability under a joint and several
liability rule because the contribution right exists only after joint amd several Iiability has been imposed and the
currently liable party has discharged more than its fair share of that liability: see M.Gergen, supra note 72 at 640.
Even when all responsible parties are solvent and available for a court action, the original defadant(s) must bear
the expense ofbringing all these parties into the litigation: see Note, "Developments in the Law -Toxic Waste
Litigation" (1986) 99 Harv. L. Rev. I458 at 1532.
LOg~~
note
p r 105
a at 145.

Ifpotentially Liable parties know that each one of them could be stuck with the entire bill, they
are more likely to settle not only with the government but also amongst themselves-

Still another argument that has been advanced is that joint and several liability is more
efficient from an economic point of view in that it forces all potentidly Iiable parties to
internalize the fbll costs (and not just a portion) of potential environmental damage. These
parties can in turn bargain amongst themselves to apportion the true costs of dean-up as
between each other."'

Economic analysis also suggests that joint and several liability will

have a deterrent effect on potentially liable parties. "l

Lastly, scholars have suggested that joint and several liability is preferable in this context
given that the complexity of the issues would make it very difficult (if not impossible) for
governments to prove responsibility on an individual basis in an attempt to apportion liability.

J. Coop suggests that this would only serve to slow down the rate of clean-up, increase
expenditures f?om the public purse, and turn the administrative board issuing clean-up orders
from a "quick and specialized" tribunal into a court of law.I12

In response, a number of arguments have been advanced against the adoption of joint and
several liability in the creation of a liability regime for the clean-up of environmental damage.
First, it has been suggested that joint and several Liability is findamentally unfair because a
single party responsible for only a small fraction of the damage could bear financial
responsibility for the entire clean-up cost. Since it requires a party to pay for more than he
was responsible for creating, it makes him Iiable for the actions of others in addition to his

"@Notes, supra note 87 at 588.

"'J. Coop, "Beyond Appletex: The Status of "Fairness" Litigation and the Challenges Posed by the
Doctrines of "Fairness" (1997) 7 J.E.L.P. 1 15. In response, others have suggested ways to deal with the factual
~ c d t i eof
s determining contribution to environmentaI damage. For instance, expert allocation paneIs could be
used, or the onus of proof could be reversed by holding all responsible parties liabIe in equal shares unless they
can prove their disproportionate contributions: K. Aitkenhead, supra note 49 at 30.

own.'* Second, others have argued that joint and several liability in this context amounts to
nothing more than a "deep pockets" approach to liability which focuses on ease of recovery
rather than fairness. In the context of CERCLA it has been noted that: "@]ecause liability
is joint and several ... the "deep pocket" defendant- is typically the litigation target, even
though it may have contributed only a minor part of the p~llution."~~'

Third, some authors maintain that fear of the imposition of joint and several liability may
decrease the likelihood of voluntary participation in the clean-up of environmental damage.

If a party comes forward to admit some responsibility, it might get stuck with the entire bill. 11*
In this way, a party who was most responsible for the damage may end up paying less than

a party less re~ponsible."~Fourth, many commentators argue that fairness demands that
clean-up costs be allocated fairly fiom the outset and not left to be determined in subsequent
contribution actions. 'I7 In dismissing arguments regarding the vagueness o f t he concept of
"faimess" in this context, Alberta's Contaminated Sites Liability Issues Task Force has stated
as follows:
The Task Force does not think that the appropriate response to the legitimate
concern about certainty would be to abandon the principle of fair allocation
of costs. It would be preferable to attempt to reduce the level of uncertainty,
rather than adopt a certain, but unfair, system of allocating costs (such as Bill
53'sjoint and several liability for anyone who might have had some connection
with the site, no matter how remote, no matter how blameless).118
113

See, for example: F. Cross & S. S e g d "And the Meek Shall tnhent Cleaner Earth" ( 1 993/94) 9 Nat.
Resources & Envt'l L. 269 at 27 1 ;and K. Aitkenhead, supra note 49 at 25-3 1.
114

Butler & Binion, EnvironnlentalLaw Simpll$ed: A Practical Guide for Oil and Gas Operariorzs
(Oklahoma: Penwell Books, 1993) at 5. In Canad& governments have claimed to reject such a "deep pockets"
approach to Liability. The CCME Report, which all environment ministers supported in 1993, recommends that
"[dleep pockets as a determinant of liability, should be rejected.": szcpra note 14 at 3.
115~ational
Round Table on the Environment and the Economy, supra note 44 at I 1.

Klimek, supra note 50 at 208.
.1I7

See, for example, supra note 14 at 3.

118~upm
note 9 1 at 18.

In response to concerns about burdening the government with the task of allocating costs, the
Task Force concluded that administrative ease should not be the criterion for determining
how clean-up costs should be borne. Neither, in its view, should administrative ease justify
-

an unfair distribution of costs. According to the Task Force, its focus on ease of recovery and
the deepest pocket rather than on quantifying a person's fair share makes joint and several
liabiIity fbndamentally incompatible with the concept of fairness. As regards the argument
that such docation is better left to subsequent contribution actions, the Task Force concluded
that "[ilt is not good policy to encourage Litigati~n."~'~

Finally, some authors cast doubt on the economic efficiency arguments presented in favour
of joint and several Liability. Many scholars blame joint and several liability for the high
transaction and settlement costs that have resulted under CERCLA.'*~There is also debate
about the incentive and deterrent effects a joint and several liability rule is said to entail.
Discussing the rule in the context of actions in negligence, it has been said that:
Even ifdeterrence is possible, it would seem maximized by the certainty that
each joint tortfeasor will bear some of the loss. The avoidance of negligent
conduct would probably be enhanced by the knowledge that every liable
tortfeasor will pay something rather than by the existence of a chance that
some tortfeasors will escape all compensation responsibility .I2'

In sum, the literature reveals a number of arguments that can be advanced to support either
the apportionment of liability or the imposition of joint and several liability in the context of
liability for the clean-up of environmental damage. All are grounded in notions of fairness or
efficiency. Each points to an approach that is as prevalent in the literature as the other.

' " ~ c c o r d i n ~to D. Mazmanian & D. Morel], for example, " ~ l e c a u s eunder strict joint and several
liability, anyone involved can be held accountable for the entire cleanup cob*, businesses have devoted an
enormous amount of energy to fighting [the government] and one another through the legal system rather than
contributing to the cleanup task.": supra note 64.
L21~ommeots,
"The Allocation of Loss Among Joint Tortfeasors" (1 968) 4 1 South. Calif L. R. 728 at
730.

Before leaving this issue, however, it should be noted that one scholar was located who does
not form part o f this apportionment versus joint and several liability debate common in the
literature. According to R Epstein, we should not ask whether environmental liability should
be apportioned amongst responsible parties or whether it should be joint and several. Rather,
to his mind, fiom an efficiency point of view, the goal of environmental protection would be
better served if the idea of '3ointY7liability were eliminated altogether. In his discussion of

CERCLA, he states as follows:
With respect to the liability provisions the major assumption behind the Act
seems to be that the more parties who are held ... responsible, the greater
degree of compliance that can be expected. Yet here the argument misses the
simple but important point that the positive incentives generated by the statute
are necessarily limited by the amount of damages that can be recovered from
all interested parties. The very act of insisting that defendant B can be joined
to defendant A only serves to reduce the costs to A of non-compliance from
the Act. Instead of knowing that he alone will be required to bear the full
brunt of the liability rules, A now knows that some other party may be
required, be it by direct action or suit for contribution and indemnity, to be
responsible in part for the losses in question.'"
Thus Epstein concludes that a better strategy would be to limit liability under CERCLA to
a single party, he or she who was in possession of the hazardous substance just before its
release1=,and in turn allow that party to adjust his or her rights and duties "... with persons
in the stream of commerce by ~ontract."'~"~ attempt should be made to identify other
responsible parties.

"Suuprn note 88 at 28-29.

lUF3ecausehe "... is n o r n a b in the best position to avoid the harm ...." : ibid. at 29.

12'1bid. at 3 1.

Conclusion

From this literature review, it is clear that authors writing in the area of environmental liability
hold diverse views on many of the issues that arise in this context. No single theory of
environmental liability emerges. Nonetheless, the literature reveals a number of general
principles that can serve to guide the creation of a statutory liability regime for the clean-up
of environmental damage.

By and large, scholars agree that individual parties (and not society as a whole) should pay
for the costs of cIeaning up environmental damage. The most common grounds for imposing
such liability revealed in the literature are those of "polluter" and "beneficiary" pays. On the
issue of apportioning liability, scholars are divided between two main approaches: (a) the
apportionment of liability on the basis of contribution; and (b) the imposition of joint and
several liability. Notions of fairness and efficiency are said to underlie all of these guiding
principles.

Before comparing these views with Alberta's current liability regime, it is first necessary to
set out the details of this regime. The next two chapters ofthis thesis are devoted to this task.
Once done, it will be possible to consider how Alberta's regime relates to the principles that
emerge from the literature reviewed in this chapter. In particular, it will b e possible to
consider whether, and to what extent, Alberta's current regime is consistent with and finds
support in the views of schoIars writing in this area.

CHAPTER 3:

LEGISLATION IN ALBERTA

This Chapter reviews the current legislative schemes governing liability for well abandonment,
reclamation, release of substances, and contaminated sites in Alberta. In particular, the issue
of who is Liable for each type ofliability is highlighted. Each type of IiabiIity and its applicable
legislative provisions are reviewed in turn. Any policies and practices adopted by the
regulators responsible for implementing this legislation are canvassed in the next chapter of
this thesis.

A.

Well Abandonment and Reclamation

1.

Jurisdictional Issues

The duties to abandon and to reclaim inactive oil and gas well sites are two distinct legal
obligations under the current statutory regime in Alberta. The first arises under the Oil and
Gas Conservation Act (the " O G C K ' ) ) which
' ~ ~ is administered and enforced by the Alberta

Energy and Utilities Board (the "EUB"). The second, that of reclamation, falls within the
mandate of Alberta Environment ( " A E W ) and is set forth in Alberta's Environmental
Protection and Enhancement Act (the "EPEA")'~~.

Both the EUB and AENV have jurisdiction over the environmental impacts of oil and gas
wells. While the EUB7senvironmental mandate is restricted to energy projects, AENV7s
mandate is much broader and applies generalIy to the environmental impacts of all activities
within the province. The EUB7senvironmental mandate over oil and gas operations is set
forth in section 4 of the OGCA which states that the purposes of the Act are, among other
things: (a) to effect the conservation oS and to prevent the waste of, the oil and gas resources

of Alberta; (b) to secure the observance of safe and efficient practices in the abandonment of
wells and in operations for the production of oil and gas; and (c) to control pollution above,
at or below the surface in the drilling of weUs and in operations for the production of oil and
gas and in other operations over which the EUB has jurisdiction. By contrast. section 2 of
the EPEA sets out a broader mandate for AENV that covers environmental matters within
the province generally. It states that the purpose of the Act is to support and promote the
protection, enhancement, and wise use of the environment while recognizing a number of
principles, including those of sustainable development and polluter pays.
Since the EUB and AENV both have authority over the environmental impacts of oil and gas
well% this "... competing jurisdiction ... has often led to confbsion in the oil and gas industry
as to where each agency's powers begin and end."'= To alleviate some of this confusion. the
EUB and AENV have entered into a Memorandum of Understanding ("MOW) for purposes

of clarifying their respective responsibilities in regard to the suspension, abandonment,
decontamination, and surface land reclarnation activities at upstream oil and gas facilities.12'
Generally-speaking, the EUB is responsible for ensuring the proper suspension and
abandonment of oil and gas wells, while AENV is responsible for decontamination (or
remediation) and surface land reclamation activities.

2.

Well Abandonment

The MOU defines "abandonment" as the permanent dismantlement of a Licensed facility so
that it is permanently incapable of its licensed use. It typically includes: (a) leaving downhole
or subsuIface structures in a permanently safe and stable condition in accordance with EUB
requirements; @) removal of associated equipment and structures; (c) removal of all produced
1
2
'
8
. Gilmour, supra note 24 at SO. The c o d h i o n is particularly acute in relation to abandonment and
reclamation responsibilities since the term 'reclamation' is defmed broadly in the EPEA to include some activities
typicaIly associated with abandonment
128

The MOU is attached to EUB, Infomalional Letter 1L 98-02, Suspension, Abandonmenr,
Decontamination, and Surface Land Reclamation of Upstream Oil and Gas Facilities (March 26, 1998).

liquids; and (d) the removal and appropriate disposal of structural concrete.'"

From an

environmental point of view, abandonment of a well means converting the drilled well to a
condition that can be left indefinitely without further attention and will not damage freshwater
~~
Court of Appeal has
supplies, potential petroleum reservoirs or the e n ~ i r o n m e n t . 'Alberta's
defined well abandonment as:
... the process of sealing a hole which has been drilled for oil or gas, at the end
of its useful life, to render it environmentally safe. In general terms, the
process requires that the well bore be sealed at various points dong its Iength
to prevent cross-flows of liquids or gases between formations, or into aquifers
or fiom the surface. The cost may vary fiom a few hundred dollars to tens of
thousands of dollars depending on the circumstance^.^^^

Although the proper abandonment of wells was understood to be of environmental
importance for some time, it was not until 1994 that a clear legal duty was firmly established
in Alberta law. In 1994, amendments to the OGCA set out a statutory obligation requiring
the abandonment of wells in certain circumstances. Further, the amendments set out who
would be responsible for carrying out this obligation. 13'

"'lb id.
'3%etroleum Communication Foundation, Our Pehofeu??lChallenge: fiploring Canada 's Oil and Gas
Indusny (Calgary, I 999) at 92.
131~onamericana
de Bienes y Servicios SA. (Receiver o n V. Northern Badger Oil & Gas Ltd-, 1199 11
W - W R 577 (Alta C.A) at 582, leave to appeal to the S.C.C. refked (1992), 86 D.L.R. (4th) 56711. From these
descriptions, it will be noted that a large part of abandonment (i-e. leaving downhole structures in the ground) is
not properly concerned with "cleaning up" environmental damage as are the other three types of liability canvassed
in this thesis. Nonethefess, other aspects of the abandonment process are concerned with such clean-up - the
removal of associated equiprnenf structural concrete, and all produced Iiquids for example.

l3*~rior
to these amendments, the legislation did not specifically set out to whom an order for well
abandonment could be directed. There were consistent references throughout the legislation to the licensee of a
well, however B. Kuhn, "Case Comment: Panamericana de Bienes y Servicios Sd.v. Norther- Badger Oil &
Gas Ltd." (199 I), 8 1 Alta..L.R. (2d) 68 at 69-70. See also supra note 17 at 10-13.

In large measure, these statutory amendments were the result of a long process the EUB had
embarked upon to try to curb the number of "orphan wells" in Alberta.L33As part of this
process, the Board issued a report in December 1989 summarizing its recommendations for
legislative changes to firmly establish a statutory obligation for well abandonment.

On the question of who should bear this obligation, the Board took the view that "... the
responsibility for proper abandonment of a well should fall to the primary beneficiaries of the
well."L3JIn the Board's opinion, this principle meant that responsibility for well abandonment
should fall first on the entity that holds the Board's licence (i-e. the well licensee), then on any
or alI working interest owners of the ~ e I 1 . ' ~ ~

Although the Board was of the view that most problems would likely be resolved at this
stage, it noted that, in the event no working interest owners existed, the Board should be able
to look to previous licensees. In its view, "... this is a logical extension, intended partly to
ensure that those who sell low-productivity wells do so to viable, responsible operators who
If these steps
can be relied upon to abandon the wells properly as and when ne~essary."'~~
failed to uncover a responsible party, the Board stated that it would look to the owner of the

mineral rights in order to fix responsibility on the lessee of the mineral rights. According to
the Board, even where the lessee was not a working interest owner, it was likely a beneficiary
in most instances since it would be receiving ovemding royalties or other benefits.

'33AnAn.'orphan77
well can be loosely defined as one whose owners cannot be located, have ceased to exist
or are insolvent

'%ergy
Resources Conservation Board., Reconrrnendotions to Limir the Public Riskfionr Cotporcate
Insolvencies Involving ltzactive Wells (December 1989) at i.
13?n the oil and gas industry, it is common for companies to own working interests in various wells and
related facilities which are operated by third parties. The relationship between the working interest owners and
the operator is normally governed by a standard form operating agreement developed by the Canadian Association
of Petroleum Laudmen (CAPL). Although the Iicensee/operator is typically also an owner, ownership is not
required and there may be instances where the licensee/operator has no ownership interest in the well and related
facilities.

" ' ~ u ~ r nnote 134 at 4.

In the result, the Board proposed to establish, in law, a descending order of responsibility for
ensuring the proper abandonment of a well. The proposed legislative changes would place
primary responsibility upon the licensee (or a receiver or other representative of the licensee
who had assumed control and management of the business of an insolvent, deceased or
incapacitated licensee). Ifthis party were to default in its obligation to abandon a well, the
obligation would fall upon the following parties in descending order:
(a)

the remaining working interest owners with the obligation
falling firstly on the working interest owner having the largest
interest, and then on the working interest owner having the
second largest interest, and so on;

(b)

previous licensees of the well;

(c)

a lessee of the mineral rights;

(d)

previous lessees of the mineral rights; and

(e)

the mineral rights owner.137

Among other things, the Board also proposed that the costs of abandonment plus a penalty
of25 percent would be a debt payable by the defaulting parties to the party which undertook
the

Finally, it appears the Board had assumed that liability for well

abandonment would be joint and several.L39
When the OGCA was ultimately amended in 1994, however, these recommendations were
not reflected in the changes made to the legislation. Clearly, discussions between government
and industry had influenced the amendments that were eventually adopted. According to one

participant, some members of the oil and gas industry had argued that abandonment liability

13%.

Prince,"Orphan WeW' in Canadian Petroleum Law Foundation, hf&eriaZs Preparedfor a Senrinar

on Orphan Wells (Calgary, AB,February 199 1) at 7.

should go no hrther than level @) above, that of previous licensee^.'^^ Others had agreed
that liability should extend as far as previous Licensees, but felt that this should only occur in
cases where transfers had taken place between parties who were not at arm's length."'

In June 1990, representatives of three petroleum industry associations, the Canadian
Petroleum Association, the Independent Producers Association of Canada, and the Small
Explorers and Producers Association of Canada, agreed with the ERCB and other
governmental representatives to form a task force to explore alternatives to the ERCB7s
recommendations in its December 1989 report. In December 1990, this Joint Industry Task
Force presented its final report to the g~vernment.~'~

In its report, the Task Force rejected the ERCBYs"descending order of responsibility"
concept- Under this concept, the original well licensee could potentially be liable for the well
forever. Moreover, in the Task Force's view, attaching responsibility to everybody from
licensee to mineral owner who, in essence, had directly or indirectly derived a benefit from
the well would have a negative impact on industry activity in that it would attract large
contingent liabilities on parties who had legitimately transferred their interests."'

Finally, the

Task Force was concerned that one consequence of such contingent liability would be to
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Ibid. at 6. Prince notes that this approach would have been compatible with the view of abandonment
as simply the fmal stage of drilling and therefore part of the direct development and operating costs of a well.
These costs have traditionally been contractually accepted by working interest participants, as opposed to mineral
owners, and, in his view, the complications to industry that wouId ensue fiorn changing that set of relationships
could make it unworkable.

141hdependentPetroleum Association of Canada, Letter to Orphan Well Task Force (May 17, 1990).
142

Canadian Petroleum Association, Independent Petroleum Association & Small Ekplorers and
Producers Association of Canada, Joint Indushy Task Force Recommendations to Limit the Pttblic Risk from
Colporate lnsolvencies involving inactive LVells (Calgary, AB, December 1990). For a summary of this report,
see: D. Larson, "Orphan Wells: We Shall Abandon No Well Before Its Time" in Canadian Petroleum Law
Foundation, Materials Preparedfor a Seminar on Orphan Wells (Calgary, AB, February 199 1).
143~anadian
Petroleum Association, ibid. at 1.

change the traditional business relationship in oil and gas joint ventures fiorn one of tenants

in common to one of joint and several liability.'*
Instead, the Task Force recommended that liability for well abandonment should reside with
the licensee of record in every instance. It would be the responsibility of the licensee to
ensure that it, along with its working interest participants, abandoned all wells when required.
Ka working interest participant appeared reluctant to share in the costs, resort could be had
to the contractual rights and remedies available under the agreements governing the parties'
relationships and at law generally. In essence, this approach represented the current state of
affairs in the industry and was considered to be preferable to the Board's pr0posa1.l'~

In those cases where a participant failed to contribute its proportionate share of abandonment
costs, the Task Force recommended that an abandonment knd be available to ensure that
these costs would be covered.'"

Access to the h n d would, however, be restricted to those

instances where a participant was insolvent or non-existent. Where the licensee/operator had
disappeared and the other working interest participants had not undertaken the abandonment,
the ERCB would be empowered to abandon the well, compel the other participants'
performance, and, as a last resort, attach the abandonment fund to cover any costs associated
with the well abandonment. Finally, a penalty of 25% of the abandonment costs would be
chargeable against those participants who had failed to contribute.'" On balance, the Task

IUlbid. at 5. Where parties are tenants in common, their rights, duties, and obligations are not shared
jointly or collective1y. Rather, each party is responsible for its own share of costs according to its participating
interest.
L 4 5 ~L.

m n , supra note 142 at 12.

L%e Fund would be administered by a joint industryiERCB committee and would be funded through
special levies imposed on inactive (i-e.non-producing) wells: Canadian Petroleum Association, supra note I42
at 6-8.

'471bid.at 2. The idea behind this was to prevent any participant perceiving the h d as a substitute for
its own participation.

Force believed its proposals constituted a strong stance against potential orphans while at the
same time maintaining industry efficacy.
The amendments made to the OGCA in 1994 largely reflect these rec~mrnendations.'"~
Section 20.2 of the OGCA defines responsibility for well

According to

subsection (I), it is the licenseelsothat shall abandon a well when directed by the Board or
when required to do so by the regulations.15LUnder subsection (2), however, when directed
by the Board, the well shall be abandoned by the other working interest participants in the
well.lS2With respect to the costs of the abandonment, section 20.3(1) states that they shall

'"'~ven prior to the actual legislative changes, however, the EUB had adopted the Joint Industr); Task
Force's recommendations. In Informarional Letter IL 92-2: Well OwnershipAVorking interest Ownership Submission Requiremenrs issued on March 1, 1992, the EUB states that it is in agreement with the Task Force that
working interest owners should be responsible for ensuring that abandonment procedures are conducted. Further,
it notes that the EUB concurs with the Task Force's recommendation that it collect information about working
interest ownership at the following points in the life of a well: licensing, transfer of well license, suspension, and
abandonment At each stage, the licensee is to either confirm that it holds a one hundred percent working interest
in the well or submit a list of working interest participants indicating percentage participation. This Idormation
Letter remains in effect.
l"g~ection20.2 (along with a number of other provisions in the OGCA) will again be amended by Bill
13, Energy Stahctes Amendnlent =Ici,2000 [4th Sess., 24th Leg., 49 Elizabeth II, Alberta, 20001, which received
royal assent on May 30,2000. The amendments are largely directed at setting forth clear obligations in regard to
suspending wells, as well a s extending the Abandonment Fund to the reclamation of orphan wells and to the
abandonment and reclamation of certain other oil and gas production and processing facilities- On the general issue
of who is liable for well abandonment, however, the liability upon the licensee and working interest participants
will, for the most p m remain unchanged- Any changes that might be relevant on this specific issue will be noted
below. [Bill 13 was proclaimed in force on June 30,2000.1
"O~efined as "... a holder of a licence according to the records of the Board and includes a receivermanager of property of the licensee.": OGCA, s. 1(1)fl). A trustee of property of a licensee will be added to this
definition pursuant to Bill 13.
L S 1 ~ n d esubsection
r
3.068 of the Oil and Gas Conservation Regulations, Alta. Reg. l 5 1 n 1 (the
"OGCR"), a well must be abandoned: (a) on the termination of the rnineraI lease, surface lease, or right of entry;
(b) if the EUB notifies the licensee that in its opinion the well may be an environmental or a safety hazard; (c) if
the licensee is dissolved or the corporate registry status of the licensee is struck or rendered Liable to be struck
under any legislation governing corporations; (d) if the licensee has failed to suspend a well in accordance with the
regulations; or (e) when so ordered by the B o d
lS2~ection20.2(2)(a) of Bill 13 will change this plural reference of "the other working interest
participants" to the singular "a working interest participanty'. Thus, it states that, if the Board so directs, the well
is to be abandoned by a working interest participant other than the licensee. There is no indication, however, how
this party is to be chosen. .

be paid by the working interest participants in accordance with their proportionate share in

the well.'53

Where a working interest participant fails to pay its share of costs within a period of time
prescribed by the Board, it must, unless otherwise directed, pay a penalty equal to 25% of its
share of the well abandonment costs. Its share of well abandonment costs and any penalty
prescribed by the Board are a debt payable by the working interest participant in accordance
with its proportionate share in the well to the party who carried out the abandonment.
Among other things, the 1994 amendments to the OGCA created an Abandonment Fund and
authorized the Board to collect an Abandonment Fund levy.'"

Section 56.1(1) of the OGCA

sets out the purposes of the Fund as including the following: (a) to pay the well abandonment
costs and costs incurred in pursuing reimbursement of those h n d s where actions are
undertaken by the ~ o a r d ; ' ~and
' @) to pay for a defaulting working interest participant's share
of costs ifthe party who conducted the abandonment has taken all reasonable steps necessary
to collect these fbnds and has been unable to do so.156As noted, however, under Bill 13, the

la~ection1(1)&.2) defmes "working interest participant" as .'(...) a person who o\ms or controls all or
part of a beneficialor legal undivided interest in a well under agreements that pertain to the ownership of that we1l."
Bill 13 will remove the notion of "control" fiom this defmition. A party may also be deemed to be a working
interest participant in certain n m w circumstances after it has transferred its interest in a well but has failed to pay
its share of abandonment costs: section 20.4 of the OGCA [section 20.6 under Bill 131. Section l(1 )(SO 1)of the
OGCA (retained by Bill 13) defines "proportionate share" as regards a working interest participant as "the
percentage share equal to the participant's undivided interest in the well".
'%art 16.5of the OGCR makes abandonment fund levies payable by a licensee on all inactive wells (as
defined in the OGCR) licensed to that licensee.

'S5~ection
92 of the OGCA empowers the EUB to undertake the abandonment itself where an order has
not been complied with and the cost of that work is a debt payable by the licensee to the Board. Under Bill 13,
however, this section will authorize the Board to allocate the costs among the licensee and any or all other working
interest participants as is considered appropriate. Once allocated, such costs will become a debt payable to the
Board'S6~ursuantto s. 16.6 10 of the OGCR, where a person has abandoned a well and a working interest
participant has not paid its share of costs, the person who abandoned the well may apply to the Board for an
abandonment costs order against the party that did not pay. A person who has applied for such an order, and has
taken all reasonable steps to collect the costs owing fiom the working interest participant (including pursuing any
remedies available under agreements between the parties), may apply to the Board for reimbursement from the

purposes of this Fund will be expanded to include recovery not only of abandonment costs,
but also of suspension and reclamation costs related to both orphan wells and certain other
related facilities.lS7

In summary, liability for well abandonment is imposed on the following parties in Alberta:
(a) the we11 licensee or a receiver-manager (or trustee) of the property of the licensee; and (b)
the working interest participants of a

Where these parties are unable or unavailable

to cover their share of abandonment costs, resort can be had to the Abandonment FundContrary to the Board's recommendations in 1989, neither previous licensees, lessees of the
mineral rights, nor royalty interests holders will be pursued. Further, no liability will attach
to any parties that may have an interest in the surface of the land itself.

3.

Reclamation

The EPEA defines the term "recIamation" to mean any or all of the following: (a) the
removal of equipment or buildings or other structures or appurtenances; (b) the
decontamination of buildings or other structures or other appurtenances, or land or water; (c)
the stabilization, contouring, maintenance, conditioning, or reconstruction of the surface of
the land; and (d) any other procedure, operation, or requirement specified in the
reg~lations.'~~
Defined so broadly, the term "reclamation" describes the entire process fiom
Fund if it has failed to collect its costs: OGCR, s. 16.620. See also: EUB, Informational Letter- IL 95-3,
Abandonment Costs Order Application Reim bztrsement -4pplicaiion Abandonment Ftrnd. In short, the Fund is
intended as a last resort and industry participants will be called upon to fulfil their obligations before any resort to
the Fund is made.
157

See supra note 149. Even prior to Bill 13, e.xpenditures from the Fund for the suspension and
reclamation of wells and certain related facilities were authorized pursuant to an Order in Council of September
1997 : see Fund Advisory Committee, I99 7/98 Orphan WeN Fzind Annual Reporr (Calgary, April 1999). See
also: The Report andRecornmendations o f i e Orphan Facilities, Pipelines and Reclarnarion Subconzrnirtee (July
1996, revised October 1997) which proposed the changes reflected in this Order in Council as we11 as in Bill 13.
158hcludingthose that are deemed to be working interest participants by the OGCA'"EPEA, s. I (ccc).

abandoning a well or other facility to returning the land to equivalent capability. In other
words, it includes activities amounting to the abandonment, decontamination, and surface land
reclamation of a well site?'

Alberta has had reclamation legislation since March 29, 1963 when the Surface Reclurnaliorz

A d 6 ' came into force. Subsequently, it was replaced by a more extensive statute, the Larzd

Surface Conservation and Reclamation Act (the ccLSCRA")L62,which provided a
comprehensive scheme for reclaiming disturbed lands. In 1993, with the proclamation of the

EPEA the LSCRA was repealed. With a few modifications, the basic scheme of the LSCRA
was continued in the EPEA. In particular, Part 3 of the LSCRA, which created reclamation
liabilities, was re-drafted as Part 5 of the EPEA?

Prior to the EPEA, Part 3 of the LSCRA was the most important source of statutorilyimposed reclamation liabilities. In particular, it was Part 3 of the LSCRA which imposed
liability on "operators" of, principally, resource extraction activities to reclaim their
abandoned operations-la Among others, such activities included those where lands were
being used (or had been used) in comection with oil and gas wells, batteries, pipelines, and
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See, for example, supra note 128. Decontamination (also referred to as remediation) is defmed as the
removal, reduction, or neutralization of substances, dangerous oilfield waste, and/or hazardous material &om a site
so as to prevent or minimize any adverse effects on the environment now or in the &hue. Surface land reclamation
entails the stabilization, contouring, maintenance, conditioning, reconstruction, or revegetation of the land surface
to a state that permanently renders the land with a capability equivalent to its pre-disturbed state or for an ahernate
designated land use

I6%or a detailed review of the differencesbetween the LSCRA and the EPEA regimes, see: B. OyFerrall,
supra note 24; B. O'Ferrall, "Land Reclamation and CIean-up Liabilities" in Environnlental Direction, papers

delivered at an Insight seminar on September 19, 1990 (Toronto: Insight Press, 1990) Article IV;and T.
Meadows, 'More than Meets the Eye: Site Reclamation and Remediation under AEPEA" in Site Reciamarion and
Abandonment in the Petroleum Indusny, papers delivered at an Insight seminar on November 1 9, 1993 (Toronto:
Insight Press, 1993) 29l&L~'~errall,
supra note 24 at 35.

exploration operation^.'^' In these cases, the LSCRA required "operators" to obtain a
reclamation certificate certifLing that the land had been satisfactorily reclaimed upon
abandonment of their operations. Further, Part 3 of the LSCRA authorized the issuance of
an order directing the performance of any work which was necessary to achieve proper
reclamation of the land. Under section 42(2), a reclamation order was to be directed to the
"operator concerned". "Operator" was defined in s. 34@) to mean either a person who held

a surface lease or right of entry, or "a person who, whether as principal or agent and whether
as owner or not, uses or has used land ... for any purpose enumerated in section 35."
As noted by B. O'Ferrall, this Last definition of "operator" introduced an element of
retrospectivity into the LSCRA in that a reclamation order could have been directed to a
person who once used the land for one of the listed purposes, but who had long since ceased
using the land for any of those purposes. 166 In a d d i t i o ~P. Edwards notes that a reclamation
order under the LSCRA could have been directed to interest owners who would not have
considered themselves to be "operators" of the operation, and might arguably have inciuded
previous owners as well.16'
These core elements of the reclamation liability scheme set out in Part 3 of the LSCRA are
now found in Part 5 of the EPEA. According to section 122(2) of the EPEPL, an "operator"
and reclaim specified land as well as obtain a reclamation certificate in

must

respect of that land.

Through section 1 19(f) of the EPEA and section I(t) of the
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LSCRA,s. 35.

1660'Ferrall, supra note 163 at 28.

16'p. Edwards, "Changing Environmental Regulation of the Oil and Gas Industq~ Increasing Risk of
Liability and What Can Be Done About It" in Oil and Gas Explorarion and Producrion: Fundamental
Agreements and Issues, papers delivered at an Insight seminar on November 5, 1990 (Toronto: Insight Press,
1990) Article 111 at 7.
1 6 8 ~ n d e rs. 10) of the E P E 4 "conservation" is defined as "the planning, management and
implementation of an activity with the objective of protecting the essential physical, chemical and biological
characteristics of the environment against degradation,"

.

Comervutibn a d Reclmalion Regi~Iafion'~~,
land that is being (or has been) used for or in
connection with, inter alia, the construction, operation or reclamation of a well, oil
production site or battery is "specified land" for purposes of Part 5 of the EPEA. Pursuant
-

to s. 119@), "operator" is defined somewhat d8erentIy than it was in the LSCRA and means:
(i)

an approval or registration holder who carries on or has
carried on an activity on or in respect of specified land
pursuant to an approval or regi~tration;'~~

(ii)

any person who carries on or has carried on an activity on or
in respect of specified land other than pursuant to an approvalor registration;171

(ii. 1)

the holder of a licence, approval or permit issued by the
Energy Resources Conservation Board for purposes related to
the carrying on of an activity on or in respect of specified land;

(ii.11) a working interest participant in a well on, in or under
specified land; lR
(ii.2)

the holder of a surface lease for purposes related to the
carrying on of an activity on or in respect of specified land;

(iii)

a successor, assignee, executor, administrator, receiver,
receiver-manager or trustee of a person referred to in any of
subclauses (i) to (ii.2); and

'"Alta. Reg. 1 15/93 (the .'C&R Regulation")

'70~ertainactivities require an approval or registration prior to their commencement under the EPEA:
58 and 59. According to the Activities Designarion Regulation,Alta. Reg. 2 1 1/96, such activities include the
construction, operation or reclamation of an oil refinery or oil sands processing plant, but not the construction,
operation or redarnation of an oil and gas well. Thus,the list of activities for which approvals are required under
the EPEA are different eom the list of activities for which there is a duty to reclaim pursuant to s. 122. For oil and
gas wells, there is no requirement to obtain an approval or registration, but there is a duty to reclaim the site upon
abandonrnent
5s.

171n

Activity" is defined in the Scheduie of Activities to the EPEA and includes, among other things, the
drilling, construction, operation or reclamation of an oil and gas well.
1

?Section I 196) defines "working interest participanty' as "a person who owns or controls all or part of
a beneficid o r legal undivided interest in a well under an agreement that pertains to the ownership of that well".

(iv)

a person who acts as principal or agent of a person referred to
in any of subclauses (i) to (iii).

The Act does not, however, starte whether any of these categories takes precedence over any
of the others and, if so, in what circumstances; nor does the Act provide any direction for
choosing amongst the various parties listed. Rather, the duty to reclaim specified land and
obtain a reclamation certi£icate is cast broadly upon the "operator", a category which includes
all of the above-noted parties. Further, as was the case with liability under the L S C R q
subclause (ii) would appear to apply liability retrospectively to past operators of a well site. '"

As described in section 2 of the C&R Regulation, the objective of this Part of the EPEA is
to return specified land to a n equivalent land capability upon the completion of certain
operations. Section l(e) of this Regulation defines "equivalent land capability" to mean
"...that the ability of the land to support various land uses after conservation and reclamation
is similar to the ability that existed prior to an activity being conducted on the land, but that
the individual land uses will not necessarily be identical."

Once reclamation activities have been completed, the Act requires the operator to apply for
and obtain a reclamation certificate. An inspector may issue a reclamation certificate if that
inspector is satisfied that the conservation and reclamation activities have been completed in
accordance with the Act and the Regulations. Reclamation certificates may be issued subject
to any terms and conditions that the inspector considers appropriate.'"

Where reclamation has not occurred, section 125(1) of the EPEA authorizes an inspector to
issue an environmental protection order (an 'EPO")to "an operator" concerning reclamation.
Such EPOs may direct the performance of any work or the suspension of any work

iS in the

'%e Environmental Appeal Board (the "EAB") has indicated that, in its view, Part 5 of the EPEA was
intended to be of retrospective effect: Legal Oil & Gas Ltd. v. Director. Land Reclamation Division. Alberra
Environmental Protection, [ I 9993 A.E.A.B.D. No.22 at para. 36.

inspector's opinion, the performance or suspension of the work is necessary to conserve and
reclaim specified land.17' Where an EPO is directed to more than one person, all persons
named therein are jointly responsible for carrying out the terms of the order and are jointly
Thus, each person named
and severally Liable for the payment of the costs of doing ~ 0 . ' ' ~

faces the prospect that they will be responsible to pay all of the costs of complying with the
order, regardless of the extent of their involvement.

In sum, on the issue of who is liable, the legislative scheme governing reclamation liability in
Alberta differs si@cantly

fiom that applicable to well abandonment in Alberta. Rather than

identifLing only the current licensee and working interest owners of a well, the EPEA lists a
whole host of parties that could be held liable for reclamation. Moreover, rather than
apportioning liability amongst these parties, the EPEA provides for joint and several
liability.'"

B.

Release of Substances

Prior to the enactment of the EPEA in 1993, a number of environmental statutes addressed
the issue of releases of substances into the environment. Among these, the most significant
ones were the Clean Air

the Clem WaterAd7', and the Hmardous Chemicals

'?twas noted above that pursuant to Bill 13 reclamation costs will be included within the scope of the
Abandonment Fund (to be renamed the Orphan Fund) under the OGCA. To do so, section 1 5 of Bill 1 3 amends
the OGCA to state that reclamation costs, like abandonment costs, are to be paid by the working interest
participants in accordance with their proportionate share in the well or faciIity. Bill 13 does not,however, amend
the EPEA in any way. Thus, it is not at all clear hour this change to the OGCA will aEect who is liable for
reclamation pursuant to the definition of "operator" and the joint and several liability provision of the EPEA.

18k.s.~.
1980, c. H-3 ("HCA").

The first two set out general prohibitions over air and water pollution while the third set out
a broader net of liability where the substance involved in the pollution event was a hazardous
~hemical.'~'Section 10) of the HCA defined who was accountable for the clean-up of any
release of a hazardous chemical. Under that provision, the "person responsible7'for the
release of a hazardous chemical or a substance containing a hazardous chemical was: (a) its
owner; (b) the person having the charge, management or control of it; and (c) the person
having the charge, management or control of the handling, storage, use, disposal,
transportation or display of it.
With significant modifications, many of the features of these former statutes were brought
forward in the EPEA and, in particular, in Part 4, Division 1, entitled 'Release of Substances
GenerallyJ.'"

Section 97 of that Division prohibits the release of a substance into the

environment in a manner that is inconsistent with either an approval or regulation under the
Act.'" Moreover, section 98 prohibits the release of a substance into the environment if the

release causes (or may cause) a significant adverse effect.'"

18'"~azardouschrmical" was defined as any substance or mixture of substances that is entering or is
capable of entering the environment in a quantity or concentration or under conditions that may constitute a danger
to the environment, plant or animal Life, or human health: HCA, s. 1(f).
l g Z ~ ao rdetailed review of the similarities and diffkrences between the Ef EA and the CAA, CWA, and
HCA, see: supra note 17; and R. Neufeld & G. Paskuski, "Legal and Regulatory Considerations in Plant
Decommissioning and Rationalization Plans" (1 994) 32 Alta L. Rev. 259.
183

There are a number of definitions required here. First, the EPEA defines a "release" in very broad
terms under s. l(ggg) to include any manner of spills, discharges, and leaks. Second, s. 1 (kkk) defmes a
"substancey'as meaning: (i) any matter that is capable of becoming dispersed in the environment or is capable of
becoming transformed into such matter in the environment; (ii) any sound, vibration, heat, radiation or other form
of enerw, and (iii) any combination of things referred to in (i) and (ii). And third, section 1 (t) of the EPEA defines
"environment" as "the components of the earth" which indude: (i) air, land and water, (ii) all layers of the
atmosphere; (iii) all organic and inorganic matter and living organisms; and (iv) the interacting natural systems that
include components referred to in (i) to (iii).
183

Although "significant adverse effect" is not defined, s. 1(b) defines "adverse effect" as the "impairment
of or damage to the environmenf human health or safety or property".

Along with reporting obligations and a duty to take immediate remedial measures185,the

EPEA authorizes the imposition of liability for the clean-up of a release of substances
generally. Pursuant to section 102(1) of the Act, AENV may issue an EPO to "the person
responsible for the substance7' where the Director is of the opinion that a release of a
substance into the environment may occur, is occurring o r has occurred and the release may
cause, is causing, or has caused an adverse effect.'" The EPO may order the person to whom
it is directed to take any measures that the Director considers necessary including: (a)

minimizing or remedying the effects of the substance on the environment; (b) monitoring,
containing, removing or otherwise disposing of the substance, or lessening or preventing
b h e r releases of or controlling the rate of release of the substance into the environment; and
(c) restoring the area affected by the release to a condition satisfactory to the Director.18'

Although section 102(1) refers to clean-up obligations of the person responsible for the
substance, it is clear f?om the definition sections of the Act that no individual person is singled
out for liability. Rather, the definition of "person responsible" for the released substance
under the EPEA is extremely broad and captures a number of different persons. All persons
who fall within this definition may be named in an EPO requiring clean-up of the adversely
affected lands. The release provisions do not, however, provide any guidance for choosing
amongst dl those listed.

1 8 % E ' ~ ss.
~ 99-101. These sections do not, however, apply to releases that are rellated by the OGCA
or the OGCR: Release Reporting Regulation, Alta. Reg. 1 17/93, s. 2- For a discussion of what types of releases
must be reported to the EUB rather than to AENV, see: EUB, Infarmational Letrer 98-1: ,4 ~bfemorandurnof
Understanding Between Alberta Environmental Protectiorl and the Alberta Energy and Utilities Board
Regarding Coordination of Release Notification Requirements and Subsequent Regulatory Response (February
6, 1998).

18%ote that the reference to b'sign.Scant" adverse effect found in the general prohibition of s. 98 of the
EPEA does not appear in the clean-up liability established under s. 102(I). It re-appears, however, in the ne,xt
Division of the EPEA dealing with contaminated sites.

.

Section I(ss) of the EPEA states that, when used with reference to a substance, "person
responsible" means:
(i)

the owner and a previous owner of the substance188;

(ii)

every person who has or has had charge, management, or
control of the substance including the manufacture, treatment,
sale, handling, use, storage, disposal, transportation of the
substance;

.

any successor, assignee, executor, administrator, receiver,
receiver-manager o r trustee of a person referred to in (i) or.
(ii); and

(iv)

a person who acts as the principal or agent of a person
referred to in (i), (ii) or (iii)-lgg

(iii)

Given this broad definition, B. Gilrnour notes that ".., the liability chain for the release of a
substance could be extended beyond the well licensee and working interest participants to
include, for example, a mineral rights owner and various other parties who manage the
wellsite, or the substances that are produced and used at the w e l l ~ i t e . "Moreover,
~~~
the

language of subclauses (i) and (ii) suggests potential retrospective application to owners and
those in control of a substance prior to the enactment of the EPEA in 1993.19'

188,

Owner of a substance" is defined by s. 96(1)(a) to mean "the owner of the substance immediately
before or during the release of the substance".
189~xpressly
escluded from this defition of "penon responsible" is a municipality that has obtained the
property though tax proceedings in certain circumstances as well as a person who merely investigates or tests the
environmental condition of the property.

19%.Gilmour, supra note 24 at 66. At 79, note 44, Gilmour suggests, for example, that in the case of
an oil spill, the mineral owner might be considered a "person responsible" for the release of the substance as an
owner or previous owner of the substance released.
'''AS in the case of Part 5 of the P E A , the EAB has taken the view that the Legislature intended section
102 of Part 1, Division 1 to be applied retrospectively: Legal Oil and Gas Lrd., supra note 173 at para. 36.

Like reclamation EPOs, where more than one party is named in an EPO concerning a release
of substances, all persons named therein are jointly and severally liable for payment of the
costs of carrying out the terms of the order.'"

C.

Contaminated Sites

Prior to the enactment of the EPEq the subject of contaminated sites was singled out for
special attention in Alberta In 1992, a Task Force was struck to provide the Minister of the
Environment with recommendations on who should be responsible for the clean-up of
contaminated sites.'"

This specific concern with contaminated sites liability was in keeping

with the trend in other Canadian jurisdictions at the time.lg4 Although there were some ways
of dealing with the probIem of contamination prior to the enactment of the EPEA in 1993,
Alberta lacked a comprehensive statutory scheme for dealing with contaminated sites per

~ e . ' ~Part
' 4, Division 2 of the EPEA entitled "Contaminated Sites" has filled this vacuum.

Pursuant to s, 1lO(1) of the EPEA, where the Director is of the view that a substance may,
is, or has caused a "significant adverse effect" in an area of the environment, the Director may
designate an area of the environment as a contaminated site.Ig6According to section 108, this
may occur regardless of when a substance became present in, on or under the contaminated
site.'''

Once designated, the Director may issue an EPO to " aperson responsible for the

lg3seesupra note 9 I .
Iwseesupranote 14 at 1-2 for a discussion of why contaminated sites had become a subject of concern
across the country in the early 1990s.
195

L. GriBths, ed., Contaminated Properry in Canada (Toronto: Carswell, 1996) at 4- 1.

I g 6 ~noted
s
earlier, "significant" adverse effect is not defined in the EPEA.
l g 7 ~ m o n gothers, this provision imports retrospectivity into the contaminated sites provisions of the

EPEA according to the EAB : Legal Oil and Gus Ltd., supra note 1 73 at para. 3 6 .

contaminated site" which requires that person to undergo whatever remedial measures the
Director considers necessary to clean-up or restore the site.lg8

Section 96(l)(c) of the EPEA sets out the parties considered to be ccpersonsresponsible for
the contaminated site" as follows:
(i)

a person responsible for the substance that is in, on or under
the contaminated site; lg9

(ii)

any other person who the Director considers caused or
contributed to the release of the substance into the
environment;

(iii)

the owner of the contaminated site;200

(iv)

any previous owner of the contaminated site who was the
owner at any time when the substance was in, on or under the
contaminated site;

(v)

a successor, assignee, executor, administrator, receiver,
receiver-manager or trustee of a person referred to in any of
subclauses (ii) to (iv); and

(vi)

a person who acts as the principal or agent of a person

referred to in any of subclauses (ii) to (v).~"
Unlike the provisions applicable to reclamation and substance release liability, however, the
legislative scheme for contaminated sites liability in the EPEA does provide some guidance
for choosing amongst the parties listed as potentially liable. Prior to issuing an EPO to any
l g 8 ~ p ~ssA , 1 14(1) and (4). Note the difference between this provision and that for a release of
substances which states that the EPO is to be issued to the person responsible for the substance.
lgg~efined
by reference to s. I (ss) of the EPEA noted above.
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Section I (rr) of the EPEA defines "owner" in the case of land as meaning: (i) the registered owner
of the land; (ii) a purchaser of the land whose interest as a purchaser is shown on the certificate of title to that land;
or (iii) a tenant or other person who is in IawfUl possession or occupation of the land.
20L~gain,
exceptions are made for municipalities and persons who investigate or test a parcel of land in
certain circumstances: EPEA, s. 96(1)(c)(vii)-(viii).

o r all of the parties listed in section 96(l)(c), section 114(2) of the EPEA states that the
Director must consider the following factors, where the information is available:
(a)

when the substance became present in, on or under the site;

(b)

in the case of an owner or previous owner of the site,

(c)

(i)

whether the substance was present in, on or
under the site at the time that person became
an owner;

(ii)

whether the person knew or ought reasonably
to have known that the substance was present
in, on or under the site at the time that person
became an owner;

(iii)

whether the presence of the substance in, on or
under the site ought to have been discovered
by the owner had the owner exercised due
diligence in ascertaining the presence of the
substance before he became an owner, and
whether the owner exercised such due
diligence;

(iv)

whether the presence of the substance in, on or
under the site was caused solely by the act or
omission of another person, other than an
employee, agent or person with whom the
owner or previous owner has or had a
contractual relationship;

(v)

the price the owner paid for the site and the
relationship between that price and the fair
market vaIue of the site had the substance not
been present in, on or under it;

in the case of a previous owner, whether that owner disposed
of his interest in the site without disclosing the presence of the
substance in, on or under the site to the person who acquired
the interest;

(d)

whether the person took all reasonable care to prevent the
presence of the substance in, on or under the site;

(e)

whether a person dealing with the substance followed
accepted industry standards and practice in effect at the time
or complied with the requirements of applicable enactments in
effect at the time;

(

whether the person contributed to further accumulation or the
continued release of the substance on becoming aware of the
presence of the substance in, on or under the site;

(g)

what steps the person took to deal with the site on becoming
aware of the presence of the substance in, on or under the site;
and

(h)

any other criteria the Director considers to be relevant.

With respect to these factors, one commentator has stated as follows:
The articulation of criteria for determining whether to issue a s. 1 14 EPO is
beneficial to all concerned. It is certainly a significant improvement over other
empowering provisions in the EPEA that generally provide little or no
direction as to the basis upon which decisions are to be made. At the same
time, the wording of s. 114 appears to provide considerable latitude to the
director. The section does not state that the director must afford any of the
articulated criteria any specific weight or ranking, nor does it dictate any
particular result. It provides only that the director must "consider" the factors
listed.20'
Along with requiring the restoration and clean-up of the site, an EPO issued in relation to a
contaminated site may provide for the apportionment of the costs amongst responsible
persons.203In the absence of such a provision, however, the parties named in an EPO will be
jointly and severally liable for the costs.204
2 m ~M
. t h s , ed,supra note 195 at 4-35. Moreover, as noted, the Director must consider these factors
only "where the information is available".
. 2 0 3 ~ S.~ 1~14(4)@).
~ ,

2 % ~ ~ As. ,226(1)-(2).

D,

Environmental Appeal Board

Before leaving this chapter, the role of the Environmental Appeal Board (the "EAB") in
matters of Liability under the EPEA should be noted. In each of the three liabilities governed
by the EPEA reviewed above, it was noted that AENV may issue an EPO imposing liability

and directing certain parties to undertake particular clean-up measures. Pursuant to sections
84(1)(Q, (g), and (h) of the EPEk however, persons against whom such EPOs are directed

may appeal these orders to the EAB. The hearing before the Board on appeaI is de novo, and
the EAB is t o give the opportunity to make representations before it to anyone it-considers
should be allowed to make such representations. The Board must then submit a report of its
recommendations to the Minister who may confirm, reverse or vary the decision appealed,
and make any hrther order necessary for carrying out the decision. Given the EAB's role in
this appeal process, it may, in effect, amount to an original decision maker on liability issues
relating to reclamation, substance releases and contaminated sites in ~lberta.'~'

ZOk~
SS.~
87(6),
A ,9 1 and 92. Where required, all of the EAB decisions reviewed later in this thesis
were confirmed by the Minister. The Minister agreed with the E m ' s recommendations and ordered their
implementation.

CHAPTER 4:

THE PRACTICE IN ALBERTA

As the preceding chapter demonstrates, on the question of who is liable, the legislative
schemes governing liability for well abandonment, reclamation, the release of substances and
contaminated sites in Alberta point to a number of different parties. In the case of well
abandonment, it is the current licensee who is primarily responsible for carrying out the
abandonment with the working interest participants also potentially responsible if the EUB
orders them to do so. Whether or not the working interest participants actually participate
in the dean-up, however, the legislation is clear that they will share the costs of the
abandonment. Thus, in effect, only two categories of persons are liable for well abandonment
in Alberta: the current licensee and the current working interest participants.

By contrast, the legislative schemes dealing with liability for reclamation, substance releases
and contaminated sites point to a number of different categories of persons who could be held
liable for both carrying out the clean-up and the payment of its costs. In particular, the
legislation is clear that various persons who were connected to the site (or to the substance
at issue) in the past can be held liable. Thus, unlike the situation for well abandonment, it is
not simply the current licensee and current working interest participants that are potentially
liable.

Despite this legislation pointing to a number of potentially liable parties, however, the actual
practice of AENV has differed significantly in regard to liability for reclamation and substance
releases at oil and gas well sites and related facilities. In a couple of recent EAB decisions,
it has been held that, as a matter of policy, the last well Iicensee on record with the EUB will
generaliy be held Liable for the costs of conserving and reclaiming a well site under Part 5 of

the EPEAm The EAB has indicated that it would Likely take the same position with respect
to liability for substance releases at oil and gas facilities.207

.

In doing so, the EAB approved of the current practice adopted by AENV for dealing with
reclamation and substance release liability. Even where other parties may fall within the
relevant definitions of "operator" and "person responsible7' in the reclamation and release
provisions of the E P E 4 AENV will, generally-speaking, pursue the last licensee only. As
this practice differs markedly fiom the language of the current legislative schemes governing
these two liabilities in AIberta, this chapter reviews AENV's practice and the EAB decisions
that have to date considered it.
In addition to the practice adopted in the case of liability for reclamation and release of
substances, AENV has also set forth a number of policies to guide it in dealing with liability
for contaminated sites. Although these policies largely accord with the legislative scheme set
out in the EPEA regarding contaminated sites, they differ significantly fiom the practice that
has been followed with respect to reclamation and substance release liability. Consequently,

by way of contrast, this chapter will also set forth some these differen~es."~

2 0 6 ~ a rOils
g v. Alberta (Department of Environmental Protection), [I 9961 A.E.A-B.D. No. 15 (Env.
Ap p. Bd.) [hereinafter Sarg Oils] and Gammon Resources Lsd. v- Alberta (Department of Environnre)ltaf
Protection), (19961 A.E.A,B.D-No. 13 (Env. App. Bd.) mereinafter Gammon Resources].
207~egrrlOil and Gar Ltd. v. Alberta (Deparrrnent oJEnvironmentol Pmtection),

[I 9971 A.E.A.B.D.
NO. 38 (Env. App. Bd) [hereinafterLegal Oil # I ] and Legal Oil and Gas Ltd,, supra note 173 [hereinafter Legal
Oil $21. A judicial review application to set aside the Ministerial order adopting the EAB's decision in Legal Oil
fC2 was denied: Legal Oif and Gas Ltd. v. Alberta (iMinis~er
of Environment), (20001 A.J. No. 684 (Q.B.).
"?twill be noted that there is no review of the practice regarding who is Liable for well abandonment in
this chapter. The EUB has essentially followed the legislative and regulatory scheme in this regard. In short, the
EUB goes after ody the current licensee (or a trustee or receiver-manager of its property) and the working interest
participants as per sections 20.2,20.3, and 20.4 ifapplicable, of the OGCA. Where these parties are insolvent or
defimct (such that recovery of costs fiom them is not possible), their share of the costs is paid for f?om the industryh d e d abandonment h d . No other persons (such as previous licensees or landowners) are pursued: personal
communication with Danielle Brezina, Legal Counsel, EUB, May 17,2000.

A.

Reclamation
1.

C&R Information Letter 98-1

In February 1998, AENV issued Conservation and Reclamation Infonation Letter 98-I2Og
which applies to oil and gas wells and related facilities. The Information Letter clarifies who
is considered to be an "operator" for purposes of compliance and enforcement action under

Part 5, the conservation and reclamation provisions, of the EPEA.

M e r citing the broad definition of "operator" in s. 119@) of the Act, the Information Letter
states that, in cases where no approval has been issued under the EPEA (for eg., in the case
of an oil and gas well), the current EUB Licensee will be the fist to be considered the operator
for conservation and reclamation compliance and enforcement purposes. This is so because:
(a) industry standard practice is to hold the licensee responsible; @) EUB standard practice
is to hold the licensee responsible; and (c) operators can be tracked through existing EUB
records rather than requiring AENV to develop a separate records system. Thus, the
Information Letter continues, it is important for a company to ensure that any sale of oil and
gas wells is in fact registered with the EUB. When a company sells or divests its wells, the
licensee will continue to be considered the "operator" for reclamation Liability until the
transfer of the licence has received the written consent of the EUB and the licensee name has
been changed in the EUB database.

Notwithstanding this policy of holding the last EUB licensee liable for reclamation, however,
the Information Letter cautions that "... the fill range of the definition [of "operator"] may
be used to select one or more operators based on the facts available to the department or
209AIberta Enviro~lentalProtectio~Conservation and Reclamation Injormation Letter 98-1:
Compliance and Enjorcement -4pproachfor Conservation and Reclarnation o f Oil and Gas Acrivities (February
1998). For ease of reference, the current name, AENV, will be used throughout even when discussing activities
of the department under the name of AIberta Environmental Protection. Similarly, even where the Energy
Resources Conservation Board was the body involved at the time some of the decisions reviewed in this chapter
were made, the Board will be referred to as the EUB throughout.
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through information supplied by the ii~ensee."~'~
Moreover, AENV notes that this practice
of treating the last licensee as the operator for purposes of conservation and reclamation

liability does not in any way preclude c i d action between different classes of operators (for
eg., Licensee deals with previous licensees or a purcha~er).''~

2.

Sarg Oils

Even prior to the issuance of this Information Letter, AENV was already applying this
practice of holding the last licensee liable for reclamation. The first apped from a reclamation

EPO issued pursuant to this policy was the case of Sarg Oils.212In that case, Sarg Oils Ltd.
("Sarg") filed sixteen notices of objection with the EAB concerning sixteen EPOs issued

against it in September 1994. The EPOs were issued under section 125(1) of the EPEA and
required specific activities to b e undertaken by Sarg to reclaim sixteen abandoned well sites
that were licensed to i t x 3
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There is no mention of the role of working interest participants in regard to AENV's practice in the
Information Letter.
" 2 ~ u p r anote 206. The EPOs issued in that case were aiso the fmt to be issued under Part 5, section
125(1) of the P E A . The appeal by Sarg Oils Ltd was first decided by the EAB on May 1 1, 1995: Sarg Oils Lrd.
v. Alberta (Department of Environmental Protection), [I9951 A.E.A.B.D. No. 4 (Env. App- Bd.). However, a
successlljudicial review application followed and the court sent the matter back to the Board for reconsideration:
Sarg Oils Lid. v. Alberta (Emironmenmi Appeal Boar4 (1 996), 185 A-R- 1 18 (Q.B.). For proceedings by the
EUB to recover its costs for the abandonment of the wells licensed to Sarg OiIs Ltd, see: The Energy Resources
Conservation Board v. Sarg Oils Ltd. ( I 998), 236 A-R. 298 (Q.B.).

"?he EPOs were also issued to Sergiw Mankow, sole shareholder and President of Sarg. Mr. M d o w
was found to be an agent of Sarg and therefore fell within the definition of "operator" under the EPEA in section
1 19(b)- Since the practice at issue here relates to the last licensee only (i.e. Sarg), any specific issues raised by Mr.
Mankow's appeal will not be discussed.

.

Briefly, the facts of the case were as follows.'14 In 1985, Sarg purchased the properties at
issue. By then, the wells were approximately 30 years old and had been worked by a number
of different oil and gas operators, all of whom were identifiable and many of whom were still
-

in existence at the time of the issuance of the EPOs. Sarg did very little with the wells other

than to recondition some downhole equipment on six of them £?om which it obtained a small
amount of production for a short period of time. Total production obtained was estimated
to have a gross value of somewhere between $11,000 to $12,000. The operating expenses
for Sarg, not including company wages and acquisition costs, were in the range of $1 11,000.
The salt water and flare pits which had been used extensively by Sarg's predecessors were
never used by Sarg. The evidence also provided that six of the wells for which EPOs had
been issued had been shut in and were never used by Sarg at all. The only work Sarg ever
did on these six well sites was the cutting of weeds which it also did on the other sites.

In 1988, Sarg sold a l l of its interests in these properties to Sundial Oil & Gas Ltd. ("Sundial").
The transaction closed and funds were released in May 1989. As part of the transaction. Sarg
executed well licence transfers for the wells and they were submitted to the EUB for
approval. In the faU of 1988, unbeknownst to Sarg, Sundial entered the well sites. did some
reworking and testing for residual production possibilities, and stripped the wells of all
salvageable material which, according to Sarg, was valued for insurance purposes at over
$3 00,000.00.

In the spring of 1989, Sarg first became aware that there was a hold-up in the transfer of the
well licences to Sundial. Due to a couple of deficiencies in the transfer applications as well

as a request by Sundial to fbrther transfer the well licences to a non- Alberta corporation, the
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Although most of these facts are taken fkom Sarg Oils,supra note 206, some blanks have been filled
in by relying upon the detailed judgment of Lomas J. in the judiciaI review application fkom the first EAB decision:
Sarg Oils Ltd. v. Alberta @nvironmentui Appeal Board), supra note 2 12.

EUB had rehsed to transfer the well licences."'

The net result was that the well licence

transfers never took place and7at the time the EPOs in question were issued in 1994, Sarg
remained fisted in EUB records as the last Licensee of the well sites.

Evidence before the EAB indicated that the EUB was changing its policy with respect to well
licence transfers at the time the Sarg-Sundial applications had been submitted in 1988. These
changes were occurring as part of a series of measures to deal with orphan wells in Alberta.
They amounted to a much stricter review process than had existed before. In the past, the
transfer of a well licence was essentially automatic if an applicant presented properly-executed
documents with the appropriate fee and the transferee was already a registered licensee
(which Sundial was). That was no longer the case. Notice of the new rules governing well
licence transfers did not, however, go out to industry until more than 18 months after the
Sarg-Sundial transfer applications were first submitted to the Board for approval."6

Before the EAB, Sarg took the position that, although technically the licensee on EUS
records, it no longer had any interest in the properties in question. It argued that, given the
circumstances, AENV should have exercised its discretion to spread the costs of reclamation
amongst some of the previous licence holders. In particular, it submitted that the Department
should have considered that Sarg conducted no activities on six of the sites (other than
keeping weeds under control) nor did it use any of the salt or flare pits on the other sites. As
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Subsequentto the initial wander apptications submitted by Sarg, the EUB received fiuther applications
from Sundial requesting that the well licences be further transferred to 3D Enterprises ("3D").Slnce 3D was not
a corporation registered in Alberta, it was not entitled to hold an EUB well licence. Upon hearing this news,
Sundial requested that the transfers to it fiom Sarg not be granted'%or more details on this aspect of the case, see: The Energy Resources Conservation Boar-d v. Sarg

Oils Ltd., supra note 2 12. There, the Court held, inter alia, that by applying new poIicies to assess well licence
transfer applications prior to notifying industry of the changes, the EUB had breached its statutory and common
law duties of fairness towards Sarg. In the alternative, the Court ruled against the EUB's attempt to recover its
abandonment costs from Sarg on the basis of equitable estoppel- According to the Court, if the EUB wanted to
change its longestablished practice of assessing well licence transfers, it should have notified the parties in advance
of the implementation of the new policy. For a review of this decision, see: N. Bankes, "Recent Developments
in Canadian Oil and Gas Law" (Fd 1998) Resources: The Newsletter ofthe Canadian Institute o f Resorlrces Law
4.

well, AENV should have considered Sundial's activities on the sites. In sum, according to
Sarg, AENV should have considered the fact that others also fell within the definition of
"operator" in section 119(b) of the EPEA.

For its part, AENV took the position that Sarg fell within the definition o f "operator" in
section 119(b) of the EPEA as a person who had carried on an activity on or in respect of
specified land.217 According to the Department, the alternate wording of the definition of
"operator" in the EPEA entitled it to choose only one person who met its terms for
reclamation Liability. It was not obligated to go after any others. Further, AENV stated that,
after discussions with the oil and gas industry, it had concluded that a policy shouId be
adopted to the effect that the last licensee should be considered the "operator" under the Act

and should be responsible for reclamation.
Two experts were called before the EAB to testifjr as to oil and gas industry practice. Both
testified that accepted industry practice at the time was for the last licensee to be responsible
for both well abandonment and reclamation. It was stated that this licensee is the only person
who can enter into and work on the site and that, ifthis policy were set aside, a new code of
practice would be required if each operator were responsible for some part of the costs of
abandonment and reclamation. The costs to industry as well as the number of law suits
resulting fiom such a new practice wouId rise dramatically.

In addition, the experts took the view that when a company purchases the right to work on
a well site and acquires the licence to do so, it also acquires the liability to abandon and
reclaim those well sites- Although a purchase and sale agreement may be signed, until those
licences are transferred, the licensee remains liable. The vendor should thus conduct a due
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At the time the EPOs were issued in this case, subclause (ii.1) of section 1 19(b) which now explicitly
incIudes the hoIder of an EUB licence into the definition of "operator" had not yet been added to the EPEA. It was
added in 1996, two years after the EPOs were issued against Sarg.

diligence study to determine what potential liabilities are being obtained and to ensure that
the proper paper work is being conducted t o transfer the licences.

When questioned, AENV admitted that, under specific conditions, there may be exceptions
to its practice of holding the last licensee liable. These could include a case where the licence
was held by a "shell" company with no assets or a bankrupt company. In addition, the
Department noted that a company's agent also meets the definition of "operator" in the Act
and could be held responsible if the Iast licensee had insufficient funds to complete the
reclamation. With respect to the activities by SundiaI on the well sites, AENV took the
position that this could only be settled through legal action between Sarg and Sundial. As far

as the Department was concerned, it would only look to Sundid to carry out the reclamation
if Sarg were bankrupt or had been struck fiom the corporate register.

In determining whether the sixteen EPOs had been properly issued to Sarg, the EAB
considered three issues: (a) was Sarg an "operator" on each of the sites for purposes of the
EPEA?; (b) should AENV have named other operators in the EPOs - for example, those
who preceded Sarg on the lands in question?; and (c) were there any extenuating
circumstances that should have been considered? On the first, the EAB found that Sarg was
a person who carried on an activity on specified land (and was therefore an "operator") as
regards each EPO that was issued. As far as the six wells that had been shut in and never
used by Sarg were concerned, the Board concluded that the cutting of weeds on these sites
amounted to maintenance and was therefore an activity as defined in the Act."'

With respect to the second issue of whether previous operators should have been named, the
EAB discussed and applied the Department's practice of holding the last licensee liable for
reclamation of a well site. In particular, the EAB stated that the subsequent amendment to
the EPEA in 1996 adding the EUB licensee to the definition of "operator" suggested that

21?his first issue of whether Sarg amounted to an "operator" under s. 1 19@) of the Act will be explored
in greater detail in the next chapter of this thesis which critiques the current Alberta legislation.

"...the legislature's intentions in this regard were evolving towards a position of holding the

licensee of record responsible for the site under licence."t1g Furthermore, the EAB stated as
follows about the policy reasons underlying the Department's practice:
-

If, in addition to the last operator, or the licensee of record, others were
required to be held responsible for abandonment and surface reclamation,
records would have to be kept showing who had been operators. Moreover,
to allow equitable distribution of the costs involved in abandonment and
reclamation, those records would have to show how much work each had
done and possibly how much production each had realized. The Board agrees
with the expert testimony presented that such a situation could result in chaos
in the industry, administrative logjams and extensive litigation. The Board
concludes that the Inspector acted properly in naming only Sarg and Mankow
as the licensee of record and the last operator.?20

On the third issue noted above, the EAB concluded that there were no extenuating
circumstances to be taken into account in this case. With respect to the problems in
transferring the well Licences, the Board suggested that such transfers should be monitored
by the parties to a purchase and sale transaction as part of good business practice. The parties
should be aware of the liabilities involved and should ensure that they are adequately
protected. Due diligence must be exercised which, in the Board's opinion, includes an audit
of the environmental liabilities present."'

Gammon Resources

3.

Along with the case of Sarg Oils,the EAB has to date applied AENV's practice of holding
the last licensee liable for reclamation in one other reported decision, that of Gammorz

Resmrce?.

In that case, only one EPO ordering the reclamation of a well site licensed to
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Sarg Oils, supra note 206 at para. 67.

aolbid. at para 68.
"'lbid

at para. 75.

Y ~ v r a note 206.

Gammon Resources t t d . ("Gammon7') was at issue. The EPO had been issued to Gammon
alone on May 15, 1996. On appeal to the EAB, the following issues were raised: (a) was
Gammon an "operator" of the well in question for purposes of the EPEA?; (b) should the
-

Department have issued the EPO to previous operators?; and (c) did the Department use
reasonable judgement in naming Gammon as the only recipient of the EPO?

According to the evidence before the EAB, the well was drilled in May 1979 by Lobell Oil
& Gas Ltd. ("Lobell") but was immediately shut in. In 1981, the Lobell well licence was

transferred to WRM Resources Ltd. (''WRM?') which produced the well from 198 1'to 1985.

Ln late 1985, the well was again shut in. In 1987, through a series of transactions, Seascape
Oil and Gas Ltd. ("Seascape") acquired the well, but the well remained shut in- Finally, in
1990, Gammon obtained the we11 licence for the well fiom the EUB. During t h e period of
October 16 to 27, 1990, Gammon successfUlly tested the well. It then abandoned the well
according to the standards of the Board and with its approval. Abandonment involved
removing a l l contaminants, surface structures and debris found on the site, including the well
head. Although the surface of the site was left clean, the access road was not reclaimed nor
was the surface recontoured.

Gammon took the position that it had only occupied the site for sixteen days and therefore
should not be responsible for the actions of prior occupants. Further, it argued that, by
canying out the abandonment of the site, it had left the surface of the site in better condition
than it was in when Gammon took over in 1990. Since the surface damage had been done
by Lobell, WRM, and Seascape prior to Gammon coming on the site, Gammon requested that
the former occupants should bear some responsibility for reclamation, if not t h e primary
responsibility. In its view, given the short duration and limited nature of its activities on the
site, it should not be classified as an "operator" under section 119(b) of the EPEA. Requiring
Gammon to honour all the reclamation obligations for this site would be contrary t o "natural
justice".

For its part, AENV took the position that it was standard practice to consider the last licensee
determined from the records of the EUB as the party responsible for the reclamation of a well
site. It argued that:
-.. the allocation for [sic] reclamation costs and duties among previous
operators would be an onerous and almost impossible task for the
~epartment.It would entail searching old transfers, maintaining records of
who did what operations with the result that there would be many additional
records to be kept, greatly increased demands on personnel time and increased
cost to the Government. As a result, the Department holds the last licensed
operator liable for r e c l a r n a t i ~ n . ~

According to AENV, since Gammon tested and abandoned the well, those actions qualified

as activities on specified land to bring Gammon within the definition of "operator" under t h e
EPEA. Further, as Gammon was the Iast licensee on record with the EUB, the EPO for
reclamation was issued to that company done. En its view, the facts of this case were not
sufficient to cause the Department to depart &om its general policy of holding the last well
licensee liable for reclamation.

Under cross-examination, the Department conceded that neither the EPEA nor the preceding

LSCRA specif?ed that the last Licensee should be solely liable for reclamation. Rather, AENV
had adopted a practice of attaching that liability to that party. In developing this practice it
had consulted with industry and found that indumy strongly supported this approach as being
predictable and reasonable. The only exception mentioned by AENV was a situation where
a licence was transferred to a "shell" company with no assets. Here, since Gammon was not
a "shell" company, the exception could not apply.

A representative fiom the Canadian Association of Petroleum Producers also testified before
the EAB as an expert in oil and gas industry practice. He testified that it had long been

W ~ u pnote
m 206 at para 27.

industry practice to recognize the last operato?

as responsible for abandonment and

reclamation of an oil and gas well. The operator must be licensed and since a licence does
not transfer automatically if the property is transferred, the regulator can maintain a record
of the licensee. The expert further testified that industry would be very concerned if all
operators of a well were to face some responsibility for reclamation of a well that was
ultimately abandoned by the last operator.

In addition to the effects on industry, the

regulators would have an onerous, expensive and potentially impractical task of keeping track
of how much work each operator had performed on the site and how the costs of reclamation
should be equitably distributed amongst them.
In its decision, the EAB agreed with AENV that Gammon qualified as an "operator" under
section 119(b) of the EPEA It had tested the weIl, shut it in, and abandoned it as prescribed
by the E D . These actions amounted to activities on specified land under the EPEA and
therefore Gammon was an "operator" pursuant to section 119@)(i) as a person who had
carried on an activity on specified land. In response to Gammon's "natural justice" argument,
the EAB held that Gammon's desire to test the well to gain inclusion within a unit defeated
this position. The Board stated as follows:
In testing the well, Gammon had to produce some product &om the well to
gain inclusion within the unit .... This 11 day test was essential to secure the
subsequent economic benefit for Gammon by demonstrating the existence of
the resource which could then be produced by the unit operator. These facts
overcome the essence of the "natural justice7>argument posed by Mr. Durish,
that Gammon only operated the well for the purposes of a few days of testing
and that Gammon shouId not be held liable for the full reclamation obligations
of an operator for an activity limited to such testing. In the Board's opinion,
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Throughout these decisions, the terms "licensee" and "operator" are often used interchangeably by

witnesses,counsel, and the EAB- AIthough this thesis follows this approach, it should be noted that they are not
always synonyms as the facts from Sarg Oils,supra note 206, demonstrate. There, Sarg was no longer the last
operator (having sold its interests to Sundial), but Sarg continued to be the last licensee on record with the EWJ3
with respect to the properties. It should also be noted that, when used in this contexi the word "operator" refers
to an operator as that term is commonly understood in oil and gas exploration (i-e.the party who has conduct of
the day-to-day operations of drilling and producing at a well site). It does not refer to the term "operator" as
statutorily de!ined in section 1 19(b) of the EPEA.

... the ficts of the activity makes Gammon an operator under the Act, and for

the purpose of EPO 96-07?
As regards the definition of "operator" in the E P E q the EAB stated that the wording of that

provision makes it clear that the Legislature intended to cast a broad net of potential liability
to capture a wide class of operators, irrespective of the chronology of operation or the chain
of title-

On the question of whether the EPO should have been issued to previous operators, the
Board sided with the Department. The EAB concluded that AENV's practice of holding the
last licensee responsible for reclamation was reasonable and generally understood and
accepted by industry. Further, the EAB held that this policy was correctly applied to
Gammon in this case. According to the Board, the Department acted responsibly and used
reasonable judgement in naming only Gammon as the recipient of the EPO. Its actions fell

within the wide discretion afforded to AENV by the broad wording of section I 19(b) of the
EPEA.

B.

Release of Substances

1.

Legal Oil #1

As in the case of reclamation liability under Part 5 of the EPEA AENV has adopted a
practice of holding the last licensee on record with the E m liable for releases of substances
under Part 4, Division 1 of that Act. Unlike the situation for Part 5 of the Act, however,

AENV has yet to issue an information letter or other formal statement setting forth this

2 2 5 ~ u pnote
m 206 at para. 42.

practice. Nonetheless, the practice has been noted in two recent decisions of the EAB and,
generally-speaking, has been approved of by that Board.*'
The first decision, that of Legal Oil Hz', was handed down on December 22, 1997. It
concerned an appeal by Legal Oil and Gas Ltd. ("Legal") f?om an EPO issued to it under
section 102(1) of the EPEA after inspectors determined that a release of one or more
substances had occurred &om operations at a well licensed to Legal by the EUB. The
remedial action was directed towards dealing with groundwater contamination by salt water
and hydrocarbons fiom two waste pits on the well site.

Before the Board, Legal took the position that it should not be liable for the contamination
associated with these waste pits. The salt water that led to the contamination was disposed
to these pits by a prior operator, Imperial Oil Resources Ltd. (YOL"), prior to LegaI taking
ownership of the sites. According to Legal, since it had access to a salt water disposal line,
it never used either of these two waste pits for salt water disposal. In short, the salt water
contamination at issue was caused solely by IOL. Further, at the request of the landowner,
Legal had filled in the most southerly waste pit.

With respect to the hydrocarbon contamination, Legal did admit to using the other pit for
flaring and consequently some hydrocarbon disposal.

Nonetheless, in its view, this

contamination was caused primarily by IOL. It was therefore IOL, and not Legal, who should
have been served with the EPO for this clean-up. Legal took the position that it did not
qualify as a "person responsible" for the substance under the EPEA because the
contamination in question was caused by IOL prior to Legal taking ownership of the
property-

2
2
6 anticipates
~
~
drawing
~
~ more direct attention to its practice of pursuing the current licensee for
release of substances liability in an information letter to be released shortly: personal communication with Chris
Po~vter,hogram Manager, Land Management Program, Environmental Sciences Division, AENV, April 18, 2000.
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On behalf of AENV, it was argued that, on the facts, the time for filing an objection to the
issue of liability by Legal had been exceeded by almost 16 months and the Board therefore
had no jurisdiction to consider the issue of Legal's liability in its hearing."8 Moreover,
akhough the Board has discretion to extend the deadlines for filing appeals if the Board finds
extenuating circumstances, the Department argued that no such circumstances existed here.

In its view, the fact that Legal took over the sites from IOL meant that it should be viewed
as a successor or assignee to IOL and would thus be covered by subclause (iii) of the "person
responsible" for a substance definition in section l(ss) of the EPEA. Moreover, Legal would
also quaJlfiras a person responsible by both subclauses (i) and (ii) with respect 10 one pit since
it had admitted to using it as a flare pit.=

Finally, AENV noted that the EAB had rendered two previous decisions (those of Sarg Oils
and Gammon Resozirces) upholding the Department's practice of holding the current well
licensee responsible for reclaiming a site under the EPEA. The Director submitted that the
facts of this case did not warrant any different treatment for Legal as regards liability under
the release of substances provisions of the ~ct.=O

The EAB agreed with AENV that a preliminary question of the Board's jurisdiction to hear
this appeal was raised given that Legal had missed the deadline for filing in section 84(4)(a)
? j e c t i o n 84 (4)(a) of the EPEA requires a notice of appeaI to an EPO to be filed within 7 days after
receipt of a copy of the order.
2L9~ga&
this aspect of the case dealing with whether and how Legal fell within the relevant def*tion
of the EPEA will be considered in more detail in the foIlowing chapter of this thesis which critiques the current
legislation.
%en
asked why the EPO in Legal Oil $1 was issued under section 102(1) and not section 125(1) of
the EPEA, AENV responded that the former had been used because a major issue in this case involved
contaminated groundwater, a matter which was more properly covered by the provisions of section 102(1) as
opposed to section 225 which deals with surface reclamation. It will be recalled from Chapter 3 of this thesis,
however, that the broad definition of 'reclamation' in the EPEA includes not only surface reclamation but
decontamination (i.e. remediahon) as well. Nonetheless, AENV is currently hying to maintain a distinct separation
between reclamation EPOs and substance release EPOs with the former being restricted to more traditional surface
land reclamation issues (i-e. soil, landscape, vegetation) and the latter being used for groundwater contamination.
In some circumstances, therefore, both a section 125(1) and a section 102(1) EPO may be issued for the same site:
personal communication with Chris Powter, supra note 226.
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of the E P E k The issue then became whether sufficient extenuating circumstances existed
to justify the Board extending the time for filing under section 84(5) [now section 85.11 of
the EPEA On this issue, Legal argued, inter a k , that the EPO was invalid because it was
served under section 102(1) rather than section 125(1) of the Act and that Legal was not a
"person responsible" as required for a section 102(1) EPO. The EAB was not persuaded by
these arguments. In its view, Legal did fall within the definition of "person responsible" for
a substance set out in the EPEA either as an owner of the substance, a person who had
charge, management or control of the substance, or as a successor to a party who was an
owner or had charge, management or controlFurthermore, in the Board's view, the fact that the EPO had been issued pursuant to section
102(1) and not section 125(1) had no bearing on the Department's practice of holding the last
licensee liable. The EAB stated as follows:
The form of a section 102 EPO has no substantive bearing on the
Department's practice of attributing cleanup liability to the holder of the well
licence. This practice has been upheld in two previous decisions of the Board,
in part because of persuasive arguments by the regulator and oil industry
representatives that to do otherwise would introduce chaos into the timely and
responsive cleanup of oil and gas well sites. The size of the file on this case
and the nature of the arguments made to the Board by the appellant only
reinforce the need to have a consistent policy on wellsite cleanup liability
which has been widely accepted by the oil industry."'
Ultimately, the Board concluded that there were no grounds to justify an extension of time
for Legal and the appeal was dismissed as out of time. From the statements quoted above,
however, it is clear that the EAB approved of the application of W ' s practice outside of

Part 5 of the EPEA to Liability for releases of substances under Pan 4, Division 1 of the Act.

23'~upra
note 207 at para 46.

Legal Oil #2

2.

Most recently, the EAB has again indicated its approval of AENV's practice of holding the
last licensee on record liable in the context of liability for release of substances. Another
decision involving an appeal by Legal Oil and Gas Ltd. ("Legal") from an EPO issued under
setion 102(1) ofthe EPEA was handed down by the EAB on July 23, 1999.'-'* The EPO in
question required Legal to assess the extent of and then to remediate salt water brine and
hydrocarbon pollution on farm land in which the well was located. The salt water brine and
hydrocarbon contamination initially arose from the well operation but now extended beyond
the legal borders of the well site to other areas of the quarter-section of land in which the well
was locatedAccording to Legal, the EPEA does not authorize AENV to require a company to address
off-site (i.e. off the well site) pollution. Moreover, in its view, it was not a "person
responsible" for the salt water brine and hydrocarbons which existed outside of the well site
boundary. Finally, Legal challenged the EPO on the ground that the applicabIe legislative
provisions do not apply retrospectively to substances which were released prior to September
1, 1993, the date the Act was proclaimed.

The well in question had been drilled by another company, Sinclair Canada Oil Co.
("Sinclair") in 1953. During its operations, Sinclair had routinely discharged large volumes
of brine into a pit adjacent to the drilling well. It was the overflow of those discharges f?om
the pit that were the original source of the salt water pollution addressed by the EPO issued

to Legal. The parties all seemed to concur that, in all likelihood, Sinclair's operations were
the original cause of the present hydrocarbon contamination as well. Given these facts, Legal
took the position that, even though it eventually acquired the interest Sinclair used to have
in the well, it should not inherit responsibility for any environmental mess which Sinclair
-

-

-

---
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created. With the exception of a brief period sometime between 1961 and 1987, Legal had
owned and operated this well site.

A number of factual uncertainties were not, however, resolved definitively by the evidence

before the Board. In particular, it was unclear whether Legd had caused any additional
release of brine or hydrocarbons either within or outside the well site. It was also unclear
whether any brine or hydrocarbons released by either Sinclair or Legal within the well site had
migrated outside of the well site and, if so, whether that migration occurred during Legal's
ownership of the well. According to the Board,
These uncertainties are not surprising given the long history of use of the site,
and the cost and practical difficulty of actually tracing the migration path and
origin of the brine and hydrocarbon pollution .... Given these physical
uncertainties, any attempt to define legal responsibility for cleaning up the
overall pollution problem based on Legal Oil's legal relation to the well-site,
is particularly p r o b l e r n a t i ~ . ~ ~

In the Board's view, however, it was unnecessary to resolve these factual issues for a number
of reasons.

Most importantly, after a review of the Sinclair lease and the agreement

transferring the lease, the EAB concluded that Legal was a successor to Sinclair with respect
to the entire quarter-section in which the pollution was occurring, not just the actual well site.
Under the lease and transfer agreement, Legd inherited both Sinclair's rights and its
responsibilities of access to and use of the off-site portions of the quarter-section. In other
words, according to the EAB, even ifthe off-site pollution was caused entirely by Sinclair's
disposals into or around an off-site pit, Legal inherited that "facility" and the overall mess
which Sinclair allegedly created. Through this inheritance, Legd became the ccowner-"of the
released substances, Legal had "management and control" of the released substances, and
Legal was a "successor" and "assignee" of Sinclair, which itself was an "owner" of and had
"management and control" over those substances. Thus, Legal was a "person responsible"
under section l(ss) of the EPEA and was therefore validly named in the section I02(1) EPO.

U3~bid.
at para. 10.

The EAB also rejected Legal's argument that the release of substances provisions of the Act
could not be applied retrospectively to conduct which occurred prior its passage. The Board
concluded, inter ahaythat the language of the provisions governing substance releases were
express enough to indicate clear legislative intent for retrospective application.

By way of conclusion, the EAB noted that Legal's submissions in this apped had referred
repeatedly to the "unfainness" of Legal being required to remediate poilution which it
allegedly did not create. Along with questioning the validity of this argument, the Board
stated that it would not second-guess the relative fairness of the overall solutions adopted by
the Alberta Legislature; nor would it second-guess their particular application by AENV by
focusing on current well licensees. The EAB noted the testimony of an AENV representative

indicating that this focus was supported by the Alberta oil and gas industry as a whole, even
if Legal itself disagreed with it.

Still, though, in accepting AENV's practice, the Board was more qualified in this case than
it had been in the three previous decisions reviewed earlier in this chapter- The EAB stated
that its acceptance of AENV's practice should not be understood as suggesting that:
... section 102 orders should be issued only to current well-site operators. Lf,
in a legitimate attempt to equitably distribute assessment and remediation
costs among all potentially "responsible persons", Legal Oil can identifjr and
document other responsible persons, it is welcome to petition the Director to
issue additional environmental protection orders to those persons. The
Board's point is simply that due to environmental concerns and budget
constraints, the Director should not be required to himself undertake the
inquiries necessary to identi@ all responsible persons before issuing orders to
current operator^.^^

Thus, contrary to earlier decisions where the only possible exception to AENV's practice
noted concerned a situation of a "sham" licensee, here the EAB hinted that there may be other
circumstances that might oust the application of the policy. The EAB is clear, though, that

234~bid.
at note 37

the onus of proving such circumstances is on the last well licensee. Unless the last licensee
can convince the Department to the contrary, it will be liable for the full costs of reclamation
and cleaning up substance releases on its sites.

C.

Discussions with AENV~'

Despite the EAB's final comments in Legal Oil #2 noted above, personal discussions with

AENV reveal that the Department currently takes the position that it will not go after anyone
but the last .well licensee for reclamation and releases of substances. What would trigger the
Department to go after other parties is unclear at this time, but there has been some pressure
&om some industry members to use the full range of the EPEA c'look-back" provisions to go
after prior operators in some cases. Where the last Licensee is no longer solvent, current
practice in relation to upstream oil and gas sites has been to rely on the government-industry
Orphan Fund administered by the EUB rather than rely on the EPEA's "look-back"
pro~isions.~~

According to AENV, the practice of holding the last licensee liable was adopted because it
is supported by industry and is consistent with the approach taken by the EUB pursuant to
its legislation governing well abandonment liability. The goal is to have a fair approach that
is consistent between AENV and the EUB.

In addition, there is also the issue of

administrative ease (i.e. it would be ditFcult to go back to previous owners/operators and find
out the extent of their contribution). For these reasons, the Department will continue to apply
the policy on facts similar to those in the cases of Sarg Oils, Gammon Resources, and the two

Legal Oil decisions.
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All of the following infomation was obtained through personal comunications with Chris Porvter,

sup-a note 226, between February 1 and April 30,2000.
U6

As noted in Chapter 3 of this thesis, the Fund initially set up to cover abandonment costs with respect
to orphan wells urasexpanded to cover reclamation costs pursuant to an Order in Council of September 1997- This
change will be formally Iegislated in amendments to the OGCA pursuant to Bill 13, supra note 149. Neither the
Order nor Bill 13 address the issue of payment of costs in regard to cleaning up releases of substances under section
102(1) of the EPEA, however.

D.

Contaminated Sites

Untike the situation for reclamation and substance release EPOs, AENV has not adopted a
practice of fixing liability on one party, the last licensee, in the case of contaminated sites in
Alberta. For reclamation and release of substance Liability, AENV starts with the premise that

the last licensee is liable and it may move away fkom this ifjustified in the circumstances. By
contrast, in the case of contaminated sites, AENV starts with the premise that a whole host
of parties are potentially liable and then this position may be narrowed down based on the
facts of the particular case?'
AENV's practice as regards contaminated site liability has been set out in a comprehensive
guideline document entitled "Guideline for the Designation of Contaminated Sites Under the
Environmental Protection and Enhancement

For our purposes, it is useful to

highlight those aspects of A m ' s policy on contaminated sites that differ from the approach
taken with respect to liability for reclamation and substance releases. A review of the
Guideline suggests a number of salient differences.

First, unlike reclamation and release EPOs, AENV considers a contaminated site designation
as a last resort where no other appropriate tools are available to deal with the particular
problem. The Guideline notes that various provisions of the EPEA provide AENV with
powers to deal with site contamination including those relating to EPOs for reclamation,
substance releases, and contaminated sites. Of these, AENV will use the first two before

Z37~enonal
communication with Chris Power, supm note 226, February 1,2000.
U8~lberta
~nvironrnent,"Guideline for the Designation of Contamioated Sites Under the Emironmental
Protection and Enhancement Act' (August 26, 1999 draft) bereinafter the "Guideline"]. This is the most current
version of the Guideline. Although in draft form, it reflects the c w e n t policies of AENV on contaminated site
liability.

invoking the last.B9 Second, unlike the provisions for liability for reclamation and substance
releases, the Guideline notes that the contaminated site provisions of the EPEA explicitly
provide for the allocation of liability among responsible persons to enable a fair distribution
of responsibility for contamination. Thus, according to the Guideline, where there are liability
allocation issues related to a property affected by contamination, rather than use other
available tools, AENV may designate a site as contaminated in order to allocate remediation
costs among responsible persons. Such liability allocation issues would arise in situations
where, for example, there are a large number of responsible persons or where there may be
orphan shares of liability (i-e. a responsible person is insolvent or non-existent).

A final difference is that, in the case of a contaminated site, AENV will contact each of the

potentially responsible persons that have been identified by letter (prior to the issuance of an

EPO) regarding their potential involvement in the remediation of the site. The letter will
request that these persons contact the Department to express their concerns about being

named as a potentially responsible person, and also if they feel that there are additional
p o t e n t i e responsible persons who have not been identified by AENV. The Guideline states
that information regarding the identity of such "new" potentially responsible persons and their
involvement with the site "... will aid the Department in ensuring that all persons who may
have had any responsibility in causing or contributing to the contamination are included in the
designation

In determining the extent of their responsibility (and allocating costs

among them), AENV will have regard to various factors including whether the responsible

z9/bid. 3-4. On this point.,one commentator has stated as follows: "[wlhy [ A E V would view the
process as a regulatory tool of last resort is unclear. In many respects, the mechanisms for identifjmg persons
liable and apportioning IiabiIity for cleaning up the result of polIution events created under Part 4, Division 2, are
far superior to those in other portions of EPE4 .": L. GdEths, ed., supra note 1 95 at 4-27.
"Ofbid. s t 6 . Depending on whether the potentially responsible persons agree upon the extent of
remediation and allocation of liability (and whether =NV approves their agreement), the Guideline notes that it
may not be necessary to formally designate the site as contaminated.

person caused the contamination or had a role in causing the contamination, and whether the
responsible person benefited fiom failing to control the contamination.*"

In sum, unlike AENV's current practice for reclamation and release of substance liability, the
policies in place for contaminated site liability presume a starting point of allocating and
apportioning liability amongst a number of responsible parties. There is no mention of the
"last licensee on record" anywhere in the Guideline.
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Although these factors are not specifically listed in section 1 14(2) of the EPEA, for the most part, those
set out in the Guideline do correspond with those listed in the legislation.

CHAPTER 5:

CRITIQUE OF THE LEGISLATION

The previous two chapters of this thesis set forth the regime applicable to liability for well
abandonment, reclamation, release of substances and contaminated sites in Alberta. In doing
so, the focus throughout was the question of who is liable for each particular type of liability.
As noted, on this question, the legislative schemes set forth in the applicable legislation differ

significantly from each other and point to a number of different potentially liable parties. In
addition, the practice adopted by AENV in regard to reclamation and substance release

liability differs fkom the language set forth in the legislative provisions appIicable to these two
liabilities in the EPEA.

At the outset of this thesis it was suggested that the current liability regime in Alberta for well
abandonment, reclamation, release of substances, and contaminated sites could be critiqued
on the basis of the theories and guiding principles that emerge from the literature on liability
for the clean-up ofenvironmental damage. These theories and principles were set out in detail
in Chapter 2 of this thesis. Having set forth the current Alberta liability regime in the two
chapters that followed, this critique can now be undertaken.

As noted, the current Alberta liability regime consists of both the applicable legislative
schemes as well as the practice adopted by AENV as regards reclamation and substance
release liability. Consequently, a critique of this regime requires consideration of both the
relevant legislation and the practice. The remainder of this thesis will thus proceed as follows.

In this chapter, a critique of the relevant legislative schemes applicable to each type of liability
is undertaken. The focus is upon how the current legislative provisions governing liability for
well abandonment, reclamation, release of substances and contaminated sites in Alberta relate
to the theories and principles identified in Chapter 2. In particular, this chapter considers
whether the current legislative framework for each type of liability is consistent with or finds
support in the views of scholars writing in this area. The next chapter, Chapter 6, will

conduct a similar critique with respect to AENV7s current practice for reclamation and
substance releases-

-

A.

Some General Remarks

Before turning to a critique of the legislation on the basis of the literature, a couple of general
comments about the current legislation are in order. A review of the legislative provisions
governing the four types of liability canvassed in this thesis clearly indicates that on the issue
ofwho is liable, the provisions differ significantly fiom each other. As noted, the provisions
for well abandonment liabiiity point to the current licensee and working interest owners of the
well, those for reclamation point to the "operator" broadly defined, the release of substances
provisions refer to ccpersonsresponsible" for the substance, and those for contaminated sites
identifjl those "persons responsible for the contaminated site". Furthermore, the provisions
for well abandonment and contaminated site liability contemplate an apportionment of costs
amongst a number of parties while those for substance releases and reclamation set out joint
and several liability.

This difference in treatment leads one to query whether it is justified. Perhaps there is
something inherently different about the types of damage covered by these liabilities that can
explain this dissimilar treatment. That there are similarities in the damage the four types of
liabilities address is clear when one recalls that, as defined in the EPEA, "reclamation"
includes activities that amount to the abandonment and decontamination (or remediation) of
a well site. Further, as noted in Chapter 4, site contamination can be dealt with under various
tools in the EPEA including those relating to reclamation, substance releases, and
contaminated sites. As noted by A. Broughton,

"...

a review of the EPEA] confirms that

many field situations could come within the statutory language of two, o r even dl three, of
the above regulatory mechanisms."242

Given this potential overlap, is the dissimilar legislative treatment on the issue of who is liable
for each type of liabilityjustified? The Literature reviewed in Chapter 2 of this thesis certainly
cannot provide such justification. There, we saw that, even though some o f the scholars may
write within a particular context (that of contaminated sites, for example), the theories and
guiding principles that emerge fiom their work apply generally to various types of
environmental damage- Where, for example, scholars argue for the adoption of the "polluter
pays" principle as a ground upon which to base liability, they do so generally as regards all
types of environmental damage. They do not suggest that the principle should only apply in
the case of some types of damage and not others. Rather, their comments on liability for
environmental clean-up are cast generally so as to apply to Liability for all types of
environmental damage. Thus, the theories and principles emerging g o m this literature cannot
aid in explaining the differential treatment given to abandonment, reclamation, substance
release and contaminated site liabiiities in the Alberta legislation.

A distinction might, however, be made on another ground. Perhaps it could be argued that
abandonment and reclamation differ &om substance release and contaminated site liability in
that the former are present obligations while the latter are contingent fiture liabilities which
may never arise.

Although the first two may be postponed during production, they

nonetheless are existing Iiabilities that will require future expenditures at some time. In this
way, they could be viewed as part and parcel of the operating costs of doing business once
a well license has been issued, By contrast, the latter two liabilities will not crystallize until
an EPO is issued directing remediation. This of course may never occur.
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A. Broughton, "Release of Substances: Release Reporting and Remediation" in Environrnenral
Protection and Enhancement Acr: Nau Environmenral Regularions -impact on the Perroleurn indusrly, papers
delivered at an Insight seminar on September 29, I993 (Toronto: Insight Press, 1993) Article VI at 35.

For a couple of reasons, however, it is dficult for this distinction to adequately explain the
dissimilar treatment of these four types of liabilities in the Alberta legislation. First, if this
were an adequate rationale, one would expect well abandonment and reclamation, as similar
present liabilities, to be treated the same by the current legislation. It has already been noted
that this is not the case. And this is so despite the fact that liability for well site abandonment

and reclamation is often viewed as a package by the oil and gas industry.243
Second, fiom a theoretical perspective, it is doubfil that the distinction between a present
obligation and a contingent h t u r e one should have any bearing on the issue of who should
be liable to clean-up environmental damage. None of the scholars canvassed in Chapter 2 of
this thesis suggested that this distinction should merit any different treatment. Rather, their
focus is on the fact of environmental damage and the adoption of fair and efficient ways to
impose a legal duty to clean it up. Whether this duty arises at the outset once the activities
leading to the damage are commenced or whether it arises at some later time is irrelevant..

At the end of the day, it may be that the dissimilar treatment of the four liabilities canvassed
in this thesis is simply the serendipitous result of their different legislative histories. In
Chapter 3, it was noted that well abandonment liability has always been dealt with under
legislation specific to the oil and gas industry whereas reclamation (even as applicable to oil
and gas activities) was set forth in environmental statutes of more general application. The

legislation discussing abandonment referred consistently to the well "licensee" whereas that
governing reclamation focused on the more broadly-defined "operatof', likely due to the fact
that it was also to apply outside of the specific oil and gas well site context. Had well site
reclamation been treated alongside well abandonment as part of a package of liabilities in the
Z43~ee,
for example, W. Funk, Estimaring and Managing Environmental Liobifiy in the Upstream Oil
andGus lndusby (Master's Degree Project, Faculty of Environmental Design, University of Calgary, 1 999) at 4245. Based on the results of a series of questionnaires, the author concludes that 'environmental liability', as defined
by upstream oil and gas producers in Alberta, represents present obligations to make future expenditures to
abandon and reclaim property affected by oil and gas operations in accordance with the applicable regulatory
standards of the time. Although oil and gas producers expressed some concern with other liabilities, Funk's study
concludes that the most pressing liability currently in the minds of the vast majority of oil and gas operators in the
province was that of abandonment and reclamation as a package.

same legislation, the issue of who is liable for both may have been answered in the same
fashion.

Similarly, the release of substances liability now found in section 102(1) of the EPEA
experienced a diierent legislative history than that of both abandonment and reclamation. It
was addressed by a number of environmental statutes of general appiication, one of which
referred to the "person responsible" for the substance as being liable for the clean-up. It is
this language that was carried forward into the EPEA.

And finally, Chapter 3 of this thesis noted that, prior to the EPEA, Alberta lacked a
comprehensive scheme for dealing with contaminated sites. The subject was thus singled out
for special treatment in keeping with the trend in other jurisdictions at the time. A Task Force
was struck to consider the issue of who should be liable to clean up contaminated sites in
Alberta. In doing so, this Task Force conducted a detailed review of various theoretical
approaches to environmental clean-up liability as well as a review of different statutory
schemes adopted by other j ~ r i s d i c t i o n s .By
~ ~ contrast, there is no indication that this type
of focused reflection preceded the drafting of the reclamation and substance release provisions

in the EPEA Perhaps this accounts for the dissidar treatment found in that Act on the issue
of who is liable for reclamation, substance releases, and contaminated sites in Alberta.

In any event, whatever the reason, the dissimilar legislative treatment of the four liabilities
canvassed in this thesis signals that the Alberta legislation lacks a comprehensive theory or
guiding principle that underlies the imposition of liability for environmental clean-up in the
province generally. In particular, as will be seen below, although some aspects of the
IegisIative schemes for abandonment, reclamation, release of substances and contaminated

%
' e supra note 9 I. As noted by one commentator, the "... P E A ] provisions respecting c'contarninated
sites" owe much of their existence to the excellent work done by the Contaminated Sites Task Force.": A.
Broughton, supra note 242 at 34-

sites may, in the right circumstances, suggest an adherence to either the ccpolluter"or
"beneficiary" pays principle for example, not .all do.
W1th these general

comments in mind, it is now possible to consider whether the legislative

scheme for each type ofliability canvassed in this thesis is consistent with or finds support in
the principles &om the Literature outlined in Chapter 2. There, three main issues were
considered in regard to Liability for the clean-up of environmental damage: societal versus
individual responsibility; grounds upon which to base liability; and the apportionment of
Liability amongst responsible persons. Despite some differences of opinion, it was concluded
that, by and large, most scholars agree that fairness and efficiency mandate the imposition of
clean-up liability upon individual parties and not society as a whole. Further, the most
common grounds advocated for the imposition of liability amongst scholars are those of
''polluter" and "beneficiary" pays. And finally, scholars are generally divided between two
competing approaches on the question of apportionment of environmental clean-up liability
-apportionment on the basis of contribution and joint and several liability. These views can

now be compared with the legislative schemes currently in place in Alberta.

B.

Well Abandonment

In the case of well abandonment, Chapter 3 noted that the OGCA places primary
responsibility for abandoning a well upon the current licensee of that well (or its trustee or
receiver-manager).

Where the EUB so directs, however, the other working interest

participants must abandon the well. In either case, the actual costs of abandonment are to be
shared by all the working interest participants in the well."5

"
'
I
n practice, the EUB names both the licensee and all the working interest participants in the well
(according to EUB records) in orders directing abandonment and it is up to the named parties to determine who
should undertake the abandonment work. If the well is not abandoned, all named parties are in breach of the
Board's order: personal communication with DanieUe Brezina, supra note 208.

1.

Societal vs. Individual Responsibility

On the first issue of societal versus individual responsibility, it is clear that Alberta's
-

legislative regime for well abandonment reflects a policy decision in favour of the latter. Even
prior to the amendments in 1994 setting forth a clear statutory duty to abandon upon the
licensee, numerous references could be found throughout the OGCA to the licensee of the
well on the subject of well abandonment. Clearly, these references implied a belief that the
costs of weU abandonment should not be borne by Albertan taxpayers as a whole.

When concerns over orphan wells became acute in the mid-1980s, this policy preference
became even more evident. In large measure, the process embarked upon by the EUB in
relation to orphan wells was fUeLled by concerns to protect the public purse from the costs
associated with abandoning these wells.246 in its report issued in December 1989, for
example, the Board alerted readers to the fact that "... when no responsible party can be
found in the private sector, the wells, by default, become the responsibility of the Pro~ince."'~~
According to P. Prince, in issuing this Report, the EUB "...took the position that the public
purse should not be at risk because of orphan wells."248

The Report does not, however, consider the issue of societal versus individual responsibility
for environmental clean-up in any depth. No reasoned analysis of any kind is presented.
Rather, for the most part, the Report simply assumes that taxpayers as a whole should not
bear the costs of well abandonment in general, and not in the context of orphan wells in
particular. As noted in Chapter 2 of this thesis, this tendency to assume away the prospect
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See, for example: supra note 134; Well Licence Criteria Subcommittee, SpeciJc Criteria to be
-4pplied by the ERCB when a CVell Licence is Issued o r Transfewed (Calgary,AJ3, November 1992);and EUB,
Interim Directive ID 93-2: Requirements for the Issuance of a Well Licence or Approval of Well Licence
Transfers (Jdy 1993) [superseded by ID 97-04].

*"~zqranote 1 34 at I.
2 4 8 ~ u p rnote
a 139 at 4.

of societal responsibility for environmental clean-up is consistent with the approach taken by
most scholars on this issue.
Still, though, in other EUB materials, it is possible to locate some (albeit very brief)
statements that hint at why individual responsibility was considered preferable for well
abandonment liability. In its Interim Directive ID 93-2, for instance, the EUB noted that, in
its view, imposing more stringent requirements for the transfer of well licences would "... help
ensure that licensees are responsible and accountable and encourage timely abandonment of
Hidden within this brief statement is the notion that licensees should abandon their
wells because they, and not society as a whole, are the responsible parties and should thus be
held accountable.
As noted in Chapter 2, this position is consistent with that of most scholars who have

reflected upon the broad question of societal versus individual liability for environmental
clean-up, There, it was noted that, where they do consider the issue, most scholars agree that
notions of fairness and efficiency demand that individual parties should be liable for the cleanup of environmental damage they are responsible for. As stated by one commentator in the
context of hazardous waste clean-up, "... both norms [of fairness and efficiency] support legal
efforts to allocate the social costs of hazardous waste to responsible

From an

efficiency standpoint, such allocation forces responsible parties to internalize the social costs
of their activities and thereby subjects these activities to market constraints. At the same
time, fiom a moral standpoint, fairness requires that statutes allocate clean-up costs to the
'
these views, the policy decision
parties responsible for the environmental h a ~ a r d . ~Given
to hold individual parties liable for well abandonment in Alberta not only finds support in the
majority of the literature, but can be justified on notions of fairness and efficiency as well.
24

%UB.Interim Directive ID 93-2. mpm note 246 at 2. See also: Well Licence Criteria Subcommittee,
supra note 246 at 3 for a similar statement.

=%ate, supra note 108 at 1479.

bid. at i 479 and 1482.

2.

Grounds Upon Which to Base Liability

The next issue of course is how to defme responsible parties for the purpose of allocating
liability. In short, upon what grounds should Liability be imposed? Chapter 2 noted that by
far the two most popular grounds cited in the literature are those of "poliuter" and
"beneficiary" pays- It was aIso noted, however, that scholars hold different opinions about
how these principles should be defined. For our purposes, then, the relevant issue is whether
the Alberta IegisIative scheme for well abandonment M o w s any manifestation of either the
"polluter" or "beneficiaxy" pays principle in allocating Liability.
a.

Beneficiary Pays

Had the recommendations of the Board's 1989 Report been adopted into the current
legislative scheme, this would have signalled a possible adherence to the "beneficiary pay$'
principle by Alberta's legislators. As noted in Chapter 3, this Report proposed a descending
order of liability based on the principle that those who benefited Erom the well should be
responsible for its proper abandonment. Starting with the licensee, this chain of liability
would have included working interest owners, previous Licensees, current and previous lessees
of the mineral rights as well as mineral rights owners. As explained by P. Prince:
The basis of that chain was to assign responsibility to all potential beneficiaries
of the well. We cast this very wide net for several reasons. First, we wanted
to establish the principle that those who benefit from the well might retain
some responsibility for its safe abandonment....2s2
Upon closer examhation, however, the approach set out in the Board's 1989 Report does not
accord exactly with the views of most scholars about the "beneficiary pays" principle. In
Chapter 2 we saw that the majority of scholars would require an actual economic benefit
from the activities leading to the environmental damage to justify the imposition of liability

Z S 2 ~ u pnote
r a 139 at 5-6.

on this ground. No such notion was mentioned in the Board's Report, however. Rather, as
noted above by Prince, the chain of liability identified allpoten~ialbeneficiaries o f the well.

Or, perhaps it was simply assumed that all those parties listed would have been actual
beneficiaries &om the activities of the well. If this means an actual economic benefit would
have accrued to them in all cases, however, we know that this would not have been
accurate.33 Furthermore, although the 1989 Report identified benefit as the underlying
rationale for imposing liability, the decision to move down the chain of liability to other
parties was not to be based on benefit at all. A move down the chain was to occur not
because the preceding party had not benefited f?om the well in question, but rather, because
it no longer existed or was unable to carry out the abandonment.
In any event, as noted in Chapter 3 of this thesis, this descending chain of liability was
ultimately not adopted into the OGCA Instead, the current legislative scheme places primary
liability on the current licensee of the well for the abandonment of wells licensed to it with
costs to be shared amongst the working interest participants in the well. For reasons similar
to those noted above, however, it is equally doubt£i.~lthat the "beneficiary pays" principle (as
defined in the literature) underlies this scheme. First, it is easy to envision circumstances
where the current licensee and working interest participants arguably would not have received
any actual economic benefit from the activities at the well in question.'*'

Second, and more importantly, as was the case with the Board's 1989 Report, nowhere does
the current legislative scheme suggest that a party might escape liability by demonstrating a
lack of benefit. Although section 20.2(2) of the OGCA does not tell us when the Board will
exercise its discretion to place the duty to cany out the abandonment on the other working
%s
would nog for example, have been the case for current licensees and working interest participants
where the expenses to operate the well exceeded any revenue made. It would also not have been true with respect
to a mineral rights owner who was not receiving any royalty from production.

o or example, where they
again.

became involved with a well that was shut in and never resumed production

interest owners instead of the licensee, EUB materials indicate that this will occur where the

licensee is non-existent or insolvent and is unable to carry out the abandon~nent.~~
There is
no mention that it might occur where the Licensee can show a lack of economic benefit?
Similarly, as far as the costs of abandonment are concerned, the working interest participants
will not be excused from their obligation to pay unless they are non-existent or insolvent.
Lack of benefit does not appear to enter the equation in any

b.

Polluter Pays

The literature reviewed in Chapter 2 revealed four possible dehitions of "polluter" for
purposes of the "polluter pays" principle. These are the most common definitions cited by
scholars writing in the area. They are: (a) someone who intentionally or negligently caused
environmental damage; @) someone who caused environrnenta1 damage; (c) someone who
contributed to environmental damage; and (d) someone who benefited from the activities
Ieading to the environmental damage. Thus, according to the majority of authors writing in

this area, it is fair and efficient to impose liability for the clean-up of environmental damage
only where a party intentionally or negligentIy caused the damage, caused or contributed to

the damage, or benefited f?om the activities leading up to the damage. This last category was
considered above under the rubric of the "beneficiary pays" principle. Are any of the

='see, for example, Orphan Well ProAdministration Subcommittee, Amended Reconrnrendorions
of the Orphan Well Program Administrafion Subcommittee (Calgary, AB, March 1993) at 1 1 - 13.
256~venif this were so, however, it would be dif5cult for the EUB to go after the working interest
participants on the basis of the "beneficiary pays" principIe in these circumstances. Where the licensee has
received no actual economic benefit fiom the well, it is dficult to see how the other working interest participants
would have.
2 5 7 ~ h iiss also true for the less popular definition of "benefit" revealed in the literature. Chapter 2
indicated that some schoIars refer to benefitfrom rhe clean-up itself as well as that from activities leading to the
damage. The concern is that a party who purchased a site at a discount because it was damaged tvifl then be able
to benefit by selling it at a premium after someone eIse has paid to clean it up. Since this would not always be the
case with oil and gas properties acquired by Licensees and working interest participants, however, it would be
difficult to just.@ liability upon these parties on this basis in all cases. Moreover, the legislation, once again, does
not suggest that a lack of any such benefit might oust the imposition of abandonment Lability upon the licensee and
working interest participants,

remaining versions of the "polluter pays" principle apparent in the well abandonment
legislative scheme in Alberta?

In Chapter 3, it was suggested that the "clean-up" aspect of the abandonment process largely
amounts to the removal of associated equipment, structures, produced liquids, and structural
concrete fiom the site?

Ifthe current licensee was the one who actually drilled the well and

set up these structures and concrete that are now to be removed, Liability could be justified
on the most stringent version of the "polluter pays" principle, that of someone who
intentional& caused the damage. It would also meet the definition of someone who caused

the damage even ifa strict tort standard of causation were adopted. Given the fiequency of
oil and gas transfers, however, this will not always be the case. Nonetheless, if, subsequent
to the original licensee, the current Licensee added to the equipment, structures, produced
liquids, etc. at the site, then it may be possible to justify liability upon that latter party on the
basis of the less stringent standard of contribution rather than came.
But suppose the current licensee became involved at a time when the well was shut in, never
to be subject to any re-working or production again? Here, it would be d E c u l t to justify the
imposition of liability on that party on any version of the "polluter pays" principle. The fact
that no additional work took place on the site by the current licensee means that it could not
have caused or contributed to the damage that now needs cleaning up; nor could it be argued
that the licensee should have known that its activities would result in environmental damage
since it did not act at all.

The question of imposing well abandonment liability on the other working interest participants

is an even more dficult issue in the context of the ccpolluterpays" principle. In regard to the
"beneficiary pays7'principle, it can be said that where the licensee benefited, it is likely the
other working interest participants would have as well. As regards the ccpolluterpays7'

2 5 8 ~ esupra
e
note 13 I . There it was noted that one aspect of abandonment, that of leaving do\vnhole
structures intact but in a safe and stable condition, amounts more to prevention than to environmental clean-up.
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principle, though, can it be said that wherever the licensee caused or contributed to the
damage that must now be cleaned up, the other working interest participants did the same?
Since they are typically not physically involved in the activities on the site, this would be a
difficult argument to sustain. The other working interest owners usually do not actively
participate in the actual drilling of the well and the production activities that follow.u9 On the
other hand, given that the Licensee/operator conducts these activities on behalf of and for the
benefit of all the working interest participants in the well, it is at least arguable that an agency
relationship exists amongst them.260If so, then perhaps the licensee's activities can be said
to constitute those of the other working interest participants as well. The analysis for
imposing Liability on the other working interest participants on the basis of the "polluter pays"
principle would therefore be the same as that outlined above for the licensee.

In that analysis it was suggested that the imposition of liability for well abandonment on the
current licensee could perhaps be justified on various versions of the "polluter pays" principle
in the right factual circumstances. For example, where the current licensee actually drilled the
well to now be abandoned, it could be argued that liability for abandonment is justified
because the current Licensee caused the damage.

Since the current Licensee in these

circumstances would amount to a "polIutef7as defined in the Literature, it could thus be stated
259~ypically,
the relationship between the licensee and other working interest participants in a well is
govemed by an operating agreement which gives the licensee (the "operator7') control and management over the
exploration activities on the jointly-owned lands. Other than hating a right to be consuIted and kept informed about
decisions made for the exploration, development and operation of the joint Iands, the other working interest owners
do not participate in the day-to-day activities at the well site. See: J. MacLean, "The 1990 C M L Operating
Procedure: An Overview of the Revisions" 30 (1991) Alta. L. Rev. 133; and R. Desbarats & D. MacDiarmid,
"Independent Operations: &cle X of the CAPL Operating Procedure" (1 996) 34 Alta. L. Rev. 602.
2%e standard operating procedure currently in use in Alberta, the 1 990 CAPL Operating Procedure,
does not specifically refer to an agency relationship between the operator and working interest owners. To the
contrary, Article XV desaiies the relationship as one of tenants in common which, at common law, were typically
not agents of each other. NonetheIess, just as a fiduciary relationship might exist in the right circumstances, it is
possible that an agency reIationship might be created in the process of operations. This would depend on the
particular fimction of the operator under the agreement and the conduct of the parties in the particular
c i r c b c e s . For a discussion of the relationship between the operator and other working interest owners in the
context of fiduciary obligations, see: Erehwon E-qloratiun Ltd. v. Northstar Energy Corp., [I 9941 3 W. W.R. 488
(Alta. Q.B.) and Luscar Ltd. v. Pembina Resources Ltd., [1995] 2 W.W.R. 153 (Alta. C.A.).

that the legislative scheme for well abandonment in Alberta does indeed accord with at least
one view of the "polluter pays" principle from the literature.
-

But such a conclusion is one that can only be reached ex post facto. The legislative scheme
for well abandonment in Alberta does not state that the current licensee will only be liable if
it is a "polluter" (however defined). Rather than focus on the activities or conduct of this
party, the legislation imposes liability on the basis of status alone. Although it may turn out
(ex post facto) that on certain facts the current licensee may in fact have amounted to a

"polluter", this is not the basis upon which liability is initially imposed- No-where does the

OGCA or the OGCR suggest that a licensee (or working interest participant) could escape
liability if it could be shown that it was not a "pollute?'.
In sum, it is dficult to conclude that the legislative scheme in Alberta for well abandonment
follows the literature in grounding liability on the basis of either the "polluter" or "beneficiary"
pays principles. Rather, liability is imposed on the basis of status alone without regard to the
conduct of the current well licensee and working interest participants or any benefits received
by them.

C.

Reclamation

Like the scheme for well abandonment, the legislative provisions governing reclamation
liability in Alberta demonstrate a clear policy decision to hold individual parties responsible
rather than impose the costs on society as a whole. Unlike those for well abandonment,
however, the reclamation provisions of the EPEA do not point simply to the current well
licensee and working interest participants of the well as responsible persons. As noted in
Chapter 3, section 119@) of the EPEA defines "operator" and identifies the following as
potentially liable for the reclamation of an oil and gas well site: (i) any person who carries
on or has carried on an activity on or in respect of specified land; (ii) the holder of a licence,
approval or permit issued by the EUB for purposes related to the carrying on of an activity

on or in respect of specified land; (ii)

a working interest participant in a well on, in or under

specified land; and (iv) the holder of a surface lease for purposes related to the carrying on
of an activity on or in respect of specified land.261

According to section 125(1) of the E P E q AENV may issue an environmental protection
order CCEPO7')directing reclamation to an operator as defined in section 119(b). Nowhere

in the reclamation provisions of the E P E q however, are we told whether (and in what
circumstances) any of these categories will trump the others; nor are any criteria or factors
set out for choosing amongst the various parties listed.

The general introductory section of the EPEA does, however, contain some broad statements
that appear to signal how liability should be imposed under the Act. In section 2, a number
of statements are made regarding the purpose of the EPEA. Subsection (i) is particularly
noteworthy for our purposes. It states as follows:
The purpose of this Act is to support and promote the protection,
(2)
enhancement and wise use of the environment while recognizing the
following:

(i)

the responsibility of polluters to pay for the costs of their actions.

Ln short, one of the EPEA's avowed purposes is to make the "polluter" pay.

2 6 1 ~mentioned
s
in Chapter 3, the definition also identifies a number of parties who can be Liable as
representatives of any of the above-noted parties. To the extent that these representatives are liable because they
have stepped into the shoes of those parties, the analysis about whether liability is imposed on the basis of the
"polluter" or "beneficiary" pays principle would focus on the activities of those parties being represented. Thus,
the imposition of liability upon these representatives will not be considered separately here.

According to T. Meadows, such legislative purpose statements are likely to have an effect
similar to analogous statements included in a preamble to a statute.2Q The preamble of a
statute is said to have the following effect:
The preamble of a statute, even after repeal, has been said to be a good means
of finding out its meaning, and, as it were, a key to the understanding of it;
and, as it usually states, or professes to state, the general object and intention
of the legislature in passing the enactment, it may legitimately be consulted to
solve any ambiguity, or to fix the meaning of words which may have more
than one, or to keep the effect of the Act within its real scope, whenever the
enacting part is in any of these respects open to
Accordingly, the purposes set out in section 2 should inform the interpretation of specific
provisions in the EPEA When the Act was first proclaimed in 1993, T.Meadows predicted

that, in particular, "... the principle of "polluter pays" will clearly influence the interpretations
likely to be adopted in determining which parties will or will not face liability under the
A C."26J
~

The question for our purposes, then, is whether this has in fact been the case with respect to
well site reclamation liability. As the EPEA does not define the "polluter pays" principle in

any way, resort can be had to the literature and its four different interpretations to inject the
principle with some meaning.265

To date, two decisions have considered the issue of liability under section 125(1) of the
EPEA. These were reviewed in detail in Chapter 4 and are the cases of Sarg Oils and

2 6 2 ~ Meadows,
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C.G.Sharp & B. Galpin, eds., h f m e l l on inrerpreta~ionof Szanrzes, 10th ed. (London: Sweet &
Maxweli, 1953) at 44.
2 a ~ .Meadows, supra note
265

163 at 41.

Given this purpose statement in section 2(i) of the EPEA, the "beneficiary pays" principle will be
considered under the rubric of the "polluter pays" principle for the remainder of this chapter which considers
liability for reclamation, substance releases and contaminated sites under the EPEA.

Gammon Resources266.In both, not only did the EAB approve of the practice adopted by
AENV regarding reclamation liability under the E P E q it also commented more generally

about the meaning to be given to section 125(1) of that Act.
According to the EAB, the first step in imposing reclamation Liability is to ensure that the
party to whom the order is directed falIs within the definition of "operator" in section 119(b)
of the Act. This was the Board's starting point in both Sarg Oils and Gammon Resources.
As far as choosing between the categories Listed in that section, however, the Board is clear

that the language of the Act gives AENV wide discretion. As long as the party named in the

EPO can be defined as an ccoperator",AENV has acted within its legislative authority. Even
if other parties also fall within the definition of "operator", there is no duty on AENV to
pursue them. In Gammon Resources, the EAB noted as follows:
The wording of section 119(b) of the Act makes it clear that the legislators
intended to cast a broad net of potential liability to capture a wide class of
operators, irrespective of the chronology of operation or the chain of title.267
By the end ofboth decisions, the Board leaves a strong impression that, as long as the party
held liable falls within the definition of "operator" in the EPEA, AENV7s exercise of
discretion is unlikely to be questioned; nor will the Board direct that liability be allocated
amongst all the available parties that fall within the definition of "operator" in section 1 19(b).
In the result, it is clear that the EAB7sposition in both cases does not signal any adherence
to the principle of "polluter pays". Rather, the EAB relied upon a strict interpretation of the
language of the reclamation provisions of the EPEA which grants AENV wide discretion to
choose amongst those parties listed on the basis of status alone. Even though the Board
noted the existence of the general purpose statement recognizing the "polluter pays7'principle
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in section 2(i) of the EPEA, it did not address the impact of that principle in any significant
way.

In Sarg Oils, for example, the Appellant argued that the reclamation provisions in the EPEA
should be interpreted in a manner consistent with the "polluter pays" principle as set forth in
the purpose section of the EPEA. In its view, given this purpose, reclamation EPOs should
be directed at actual polluters who otherwise fit within the definition of "operator" in section
119(b). Since the evidence in this case was that previous operators had been the primary
poliuters ofthe damage now in issue, the Appellant argued that these operators should at least
share some of the costs of reclaiming the sites. Unfortunately, however, the EAB did not
address this argument directly. Rather, it responded with a rather obscure statement about
the application of section 2(i) to reclamation liability under the EPEA Without hrther
discussion, the Board stated simply that it agreed ''... that 'polluters should pay7 requiring
'comprehensive and responsive actions in administering the Act .,7268
Y

Perhaps the Board's terse response on this issue implies that, in its view, Sarg Oils Ltd.
("Sarg") was a polluter on the facts of this case. As set out in more detail in Chapter 4, the
relevant facts can be summarized as follows. In the case of six of the wells at issue, Sarg had
done very Iittle other than to recondition some downhole equipment from which it obtained
a small amount of production for a short period of time. Total production had a gross value
of about $12,000 while Sarg's operating expenses were in the range of $111,000.
Furthermore, the salt water and flare pits on these sites (which had been used extensively by
previous operators) had never been used by Sarg; nor had it used six other weI1s covered by
the reclamation EPOs in any way. These six had been shut in and the only activity by Sarg
on these sites was the cutting of weeds. Given that keeping weeds under control amounted
to a maintenance hnction under the EPEA according to the EAB, it fell within the definition

26g~arg
Oils, supra note 206 at para 73.

of "activity" for purposes of attracting reclamation liability for S a r g as a person who had
carried on an activity on specified land under section 119@)(ii) of the Act.

On these facts, can it be said that Sarg amounted to a "polIuter" as defined by any of the four
versions of the principle found in the literature? As regards the benefits version of the
principle, the only evidence of any actual economic benefit accruing to Sarg from its activities
on the well sites in question was the small amount of production it had gained fiom six of the
wells. Sarg's expenses far exceeded the gross value of that production, however, and it
ultimately ended up in a loss position with respect to these wells. It is even more difficult to
conclude that Sarg obtained any economic benefit fiom its activities regarding the salt water
and flare pits or the other six wells named in the EPOs since it never used any of these at all.

In the result, it is unlikely that Sarg could properly be labelled a "polIuter" on the basis that
it is someone who benefited f?om the activities leading to the damage that must now be
cleaned up. 269

SimilarIy, one wonders whether it would be correct to identifjr Sarg as a ccpolluter"because
it intentionally or negligently caused the environmental damage at issue or, even if fault were
put aside, simply because it caused (or contributed to) that damage. According to Sarg, its
activities on the sites in question had Ied to very little environmental damage. As noted, Sarg
never used any of the salt water and flare pits on the sites; nor did it use six of the wells that
were subject to EPOs. The fact that Sarg's only activity on these latter six sites was a
maintenance function of keeping weeds under control further confounds any attempt to label
Sarg a "polluter" as regards the damage now requiring clean-up. Thus, at least with respect
to six of the EPOs, it is not possible to label Sarg a "polluter" as that term is defined by the
majority of scholars writing in the area.

2 6 9 ~ ocould
r Sarg be labelled a "polluter" even if'the less popular benefits version of someone who would
unfairly benefitfi-om [he clean-up were adopted. Nothing on the facts of the case suggest that Sarg had purchased
the properties at a discount or would stand to benefit from selling them at a premium if someone else paid for the
clean-up.

In sum, it is difficult to justify the imposition of liability on Sarg for the reclamation of all

sheen sites contained in the EPOs on the basis of the "polluter pays" principle. 1x1 the result,
one is left wondering about the significance of the "polluter pays" purpose set forth in the
general section of the EPEA The conclusions reached in the case of Surg Oils clearly
suggest that the EAB was not significantly influenced by the principle of "polluter pays" in
determining which parties will or will not face reclamation liability under the Act.
Moreover, as in the case of liability for well abandonment, the case signals that the current
legislative scheme for reclamation liability in Alberta is not consistent with any of the versions
of the "polluter paysyyprinciple fiom the Literature. From Sarg Oils, we see that the broadest
definition of "operator" in the EPEA, that set out in section 119(b)(ii) of a person who carries

on or has carried on an activity on specified land, can impose Liability on someone who would
not properly be called a "polluter" by scholars writing in the area."'

Although on the right

facts it may turn out that that party could b e labelled a "polluter", again this would simply be
an expost facto assessment."'

2 7 0noted
~ s by one commentator, the definition of "operator7'in section 1 19@) "...includes any person
who has previously camied on an activity wlzether or not ttrat activiy resulled in damage to the emlit-onmetzt."
[emphasis added]: P . Miller, "Consewation and Reclamation - Part 5 Environmental Protection and
Enhancement Act (Alberta)" in Environmental Protection and Enhancement .Icr: New Envir-orrmental
Regulations -lmpacr on the Perroleurn Industry, papers delivered at an Insight seminar on September 29, 1993
(Toronto: Insight Press, 1993) Article VII at 24.

"'such an expost facto assessment appears to have been made in Ganrrnon Resources, for example.
There, it will be recalled that Gammon had occupied the site for only sixteen days to test the well, and that the
majority of the damage now requiring clean up had resulted f?om the activities of prior operators. After concluding
that Gammon amounted to an "operator7' within section 119(b) of the EPEA, the EAB noted, in passing, that
Gammon had received an economic benefit (i-e., the inclusion within a unit) fiom the testing of this well.
Consequently, on these facts, it would be possible to define Gammon as a "polluter" on the basis of the "benefits"
version identified in the literame. But this was simply an ex post facto observation on the part of the Board. The
EAB did not rely upon any notion of benefit to determine Gammon's liability at fist instance; nor did it refer in any
way to either the ccpolIuter"or "beneficiary" pays principle. Instead, its focus was upon placing Gammon within
one of the categories listed in the section I 19(b) definition of "operator". It also relied upon AENV's practice of
holding the last licensee liable. The fact that it could be said that Gammon had benefited from its activities on the
site was noted by the EAB only after an initial finding of liability had already been made.

To conclude, as in the legislative scheme for well abandonment in Alberta, the reclamation
provisions of the EPEA do not tell us that a choice should be made amongst those parties
listed based on some notion of"polluter pays"; nor do they state that some parties may escape
liability if they can establish that they were not "polluters".

To the contrary, with the

exception of parties that fit within section 1 19@)(*i)[which the EAB identified without regard
to the "polluter pays" principle in Sarg Oils and Gmmon Resources], all of the other
potentially liable parties are listed on the basis of status alone. Once a party achieves a certain
status, it is potentially liable for all existing damage regardless of when or how that damage
occurred. The party's particular conduct or whether it obtained any benefit from its activities
is irrelevant in determining reclamation liability.

D.

Release of Substances

Chapter 3 of this thesis set out the legislative scheme governing liability for substance releases
in Alberta. By listing a number of potentidy liable parties, the scheme adopted indicates a
clear policy preference for individual as opposed to societal responsibility.

As with

abandonment and reclamation, this approach is consistent with the majority view in the
literature.

The release provisions in the EPEA do not, however, identify the same potentially liable
parties as those for abandonment and reclamation liability. Pursuant to section 102(I) of the

EPEA, an EPO directing remediation may be issued to "the person responsible for the
substance". Along with a number of parties acting in a representative capacity including a
"successor" or ccassignee",the parties identified as "persons responsible" are: (i) the owner
and previous owner of the substance272;and (ii) every person who has or has had charge,
management or control of the substance including the manufacture, treatment, sale, handling,
use, storage, disposal, and transportation of the substance.

272

Note that this does not include persons who simply own (or previously owned) the land-

Although the appearance of the word the in section 102(1) suggests that the legislation will
aid in identifying only one liable party, a review of the relevant provisions indicates that this
is not the case. No individual person is singled out for Liability; nor do the release provisions
provide any direction for choosing amongst those listed. Rather, any and all persons who
meet the definitions in (i) and (ii) above may be held liable for cleaning up the release.

Clearly, these definitions are very broad.

They appear to impose "cradle to grave"

responsibility for a release, but they fail to provide any opportunity for parties to discharge
or satisfy that responsibility. As set out, the definitions capture all owners and non-owners
that may at one time have had contact with the substance even though these parties may not,
at the current time, have sufficient control to deal with the substance or its consequences. In
fact, these parties may have had absolutely no involvement with the circumstances
surrounding the particular release in question. Furthermore, the potential for liability survives
the transfer of control of the substance, thereby leaving parties potentially subject to indefinite
future liability for matters which may be beyond their control.

Given the very breadth of this liability, when the EPEA was first enacted, commentators
queried whether this literal meaning would (or should) be given its full effect- According to

A Broughton, at the time its proclamation, several environmental lawyers were of the view
that the release of substance liability in the EPEA must require some causal connection
between the "person responsible for the substance" and the release in question. Support for
this view was found in the "polluter pays" purpose statement in section 2(i) of the Act. It was
believed that, since a manufacturer or supplier who had no role in the polluting activity would
likely not come within this purpose, such a party would likely not be held liable for the cleanup either?

"supra note 242 at 2 1. Similarly, it has been suggested that some criterion of "closeness" should be
injected into the definition of persons who have or have had charge, management, or control of a substance. This
would exclude geographically remote manufacturers and sellers: A. Lucas, "Alberta Regulatory Controls" in
Canadian Environmental Law, 2d ed. (Toronto: Butterworths, 1999) 8: 1 at para. 8.19.

To consider whether liability for substance releases in Alberta is consistent with the views
from the literature on the question of grounds upon which to impose liability, the issue for our
purposes is whether the "polluter pays" principle in section 2(i) of the EPEA has truly
influenced the interpretation of and imposition of liability under the release of substance
provisions of that Act. In short, is liability under this Division of the EPEA consistent with
the theories upon which liability should be grounded from the literature?
Two cases that have to date considered Liability under this Division of the EPEA were
considered in detail in Chapter 4. Both concern EPOs issued to Legal Oil and Gas Ltd.
("Legal") under section 102(1) of the EPEA?''

In both, the EAB considered, inter aka,

whether Legal fell within the definition of "person responsible for a substance" on the facts
of each case.

In Legal Oil # I , it will be recalled that an EPO had been issued after it was determined that
the release of one or more substances had occurred &om the operations at two wells licensed
to Legal. The major problem addressed by the EPO was hydrocarbon contamination in two
waste pits and salt water contamination of the groundwater arising from salt water disposal
to these pits. The evidence indicated that the salt water had been disposed to these pits

primarily by a previous operator, Imperial Oil Resources Ltd. ("IOL"), prior to Legal taking
ownership of the well. Legal had never used either of these waste pits for salt water disposal.

At the request of the landowner, however, Legal did fill in and reclaim the most southerly
waste pit. In addition, Legd admitted to using the other pit for flaring and some hydrocarbon
disposal. Nonetheless, before the EAB, Legal argued that IOL was the party either solely or
primarily responsible for the contamination at issue and that it, not Legal, should have been
served with the EPO. According to Legal, because the contamination in question was caused

274~he
decisions are: Legal Oil :
i and LeguL Oil 82, supra note 207.

-

by IOL prior to Legal taking ownership of the property, Legal did not qualify as a "person
responsible" under section L(ss) of the EPEA.

In the Board's view, however, Legal's admission to having used one of the pits as a flare pit
(kading to at least some hydrocarbon contamination of this pit) likely made Legal a "person
Further, according to the EAB, since Legal
responsible" for this source of ~ontarnination.~~'
admitted to having reclaimed the other waste pit, it also qualified "... under the categories of

'handling, use, storage, disposal' in section l(ss)@) which defines person responsible for the
Act in a very broad sense."n6 Are these conclusions on liability consistent with or supported

by any version of the "polluter pays" principle described in the literature?

With respect to the hydrocarbon contamination at one of the pits, Legal's use of the pit for
flaring would make it a "pollutei' as someone who either caused or contributed to the
contamination in question. Thus, liability for the. clean-up of that contamination could be
justified on the basis of the "polluter pays" principle. Reaching a conclusion on the second
basis for liability cited by the EAB is, however, not as straightfornard. In regard to the
second waste pit, the EAB concluded that Legal was liable as a person who had charge,
management or control of the substance (in this case the salt water) because it had reclaimed
this pit. Given that reclamation is a clean-up function, however, it is difficult to conclude that
Legal caused or contribztted to the coctamination by carrying out this hnction; nor could it
properly be said that Legal should have known that its reclamation activities would lead to
damage in question. In fact, it was activitiesprior to the reclamation, not the recIamation
itself, that led to the salt water contamination at issue here. Consequently, it wouid be
difficult to argue, on either the weakest or most stringent causation standard, that Legal
amounted to a "polluter" because of its reclamation activities on the site.

"?he Board did n o however,
~
clarify whether this was so because Legal was an owner of the substance
or because it had charge, control or management of the substance.
276L

ego1 Oil #I, supra note 207 at para, 46. The EAB also concluded that Legal was a "successor" to
IOL on this lease and thus.qualified as a person responsible under yet another subsection of section 1 (ss).

Similarly, it would be d i c u l t to impose liability upon Legal as regards this second pit on t h e
"benefits" version of the "polluter pays" principle. As we have seen, this view defines a
"poUuter" as someone who has benefited fiom the activities that led to the contaminatiom or
damage. Again, it would be difficult to argue that the reclamation activities led to the damage
in question here; nor was there any evidence that this was the case. There was also no
evidence that Legal could be called a "polluter" on the less popular "benefits" rationale of
someone who would unjustly benefit from the clean-up of property.277

In the result, it is very difficult to justify the imposition of liability on Legal for the clean-up
of the salt water contamination in this case under any version of the "polluter pays" principle.
This is so despite the presence of the principle in section 2(i) of the EPEA which applies to
the release provisions of the ~ c t . " '

Similarly, on the facts ofLegal Oil $2, it is d E c u l t to conclude that liability was imposed on
the basis of any manifestation of the "poUuter pays" principle. In that case, the evidence w a s
fairly clear that a prior operator, Sinclair Canada Oil Co. ("Sinclair"), had in all likelihood
been the original source and cause of the salt water brine and hydrocarbon contaminat3on
addressed in the EPO at issue. Further, it could not be definitively determined whether Legal,
the operator to which the EPO was directed, had contributed to any additional release of
these substances on the well site.

Nonetheless, according to the EAB, such factual uncertainties did not impede a finding of
liability upon Legal under the definition of "person responsible" in section I(ss) of the EPEA.

In its view, as a purchaser of the property, Legal was a "successor" to SincIair under the lease
and the agreement transferring the lease to Legal. Pursuant to these documents, Legal

27?Inother words, there was no evidence that Legal had purchased the property at a discount because of
some known contamination and would thus stand to make a profit by selling it at a premium after someone else p a i d
for the dean-up.

he EAB did not discuss section 2(i) of the Act anywhere in its decision.

inherited both Sinclair's rights and responsibilities to the property covered by the lease. Thus,
according to.the EAB, even if the poliution at issue was caused entirely by Sinclair, Legal
inherited the overall mess which Sinclair allegedly created. In the result, the Board concluded
.

as follows:
[tlhrough this inheritance, Legal Oil became the "owner" of the released
substances; Legal Oil had "management and control" over those substances;
and Legal Oil was a "successor" or "assignee" of Sinclair, which itself was an
"owner" oS and had "management and control" over those substances. Thus,
Legal Oil is clearly a "responsible person" under the Act's definition of the
term in section l(ss) and was, in turn, validly named in the Director's section
102 Order."g
The fact that the EAB did not in any way attempt to link the damage at issue with Legal's
specific activities on the site clearly indicates that the Board was not concerned with justifying
its imposition of liability on any version of the "polluter pays" principle that emerges fiom the
literature. The EAB does not mention the principle as a starting point for imposing liability
nor does it concern itself with any causal link (whether strong or weak) between Legal's
activities and the damage in question. Moreover, the Board makes no reference to any notion
of "benefit" that may have accrued to Legal from activities leading to the contamination on
this site. Consequently, it is again dificult to conclude that liability was imposed on Legal

in this case on the basis of some version of the "polluter pays" principle; nor is it possible to
conclude that the EAB was guided by the "polluter pays" principle in interpreting the
substance release provisions of the EPEA.
Moreover, both Legal Oil # I and Legal Oil # 2 signal that it is not possible to conclude that
the legislative scheme in place for substance release liability in Alberta is consistent with any

of the versions of the "polluter pays" principle &om the literature. As in the case of
abandonment and reclamation, the potentially responsible parties listed in the relevant
legislation are identified on the basis of status, not because of their conduct or any benefit

2 7 g ~ e g aOil
l #-7, supra note 173 at para. 16.

obtained. Nowhere do the legislative provisions specific to substance releases suggest that
choices should be made amongst those parties listed on the basis of "polluter pays"; nor do
these provisions indicate that some may escape liability if they can establish they were not
"polluters". Although on the right facts (as in the case of Legal Oil X I with respect to the
hydrocarbon contamination) it may turn out that the party held liable could properly be
labelled a "polluter", again this would amount to an expost facto assessment only. The initial
imposition of substance release liability will not necessarily be made on the basis of "polluter
pays".
E,

Contaminated Sites

Like the legislative provisions governing liability for well abandonment, reclamation and
substance releases, those currently in place for cleaning up contaminated sites in Alberta
signal a clear policy choice for the imposition of Liability upon individual parties rather than
society as a whole. As noted above, this choice accords with the views of the majority of
scholars writing in the area of liability for the clean-up of environmental damage. For reasons
of fairness and efficiency, most scholars agree that such liability should be imposed upon
individual parties.
The contaminated site provisions are similar to the reclamation and release provisions in the

EPEA in another way as well. Rather than directly identifying who shall be liable in any given
situation, the provisions list a number of categories of potentially liable parties and grant the
regulator broad discretion to choose amongst those listed. As set forth in Chapter 3, under
section 114(1) of the EPEA, where a site has been designated as contaminated, AENV may
issue an EPO to "a person responsible for the contaminated site". Such a person includes:
(i) a person responsible for the substance that is in, on or under the site; (ii) the owner of the

contaminated site; (iii) any previous owner of the site who was the owner at the time when
the substance was in, on or under the site; and (iv) any other person who the Director

considers caused or contributed to the release of the substance into the environment. It also
includes various representatives of the persons listed in subclauses (i) to (iv).

Unlike the legislative schemes governing liability for reclamation and substance releases,
however, the contaminated sites provisions do provide some guidance for determining which
amongst these parties should be held liable. Section 114(2) states that, where the information
is available, the Director must consider a number of factors in deciding whether to issue an

EPO to a particular person responsible for the contaminated site.280

To date, no written EAB or court decision has considered these factors and the interpretation
of the "person responsible for a contaminated site" definition under the EPEA. Thus, as far

as this type of liability is concerned, it is not possible to assess whether the relevant legislative
provisions have been interpreted in accordance with the "polluter pays" principle that is set
out in section 2(i) of the EPEA. Nonetheless, it is possible to query whether the legislative
scheme itself, on a plain reading of its provisions, signals any adherence to the grounds
identified in Chapter 2 for the imposition of environmental clean-up liability.

Unlike the other three liabilities reviewed in this thesis, there are some aspects of the
contaminated site liability legislative scheme in the EPEA that appear to be consistent with
the imposition of liability on the basis of the "polluter pays" principle. First, as noted above,
one of the categories of persons potentially Liable explicitly recognizes two of the versions of
the principle found in the literature, those based on causation and contribution. Any person
who the Director considers caused or contributed to the release of the substance into the
environment may be held liable.

"'~he rather tenuous existence of this provision has, however, already been noted. One commentator
has stated as follows: "[nlot only are the proposed limitation criteria an ad hoc and subjective way to determine
liability apportionment among parties, but [they] do not guarantee the application of the criteria in any instance.
In Alberta, the Director shall give consideration to the [criteria], where the infornzarion is available.": K.
Aitkenhead, supra note 49 at 22.

Second, some of the factors to be considered under section 114(2) indicate that matters of
significance to the application of the "polluter pays" principle are to be taken into account in
determining liability. For instance, the Director is to consider whether the potentially liable
person took a l l reasonable care to prevent the presence of the substance on the site; whether
the person contributed to the fkrther accumulation or continued release of the substance on
becoming aware of its presence; and, in the case of an owner or previous owner, whether the
presence of the substance was caused solely by the act of another person. Each of these
factors entails some examination of the particular person's conduct or activities on the site.

There are also hints of one of the "benefits" versions of the "polluter pays" principle in the
factors Bsted in section 1 14(2) of the EPEA Section 114(2) suggests some adherence to the
view that someone who would stand to benefit from the clean-up itself should be held liable.

In determining Liability, the Director is to consider the price paid by the owner for the site and
its relationship with the fiir market value haci it not been contaminated. The Director is also
mandated to take into account whether a previous owner disposed of its interest in the site
without disclosing the presence of the substance to the person acquiring the interest. These
factors appear to address the issue raised by some scholars of parties obtaining polluted
properties at a discount and then unfairly benefiting by selling them at a premium without
having contributed to their ~ l e a n - u p . ~ ~ '

Still, though, other aspects of the contaminated site provisions do not necessarily signal any
underlying adherence to either the "polluter" or "beneficiary" pays principle. For instance,

as noted, the definition of "person responsible for a contaminated site" includes current and
previous owners who were owners when the substance was in, on or under the site. This
definition captures owners of sites solely by virtue of their being owners and regardless of the

2 8 ' ~ Guideline
~ s for contaminated site liability reviewed in Chapter-4 reflects some versions of rhe
"polluter" pays principle even more explicitly. li~formulating an EPO under section 1 14 of the EPEA, the
Guideline states that AENV will consider whether the responsible person caused the contamination or had a role
in causing the contamination and whether the responsible person benefited from failing to control the
contamination.

existence of any link whatsoever between their activities on the site and the contamination
now at issue- Rather, the definition is broad enough to impose liability even where the owner
was not active upon or in possession of the site. It is also broad enough to impose liability

without regard to any benefit received @om either the polluting activities or the clean-up) by
current and previous owners.

An exampIe would be the case of the neighbour of a person who pollutes his or her Iand and
allows the contamination to migrate to the neighbouring property.

In that case, the

neighbouring landowner could be held liable to clean-up the contamination on his land
regardless of how the contamination occurred and regardless of whether any benefit was
obtained. Clearly, then, not a11 the parties in the definition of "person responsible for a
contaminated site" have been included on the basis of either the "poIluter" or "beneficiary"
pays principie.
Similarly, a review of the factors listed in section 114(2) indicates that the "polluter" and
"beneficiary" pays principles are not the only guiding principles manifest therein. We have
seen that the definitions of these principles from the literature are all concerned with either
the polluting activities of a particular person or any benefits received by that person from its
activities (or fi-om the clean-up of the property). Not all the factors listed in section 114(2)
share these concerns, however. Instead, some focus upon a party's knowledge of the
contamination, a party's due diligence in ascertaining the contamination prior to becoming
an owner, and what steps a party took to deal with the site upon becoming aware of the
contamination. In sum, not all aspects of the contaminated sites provisions are consistent
with the imposition of liability on the basis of either the "polluter" or "beneficiary" pays
principle.

F.

Apportionment of Liability

As noted above, the legislative schemes governing liability for well abandonment, reclamation,

releases of substances and contaminated sites in Alberta point to a number of potentially
responsible parties. When more than one person is identified, a final issue that arises is
whether or not liability should be apportioned amongst them. Chapter 2 set forth the various
views of scholars on this question. Here, we can consider whether the approach adopted by
the Alberta legislation finds any support in these views.

Chapter 2 hghllghted two of the most popular approaches on the issue of apportionment of
liability that emerge from the literature. They are: (a) apportionment of Iiability amongst
various parties according to their relative degree of responsibility for the problem; and (b) the
imposition of joint and several Iiability whereby one party is accountable for the total costs
of clean-up regardless of the extent of its involvement.

In the case of liability for reclamation and substance releases, the current legislation in Alberta
clearly favours the latter approach. Even where more than one party has been identified
pursuant to the relevant definitions for the imposition of these types of liability, section 226(1)
of the EPEA states that liability amongst them is joint and several. Consequently, each is
liable for the total costs incurred to properly reclaim or remediate the site-"'

As far as the legislative scheme for well abandonment is concerned, it may appear, at first
glance, that the first approach identified by the literature has been adopted in Alberta. As set
forth in Chapter 3, section 20.2 of the OGCA states that the costs of abandoning a well are
to be shared amongst the working interest participants. Thus, the costs of abandonment
liability are to be apportioned amongst a number of parties. But the view held by scholars

mAs noted in Chapter 3, however, Bill 13, supm note 149, will make reclamation costs payable by all
working interest participants in accordance with their proportionate share in the well. How this will relate to the
joint and several liability provision of the EPEA is currently unclear.

(and justified on notions of fairness and efficiency) does not simply state that liability should

be apportioned. Rather, it holds that liability should be apportioned amongst various parties
on the basis of their relative degree of responsibility for the problem. By contrast, the OGCA
requires that liability be shared amongst working interest owners in accordance with their
current proportionate share in the well, not on the basis of any degree of responsibility. This
approach therefore does not follow that advocated by scholars in the literature reviewed in
this thesis-

The current legislation relating to contaminated sites in Alberta also takes a different approach
to those identified in the literature. Instead of explicitly choosing between the two options

of apportionment on the basis of responsibility or joint and several liability, the legislation
allows for the possibility of either approach- Under section 114(4)(b) of the E P E q an EPO
directing the clean-up of a contaminated site may contain provisions providing for the
apportionment of the costs of doing so. Where it does, section 226(2) tells us that the joint
and several Liability provision of subsection (I) does not apply. However, given that section
114(4)(b) is permissive only, it is possible that an EPO for a contaminated site may not

provide for an apportionment of costs. Where it does not, liability will be joint and several
under section 226(1). Thus, liability for contaminated site clean-up may take the form of
either approach identified in the literature.

CHAPTER 6:

CRITIQUE OF THE PRACTICE

The preceding Chapter of this thesis made a number of observations about the legislation
currently in place for the liabilities relating to well abandonment, reclamation, substance
releases and contaminated sites in Alberta- In particular, it concluded that only some aspects
of the respective legislative schemes are consistent with the views from the literature set forth
in Chapter 2.

On the question of societal versus individual responsibility, the choice adopted in all four
legislative schemes is consistent with the majority view from the literature. As noted in
Chapter 2, this view is justsed by a number of arguments based on notions of fairness and
efficiency. Similarly, the approach to apportioning liability amongst a number of parties
adopted by the legislation governing reclamation, substance releases, and contaminated site
liability finds support in the views of scholars writing in the area. Again, these views are
supported by notions of fairness and efficiency. By contrast, the approach adopted on this
issue in the case of well abandonment does not follow the majority views in the literature. It
therefore cannot be justified by the fairness and efficiency arguments said to underlie them.

On the issue of grounds upon which to impose Liability, the s l f between the Alberta
legislation and the views ftom the literature widens. The previous Chapter concluded that the
current legislation governing the four types of liability reviewed in this thesis does not,
generally-speaking, accord with the Ieading principles of "polluter" and "beneficiary" pays
from the literature. With the exception of some aspects of the legislative scheme for
contaminated site liability, the imposition of clean-up liability does not, as a matter of first
principles, follow any version of the "polluter" or c'beneficiary" pays principle set forth in
Chapter 2 of this thesis. Although a party found liable under these legislative schemes may,
upon reflection, turn out t o be a "polluter" or "beneficiary" in the right circumstances, neither
the legislative provisions themselves, nor the interpretation given to them by recent EAB
decisions, signals any adherence to these principles at first instance.

As noted in Chapter 4, in the case of liability for well site reclamation and substance releases,

AENV has adopted a practice of holding the last well licensee on record with the EUB liable.

In a number of recent decisions, the EAB has indicated its approval of this policy at least in
-

some circumstances. In order to therefore conduct a full inquiry as to whether Alberta's
current liability regime accords with the views fiom the literature, a detailed critique of
AENV's adopted practice with respect to reclamation and substance releases must also be
undertaken. Reviewing the legislation alone only gives part of the story.

This Chapter considers whether the practice adopted by AENV in the case of liability for
reclamation and substance releases follows any of the theories and guiding principles that
emerge fiom the literature outlined in Chapter 2. It considers whether AENV's approach is
consistent with or finds any support in the views of the scholars canvassed in that chapter.

A.

Some General Remarks

Before doing so, however, some general remarks about the practice adopted by AENV in
regard to well site reclamation and releases of substances are in order- As detailed in Chapter
4, AENV has adopted a practice of holding the last well licensee on record with the ELI33

liable for reclaiming a well site and for cleaning up releases of substances at oil and gas
facilities under the EPEA. This policy has been approved of and applied by the EAB in a
number of recent decisions also reviewed in Chapter 4.

1.

Consistent with EUB practice?

Chapter 4 of this thesis noted that a major reason cited by AENV for its adoption of this
practice for reclamation and substance release liability is that EUB standard practice with

respect to well abandonment liabili~is to hold the last licensee liable.283 The goal is to have
a fair approach that is consistent between AENV and the EUB.284

Given this stated goal, one is led to query whether such consistency has in fact been achieved.
As already noted, the legislation governing liability for well abandonment in AIberta identifies

two categories of potentially Liable persons. While the primary responsibility for abandoning
a well is upon the current licensee, the EUB may direct the well to be abandoned by other
working interest participants. Further, regardless of who carries out the abandonment, the
costs are to be shared amongst all the working interest participants in the well. Given this
IegisIation, the EUB, in practice, names both the licensee and all the working interest
participants in the well (according to EUB records) in orders directing abandonment. It is
then up to the named parties to determine who should undertake the abandonment work. If
the well is not abandoned, all named parties are in breach of the Board's order."'
Thus, standard EUB practice is to name both the current licensee and other working interest
participants, not just the licensee, in abandonment orders. This has not, however, been the
case with reclamation and substance release orders issued under the EPEA. To mirror the
approach by the EUB in the case of well abandonment, AENV has indeed added working
interest participants to the last licensee as part of its practice on who it will pursue for
reclamation and substance release liability. To date, however, the role of working interest
participants has been limited to pre-enforcement measures only. If an initial letter to the
current Licensee is returned without being deliverable, AENV may send the correspondence
to the working interest participants (if they are known) to see what their response might be.
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This is, however, entirely discretionary at this time.2" In addition, the costs of abandoning
a well in Alberta are to be shared by all working interest paxticipants whereas joint and several
liability applies to liability for reclamation and substance releases. In the result, it is not
possible to conclude that the practice regarding reclamation and substance release liability
directly mirrors that for well abandonment in Alberta.*"

2.

Relationship to Legislation

Another preliminary issue that arises in relation to AENV's adopted practice for reclamation
and substance release liability is whether it accords with the applicable legislative provisions

in the EPEA Chapter 3 of this thesis indicated that the legislative schemes for both types of
Liabilities do not identify only one party for liability. Rather, a list of potentially liable parties

is provided fiom which a choice must be made.
In the case of reclamation, it is clear that the Iast well licensee on record with the EUB would
f d within the definition of "operator" in subclause (ii. 1) of section 119@) as "the holder of
a licence ... issued by the

m]for purposes related to the carrying on of an activity o n ...

specified land." But the EPEA does not state that only this party will be liable. To the
contrary, this party is simply one of a number that could potentially be held liable.

"
6 is, however,
~
currently
~
working on defining a process in this regard Generally-speaking, AENV
has been cautious about going after working interest participants by way of enforcement processes for a number
of reasons. Most importantly, unlike the situation of well abandonment, Iiability for recIamation and reIease of
substances is joint and several under the EPEA, This has Ied the Department to be cautious about pursuing
working interest participants: personal communication with Chris Power, supra note 226, February 1,2000 and
March 27,2000.
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has already been noted that Bill 1 3, s u p m note 149, attempts to move further towards consistency
in this regard- Under its provisions, the costs of reclamation (along with those of abandonment) are to be shared
by the working interest participants in accordance with their proportionate share in the well. No corresponding
amendment to the applicablejoint and several Liability provision of the EPEA has been made, however. Moreover,
no similar legislative change has been made with respect to the costs of cleaning up substance releases.

Similarly, the legislative scheme for substance release liability does not identify the last well
licensee as the only liable party. In fact, unlike the reclamation provisions, the applicable
definition for those potentially liable for substance releases does not refer to the "licensee on
record with the EUB" at all. Instead, the last well licensee must amount to either an owner
(or previous owner) of a substance, or a person who has (or has had) charge, management
or control of a substance. Depending on the particular substance involved, there may be
factual circumstances where it might be ditficult to bring the last licensee within this
definition.

To the extent that the last licensee fits within the legislative definitions for reclamation and
release liabilities in the EPEA, it is arguable that AENV's practice accords with one aspect
of the applicable legislation. Still, though, as set forth in Chapter 3, the choice amongst those
parties listed in the definitions is discretionary. A blanket application of the practice of
holding the last well licensee liable in all cases would therefore not correspond with this
aspect of the legislation. Such blind application of policy without consideration of the
particular circumstances of a case might also subject AENV to a charge of fettering its

3.

Dissimilar Treatment with Other Liabilities

At the outset of Chapter 5 of this thesis, it was suggested that the dissimilar legislative

treatment on the issue of who is liable for well abandonment, reclamation, substance releases,
and contaminated sites in Alberta is difficult to justfi on the basis of the type of damage each
targets. Moreover, it is not possible to just*

this varied treatment by looking to the theories

"&le con- with fettering discretion in administrative law is that the decision-maker has reached its
decision by allowing an inflexible rule to determine how the discretion accorded to it under a particular statute
should be exercised See, for example: J. M. Evans et a!., Administrative Law: Cases, Texts, andMateriais, 4th
ed. (Toronto: Emond Montgomery, 1 995) at 1 109- 1 129 and Ainsle-v Financial Corp. v. Onrario Securities
Commission ( 1 995) 21 0.R- (3d) 105 (C.A.). Then again, the easy response by AENV would be that the
possibility of other operators or persons responsible was in fact considered- In the absence of documentary
evidence or clear written reasons confirming that only the last well licensee was considered, a charge of fettering
discretion may be difficult to establish.

and principles that emerge from the literature on liability for environmental clean-up reviewed

in Chapter 2.
Against this background, it is at least arguable that the practice adopted by AENV constitutes
a legitimate attempt to provide some consistency and similarity of treatment where the
legislation fails to do so. In the case of two types of clean-up liabilities, those of reclamation

and substance releases, applying this practice means that the question of who is liable in the
oil and gas context will be answered in the same fashion - generally-speaking, the last
licensee on record with the EUB will be liable- Such consistent treatment addresses the
theoretical difficulties noted earlier of attempting to justlfy dissimilar treatment as a matter
of first principles.

A consistent approach to Liability may also address another problem that might emerge in
practice. As noted in Chapter 3, the type of damage targeted by the four liabilities canvassed

in this thesis can be quite similar. In particular, the clean-up of well site contamination can
be dealt with under the provisions relating to reclamation, substance releases, or contaminated
sites of the EPEA. Given the different categories of potentially liable parties identified by the
legislation for each, this would give AENV wide discretion to tailor a particular EPO on the
basis of who it desires to hold liable rather than on any principled theoretical grounds. The
practical effect would be significant uncertainty and unpredictability. Holding the last licensee
liable in the case of both reclamation and release EPOs avoids this result and ensures
consistency oftreatment, especially where the clean-up at issue is one that can be dealt with
by either type of EPO.

Since AENVYspractice of holding the last licensee liable applies only to reclamation and
substance releases, however, it addresses these theoretical and practical concerns as between
these two liabilities only. As noted in Chapter 4, AENV has not adopted the practice of fixing

liability on a single party, the last well licensee, in the case of contaminated sites. Rather, in
that context, AENV adopts a more literal reading of the discretionary nature of the relevant

legislation and begins with the premise that a number of parties may be liable. It then narrows
down this number through a consideration of various factors.289
-

This difference in AENVYspractice for reclamation and substance releases on the one hand
and contaminated sites on the other has the potential for leading to inconsistent results in
practice. Chapter 3 already noted that, as long as a"significanty'adverse effect can be s h o w
the clean-up of contamination on a well site could be dealt with under a reclamation, release
of substance, or contaminated site EPO. If the first two are chosen, then one party will be
held Liable, the last well licensee. Ifthe third option is pursued, however, AENV wilt consider

a number of factors before imposing liability. Liability may be imposed upon a number of
parties and it may also be apportioned amongst all o f them. Thus, in any given situation, the
outcome on the question of who is Liable for the clean-up at issue may be very different
depending on which legislative tool is used.
Practically-speaking the different treatment afforded by AENV to these three EPEA liabilities
may have another effect as well. Where the last well licensee is solvent and avaiIable,
imposing liability upon that party is simple and convenient. This may encourage AENV to
issue a reclamation or substance release EPO in circumstances where a contaminated site

EPO could also have been issued. Even early in the EPEA's history, this practical effect was
foreshadowed by one commentator as foliows:
[wlhere possible, a Director may be more inclined to issue an environmental
protection order pursuant to s. 102 for a release of a substance which may
cause an adverse effect to the environment, instead of proceeding under the
sections regarding contaminated sites which, arguably, require more onerous
procedural steps.290

289~ractically-spealring,
this daerence in approach suggests that liability will only be an issue where a
potential contaminated site is involved.

'9%. MacDiarmid el a!., "Recent Legislative and Regulatory Developments of Interest to Oil and Gas
Lawyers" (1994) 32 Alta. .L. Rev. (No. 2) 375 at 379-

In the result, the last licensee being pursued by AENV under a reclamation or substance
release EPO may find itselfin the rather ironic situation of arguing for a contaminated site
designation so as to attempt to take advantage of the different practice afforded to
contaminated site liability in Alberta.29L
As a final point under this section, it can be noted that there is nothing in the reclamation and

release provisions of the EPEA that would preclude a similar allocation of liability amongst
a number of parties as in the case of contaminated sites. In fact, the open-ended discretionary
language of the definitions of potentially Liable parties applicable to these two liabilities
suggests that, where available, a number of parties would be pursued. Moreover, far from
suggesting the imposition of liability on only one party in all cases, the joint and several
liability provision applicable to reclamation and release EPOs specifically contemplates "joint"
liability amongst more than one party. As section 226(1) states:
[wlhere an environmental protection order is directed to more ~hanone
person, all persons named in the order arejointly responsible for carrying ozrt
the terns of the order and are jointly and severally liable for payment of the
costs of doing so ....'"
Consequently, although for collection purposes one party could be pursued for the total costs,
the initial imposition of liability upon more than one party is specifically contemplated by the
applicable legislation. Thus, the fact that the contaminated sites provisions state that the costs
of liability may be apportioned amongst a number of parties (while the reclamation and release
provisions do not) does not preclude the allocation of liability amongst a number of parties
in the case of reclamation and substance release EPOs at first instance.

"'This appears to have already occurred According to Chris Powter, some in industry have argued for
their sites to be designated as contaminated in order for AENV to go after prior owners or operators. Industry
should realize, however, that it does not make good business sense to give the pubIic the perception that well sites
are contaminated sites: personal communication with Chris Powter, supra note 226, February I , 2000.
w2~mphasisadded.

B.

Critique Based on the Literature

With these comments in mind, it is now possible to consider whether the practice adopted by
AENV in relation to Liability for reclamation and release of substances is consistent with or
finds support in the views f?om the literature canvassed in Chapter 2. Again, the focus is on
three main issues: societal versus individual responsibility; grounds upon which to base
Liability; and apportionment of liability. On each issue, this section deiineates which views,
if any, £?om the literature are followed by AENV's adopted practice. In particular, this
section focuses on whether any version of the "pollutef'or "beneficiary" pays principle is
reflected in this practice. In short, is the practice consistent with and supported by principles

fiom the literature?
Societal vs. Individual Responsibility

1.

A practice of holding the current well Licensee liable for reclamation and substance releases
certainly accords with the general principle that individual parties (and not society as a whole)
should pay to clean up environmental damage. Supported by arguments invoking notions of
fairness and efficiency, this is the majority view in the literature. Even in the context of past
environmental damagex3, most scholars agree that individual parties should be identified and
held liable.

In its consideration of AENV's practice of holding the last licensee liable for reclamation and
substance releases, the EAB has suggested that it agrees that the general public should be
protected fiom bearing the costs of damage which occurred prior to and after the passage of
the relevant legislation. In response to an argument made in Legal Oil #2 that it is unfair to
hold the last operator liable for cleaning up past pollution created by prior licensees, the EAB
stated that such an argument failed to consider the unfairness of requiring the government
- -

"li.e., that which occurred prior to the passage of the relevant environmental legislation.

(and, hence, the Alberta taxpayers) to bear that burden. Noting that it is likely impossible to
develop solutions to the problem of historic contamination which are fair to everyone, the
Board concluded that it would not second-guess the "relative fairness" of holding the last
licensee liable for such damage.29" Its decision not to do so signals that the EAB is at least

of the view that holding that individual party (and not society as a whole) liable for the costs
of past pollution can be justified on grounds of fairness. As we have seen, this view finds
significant support amongst scholars writing in the area.

2.

Grounds Upon Which t o Base Liability

a.

Polluter Pays

The same cannot, however, be said as easily about the second issue of grounds upon which
liability for environmental clean-up should be based. On its face, a general policy of holding
the last well Licensee liable for environmental damage does not appear to accord with the
general approach favoured by the literature. As noted, scholars have focussed upon two
primary grounds for the imposition of environmental liability, namely the principles of
"polluter" and ''beneficiary" pays. Both principles require some inquiry into the activities of
the party in question. By contrast, a policy of holding the last well licensee liable is based on
status alone. The policy could thus be applied to ground liability regardless of what the last
well license holder did or whether it in fact benefited in any way from its status as the last
licensee.

It is also unlikely that the practice would in all cases accord with the definitions from the
literature regarding who a "polluter" is for purposes of the "polluter pays" principle. As
noted, scholars disagree on how a "polluter" should be defined on grounds of both fairness

and efficiency. Once again, the most common definitions emerging from the literature are as

294

Supra note 1 73 at para 39.

follows: (a) someone who intentionall) or negligently caused environmental damage; (b)
someone who mused environmental damage;-(c) someone who contributed to environmental
damage; and (d) someone who benefited £torn the activities leading to the environmental
damageB5. Although on certain facts the last well licensee might fdl within any one o f t hese
definitions, this would not always be the case. Clearly, there would be situations where it
would not be possible to demonstrate the causal link (whether strong or weak) required by
these defitions between the last Iicensee's activities and the damage now in issue. The last
operator may simply have come on the scene after a release had already occurred and may
have done nothing to fbrther aggravate the problem.

In both Sarg Oils and Legal Oil $1,clean-up EPOs were issued to the last well licensee on
the basis of both the relevant legislation as well as the application of AENV7spolicy for
reclamation and substance release liability. The fact that, by and large, the applicable
legislation does not follow any version of the ccpolluterpays" principle has already been set
forth in Chapter 5 of this thesis. Revisiting the facts of these cases, however, also leads to
the conclusion that AENV's practice in regard to reclamation and substance releases does
not, as a matter of first principles, accord with the imposition of liability on the basis of the
ccpolluterpays" principle as defined by the literature.

In Sarg

Oils,the EAB relied directly upon AENV's practice as well as the applicable

legislation to uphold the issuance of reclamation EPOs upon the last licensee on record with
the EUB. It wilI be recalled that the evidence in that case was that neither the salt water and
flare pits nor six of the wells covered by the EPOs in question had ever been used by the
current licensee. The only activity on the latter sites by the current Iicensee amounted to
keeping weeds under control. Given these facts, it is difficult to conclude that the last we11
licensee in this case could properly be labelled a "polluter" on any of the definitions noted
above. Still, the EAB had no difficulty in approving of the application of AENV7spractice

w51hthis section, this benefits version of the "polluter pays" principle will be considered below under
the rubric of the "beneficiary pays" principle.

of holding the Iast licensee liable in these circumstances. It cannot therefore be said that this
practice follows any of these versions of the "poUuter pays" principle.
Similarly, on the facts o f k g a l Oil # I , it is difficult to justify the imposition of liability on the
last Iicensee as a ''polluter" on the basis of any of the definitions noted above. In that case,
along with relying upon the applicable legislation to signal its approval of the EPO in issue,
the EAB referred to AENVYspractice of holding the last licensee liable. It approved of the
application of this practice even where the only activity canied out by the last Iicensee in
relation ta one of the waste pits in question amounted to reclamation of the krea. As
suggested in Chapter 5, however, since reclamation is a clean-up function, it is difficult to
conclude that, in these circumstances, the last licensee should have known this activity would
result in environmental damage or that its activities on this site caused or contributed to the
damage now at issue. Consequently, it cannot be concIuded that AENV's practice of holding
the last licensee liable is consistent with any of the most popular definitions of the "polluter
pays" principle found in the literature.

b.

Beneficiary Pays

As noted in Chapter 2, the vast majority of scholars refer to a "beneficiary" for purposes of

the "beneficiary pay" principle as an individual party who has received some degree of actual
economic benefit from the activities which led to the environmental damage. A less popular
view holds that a "beneficiary" is someone who wouid stand to benefit unfairly fiom the
clean-up of the property if it were funded by someone else.
Suppose, however, that the last well licensee acquired the site without knowing about any ongoing release and thus did not benefit from any reduction in purchase price. Suppose also
that the last Licensee's expenses to attempt to gain production exceeded any profits made.
On these facts, it would be difficult to argue that that party received any economic benefit
from its activities on the site in question; nor would it be possible to suggest that the last

licensee would benefit unfairly fiom any clean-up since it did not acquire the property at a
discount in the first place.

A review of the facts of the EAB decisions applying AENV's practice of holding the last

licensee liable also makes it dficult to just*

the practice on the basis of the "beneficiary

pays" principle. Clearly, it will not aIways be the case that the last well licensee will have
benefited economically f?om its activities on the site. In Sarg Oils, for example, with respect
to six of the wells named in the EPOs, there was no question that the current licensee had not
obtained any economic benefit from its activities on these sites since it had never even used
any ofthem at all. There was also no suggestion that Sarg had initially obtained the property
at a discount because of existing and known contamination. On these facts, it is therefore
difficult to conclude that the last licensee in this case was a "beneficiary" for purposes of
justifjring liability on the basis of the "beneficiary pays" principle.

In sum, while AENV's practice of holding the last licensee liable may follow some versions
of the "polluter" and "beneficiary" pays principles on some facts, this would not aIways be
the case. Where it is the case, this would, once again, simply amount to an observation made
after the fact. The practice of holding the last well licensee liable does not rely upon any
notions of cause, contribution, or benefit to impose liability at first instance. Rather, Liability
is imposed simply on the basis of status alone.296

3.

Apportionment of Liability

On the issue of whether liability should be apportioned amongst a number of individual
parties, AENV's practice finds considerably more support in the literature than it does on the
question of grounds for imposing liability. A practice of holding the last licensee liable clearly
296

This adherence to status as the determinant of liability is in fact so rigid that even where a party no
longer has any interest in the particular site in question, as long as that party remains the current licensee on EUB
records (because of a delay in transferring the we11 license, for example), it remains liable under a reclamation or
release EPO issued for that site: Sarg Oils,supra note 206.

indicates an adherence to the view that any attempt to apportion liability should not be made.
The literature reviewed in Chapter 2 revealed a number of arguments, grounded in notions

and efficiency, that could be used to support this position. Some of these have in

of &ess

fact been alluded to by the EAB in its decisions that have considered AENV's practice.

In response to arguments advocating for an apportionment of liability, the EAT3 has noted that
the complexity of the factual issues concerning environmental damage would often make such

an attempt extremely difficult ifnot impossible. In Legal Oi/ $2, for example, the EAB stated
the following about certain factual issues that could not be definitively determined with
respect to the pollution at issue in that case:
These uncertainties are not surprising, given the long history of use of t h e site,
and the cost and practical dSculty of actually tracing the migration path and
origin of the brine and hydrocarbon pollution. (...) Given these physical
uncertainties, any attempt to define legal responsibility for cleaning up the
overall pollution problem based on Legal Oil's legal relation to the well-site
is particularly pr~blematic.~~'
Elsewhere, the Board has noted that attempting to apportion clean-up liability amongst a
number of parties could result in "chaos in the industry, administrative logjams, and extensive
litigation" in that records would have to be kept of all prior operators with information
regarding what work each had done and how much production each had realized?
According to the Board:
(...) the regulators would have an onerous, expensive and potentially
impractical task of keeping track of how much work each operator had
performed on the site and how the cost of [clean-up] should be equitably
distrib~ted.~~

2 9 7 ~ e g aOi
fl #-) supra note 1 73 at para. 10.
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Sarg Oils, supra note 206 at para. 68.
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In addition, the task of attempting to apportion the costs of clean-up would "-..introduce
chaos into the timely and responsive cleanup of oil well sites."'"

Clearly, all of these statements accord with the views of those scholars who argue that
a t t e m p ~ to
g apportion Liability would only serve to slow down the rate of clean-up, increase
public expenditures, and turn administrative boards into courts of law. As we have seen, such
views typically lead scholars to advocate for the adoption of joint and several liability as
regards the costs of clean-up where more than one party has been found liable for the damage.

AENV's practice of holding the last wen licensee liable for reclamation and substance releases
does not, however, adhere to such a joint and several approach to Liability. Since only the last
licensee is identified, liability imposed on the basis of this practice is not "joint" in any way.

Only one party is held liable. In the result, the practice adopted by AENV accords more
correctly with the views of R. Epstein set forth at the end of Chapter 2.
It will be recalled that, for Epstein, fiom an efficiency point of view, the gods of
environmental clean-up would be better served if the idea of joint liability were eliminated
altogether. Instead of one party knowing that it alone will be required to bear the fLll costs
of liability, in the case of joint liability, it knows that some other party may be required
(whether by direct action or suit for contribution and indemnity) to be partly responsible for
the losses in question. Ultimately, according to Epstein, the very act of insisting that
defendant B can be joined to defendant A only serves to reduce the costs to A of noncompliance. Consequently, he advocates for the imposition of clean-up liability upon a single
party only. AENVYspractice of holding only the last well licensee Iiable for reclamation and
the clean-up of releases of substances clearly finds support in this view from the literature.

300~egal
Oil # I , supra note 207 at para 46.

CHAPTER 7:

CONCLUSIONS AND RECOMMENDATIONS

This thesis has considered whether the current legislative schemes for well abandonment,
reclamation, release of substances, and contaminated sites in Alberta are consistent with the
literature on liability for the clean-up of environmental damage. It has also considered the
same question in relation to the current practice of holding the last licensee on record liable
for reclamation and substance releases in Alberta,

A.

General Conclusions

In undertaking this critique based on the literature, a number of general conclusions about the
nature of the legislation and practice in Alberta have also been reached throughout this thesis.
These may be briefly summarized here. First, it has been shown that, on the issue of who is
liable, the legislative schemes for abandonment, reclamation, substance releases and
contaminated sites do not identifLthe same responsible parties. Even though all four liabilities
may apply to a particular well site or facility at any given time, different parties may be liable
depending on which type of order is used.

Similarly, the practice adopted regarding

reclamation and substance releases means that, as a matter of course, different parties will be
pursued for these two types of liability than will be the case for well abandonment and
perhaps contaminated sites liability.

Further, as regards the scope of liability o f those parties identified, it has been shown that, as
between the different legislative schemes, there is inconsistency in whether liability is to be
apportioned amongst a number of parties or whether it is to be joint and several. This same
inconsistency also exists as between the different legislative schemes and the practice adopted

Ebr reclamation and substance releases. Consequently, depending on which type of liability
the regulators pursue to deal with environmental damage at an oil and gas well site, the
person(s) held liable and the scope of their liability may differ significantly.

After a review of the legislative history of the provisions applicable to the four types of
liability canvassed in this thesis, it was concluded that, in all likelihood, it is the varied nature
of this history that may account for their dissimilar treatment. The literature reviewed in
-

Chapter 2 does not aid in explaining the inconsistency, especially since there is overlap in the
type of damage each liability addresses. Even where the type of damage addressed by each
is different, however, it is still diacult to explain the dissimilar treatment by looking to the
literature alone. As we have seen, the principles for imposing environmental liability that
emerge from the literature are of broad application, and no scholar reviewed suggested that
they should apply only to some types of environmental damage and not to others.

In any event, whatever the reason, this thesis concludes that the dissimilar legislative
treatment for the four liabilities reviewed strongly suggests that no comprehensive theory of
liability underlies them. Similarly, the differences between this legislation and the practice
adopted for reclamation and substance releases indicate the absence of an underlying
philosophy guiding the imposition of environmental clean-up liability in Alberta.

B.

Conclusions Based on the Literature

At the outset of this thesis it was suggested that two main issues that arise in creating a

liability regime for the clean-up of environmental damage concern whether society or
individual parties should bear the costs, and whether liability should be apportioned amongst
individual parties where more than one is identified. On the first, this thesis has shown that
the legislative schemes and practice adopted for well abandonment, reclamation, substance
releases and contaminated sites in Alberta are consistent with the views of the majority of
scholars writing in this area As noted in Chapter 2, most scholars believe that the imposition
of clean-up liability upon individual parties is justified on notions of both fairness and
efficiency.

141

Similarly, on the issue of apportionment of liability, Chapters 5 and 6 concluded that, for the
most part, the legislative schemes and practice reviewed in this thesis find support in the views
fkom the literature. The one notable exception is that of liability for well abandonment. In
that case, since liability is apportioned amongst working interest participants on the basis of
their proportionate interest in the well rather than upon their contribution to the problem,
Chapter 5 concluded that this ditfers £iom the approaches favoured by the literature.
On the critical issue of grounds upon which to impose liability for environmental clean-up,
Chapters 5 and 6 concluded that whatever support may exist in the literature for Alberta's
legislation and adopted practice, it is not strong. Generally-speaking, neither the legislation
nor the practice impose liability in a manner consistent with the two most popular grounds
for imposing liability identified by the literature, those of c'polluter" and "beneficiary" pays.
As we have seen, neither the "poUuter" nor "beneficiary" pays principle (as defined in the
literature) can explain the inclusion of all the parties listed in the Alberta legislation; nor can
they just@ the application of the practice of holding the last well licensee liable for
reclamation and substance releases in all cases.
While it may turn out on the facts of any given case that the party held liable could be called
a "polluter" or "beneficiary", Chapters 5 and 6 concluded that neither the legislation nor the
practice are concerned with the imposition of liability on these grounds as a matter of first
principles. There is no indication in either the legislation or the practice that a party would
escape liability if it were shown that it was neither a ccpolluter"nor a "beneficiary". To the
contrary, liability under the Alberta regime is based largely on a party achieving a certain
status without regard to that party' s conduct or any benefits obtained. In the result, neither
the "polluter" nor the "beneficiary" pays principle (as defined by the majority of scholars
writing in this area) constitute an adequate theoretical foundation for explaining Alberta's
current liability regime.

Especidy with respect to the three liabilities set forth in the EPEq Chapter 5 suggested that
this conclusion is rather surprising given the stated goal of making polluters pay in the
purpose section of that Act. UItimately, one wonders whether K. Vandekerckhove was on
to something when she remarked as follows:
[olne can ask to what extent the PPP really constitutes the dynamics or the
All environmental
logic behind specific environmental measures. (...)
measures seem to have their own logic, but can better be 'sold7 when they can
be said to be based on the PPP. The PPP is not really integrated in the
process of decision-making, but is invoked a posteriori as an umbrelia to bring
ail the measures together, justify them and make them morally acceptable .'O1
Chapter 2 concluded that various notions of fairness and efficiency are used by schoIars to
just@ the imposition of liability based on the "polluter" and "beneficiary" pays principles.
Generally-speaking, it is thought to be fair and efficient to hold parties responsible on either
principle because these principles are fuelled by goals of cost internalization, corrective
justice, and the prevention of unjust enri~hrnent.'~~
As liability under the current Alberta
regime does not generally follow either principle, does this therefore necessarily mean that it
is not a fair and efficient one?

For those scholars who believe that clean-up liability should be imposed only upon either the
"polluter" or "beneficiary" pays principle, it is likely that liability, as imposed by the Alberta
legislation and practice, would be seen as unfair and inefficient. For a couple of reasons,
however, such a conclusion may be too hasty. First, despite what some individual scholars
may believe, it is doubtfir1 that the "polluter" and "beneficiary" pays principles are truly
coherent and useful principles upon which to found an entire liability regime for the clean-up
of environmental damage. And second, as will be detailed below, there may be other theories

'O'K.

Vandekerckhove, supra note 5 1 at 26 I .

3 m ~seen
s in Chapter 2, cost internalization is said to be efficient in that it funhers the goal of deterrence,
corrective justice is said to result when those who create the damage pay for its clean-up, and unjust enrichment
is prevented when those who benefit fkom polluting activities pay to clean up damage that results from those
activities: supra note 36 at 306.

at work in the Alberta legislation and practice which might justify the imposition o f liability
on grounds of fairness and efficiency.

C.

Problems with the Polluter and Beneficiary Pays Principles

Chapter 2 of this thesis noted that by far the two most popular grounds cited in the literature
for the creation of a liability regime for the clean-up of environmental damage are those of
"poiluter" and "beneficiary" pays. But are they really coherent and usehl principles for this
purpose?

As we have seen, both the "polluter" and "beneficiary" pays principles are of such a general
nature that they can be infused with a variety of meanings. There is currently no consensus

on how they should be defined in the literature. Although they are often referred to by name,
a closer examination reveals that they may hold very different meanings for those invoking
them. In the result, as the principles now stand, it is diicult to conclude that they could serve
as coherent principles for the establishment of a Liability regime.

This conclusion is hrther strengthened by the fact that, along with the most commonly-cited
definitions canvassed in this thesis, it is possible to delineate some others fiom the literature.
Although in the minority, other voices would extend the definitions of these two principles
beyond the ones reviewed herein- There is some suggestion, for example, that a "polluter"
could be broadly defined on the basis of risk as someone who is likely to cause environmental
damage.303Similarly, it has been suggested that it may be desirable to place the costs of cleanup onpotential (as opposed to actual) polluter^.^" The notion appears to be that those who
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See, for example, J.B. Yates, "Unilateral and Multilateral Approaches to Environmental ProbIems"
(1971) 21 U.T.L.J. 182 at 191,
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Note, "The ccPoIluter-PaysPrinciple and the Instruments for AIlocating Environmental Costs" in
Organisation for Economic Co-operation and Development, The Polluter P q s Principle: de/inifion, analysis,
implementation (Paris: OECD,1975) 22 at 26.

create the risks of environmental damage should pay, Whether they actually cause (or
contribute to) the damage is irrelevant.

Adopting such a broad definition could result in the viewthat an industry sector as a whole
(rather than specific individual parties) constitutes a "polluter" for purposes of the "poIluter
pays7' principle.305Such a definition has in fact appeared in the context of justtfying a liability
h n d to which all members of a particular industry contribute in the event that responsible
parties cannot be found o r are insolvent. According to J. Nagle, for example, the funding of
the Supefind under CERCLA in part by taxes on those industries most frequently involved
with hazardous substances tracks the following theory of responsibility: "... to the extent that
certain activities are inherently more likely to cause hazardous waste contamination, those
engaging in such activities should be responsible for those substances."306 A "polluter" could
therefore be defined as a party (or an entire industry) that, because of its risky activities, has
the potential to or is likely to cause environmental damage.

As for the "beneficiary pays" principle, there are also some voices, albeit in the minority, that

would extend the meaning of the principle beyond how it is most commonly understood. As
noted in Chapter 2, the most popular views in the literature hold that liability imposed by this
principle points to parties that have actually received an economic benefit fiom their polluting
activities, or would stand to profit from the clean-up of their property if it were hnded by
someone else. According to one scholar, however, such views of actual economic benefit
may too narrow- A. Green states as follows:
This is too narrow a view of "benefit". How can it possibly be the case that
only those who actually receive a direct benefit fiom contamination are liable
for that contamination? Where an individual engages in an enterprise which

'OSsee, for example, Slrncleod Consulting Contaminated Sire Issues in Canada -Backgrounder, paper
prepared under the direction of the National Round Table on the Environment and the Economy's Financial
Sewices-Task Force (Ottawa: NRTEE, 1997) at 9.

'O6suPranote 76 at 1530 Wphasis added].

destroys the environment but is run so poorly that it loses money, how can
that individual be described as any less liable than one whose polluting
enterprise made money? It is the opportunity to make returns on the
investment in the polluting activity that is the relevant benefit, not the
narrower issue of whether they did in fact make any returns (i-e., the ex ante
not the ex poste benefit is relevant). In general, all investors receive a benefit
fiom pollution.307
On this view, it is thepotential to make a profit fiom the operation of the polluting enterprise
that should identify a "beneficiary" for purposes of the "beneficiary pays" principle. Again,
since such a view focuses upon the potential for benefit instead of actual benefit, it could
serve to identify an entire industry as a "beneficiary" for purposes of the principle. As
suggested by J.B. Yates, "... the industry or enterprise that takes the benefits of resource
exploitation [should] also bear the costs of the pollution damage that is incidental to such
benefit .'7308
Clearly, such views of who constitutes a "polluter" and a "beneficiary" stretch both principles
beyond the more common definitions given to them by the majority of scholars writing in this
area. In fact, on either, it may even be possible to justify the practice of AENV reviewed in

this thesis of holding the last licensee on record liable for reclamation and substance releases.
As we have seen, this was not possible under the more common definitions of the principles

that were reviewed in this thesis.

W~threspect to the "polluter pays" principle, it is at least arguable that the last licensee of an
oil and gas facility could fit the broad definition of someone likely to cause environmental
damage even without any nexus whatsoever between its activities and the damage in question.
Merely by acquiring the well licence with the intention of exploring for and producing oil and

gas, it could be said that the current licensee has assumed the risk that environmental damage

--

"A
'

Green,"Applerer: 'Taimess" and the Protection of the Environment" ( 1996)6 J.E.L.P. 3 03 at 3 09.
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will result fiorn its activities and therefore amounts to someone who is likely to cause such

damage. Whether that person actually causes damage or not would be irrelevant.

Moreover, if the view is taken that such a broad definition could identi@ an entire industry
(rather than a specific individual party) as a "polluter", it is at least arguable that any and all
oil and gas companies (regardless of their actual actions on a particular site) could be viewed
as "polluters" in general terms since they are all members of and participants in the same
industry. The last well licensee for each site wouId certainly fit this definition. What the
particular company did on a particular site would be irrelevant since, as a member of a
polluting industry, it would also be seen as a "polluter".
Sidarly, ifccbeneficiary"were defined as those who have the opportzmity to benefit (rather
than those that actually do), again the last weU licensee could fit within this definition in a11
cases. And ifthe entire oil and gas industry amounted to a "beneficiary" under this definition,
it is equally arguable that, as a member of that industry, the last licensee should cover the
costs of cleaning up its sites regardless of any actud benefit received. Since all other licensees
would do the same on their sites, the costs of cleaning up the damage fiorn which the oil and
gas industry as a whole benefits would be spread across that entire industry.30g
Although clearly in the minority, the fact that such broad views of either principle exist is yet
another indication that the "polluter" and "beneficiw pays principles are not coherent and
predictable theories of liability. Since it is possible to inject different meanings into them,
scholars have done so with the result that there is significant disparity in the definitions given
to them in the Literature. Without clear consensus upon which definition(s) would be used
fiorn the outset, a liability regime based generally on either principle would be uncertain and
unpredictable.

"of course, this view could also be used to support an argument that costs should be spread across the
whole i n d w thnsugh a f h d to which all members contribute rather than by individual members paying the full
costs on particular sites.

Relying solely upon these principles may be impractical for another reason as well. As noted,
the most common definitions focus upon cause or contribution and actual benefits received.

In any given fact situation, however, there may be significant practical difficulties in
attempting to resolve such questions.

The temporal problems associated with much

environmental damage, as well as the number of parties and types of damage often involved,
leads one to question the usefblness of either principle for sorting out questions of liability at
any particular site. The factual problems involved with historical investigations that attempt
to prove the required nexus between the damage and the parties' activities or benefits
obtained would also seriously jeopardize the rate at which clean-ups could o c c ~ r . ~ ' ~

In sum, one is led to seriously question the coherence and usefulness of both the "polluter"
and "beneficiary" pays principles as foundational theories for the establishment of a liability
regime for the clean-up of environmental damage. Unless a clear and comprehensive
definition were adopted for each, any imposition of liability based solely on a general
reference to either principle would yield uncertain and unpredictable results. Even if this
hurdle were overcome, however, the need for detailed and expensive historical investigations
to determine cause, contribution, and/or benefit might ultimately render both principles
impractical in many cases-

D.

Other Possible Rationale for Alberta's Legislation and Practice

Given these observations, it is perhaps not that disconcerting that Alberta's current liability
regime is not entirely consistent with the two most popular principles for imposing clean-up
liability identified by the literature in Chapter 2. Without such theoretical foundations,
however, is the Alberta regime necessarily unfair and ineficient? Although a detailed review

3 L 0 ~ c c o r d i ntog two commentators, for example, because of the need to find out who caused or
contributed to the damage in question, imposing Liability on the basis of the "polluter pays" principle encourages
litigation, increases transaction costs, and delays the cleaning up of environmental damage: T. Rhoads and J.
Shogren, "Current Issues in Superfund Amendment and Reauthorization: How is the Clinton Administration
Handling Hazardous Waste?" (1 998) 8 Duke Envtl. L. & PoI'y F. 245.

of this question is beyond the scope of this thesis, it is possible to make some brief comments

in this regard.
Chapter 2 concluded that the "pollute?' and "beneficiary" pays principles are the most popular
grounds for imposing liability amongst scholars writing in the area of liability for the clean-up
of environmental damage. It will be recalled, however, that this conclusion was reached after
a review of literature that went firrther than simply conducting a doctrinal analysis of a

particular statutory regime. In this more normative literature, the authors, aIthough perhaps
writing in the context of a particular regime, turned their minds to the question of how
environmental clean-up liability should be imposed as a matter of first principles.
But when the more doctrinal literature is reviewed, other possible justifications for the
imposition of environmental clean-up liability emerge.

These are discussed not as

foundational principles for establishing a liability regime at first instance, but rather, as ways
of explaining the nature of a particular regime under review. As will be briefly explored
below, it is possible that a number of these different rationale could also be useful in
explaining and justifjring the Alberta legislation and practice reviewed in this thesis. In this
way, even though it fails to accord with the "polluter" and "beneficiary" pays principles,
Alberta's liability regime may turn out to possess elements of both fairness and efficiency.

1.

Caveat Emptor (Buyer Beware)

To explain the inclusion of current owners and operators of properties requiring clean-up into
a particular statutory liability regime, the doctrinal literature sometimes relies upon the
traditional legal principle of caveat emptor. In effect, this principle provides that a buyer must
be diligent in evaluating a particular property to determine exactly what is being purchased.
In the absence of misrepresentation, mistake, or a failure to disclose a latent defect, a vendor
is responsible for the environmental quality of property being sold only to the extent to which
it expressly agrees to be responsible. Once purchased, the buyer takes the property subject

to whatever probIems and liabilities may be attached to it. The onus of discovering potential
contamination or damage requiring clean-up is thus on the purchaser of the pr~perty.~"In
the result, acquiring oil and gas properties amounts to a business decision and any potential
clean-up that may be required should be factored into the deal and assumed by the new

The literature reveals a number of rationale for imposing liability on the basis of this principle.

First, as noted, it is argued that acquiring clean-up liabilities through the purchase of a
property amounts to a business decision which the purchaser voluntarily assumes if steps are
not taken by that party to limit such acquisition. Such steps would include the negotiation
of representations and warranties about the property, and any necessary indemnities to deal

with potential liabilities."'

Second, as noted by B. Howard, liability upon the current owner

or operator is often justified by "... arguments that the buyer will factor the cleanup costs into
the purchase price of the property and that potential liability is an incentive to force the buyer
to practice due diligence.""'

D. Saxe agrees. In her view,

"'see, for example: J- Paulus et of.,"Strategies for Avoiding Environmental Risks Associated with
Property Acquisitions and Dispositions" in .4voiding Environmental Liabiliiy in Real Estate and Business
Transactions: Corporate Strategies for the 1990s - The New Imperative, 2d ed. (Toronto: The Canadian
Institute, 1990) 39; and T. Davis, Sztccessor Liability for Errvironmentaf Damage (University of Calgary:
Canadian Institute of Resources Law, 1989).
3 1 2 ~ r o p affected
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by environmental damage in the oil and gas contexT can include both the surface and
subsurface of the land. Thus, the question of ownership is more complicated in this contes. With respect to oil
and gas properties, many parties may hold proprietary interests in the contaminated property -most notably, the
lessor, lessee, and working interest owners of the minerals as well as the surface iandowner of the site. Liability
based on the principle of buyer beware could capture any of these parties.

or or

a discussion of the use of representations, warranties. indemnities and releases to allocate
environmental liabilities through contract, see: J. Conrad, "So Sue Me: Common Contractual Provisions and
Their Role in Allocating Environmental Liability" (1996) 26 Envtl. L.Rep. 10219. See also: J. Cook and P.
Colborne, "Environmental Provisions in Oil and Gas Purchase and Sale A ~ e e m e n t sand Financing
Documentation" in Environmental Issues for che Oil & Gas Indusyy, papers delivered at an Insight seminar on
October 25, 1991 (Mississauga: Insight Press, 199 1) Article V, for a review of key contractual provisions used
by the oil and gas industry in Alberta to address environmenta1 issues in purchase and sale ageements,

"$. Howard, "Refonning Retroactive and Current Owner Liability Standards in CERCLA lo increase
Fairness and Efficiency" ( 1 993-94) 9 J. Nat. Resources & Envtl. L. 3 25 at 3 3 1.

A purchaser has the option to require the vendor to clean up property, or to
abate the price enough to fund a subsequent clean up. If s h e chooses to
accept property when s h e knows of its contamination, s h e must be taken to
have accepted the responsibility for it. Even if the purchaser did not actually
know of the contamination, but had means of knowledge and chose not to use
them, that person has voluntarily accepted the problem.3L5

And finally, according to M. Healy, imposing environmental liability on purchasers may also
be defended on the ground that it prevents parties from avoiding liability merely by
transferring title to the property. Liability for the present owner and operator ensures that a
full investigation into the environmental condition of property wilI be conducted before
interests in the property are tran~ferred.~'~
Applying this principle of buyer beware to the Alberta legislation and practice reviewed in this
thesis could assist in explaining why parties with some type of current ownership status are
targeted. It could, for instance, be used to justify the imposition of Iiability upon the current
licensee/operato?" and working interest owners of a well site in the case of well
abandonment and reclamation liability as well as upon the current landowners of a
contaminated site. As suggested by the EAB in Sarg Oils:

The EPEA] places a strong obligation on the purchaser of a property to
ascertain the liabilities that he may be acquiring with the property. Due
diligence must be exercised which includes an audit of the environmental
liabilities pre~ent.~"

"*D. Saxe, supra note 98 at 196.
316~upmnote 56 at 30 1-302.

3'7~ssuming
of course that the current licensee also holds a proprietary interest in the site (which is
typically the case).
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Snrg Oils,supra note 206 at para. 75.

A review of materials dealing with well abandonment liability in Alberta indicates that it was

likely this principle of buyer beware that fbelled the idea of limiting liability to the current
licensee and working interest owners (or their receivers). It was thought to be fair and
efficient to impose well abandonment liability on current licensees and working interest
owners on the basis that, by purchasing the interests in the well, these parties have also
purchased the Lability to abandon. As such, this liability amounts to nothing more than part
of the direct development and operating costs of a well. As stated by P. Prince, the decision
to limit liability to the current Iicensee and working interest owners was compatible with the
EUB7sview "... of abandonment as simply the final stage of drilling and therefore part of the
direct development and operating costs of a W ~ I I . " ~ ' ~

Still, though, as regards the other liabilities reviewed in this thesis, the principle of caveat
ernptor cannot explain the imposition of Liability upon all the parties listed in the relevant
legislation. Most notably, in the case of substance release liability, the principle would not,

in all cases, justify Liability upon one of the main categories of potentially liable parties -that
of every person who has or has had charge, management or control of the substance. Clearly
not all persons who could fit within this definition would also amount to purchasers or owners
for purposes of the buyer beware principle.

2.

Successors in Interest

Another possible ground for imposing clean-up liability that emerges from the doctrinal
literature lies in the notion of a ccsuccessorin interest" to the same property.'"

While this may

amount to nothing more than simply another way of referring to the principle of buyer
beware, it sometimes appears as a separate doctrine altogether. In brief, the principle holds
3 1 g ~ u p mnote 139 at 6.
3

%lack's ~ a Dictionary
~ v
defmes a "successor in interest" as "[olne who follows another in ownership
or control of property." It clarifies, though, that in order to be a "successor in interest", a party must continue to
retain the same rights as the origind owner. There must be a change in form only and not in substance: supra note
18 at 1431-32.

that, generally-speaking, a party who succeeds another in interest to the same property takes
it subject to any inherent environmental liabilitie~.~"According to C. Shelbourn, this makes
sense. In her view, clean-up liability should be imposed on anyone to whom the "polluter"
(defied by this author as the person originally responsible for the pollution) has transferred
the burden of meeting the obligations, however that transfer took place.3z At the risk of
having an unmarketable asset, D. Cameron notes that successor liability brings market forces
to bear on the current owner to clean up its property."

For the most part, the application of this principle to the current Alberta legislation and
practice would yield the same conclusions as those noted above regarding the principle of
buyer beware. In sum, some of the categories mentioned in the legislation could be justified
on this principle while others could not. With respect to AENV's practice in the case of
reclamation and substance release liabilities, again this principle could support liability being
placed on the last licensee where that party is indeed a holder of a proprietary interest in the
site in question.

In addition to the general categories of potentially Iiable persons reviewed in this thesis,
however, Chapter 3 noted that the legislative schemes for reclamation, substance releases, and
contaminated sites also include various catch-all representative categories- One of these
refers to a ccsuccessor".Ifthis term includes a c'successor in interest", this could serve as yet
another basis upon which to justify the liability of current owners, occupiers, and any others
who have acquired interests in the properties at issue.

In fact, as noted in Chapter 4, this was one of the main reasons given by the EAB in Legal

Oil $2 to support the imposition of substance release liability on the current well licensee,
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an excellent review of some of the exceptions to this principle, see: T.Davis, supra note 3 1 I .

3 2 2 Shelbourn,
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supra note 24 at 708.

'%. Cameron, supra note 60 at I.

Legal Oil and Gas Ltd. ("Legal").

According to the Board, under the terms of the original

lease as well as the purchase and sale agreement through which Legal acquired its interests,

Legal inherited the rights and responsibilities of its predecessor in title. Thus, in the Board's
view, even if the predecessor had caused most of the damage now at issue, since Legal was
a "successor" to that party, it was properly named in the release EPO issued by AENV.

Similarly, in Legal Oil #I,the EAB noted that liability for a release of substances could be
imposed on Legal, the current well licensee, on the ground that it was a successor in interest
to a prior operator on the lease. As a ''successor", Legal qualified as a "person responsible"
under the relevant definition in the EPEA. In the result, it was liable for the clean-up,
regardless of how the contamination from facilities acquired by it began or where the
contamination ultimately ended up.

3. Influence and Control

According to D. Saxe, many of the laws imposing environmental clean-up liability throughout
Canada and the United States can be justified on the basis that the parties identified therein
are in a position to exercise influence and control over the environmental damage at issue.
Thus, in her view, influence and control are the critical identifLing traits of responsible parties
in this context. In this way, the focus is on the status of a particular party rather than on any
conduct leading to the damage at issue.'"

According to Saxe, a broad range of persons are in a position to influence or control the
creation or continuation of environmental damage (including generators and transporters of
substances as well as owners and occupiers of land). In her view, these are the parties who
have charge, management and control of either the substance/contaminant or the property in

32%. Saxe,

supra note 98, at 352-357.

question.3t5 Since these people are in the best position to influence or control environmental
damage, they should be responsible for cleaning it up. To her mind, "[tlhe theme that
accountability and responsibility follow influence and control is deeply rooted in our
Moreover, "[e]ffectiveness and fairness both require that power should bring with it
responsibility for one's action^."^"

J. Morgan agrees. After reviewing the legislative regime imposed by CERCLA in the United
States, he conciudes that the inclusion of some parties on the basis of status alone is justified
on the ground that those who have control over activities resulting in environmental harm
should pay for the remediation costs.328Similarly, G. Ford et al. argue that it makes sense to
impose liability for clean-up on the basis of the extent of a party's ability to exercise influence
and control over pollutants, polluting activities, or contaminated property. In their view,

giving those with influence and control a financial stake in the avoidance and remediation of
damaged property is an effective way to deter or minimize such damage. Moreover, to their
minds, this linking of legal responsibility with influence and control is consistent with
equitable notions of fairness and accepted legal

And finally, J. KIimek has noted that strong policy reasons justify legislation which imposes
liability on the party who obtains control of the substance, process, or land after damage has
occurred (even ifit was not in control at the time the damage occurred). To her mind, a party
who assumes control £?om the perpetrator of the damage can take the necessary precautions

325~bidd
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legal ownership, legal and factual possession, and a c l of dominion over the substance/contarni,riant: ibid. at 179.
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to ensure it is protected. The party can audit the property, obtain contractual protections, or
rehse to purchase it. Furthermore, the risk can also be reflected in the purchase price.330
-

The notion that clean-up Liability should follow control was also highlighted in one of the only
cases to consider questions in regard to well abandonment liability in Alberta.

In

Panamericana De Bienes Y Servicios (Xeceiver 03v. Northern Badger Oil & Gas Ltd."',
a receiver-manager had been appointed to take over operatorship of certain oil and gas
properties £iom the current licensee. Although it had operated the properties for over three
years and had taken the earnings £?om them, the receiver-manager argued, icter aka, that it
should not be saddled with abandonment liability since it was not the licensee of the wells.
The Court disagreed. In its view, having assumed control over the wells fiom the licensee,
the receiver-manager could not now be heard to say that it was not responsible for the
environmental obligations attaching to these wells. The Court stated as follows:
The receiver has had complete control of the wells and has operated them
since May 1987, when it was appointed receiver and manager of them. It has
carried out for more than three years activities with respect to the wells that
only a licensee is authorized to do under the provisions of the Oil and Gas
Conservation Act. In that position, it cannot pick and choose as to whether
an operation is profitable or not in deciding whether to carry it out. If one of
the wells of which a receiver has chosen to take control should blow out of
control or catch fire, for example, it would be a remarkable rule of law which
would permit him to walk away fkom the disaster saying simply that remedial
action would diminish distribution to secured creditors. (...) The receiver
cannot be heard to say that, while fbnctioning as a licensee to produce the
wells and to profit fi-omthem, it assumed none of the licensee's obligations.33'
Applying this idea that liability should foilow influence and control to the current legislative
schemes for well abandonment, reclamation, substance releases and contaminated sites in

3 3 0 ~ Klixnek
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note 50 at 1 15.

Alberta might assist in explaining the inclusion of certain parties in that legislation. For
example, it could serve to justifjr the imposition of these four types of liability upon the
current licenseeloperator of an oil and gas site on the ground that this party has influence and
control not only over the property in question but also over any substance found within that
property. Similarly, AENV's practice of holding the last licensee Liable for reclamation and
substance releases could be justified on this basis as well.

Whether clean-up liability could be imposed upon the working interest owners of a we11 site
on this ground is, however, less obvious. As noted in Chapter 5, the issue would revolve
around whether these parties could escape liability on the ground that they are merely passive
participants.333Ultimately, a determination would have to be made on whether the working
interest owners have sufficient influence and control over the site, or over the polluting
substances on the site.

On the one hand, it could be argued that, by virtue of their ownership of a share of production
from the site and their contractual relationship with the licensee/operator, they do in fact
exercise a sufficient degree of control over the licensee/operator and its activities to constitute
influence and control over the site and substances in question. On the other hand, given the
wording of several clauses in the standard operating procedure, especially that which gives
the operator control and management of the exploration, development and operation of the
joint lands for the joint account, this may be a difficult argument to sustain. According to R.
Neufeld & T. Moller, however, the fact that working interest owners are given the ability to
have an operator removed, as well as the ability to insist that the operator operate the joint
lands in accordance with the laws of good oilfield practice, may be suEcient to amount to
contr01.~~~
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E,

Practical Reasons for AENV's Practice

In one way or another, all of the alternate grounds for imposing environmental clean-up
liability explored above are premised on notions of fairness and efficiency. It is, for instance,
both fair and efficient to impose liability on those in control of substances and affected
properties since these parties have assumed that control and are in the best position to
discover, contain, and clean-up any environmental damage. Especially when examining the
CERCLA regime in the United States, however, some authors have suggested that there
might be other grounds for justlfLing the imposition of liability which focus upon notions of
eficiency only. It is sometimes argued that notions of fairness might have to be sacrificed to
ensure the protection of the environment in the most efficient manner possible. As will be
seen below, such arguments, if accepted, could lend considerable support for the practice
adopted by AENV in holding the last licensee liable for reclamation and releases of
substances.

Similar to Alberta's legislative schemes for reclamation and substance releases, CERCLA Iists

a number of potentially liable parties and grants the regulator broad discretion to choose

amongst those listed. There is no specific guidance for who will ultimately be chosen; nor are
any factors Listed which must be considered. The rationale behind this Iegislative approach
appears to have been the belief that having as many people as possible to pursue would ensure
speedy clean-ups. Many commentators have, however, noted that this has not in fact
occurredT5 According to M. Gergen, for example, the uncertainty as to who will be found
legally liable for the clean-up costs under CERCLA "... has provided few incentives to

33% one study, an average of ffieen years had elapsed between the discovery of a contaminated site and
the completion of clean-up under CERCLA: K Probst & P. Portney, Assigning Liabiliy for Superfitnd Cleanups:
An Analysis of Policy Options (Resources for the Future, 1992) at 20-22.

landowners and others to clean up or report hazardous waste ~ontarnination."~~
Rather, an
incentive exists to refkin f?om expending any money in the hope that the regulator will pursue
other parties, perhaps those with the deepest pockets.
Commentators have also noted that this uncertainty over clean-up liability means that parties
are unable to properly arrange their business affairs. In AIberta, T.Meadows has pointed out
that under the EPEA, past operators continue to face reclamation liability long after their
personal involvement at the site has ceased. In her view, this contingent liability is particularly
disconcerting to past operators who have attempted to structure their transactions on the
assumption that once their involvement with a site has ceased, so too has their Liability-337

Still others have noted that uncertainty about one's potential liability is undesirable generally.
According to D. Saxe, for example:
Uncertainty engenders litigation with its concomitant cost and delay and
strongly discourages rapid settlements and cleanups. It lays traps for the
unwary, and denies even the prudent the ability to assure himself that his
conduct is proper. It therefore hampers commerce and discourages risk
taking, and engenders disrespect for the law. ... The critical need for law
reform ... is to provide clarity, so that all parties can ascertain their rights and
obligations.338
Thus, while it may be possible to find ways to justlfy the inclusion of all the categories listed
in the legislation for reclamation and substance release liability in Alberta, at the end of the

day7it may be that this approach of having a long list of potentially liable parties from which
to choose from is not the most efficient and desirable approach. By way of contrast, the
approach taken by AENV of holding the last licensee on record liable for reclamation and
substance releases has the advantage of providing great certainty and predictability. As noted
33
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in the discussion of Sarg Oils in Chapter 4, this is a main reason the oil and gas industry in
the province has generdly accepted the practice. From the point of view of industry, the
practice provides certainty and predictability as to who will ultimately be held liable.339 In this
way, parties can order their affairs and take steps to either accept or minimize their liability.

2.

Transaction Costs

The slow rate of clean-up under CERCLA has not, however, resulted only from the effects
of uncertain liability. According to many scholars, CERCLA has also amounted to an
inefficient liability regime for the clean-up of environmental damage because of high
trmaction

Since more than one party could be held liable, and the legislation fails

to assist in determining who amongst those listed will be liable in what circumstances, high
transaction costs in the form of investigations, negotiations, settlements, and litigation both
between the government and private parties and between private parties themselves have
res~lted.~'
To avoid these costs, it is sometimes argued that the number of parties who are
potentially liable must be reduced.'"

According to one commentator, the goal of efficiency

requires that the process of allocating clean-up costs should create a minimum of transaction
costs. Efforts to allocate the costs of environmental clean-up "... to the parties who in
fairness deserve to bear them may frustrate the efficiency goal of holding aggregate social
costs to a

33g~arg
Oils, supra note 206 at 75.
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Chapter 3 demonstrated that Alberta's legislative schemes for reclamation and substance
release liabilities leave the question of who will ultimately be held liable wide open. No
guidelines are set forth for choosing amongst all the parties Listed. Despite the provision for
-

joint and several liability in the EPEA, it is thus arguable that the approach found in t k s
legislation could in practice result in the high transaction costs that have been the American
experience. This would only serve to slow down the rate of clean-ups and to reduce the
resources available for

By way of contrast, a policy of holding the last licensee liable for reclamation and substance
releases essentially eliminates all such transaction costs. The only investigation required is
one to ensure that the particular party is in fact the last licensee on record with the EUB.
Since no further investigations or negotiations are necessary, such a practice avoids the more
onerous (and expensive) task of attempting to allocate liability amongst the various parties
Listed in the relevant legislation. In this way, costs.are not wasted by either the government
or the last licensee on figuring out who will pay and in what amount. Clean-ups can thus
occur more quickly and efficiently. As already noted in Chapter 4, the EAB has stated as
follows about kENVYspractice:
This practice has been upheld in two previous decisions of the Board, in part
because of persuasive arguments by the regulator and oil industry
representatives that to do otherwise would introduce chaos into the timely and
responsive cleanup of oil well sites. The size of the file on this case and the
nature of the arguments made to the Board by the Appellant only reinforce the
need to have a consistent policy on wellsite cleanup liability which has been
widely accepted by the oil i n d ~ s t r ~ . ~ "
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Although liability under CERCLA is also joint and several, transaction costs have still occurred as
parties attempt to demonstrate that they do not fall within the definitiona1 categories in the legislation, that others
are more responsible than they are, etc. Moreover, to avoid accusations of pursuing the deepest or most convenient
pocket, the government has encouraged parties to attempt to allocate liability amongst a number of responsible
parties, thereby increasing the transaction costs involved.
' . ' ' ~ e ~ aOil
l 4 1, supra note 207 at para 46.

In sum, there are a number of rationale, aside &om the "polluter" and "beneficiary" pays

principles, that might assist in explaining and justifying various aspects of the legislative
schemes and practice reviewed in this thesis. Notions of fairness and efficiency are said to
underlie them. In the case of the practice, fbrther arguments based on considerations of
efficiency alone may also b e available to provide a sound foundation for it.

F,

Recommendations

On the basis of the foregoing, this thesis m&es the following recommendations:
This thesis has concluded that the dissimilar treatment accorded to liability for
well abandonment, reclamation, substance releases and contaminated sites in
Alberta signals a lack of a comprehensive theoretical foundation for the
imposition of clean-up liability. In the result, it is recommended that an
attempt should be made, whether through legislative amendment or policy
formulation, to set forth a comprehensive theoretical framework for the
imposition of these clean-up liabilities in Alberta. Such a framework would
assist parties not o d y in understanding why liability is being imposed in a
certain manner, but also to plan their affairs accordingly. It would also avoid
the conclusion that liability has been based on nothing more than convenience
or the deepest pocket.

Such a fiamework should consist of various factors or criteria that could be
added to the relevant legislation. Or, since legislative change is often slow
and d i c u l t to achieve, the adoption of various guidelines to this effect by the
appropriate regulatory bodies is recommended. Consultation with the public
in formulating these guidelines is also appropriate.

2.

As part of this theoretical £iamework, this thesis does not recommend
adherence solely to the "polluter" and "benefi~iary~~
pays principles as bases
upon which to justify the imposition of these four clean-up liabilities in
Alberta. Despite their attractiveness as catch phrases for the imposition of
Iiability, we should be cautious about describing the current Alberta regime as
reflecting only these two principles. As we have seen, neither the legislation
nor the practice reviewed in this thesis is consistent with the most common
definitions of either principle as found in the literature. Nor, it has been
suggested, should an attempt be made to bring the legislation or practice in
line with only these two principles. As has been noted, both are far too
general to provide any real guidance in practice and, moreover, their
application in any given case might require detailed fact findings which could
be dficult to obtain.

3.

This thesis recommends the use of the ccpolluter" and "beneficiary" pays
principles only if a detailed and comprehensive definition for each could be
agreed upon at the outset. Such a definition would also have to address how
any practical problems encountered with its application to particular fact
situations would be dealt with. These definitions would then have to be

clearly set forth in the relevant legislation or applicable governmental policy.
Simply refemng to the "polluter" and "beneficiary" pays principles generally
as grounds for justifying the imposition of clean-up liability is undesirable
since the diverse meanings that could be attached to each would yield
uncertain and unpredictable results.

4.

Whether or not the "polluter" and "beneficiary" pays principles are used,
however, this thesis recommends that other grounds for justifLing clean-up
liability in AIberta also be expiored. Some of these were suggested above.
In this way, a proper theoretical foundation for clean-up Liability in Alberta

may consist of a number of different bases upon which to justify Liability rather
than one or two principles. Liability could thus be justified on various notions
of fairness or efficiency.

5.

At the end of the day, it may be that a combination of a number of these
grounds could serve to justify the difference in treatment accorded to liability
for well abandonment, reclamation, substance releases, and contaminated sites

in Alberta. If this is not the case, however, this thesis recommends that, for
the sake of consistency and certainty, the dissimilar treatment amongst these
four liabilities be addressed. This would require significant amendments to the
relevant legislation - the same parties would have to be identified as
potentially liable parties for each type of liability; the same factors (if any) for
choosing amongst these parties would have to be adopted for each; and the
scope of liability imposed would have to be consistent amongst all four
liabilities-

6.

Although it appears that the practice adopted by AENV attempts to provide
such consistency between liability for well abandonment, reclamation and
substance releases, we have seen that a perfect match has not yet occurred.
Should this practice be retained (because it can be defended on solid
theoretical grounds), this thesis recommends that true consistency be obtained
by holding current working interest participants liable along with the last
licensee for reclamation and substance releases as is the case with well
abandonment liability. No resort should be had to the other provisions in the

EPEA that could be used to impose liability on other parties. The costs of
clean-up should be apportioned amongst the current working interest
participants of the well, and the joint and several liability provision in the

EPEA should either be amended or not used.

And finally, with respect to contaminated sites, this thesis concluded that it is
confbsing and potentially unfair to have a different practice in place for this
type of Liability than for abandonment, reclamation, and substance releases.
Thus, it is recommended that an attempt should be made by the regulators to
explain and justifL this difference in treatment on solid theoretical grounds.
A detailed policy statement to this effect shouId suffice. Without such

theoretical justifxation, charges of uncertainty and unfairness will remain.
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