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I n t r o d u c t i o n

Alberta’s oil sands are sand deposits containing 
vast quantities of crude bitumen. They are located 
under the boreal forest in the northern part of the 
province. Crude bitumen is produced by mining and 
extracting deposits located at or near the surface, 
and by in situ thermal and non-thermal recovery 
of deposits located deep below the surface. The 
bitumen contained in Alberta’s oil sands is one 
of the largest known hydrocarbon deposits in the 
world.

Between 1995 and 2004, oil sands production more 
than doubled to approximately 1.1 million barrels 
per day. Production is expected to increase by 2015 
to between 3 and 5 million barrels a day. Over the 
next ten years it is expected that over $60 billion 
could be invested in Alberta’s oil sands.1

Although oil sands development undoubtedly 
brings considerable economic benefits to local 
communities, to Alberta and to Canada as 
a whole, the intense pace of development is 
raising questions about the ability of the current 
regulatory framework to cope with the increasing 
socioeconomic and environmental challenges 
of large-scale development. Commentators 
query whether “maintaining the current structure 
is workable under a scenario where oil sands 
production more than doubles in the next 10 
years.”2

In May 2006, the Government of Alberta impliedly 
acknowledged that change is needed when it 
instituted a public consultation process on oil sands 
development. This process was a response to 
criticism the government had received when it 
developed a strategy for the Athabasca mineable 

oil sands area without province-wide consultation. 
A multistakeholder committee was charged with 
carrying out public consultations and reporting 
back on a vision for oil sands development, 
and strategies to implement that vision. The 
Committee finalized its report in June 2007. It 
made a number of recommendations, including 
some in regard to improving the transparency of 
the existing regulatory framework. The Committee 
recommended that government undertake “a 
thorough, transparent review of legislation, policies 
and institutional structures” in order to “identify 
gaps, strengths and weaknesses as they relate 
to oil sands development”. It recommended that 
government use the results of this review to “move 
decisively to fill the gaps and ensure accountability 
for outcomes”.3

The current legislative and regulatory framework 
for oil sands development is characterized by 
three distinct decision-making stages — the 
disposition of mineral rights to develop oil sands;4 
the disposition of rights to access the surface of 
public land (both for exploration and production 
activities);5 and the project review and approval 
stage. Different legislation, regulations and 
decision-making processes apply at each stage, 
and different decision makers are involved. The 
first stage involves primarily Alberta Energy and 
the Mines and Minerals Act and regulations. 
The second stage involves Alberta Sustainable 
Resource Development (SRD) and Alberta’s Public 
Lands Act (PLA) and regulations. Also involved is 
Alberta Environment (AENV), as mandated under 
the Environmental Protection and Enhancement 
Act (EPEA) and its regulations. The last stage, that 
of project review and approval, involves primarily 
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Alberta’s Energy and Utilities Board (EUB) and the Oil 
Sands Conservation Act (OSCA) and regulations, as well 
as AENV pursuant to the EPEA and Alberta’s Water Act 
(WA) and regulations.

This article outlines three key shortcomings in the 
current legislative and regulatory framework for oil sands 
development in Alberta. First, the lack of comprehensive 
plans both for oil sands development as well as for 
land use in the province means that decision making is 
proceeding without adequate guidance. It is occurring 
on a case-by-case basis with little formal coordination 
of decision making across the stages in the current 
process. Second, the current framework is at certain 
points characterized by significant complexity. This is most 
apparent in regard to the overlapping mandates of the 
relevant decision makers. This lack of jurisdictional clarity 
results in a lack of transparency at certain points in the 
development process. Third, contributing to the lack of 
transparency in the current framework are issues around 
public participation. At key decision-making points, public 
participation is entirely absent. At others, opportunities 
available may not suffice to ensure representation of a 
broad range of views from Albertans in oil sands decision 
making.

L a c k  o f  P l a n s

Ideally, decisions made at each stage in the oil sands 
development process should fit within, and be driven by, 
an overall resource and environmental management policy 
and planning structure. Such a structure would assist with 
individual project decision making at each stage in the 
process. This is particularly significant given the minimal 
policy direction provided to decision makers by Alberta’s 
current legislation and regulations.

To date, Alberta lacks such a policy and planning 
structure. What government policies do exist in regard 
to natural resource development have been criticized for 

being inconsistent, lacking in specifics, and prioritizing 
development over environmental protection.6

Along with, or as part of, a comprehensive policy to guide 
oil sands development in the province, a comprehensive 
land-use planning framework for the oil sands areas is 
needed. In recent years, integrated landscape (or resource) 
management has garnered broad support as the best way 
to properly address the ecological, social and economic 
costs of multiple and incremental developments on land. 
The idea is that decision making must be integrated 
across the full range of sectors and activities (existing or 
proposed) on the landscape, and also among the various 
stages of decision making with respect to these sectors 
and activities.

A fundamental feature of integrated landscape 
management is comprehensive land-use planning. Without 
land-use plans that set thresholds and limits to cumulative 
environmental disturbances, the cumulative effects of 
development cannot be properly assessed and proactively 
managed.7

Although the Alberta government has in principle stated 
its commitment to integrated resource management, to 
date government initiatives have failed to yield satisfactory 
results. There are currently no comprehensive province-
wide land-use plans; nor are there regional plans for all 
areas of the province. In the oil sands areas, existing plans 
are generally considered outdated, and provide broad 
management objectives only. They fail to provide useful 
guidance on, or to set, ecological limits or thresholds, as 
well as deal with other key issues related to managing 
cumulative effects in the oil sands regions.8

At the project approval stage, the EUB has repeatedly 
expressed concern over its inability to properly assess 
proposed oil sands projects without a regional development 
strategy that includes cumulative effects limits and 
thresholds.9 While several commentators have assessed 
the current and projected cumulative environmental and 
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social effects of oil sands development, others have 
outlined the inadequacy of initiatives that were intended to 
manage cumulative effects from oil sands development.10

The current lack of a comprehensive oil sands policy and 
land-use planning framework for the oil sands areas in 
Alberta is a fundamental problem that affects all stages 
in the oil sands development process, from mineral rights 
disposition to project approval. The lack of adequate 
policies and plans impedes effective and meaningful 
decision making at each stage in the development 
process. For example, without comprehensive policies 
and land-use plans, decision making with respect to the 
disposition of rights to develop Alberta’s oil sands are 
being made without any guidance on where, when and 
how quickly oil sands development will (or should) occur. 
The interdepartmental committee, the Crown Mineral 
Disposition Review Committee (CMDRC), which reviews 
requests before oil sands rights are offered for tender, 
does not have the benefit of comprehensive policies and 
land-use plans before it upon which to base its decisions. 
Rather, its mandate is limited to a general assessment of 
surface access restrictions currently required by law or 
policy. In the absence of comprehensive policies and land-
use plans, decisions are being made on a case-by-case 
basis without consideration of the overall effect of these 
decisions.

The lack of a comprehensive policy and planning structure 
also precludes meaningful coordination and consistency 
of decision making amongst decision makers within each 
stage in the current process, and also across the different 
stages. Whatever integration occurs now does so informally 
for the most part, and without the benefit of a policy or 
planning framework applicable to all stages in the current 
process. The only formal arrangement which attempts to 
coordinate decision making in the oil sands context is a 
memorandum of understanding (MOU) between the EUB 
and AENV which applies at the project review and approval 
stage. At other stages in the development process there 
is a dearth of publicly-available information as to whether, 
if any, and what type of integration or coordination of 
decision making occurs. For example, although government 
information tells us that the CMDRC is comprised of 
representatives from various departments (including SRD, 
the EUB and AENV), there is no information available 
about the Committee’s deliberations, its recommendations, 
the identity of its members, or its decision-making 
processes.11

The Government of Alberta has very recently committed 
to developing a “comprehensive energy strategy” for the 
province.12 Presumably any such strategy will set the 
context for future oil sands policy. The government has also 
recently committed to developing a land-use framework 

for the entire province which will provide “overall policy 
direction” on land use in Alberta and will define “processes, 
roles and responsibilities” to enable governments, 
stakeholders and the public to address land issues at 
provincial, regional and local levels.13

Both processes are ongoing. It is unclear whether either 
process will yield a policy and planning framework with 
sufficient detail to assist in cumulative effects management 
with respect to oil sands development. At present, it is 
also unclear whether, and how, the results from either 
process will relate to the vision and implementation 
recommendations delivered this past June from the oil 
sands public consultation process.14

U n d u e  C o m p l e x i t y  a n d  L a c k  o f 

T r a n s p a r e n c y

Oil sands projects are huge industrial projects that 
involve considerable economic, social and environmental 
impacts. To suggest that a regulatory framework for oil 
sands development should be simple is likely naïve 
and imprudent. A fair amount of regulatory complexity 
is inherent given the nature and impacts of oil sands 
operations. Nonetheless, regulatory frameworks should 
not be unduly complex. The Alberta government has 
stated its goal of improving “the transparency and 
accountability of government agencies [and] boards”.15 
Especially where the subject matter is inherently complex, 
legislatures and governments must work hard to identify 
and resolve ambiguities in decision-making mandates and 
regulatory jurisdiction. Decision-making processes should 
be as transparent as possible. Otherwise questions of 
accountability will undoubtedly arise.

Overlapping and ambiguous mandates of decision makers 
is a key problem in Alberta’s current regulatory framework 
for oil sands development. At the surface rights disposition 
stage, for example, on what basis does SRD currently 
issue oil sands exploration approvals? SRD is authorized 
to approve of oil sands exploration activities on public 
lands in Alberta under the PLA. However, the Handbook 
SRD has developed to guide its decision-making process 
with respect to public land access says that oil sands 
exploration approvals are not issued under the PLA, but 
rather under a Code of Practice administered by AENV 
pursuant to the EPEA. AENV’s jurisdiction is engaged 
because the conduct or reclamation of an exploration 
operation is an activity for which notice must be given to 
AENV under the EPEA.

A review of available documents reveals that the division 
of labour between SRD and AENV in the context of oil 
sands exploration approvals is not at all clear. Does SRD 
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conduct its own review of the proposed exploration project, 
or does it rely on the review conducted by AENV? If it does 
its own review, does it rely on its Handbook, AENV’s Code 
of Practice, or both? If SRD and AENV conduct distinct 
review processes, how is decision making coordinated? 
What happens in the case of disagreement between SRD 
and AENV? Does one department’s decision trump that of 
the other?

While in principle there is nothing wrong with one 
department relying on the guidance of another, such a 
process should be a clear and transparent one. The roles 
of each department and how their functions relate to each 
other in this process should be apparent. Where they are 
not, questions will inevitably arise about how the process 
is actually working in practice, its effectiveness, and the 
accountability of the departments involved.

Another example occurs at the project approval stage 
where the legislative mandates of the EUB and AENV also 
overlap in confusing ways in regard to the environmental 
impacts of oil sands development. For instance, although 
AENV is responsible for the environmental assessment 
process under the EPEA, the EUB must also consider 
environmental impacts in its review of a proposed project 
under the OSCA.

As noted, the EUB and AENV have signed an MOU to 
try to deal with overlapping mandates in the oil sands 
project review and approval context.16 Oil sands projects 
that require approvals from the EUB under the OSCA and 
from AENV under the EPEA and the WA are subject to a 
coordinated approval process pursuant to the MOU. Since 
both agencies must consider environmental effects in 
issuing approvals and monitoring oil sands operations, the 
MOU was intended to harmonize approval and monitoring 
activities and to ensure consistent decision making. It 
outlines areas of primary EUB and AENV responsibility, as 
well as areas of shared or joint responsibility.

While the MOU goes some way towards clarifying 
overlapping jurisdiction, confusion remains. The agreement 
is not an entirely clear and straightforward document. 
Especially in regard to matters of “shared responsibility”, 
the MOU provides little detail and typically concludes with 
appeals for the two agencies to “work cooperatively” in 
recognition of overlapping and joint mandates. For example, 
the MOU states that aspects of land reclamation of oil 
sands development are regulated under the EPEA and are 
therefore subject to AENV jurisdiction. Specifically, AENV 
is responsible for site inspections prior to construction, 
reviewing lease construction practices, setting reclamation 
certification criteria and issuing reclamation certificates. 
On the other hand, the MOU notes that, at the same 
time, “reclamation planning and final landscape objectives 

are important components of the EUB’s obligation to 
consider whether an oil sands development is in the public 
interest.”17 The MOU calls upon both agencies to cooperate 
in seeking to “ensure that, without fettering the discretion 
of any statutory decision maker, the decisions rendered by 
the EUB and [AENV] regarding land reclamation matters, 
are consistent with each other.”18 In several oil sands 
decisions, the EUB has considered reclamation matters 
and has made recommendations to AENV with respect to 
reclamation.

Where cooperation is strong and there is little 
disagreement, the type of arrangement contemplated by 
the MOU may work well in practice. But the MOU provides 
no guidance on what happens when either cooperation is 
missing, or when opinions of the two agencies diverge. It 
is not at all clear what the result would be if AENV refused 
to issue an approval in the face of an EUB approval. The 
EPEA requires AENV to consider any written decision of 
the EUB on a project in deciding whether to issue its own 
approvals. Especially after a public hearing has been held, 
AENV may be hard-pressed to refuse to follow the decision 
and recommendations of the Board. But the legal effect of 
EUB recommendations to AENV is not clear. What happens 
if AENV disagrees with the EUB about whether a particular 
project is in the public interest given the environmental 
impacts? What if AENV believes the impacts cannot be 
mitigated and the EUB believes that they can be? Who 
has the final say on whether a project will proceed? 
Ultimately, despite the MOU, there are outstanding issues 
around the extent to which (or whether) one regulatory 
body must defer to the judgments of the other in matters of 
overlapping jurisdiction.

The MOU also does not address the possibility that one 
agency could sidestep dealing with a particular matter 
because it believes the matter to be within the primary 
jurisdiction of the other. For example, although the MOU 
states that acceptable air emission levels are within 
AENV’s primary jurisdiction, the EUB’s mandate to assist 
in controlling pollution and ensuring safe practices in the 
development of oil sands resources may grant it significant 
responsibilities over air emissions under the OSCA.

A statement in the MOU that the EUB has primary 
responsibility over whether or not an oil sands project 
is in the public interest is also troublesome. An approval 
decision by AENV under its legislation must also be an 
implicit public interest calculation. If AENV did not have to 
weigh the economic and other benefits of the proposed 
project against its environmental impacts, it would 
likely never have reason to grant an approval. In other 
words, if the project’s benefits were not considered, no 
environmental impacts or risks would be worth accepting. 
Consequently, if AENV has an inexorable public interest 
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mandate, why does the MOU give the EUB primary 
responsibility over the “public interest” with respect to oil 
sands development?

Ultimately, the ambiguities inherent in overlapping 
mandates with respect to oil sands decision making add 
a critical element of complexity and lack of transparency 
in the current legislative and regulatory framework. One 
suggestion has been the adoption of a single regulator. 
A 2002 report recommended that a single regulator 
be responsible for all assessments, hearings, appeals, 
operations, and abandonment and reclamation activities 
of oil sands projects.19 It has been said that such an 
approach would streamline and clarify a cumbersome and 
confusing process.20 While such an approach may go 
some way towards achieving this objective, it may raise 
other challenges, particularly in regard to ensuring the 
accountability and transparency of a single all-powerful 
regulator. Moreover, as currently proposed, it is unclear 
whether such a regulator would have responsibilities in 
regard to mineral and surface rights disposition decision 
making. If not, a detailed plan or framework, preferably with 
legal effect, would be needed to ensure effective integration 
between decision making at these early stages in the 
development process and decision making at the later 
project approval stage.21

P u b l i c  P a r t i c i p a t i o n  I s s u e s

Increasingly, commentators agree that public participation 
in natural resource development leads to better decisions 
and provides legitimacy for those decisions.22 At certain 
key stages in the current oil sands development process, 
there is a complete lack of public participation. The 
disposition of oil sands rights and the disposition of rights 
to access the surface of public lands (both for oil sands 
exploration and production activities) occur without public 
participation, and outside of public scrutiny.23 Recent 
requests to Alberta Energy by conservation groups to 
allow for input into rights disposition decisions with respect 
to oil and gas development in a protected natural area of 
the province have been denied.24 Critics argue that this 
approach is inconsistent with the public nature of Alberta’s 
oil sands resources and the lands, air, and water affected 
by oil sands development.25

With respect to the disposition of rights to access the 
surface of public lands for oil sands development, SRD 
has issued a statement about possible public involvement 
in the use of public lands.26 This document grants land 
managers broad discretion to “assess the need for public 
involvement” based on a number of vague factors including 
the “amount of public interest that is likely to result” from 
the land-use decision. Thus, public consultation with 

respect to the use of public lands may or may not occur. 
The level and type of consultation that may occur is entirely 
discretionary, however. Currently, there is no indication that 
public consultation of any kind is a regular feature of SRD’s 
decision-making with respect to granting surface access for 
oil sands development on public lands.

At the oil sands project approval stage, there is provision 
for public participation both in hearings before the EUB, 
and through the environmental impact assessment and 
environmental approval processes under the EPEA. 
These avenues are open, respectively, to persons that can 
establish that they are “directly and adversely affected” 
(to the EUB) or, in the case of the EPEA processes, to 
persons that are “directly affected” by the proposed project. 
Both requirements have the potential to exclude public 
interest groups and other stakeholders with legitimate 
interests and mandates related to the impacts of oil 
sands development. Recently, the EUB denied standing 
to trigger a public hearing to the Oil Sands Environmental 
Coalition, a group that has actively participated in several 
oil sands hearings.27 The Board held that the Coalition 
was unable to demonstrate that one of its members had a 
legally-recognized interest in the lands in close proximity 
to the proposed oil sands operations that could be directly 
and adversely affected. Along with public interest groups, 
recreational users of public lands have also been denied 
standing by the Board if they do not live on the land, or 
have a licence to use the area for commercial purposes.28 
Even local governments (i.e., municipalities) have been 
denied standing in relation to oil and gas development 
within their borders.29

Along with standing to be heard, the issue of costs is 
equally important. Although EUB practice may allow 
persons or groups without standing to participate (although 
not always fully) in hearings triggered by parties with 
standing, these persons or groups are not entitled to 
costs. Current statutory provisions that allow for the 
recovery of costs for participation in EUB hearings are 
restricted to persons, groups or associations who, in the 
Board’s opinion, have an interest in, or are legally-entitled 
to, occupy land that is or may be directly and adversely 
affected by a decision of the Board.

Although allowed to participate fully (and thus lead 
evidence, cross-examine witnesses, etc.) in three recent 
hearings on proposed oil sands projects, both the Regional 
Municipality of Wood Buffalo and the Northern Lights 
Regional Health Authority were denied intervenor costs by 
the EUB.30 Although the Board found their participation 
valuable on the socioeconomic issues arising from the 
pace and scale of development in the area generally, the 
Board concluded that their interventions were not related 
to site specific issues arising directly from the applications. 

 R E S O U R C E S 
5



The Board held that the relevant provisions were intended 
to benefit persons with legally-recognized interests in 
specific lands who participate in Board hearings “in order to 
safeguard the benefits they are entitled to enjoy by virtue of 
their ownership of those interests”. This did not, according 
to the Board, apply to the municipality and health authority 
in these circumstances.

Without the chance of at least some cost recovery, one 
wonders whether municipalities and health authorities 
will have the resources to participate as fully in future 
applications. The same is true for environmental, social 
or other organizations that have legitimate interests in a 
particular application, but cannot establish that one of its 
members has a legally-recognized property interest in the 
public lands affected by the proposed project. The end 
result may be a silencing of legitimate public concerns with 
respect to oil sands development.

Public participation in natural resource decision making 
is also important at the level of policy. Currently, there are 
no legislative requirements for the government to consult 
with Albertans when setting government policies and 
guidelines with respect to oil sands development. While 
the government has chosen to do so in the recent oil 
sands and land-use framework consultation processes, 
these are ad hoc processes without legislative mandate 
and direction. Ultimately, there is no legal requirement that 
the government adopt and implement recommendations 
from either process; nor is there any guarantee that the 
government will always engage in broad public consultation 
in future policy-making exercises.31

C o n c l u s i o n

This article has outlined three key shortcomings in 
the current legislative and regulatory framework for 
oil sands development in Alberta. Implicit within these 
shortcomings are suggestions for reform. First, Alberta 
needs comprehensive and detailed plans for oil sands 
development, both with respect to oil sands (or energy) 
policy and land-use planning. The lack of specific 
guidelines and land-use plans for the oil sands areas 
(that set environmental limits and thresholds) means 
that decision making at each of the three stages in the 
current development process is occurring in a vacuum. 
Decisions are also being made without sufficient and formal 
integration of decision making across the disparate stages 
in the current process. In the result, effective cumulative 
effects management is not possible.

Second, Alberta’s current regulatory framework needs 
to be clarified in a number of areas to reduce complexity 

and increase transparency. The overlapping and confusing 
mandates of key decision makers in the development 
process need to be carefully examined. The processes 
through which decisions, especially final ones, are made 
must be refined and made explicit.

Finally, Alberta needs to consider whether (and what type 
of) public participation should occur prior to the oil sands 
project review stage. Early public engagement could ensure 
that diverse concerns about the economic, social and 
environmental impacts of oil sands development are heard 
from the outset, before reliance occurs and legitimate 
expectations arise. With respect to public participation at 
the project review stage, Alberta needs to consider whether 
the current approach to standing accords with the modern 
realities of a public that increasingly wants to be heard 
in the context of natural resources and environmental 
decision making. Allowing persons or groups with legitimate 
interests to be heard is unlikely to overwhelm the current 
hearing process. Opening the doors to public interest 
standing litigants does not appear to have done so in 
the context of judicial proceedings. Specific guidelines 
could be developed to outline the type of participation 
that would occur, and to ensure that proceedings are not 
unreasonably delayed.

◆ Assistant Professor, Faculty of Law, University of 
Calgary and Research Associate, Canadian Institute 
of Resources Law. This article summarizes the 
main conclusions drawn in the following report: N. 
Vlavianos, The Legislative and Regulatory Framework 
for Oil Sands Development in Alberta: A Detailed 
Review and Analysis, Occasional Paper #21 (Calgary: 
Canadian Institute of Resources Law, 2007). Please 
refer to this report for more detailed analysis.
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