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ABSTRACT

This thesis is an examination of the principles and
purposes behind the adoption of a new human rights policy
in British Columbia in 1983-1984, Seeking to slow the
growth of government and exert greater political control
over administrative bodies, the Social Credit government
introduced a comprehensive restraint program and to the
surprise of many included the repeal of the 1973 Human
'Rights Code 1in its agenda. The new Human Rights Act did
not contain the open-ended anti-discrimination provisions
and liberal complaint initiation sections of its predeces-
sor. Consequently, it was ‘' a correction of some of the
weaknesses inherent in open-ended provisions in general and
the Code's scheme in particular. A more profound signifi-
cance: of the adoption of the new policy is that human
rights in B.C. were de-mystified, brought down from the
ethereal realm of moral absolutes and abstract ideals to
the world of competing values, tradeoffs, and compromises.
Whatever 1its demerits, the Social Credit human rights
policy is an attempt to strike a more equitable balance
between respect for human rights and the principles of

responsible government.
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INTRODUCTION

On July 7, 1983, British Columbia's Social Credit Minister
of Finance delivered his Budget Address, and on the same
day 26 bills were given first reading. Without prior
notice to interested groups or indeed to the enforcers of
the existing human rights legislation, Bill 27, the new
Human Rights Act of British Columbia was introduced.

Bill 27 stood in stark contrast to the existing
antidiscrimination legislation, The Human Rights Code of
British Columbia, which was passed by David Barrett's NDP
government in 1973. The Human Rights Code created a Human
Rights Commission charged with extensive promotional and
educational authority.: Its enforcement scheme was gener-
ous, permitting third parties, even the director of
enforcement, to initiate compléints, and requiring all
complaints to be investigated, regardless of their intrin-
sic merit. Furthermore, the Code contained an open-ended
antidiscrimination provision, the most far-reaching
antidiscrimination protection of any Canadian jurisdiction
at that time.

Bill 27 sought to narrow or eliminate the progressive
provisions of the Code. Under the Bill, the Council of

Human Rights, the Commission's counterpart, was assigned



only an enforcement function; it had no promotional or
educational mandate. Bill 27 gave the Council authority to
dismiss complaints at several stages in the investigation
process —-- even before investigation was undertaken -- and
eliminated the opportunity for the filing of third-party
complaints., The Code's open-ended antidiscrimination pro-
vision was replaced with a conventional, closed 1list éf
prohibited grounds. Bill 27 represented a significant
narrowing of the enforcement provisions and reflected a
different, more restrained, political attitude toward the
protection and advancement of human rights in British
Columbia.

Enforcers of the 1973 Human Rights Code of British
Columbia(l) at first responded with shock and dismay. This
became anger days later when twenty employees in the Human
Rights Branch of the Department of Labour were dismissed.
Then members of the Human Rights Commission and the
Branch's Director were released. Regional offices in some
centres were reduced to skeleton staff, others were closed,
and personnel in Employment Standards Branch offices were
instructed to recieve complaints.(2) The Code temporarily
remained 1in force, but few persons were available to
enforce it.

This chain of events produced widespread opposition.

Coalitions and ad hoc committes sprang up to protest the



government'’s actions, some of them assisted by former
Commission and Branch personnel. For months the Minister
of Labour, the sponsor of Bill 27, was dismissive of this
"knee jerk" opposition, emphasizing instead the aims of the
new legislation, namely that it would apply only to "éruly
discriminatory"” cases. (3) The opposition was strong
enough, however, eventually to force the government to let
Bill 27 die on the Order Paper and to negotiate with labour
and interest group representatives, organized as the Human
Rights Coalition. A new bill, now numbered Bill 11, was
debated and passed by the Legislature in the spring of
1984; to the disappointment of the groups and parties
opposed to the Social Credit initiative, the new Human
Rights Act was not a significant departure from Bill 27.
Although unannounced, the new human rights policy was
anticipated by prior policy statements. The Speech from
the Throne of June 23, 1983 outlined the Social Credit
restraint objectives, which stressed reduction in the size
and scope of government in favour of market-driven economic
recovery and private initiative. It was portended also by
the protracted conflict which for years characterized the
relationship between the Social Credit government and the
Human Rights Commission. The Commission sought more power
and autonomy, while the government was unwilling to relin-

quish control over the enforcement of the Code's provi-



sions. In short, the tension between the principles of
" responsible .government and the administrative advancement
of equality and respect for human rights became embodied in
the increasingly acrimonious relations between the govern-
ment and the Commission. |

The Social Credit government observed that this con-
flict was not wholly reducible to the activism of human
rights advocates, though this seemed to play an important
role. To a significant extent, the provisions of the Code
encouraged this animosity. The educational and promotional
mandate of the Commission was vague and indeterminate,
allowing it to address-itself to a wide range of policy
issues, often to the embarrassment of the government. 1Its
complaint initiation provisions allowed staff in the Human
Rights Branch to influence the filing of complaints and
subordinate them to broader goals such as the development
of a human rights jurisp;udence. More importantly, the
Code's open-ended anti-discrimination provision -- the
"reasonable cause" protection -- allowed boards to extend
the list of prohibited grounds beyond those anticipated by
the Legislature. In effect, boards possessed a legisla-
tive, policy-making power, one. which allowed them to add
group characteristics to thé list of prohibited grounds of
discrimination independently of substantial political con-

trol.



The human rights debate in British Columbia is usually
presented as one pitting the friends and enemies of human
rights against each other. In fact, as Peter Russell
points out, contemporary human rights debates are often
best understood not as disputes involving truly fundamental
rights, but as disputes about second-order issues on which
reasonable people can and do disagree. Debates about
rights are often politics by other means. New light can be
shed on the British Columbia debate of 1983-1984 by looking
at it in this way. When one does so, it then appears as a
debate about the proper scope and independence of adminis-
trative:and quasi-judicial agencies. One 1is then allowed
to situate the debate in the context of the Social Credit
government's restraint program, in which issues relating to
the operation of administrative agencies Vplayed an impor-
tant role. This sort of analysis reveals the Social Credit
government to be not so much the enemy of rights as a
friend of responsible government and a foe of uncontrolled
bureaucrats and the client groups they cultivate.

Independent agencies can be brought under stricter
control in two ways: the agency mandate can be untouched
but various accountability and monitoring mechanisms can be
put in place to give elected officials more control; or,
significant independence can be retained but the agency's

mandate 1itself can be narrowed. The British Columbia



government chose the latter, setting itself in opposition
to the long-standing, expansionary evolution of the defini-
tion of discrimination. The government restricted both the
new Human Rights Council's enforcement scheme and the
substantive antidiscrimination protections it is to
enforce.

This thesis will proceed in the following manner.
Chapter 1 will examine the historical context in which
changes to B.C.'s human rights legislatién were made,
showing how they fit into the Social Credit restraint
agenda of 1983-1984. Chapters 2 and 3 will outline the
changes ‘'in. the legislation and assess them in terms of the
Social Credit's principles of restraint and accountability.
Chapter 2 will deal with enforcement provisions and chapter
3 will examine the substantive protections. Finally,
chapter 4 will bring Russell's distinction between primary
and secondary rights to bear on the B.C. debate to show
that at issue in this debate were not ideological differ-
ences alone but different evaluations of the costs
associated with alternative ways of protecting human

rights.



NOTES

(1) R.Ss.B.C. (1979) c. 186.

(2) vancouver Sun, July 19, 1983, p. AlS5.

(3) The quoted remarks are from an interview in ibid., July
20, 1983, p. A3.



CHAPTER ONE

THE SOCIAL CREDIT RESTRAINT AGENDA

The identification of the political principles and
purposes behind the formulation of a new human rights
policy is difficult because in this area as much as in any
other rhetoric, ideology, -and half-truths infuse both
debate and analysis. All parties strive to be seen as
champions of human rights, and accuse their critics of
being against them. The human rights discourse has become
one of the - sacred cows of ‘contemporary political debate;
‘rights are "powerful moral commodities", indeed - the
"strongest of all moral claims that all men can assert."(1)
Persons of ambition are 1likely to transport the moral
gravity of the human rights discourse to causes, interests,
and programs bearing dubious connections to matters of
fundamental rights.

It is necessary, then, to go beyond what policy makers
and their critics say about human rights to the actual
contexts in which such policies are created and debated.
Only from the analysis of the events and circumstances
surrounding the formulation of human rights policies can
the reasons and principles behind them be inferred. This

chapter will proceed along this line. Two contexts will be



reviewed: the protracted conflict between the Social
Credit government and the Human Rights Commission and other
enforcers of the Code; and the restraint policy agenda of
the Social Credit government, of which Bill 27, the
forerunner of the present Human Rights Act, was a part.
The debate of 1983-1984 pitted those fayouring the
vigourous pursuit of complaints by authorities-invested
with broad powers operating under open-ended legislation
against those emphasizing a narrower definition of offen-
sive discrimination and the principles of political
restraint and accountability.

This chapter will show that the two protracted points
of conflict between the Human Rights Commission and the
government grew in the early 1980s to the point of outright
opposifion. The Social Credit government responded to this
conflict by incorporating a new human rights policy into
its 1983 restraint agenda, thereby communicating to the
Commission and other human rights advocates that it was
embracing a more restrained approach to antidiscrimination

policy.
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The History of Conflict

Two related issues lay at the root of conflict between the
government and the province's human rights enforcers. The
first involved differences over enforcement of the Human
Rights Code, specifically how vigourously complaints should
be pursued. The second concerned the degree of political
independence the Commission should possess.

The enforcement issue concerned the government's
alleged laxity in the appointment of boards of inquiry for
unsettled cases. Under the 1973 Code complaints were
investigated and an attempt was made to. settle them through
conciliation. If complaints could not be settled, they
were referred to the Minister of Labour who then determined
whether they merited adjudication by a board of inquiry.
The Commission claimed that the Minister was not living up
to his responsiblities,

The first evidence of conflict between the Commission
and the government on this score appeared in 1978 when
Commission Chairman Remi De Roo wrote a letter on behalf of
the Commission to the Minister of Labour protesting the
latter's wunwillingness to appoint boards of inquiry. De
Roo also issued a public statement encouraging British
Columbians to write letters of protest to the Minister on

this same issue.(2) It was De Roo's position that almost
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no human rights complaint 1is trivial or vexatious, and
therefore that complaints should almost never be dismissed
on these grounds. This is true even of complaints alleging
discrimination on the basis of possession of a beard. He
argued that "the moral issues raised by human rights
violations are demeaned if subjected to a strict
cost/benefit analysis", as the Minister apparently was
doing. Furthermore, and perhaps more importantly, a con-
certed attack on discrimination requires that "the few acts
that result in complaints must serve as a deterrent to the
public at large. Such deterrence is effective only if it
‘appears that the .Human Rights Code 1is being enforced
vigourously." De Roo suggested in the letter that "too
strict a test" for the appointment of boards was being
applied by the Minister.(3)

The apparent response-of the Minister was to fail to
appoint a new Commission after the terms of the existing
members expired at the end of January, 1978. Not until the
following August was a new Commission appointed, this time
consisting of ten members, not the five of previous
Commissions. (4)

The Minister's reluctance to appoint boards of inquiry
continued. Through the early 1980s the " number of formal
complaints generally increased but the number of boards

appointed did not. In 1979, of 737 complaints
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investigated, 32 were referred to boards. By contrast, 828
complaints were handled in 1980, but only three were so
referred. In 1981, 881 complaints were investigated and
nine boards were appointed. 1,065 complaints were handled
in 1982, but only eight were referred to boards of inquiry.
The decline in the number of board referrals is not due to
an increase in the number of complaints settled: during
this period the percentage of cases settled actually
decreased. (5)

The government's rationale for this restraint was
two-fold. Many complaints were said to be trivial, frivo-
lous, or vexatious, hence demeaning to the human rights
process if carried to the point of adjudication. Moreover,
the injudicious pursuit of such complaints would clog the
settlement process, affecting not only the unworthy com-
plaints but also the legitimate disputes. Both conse-
quences would introduce cynicism and complacency in the
community, thereby defeating the purposes of human rights
legislation.

How trivial, in fact, were the complaints that
.provoked the government's criticism? One case involved a
complaint by an female member of a public golf course that
one of the course's policies discriminated on the basis of
sex. Men were given priority on the course on Saturdays

and women were given a similar priority on Tuesdays. The
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woman complained that this policy discriminated against
working women. A Dboard of inquiry was not appointed to
hear the complaint, and from the obligque references to the
case contained in legislative debates, the reason appears
to have been the triviality of the claim.(6) While the
policy could be said to have an adverse impact on women,
and while the dispute concerned access to a public facili-
ty, thereby bringing it under the purview of the Code, golf
was obviously not considered as important an activity as
employment or the rental or purchase of residential accom-
modation, (7)

The government did not conéistently refuse to appoint
boards in all cases it considered trivial, however.
Consider the famous "Hunky Bill" case.(8) Bill Konyk is
the owner of a chain of restaurants called "Hunky Bill's
House of Perogies". The Ukrainian-Canadian Professional
and Business Association complained to the director of the
Human Rights Branch because of the discriminatory character
of the word "Hunky" in signs, advertisements, and other
media. The appearances of the word constituted "represen-
tations indicating discrimination or an intention to dis-
criminate" against Ukrainians.(9) It was alleged that the
word instilled attitudes leading people to discriminate. A
board of inquiry was appointed to hear the complaint. It

dismissed the allegation, stating that the Code "does not
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prohibit the wuse of words which offend other persons" and
which do not involve objective acts of discrimination. 1In
other words, ZKonyk did not do anything to restrict the
access of persons of Ukrainian descent to his restaurants,
and so did not offend the Code. (10)

In its reasons the board was perfunctory in its
dismissal of the complaint. The weight of press comment on
the case was also dismissive of the complaint. The Hunky
Bill case was one of the principal bulwarks of the
government's claim that the Code permitted the pursuit of

trivial complaints. As one government MLA exclaimed:

If doing away with the Human Rights Commis-
sion means that we're not going to have any
more "Hunky Bill" stories in British
Columbia, then I support that action. 1If
it means that we're not going to have
people driving through the interior
investigating such trivialities as ads in
newspapers asking for a young man to work
on weekends to pile wood or a lady required
for babysitting services and things of this
nature, I support the abolition of that
particular commission.(11)

While this suggests that the government was convinced
of the triviality of the complaint, the fact is that a
board of inquiry was appointed to hear the case. Such
appointments were, as mentioned, under the authority of the

Minister, who presumably could have refused to appoint a

board had he considered the case to be unworthy of



15

adjudication. While the government claimed that the Hunky
'Bill case was an example of the director's pursuit of
trivial complaints, the Minister appointed a board to hear
it. Members of the opposition caught this tension-in the
government position.{(12) The reasons for this contradicto-
ry position are hard to determine, but it may be that a
board was appointed precisely to publicize the issue of
triviality and embarrass the Commigsion.

In addition to the controversies over the enforcement
of the Code, antagonisms were sparked by the Human Rights
Commission's efforts to augment its independence from the
government. In its wvarious publications and recommenda-
tions for legislative change the Commission stressed the
need to elevate the enforcement of human rights provisions
above the play of partisan forces. Human rights ought to
be beyond political manipulation and the appearance of
conflict of interest; human rights agencies should there-
fore be independent of political authority. The Commission
proposed in 1981 that authority regarding the disposition
of complaints be completely vested 1in the Commission,
combining the educational and promotional functions it
already possessed with enforcement functions performed in a

separate branch of the Department of Labour. Specifically:

A single, integrated Human Rights Commis-
sion [should] be established with authority
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and responsibility to inquire into and

investigate complaints under the Code, and

to make reviewable decisions, giving rea-

sons, on their appropriate disposition.

These powers would include power to dismiss

a complaint if it is wunfounded, power to

approve a settlement if an appropriate

remedy has been made, and power to refer an

unsettled complaint to a Board of Inquiry

for a public hearing.(13)
Unfounded complaints would be those deemed to be "trivial,
frivolous or vexatious". It also proposed that the
victim's consent be required for the filing of third-party
complaints.(14)

These same recommendations were formally made in 1983,
this time accompanied by others of even greater potential
reach. It was proposed, for example, that Commissioners be
appointed by the Lieutenant Governor upon the unanimous
recommendation of a special committee of the Legislative
Assembly, thereby eliminating the cabinet from the selec-
tion process. The Commission argued that "an open, public
appointment of Commissioners will ensure a more representa-
tive and credible body."(15) Secondly, the Commission
recommended the "removal of [a] newly integrated Human
Rights Commission from the Ministry of Labour”, so that
staff requirements and other resource needs would not
require political approval.(16) Finally, it was proposed

that the Human Rights Code "supersede other legislation

when there is a conflict between the Code and other
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legislation."(17) If implemented, these recommendations
would have had the effect of significantly distancing the
Commission and the Code's enforcement personnel from polit-
ical authority.

A paradox emerges. The Commission wanted the govern-
ment to amend the Code to establish the Commission as an
independent, quasi-judicial agency whose impartiality and
credibility would be beyond suspicion by victims and
offenders alike.(18) This recommendation 1is consistent
with the understanding of human rights és claims
transcending the vagaries and exigencies of partisan con-
flict. One would have expected the Commission to have
avoided politically controversial statements and
activities, to create the impression that it was or was
capable of Dbeing an impartial, independent body. Yet the
opposite was the case. Activities and programs were
undertaken which brought the Commission into the thick of
political issues, often to the embarrassment of the govern-
ment. In its formal recommendations, the Commission sought
greater independence from government and partisan control;
yet its opposition tactics clearly suggested that it was
incapable of responsibly handling such authority.

The appearance as well the reality of nonpartisanship
must attend the work of an administrative agency, especial-

ly one which aspires to quasi-judicial status.(19) 1If the
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agency becomes highly partisan, it undermines the judicial
aura to which it aspires. Whether or not the Commission
could shed its partisan, opposition role upon the acquisi-
tion of quasi-judicial, independent status is an interest-
ing question -- one thinks it would be a difficult task.
However the main point is that the appearance of partisan-
ship diminished its credibility in the eyes of the govern-
ment, particularly one which is suspicious of administra-
tive agencies.

Opposition to the government took several forms. At
several points the Commission engaged in a social activism
of political commentary and advocacy on behalf of minority
groups. One such foray 1led the Commission to submit a
report to the Minister on the socio-economic condition of
farmworkers (many of them of East Indian origin) and
domestic workers in the province.(20) Commission chairman
Charles Paris in a press conference also directly accused
the government of failing to do what it could to ameliorate
the conditions of these workers, charging that it was
practicing a form of unintentional discrimination.(21)

A second example of the Commission's social activism
was its creation of an Advisory Committee of Native Indian
People in 1982, through which the Commission intended to
"establish a close, on-going relationship with Native

people in B.C. and to address the specific issues and
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concerns of Native people."(22) Worthy of note is the fact
that negotiations between the government and Natives over
land claims were proceeding at this time. The Commission
gave Natives an opportunity to publicize their claims and
views.

Related to this social activism was the Commission’'s
cultivation of a pro-~human rights constituency, with which
it established a relationship of mutual support and cooper-
ation. It provided financial support (through grants) for
specific programs and actiQities and organizational help to
groups of highly diverse memberships, while these groups in
turn enthusiastically proposed amendments to the Code and
called the Commission to a more assertive role in the
promotion of human rights.(23)

In 1979, the Commission, in conjunction with the
Department of the Secretary of State and the Canadian
Council of Christians and Jews, sponsored a conference on
human rights and the nature of discrimination, The
planners of the conference hoped "to develop a system and a
mechanism that will allow for improvement and constant
upgrading of programmes and legislation surrounding human
rights issues."(24) It was attended by 245 delegates
representing over 110 community groups.(25) The conference
proceedings contained an appended 1list of some 175 invited

groups, institutions, and departments of government. It
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was hoped that the list would "be seen as the beginning of
a network .which the Human Rights Commission would like to
encourage."(26) The network did grow. A "human rights
seminar" was held in 1981 to further discuss and formulate
recommendations on two topics inadequately dealt with at
the 19879 conference: employment and children and
youth. (27) Over 100 representatives participated, and
again the proceedings and the appended 1list of concerned
groups were intended to serve as a "network tool."

A Dbrief analysis of these meetings 1illuminates the
symbiotic relationship between the Commission and interest
groups. Those who attended at the meetings were all
invitees of the organizers, permitting a prior selection of
representatives and some control over the subjects and
tenour of debate. In turn, organizational costs were
largely absorbed by the Commission, giving interest groups
an inexpensive yet effective and credible arena for the
promulgation of their views. Moreover, an opportunity was
created to collectivize the human rights voice: disparate
groups with fragmented goals could be brought into contact
with one another to discover common ground and organize for
more effective lobbying.(28)

The Commission's interests were served insofar as the
recommendations formulated at these meetings complemented

or echoed those of the Commission. Among the more
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favourable recommendations were proposals to increase Com-
mission independence, expand the use of the reasonable
cause provision, require prospective Commissioners to have
had experience in the "positive" prémotion of human rights,
and even to have representatives of minority groups sit on
boards of inquiry.(29) Recommendations such as these can
be understood to result both from the Commission's hand in
the selection of invitees and from the widely acknowledged
perception of the Commission as a prime vehicle for the
promotion of human rights issues. The cultivation of a
constituency of support external to the government enabled
the Commission to bring the. element of popular support to
bear on its dealings with the government. Infringements on
Commission power and autonomy could thus be interpreted as
attacks on the goals of the groups with which it was
allied.

It must be noted that liaison with interest groups was
part of the Commission's legislative mandate. Section
11(4) of the Code described the function of the Commission,

inter alia, to develop and conduct programs and activities

promoting human rights and fundamental freedoms.(30) The
ambiguity of this mandate was, however, interpreted by the
Commission is broad and encompassing manner.(31) One
Commission member suggested that the Commission "can act on

any matter that falls within the general area of human
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rights, whether or not it 1is specifically spelled out in
the Act."(32) Secondly, these activities always had the
effect of generating more prestige and even moral status
for the Commission. According to Anthony Downs, these
qualities are important cloaks with which to cover
organizational aims such as political power and
autonomy.(33) When the Social Credit's restraint program
was announced, one of the Commission's first reactions was
to organize a public meeting to coordinate opposition to
Bill 27, the government's new human rights legislation.(34)
So close to community groups had the Commission become that
it provided the.organizational impetus .for the formation of
the Human Rights Coalition, a loosely knit protest group
presenting a wunited voice of opposition to the Social
Credit restraint program. (35)

This history of conflict has not completely escaped
the notice of academics and other observers. A comment by
a noted student of Canadian human rights legislation about
the behaviour of the Human Rights Commission puts this

history into perspective:

The B.C. Human Rights Commission was one
the worst offenders in the pursuit of
trivia, in 1its cavalier disregard for due
process, and in their [sic] absolutist view
of equality. I can quite understand why
the government 1is now seeking to clip the
commission's wings.(36)
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In their regard for the primacy of human rights and the
need to expand Commission power, Commission members and
staff should not be considered atypical of most persons
associated with administrative hierarchies. In time such
persons "adopt or are perceived to adopt the values,
priorities, perspective and preferred solutions with refer-
ence to which that hierarchy functions."(37)

Prior to the introduction of the restraint program,
the government responded to the Commission's independence
strategies in a manner similar to the way in which it
responded to pleas for more vigourous enforcement of
.complaints: through inaction. It ignored the recommenda-
tions and public pronouncements., However, an active,
considered response can be gleaned from the fact that a new
human rights policy was announced in the context of the
Social Credit's comprehensive restraint agenda. Human
rights legislation could have been exémpted from the
restraint program. The government would definitely have
incurred less vocal opposition if this had been done. Its
inclusion in the restraint program suggests that the
principles wunderlying .the overall agenda apply to the
government's position on human rights. The government's
response to the history of conflict with the enforcers and
administrators of the Human Rights Code is contained within

the ideological foundations of the restraint program.
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The B.C. Restraint Program

On July 7, 1983, the British Columbia governmént announced
its "comprehensive restraint-on-government program" through
the Budget Address and the introduction of 26 pieces of
legislation, The most prominent reason given for the
program was that the province's budgetary deficits had to
be corrected before the provincial debt grew out of
control.

There 1is certainly merit to this view. The deficit
increased due to a drastic shortfall in provincial revenues
coupled with unusual stresses on B.C.'s social service
network. Like the other western provinces, British
Columbia has always been characterized by a great depen-
dence on resource products, especially forest products and
nonmetallic minerals. (38) It has therefore also depended
on exports for the vitality of its industries. Worldwide
recession, increased competition from the developing
countries, and depressed lumber markets in the United
States combined to reduce export demand for B.C. products.
The province was plunged into recession in the 1980s with a
severity not experienced by other regions.

The government could respond to decreased revenues
either by increasing government transfers to stimulate the

economy —- the Keynesian approach to economic recovery —-
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or by reducing government expenditures to more closely
approximate revenues. The latter strategy was chosen. The
assumption of public debt for the Keynesian stimulation of
the economy was held to be inflationary; as well, it forced
the government to compete with productive enterprise for
the use of debt capital. As the Finance Minister put it,
the government "cannot spend [its] way out of the reces-
sion" and consequently "mortgage the <future.” Such a
course would precipitate eventual economic decline and
violate the principle of financial accountablility of
government. (39)

The government appealed to more than strictly economic
claims to defend the restraint program. It was argued that
government has grown to a size in excess of what was
necessary for the provision of services to British
Columbians. Much of the growth of the public bureaucracy
and the proliferation of public agencies and commissions
was a response more to the availability of public funds
during periods of economic prosperity than to authentic
needs in the community.(40) Moreover, the weight of
regulation and the size of government have effectively
distorted and stifled lasting, market-driven economic
activity. Unnecessary government activities and agencies
would therefore be trimmed or eliminated. The Lieutenant

Governor stated this position in the Throne Speech:
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My government has given careful attention
to the successive layers of agencies,
boards and commissions that have grown up
around governments in the last 15 years.
Measures will be introduced to streamline
the operations of some of these bodies,
eliminate those whose functions have become
unnecessary in light of market conditions,
better define the respective
responsibilities of agencies and the
courts, and introduce restraint measures
where such bodies continue to exist.(41)

Implicit in this 1is the assumption that there is a
dignity as well as an economic value to private productive
activity. The Social Credit platform has always affirmed
individual responsibility as an attainable ideal; it has
also distrusted the ability of governments to provide
solutions to economic and social problems. The political
expression of this elemental affirmation of the individual
is the assertion of classical 1liberal principles of
accountability, both financial (as was already mentioned)
and political.

Keenly aware of administrative agencies' potential for
autonomous growth and independence, the government reacted
with measures to bring agencies within stricter control.
Of most notable interest is the government's approach to
the so called "open-ended programs", those programs without
defined budgetary limits. Among these were the provincial

correctional system, the legal aid program, and the crimi-

nal injuries compensation program. Their open-endedness
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allowed administrators to increase budgets and capture
greater authority as a result. The government was
" convinced that open-ended budgetary allocations led to
"automatic" growth of the programs to which they
applied.(42) Open-ended programs would have to be capped.

The attack on open-ended programs did not only have an
economic motivation. For with budgetary authority comes
political power; and the more autonomous the body with
budgetary authority, the more politically independent and
powerful it may become. The principle of democratic
accountability could be brought to bear on the attack on
- open-ended programs. It is thus true, as some have
observed, that "a constant theme in most legislation during
the Socred's three terms has been to centralize authority
and power in Victoria and in the cabinet."(43) Beyond the
economic arguments is the concern about the uncontrolled
and, to some extent, unnecessary growth of government and
the violation of the democratic principle of accountability
of subordinate officers and agencies to elected authority.
The attack on open-ended programs is evidence of this.

Some critics have failed to perceive this policy
purpose, claiming that restraint only meant cost-cutting
and balanced budgetting. On this basis they claim that the
introduction of Bill 27 is part of a sinister ideological

agenda to crush labour and minorities, that it was included
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in the restraint package only to give it a cloak of
legitimacy by deflecting public attention way from its
contents to larger economic issues. In other words, Bill
27 is an attack on the rights of minorities and workers,
which the government attempted to conceal in the guise of
values of economic restraint and fiscal accountability.(44)

The Human Rights Code did not empower the Commission
to exercise uncontrollable budgetary authority. Nonethe-
less, it was open-ended in two crucial respects. Firstly,
it gave the director of enforcement of the Code power to
initiate complaints, even without consent of the victims.
The director on his own initiative could seek out discrimi-
natory conduct. This was an important power, particularly
in view of prevalent assumptions among human rights advo-
cates about the nature and extent of discrimination in
society. As the next chapter will argue, the contemporary
view of discrimination is that it pervades society root and
branch., It 1is not enough, given this conception, for an
enforcement mechanism to receive, investigate, and settle
complaints., Provision must be made for the active pursuit
of discrimination where it occurs, regardless of the whims
of particular victims. Advocates have gone further by
urging that human rights agencies follow coherent complaint
initiation and adjudication strategies to expand

anti-discrimination protections.
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Secondly, the 1973 Code contained a legislative provi-
sion enabling enforcers of the Code to pursue this goal.
In three areas of private activity -- public accommodation,
employment (including public sector employment), and mem-
bership in trade and professional associations -- discrimi-
nation was prohibited "without reasonable cause". Follow-
ing this blanket prohibition was a list of categories or
classes not constituting reasonable cause; but the list was
illustrative, not determinative, of the scope and meaning
of the blanket prohibition. As a later chapter will show,
this provision gave enforcers of the Code and boards of
inquiry considerable-discretionary authority, allowing them
to give greater effect to the demands of interest groups
and the hopes of human rights advocates.

Its open-endedness brought the Code under the critical
scrutiny of the creators of the 1983-1984 restraint pack-
age. Accountability to government and the implementation
of constraints on bureaucratic growth were the policy goals
which forced the government to address and respond to the
structure of the Code and the enforcement scheme created
thereby. The introduction of new human rights legislation
in British Columbia during . this period was understandable,
if not, indeed, foreseeable.

Predictably, human rights advocates argued that the

whole administration of human rights in the province was
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being "emasculated" in the light of the introduction of
Bill 27 in July, 1983; that "the powerless will be without
an independent voice"; that the Social Credit's new bill
"totally politicizes human rights"; and that it was a
"deliberate, philosophical attack on the very concept of
human rights legislation."(45)

Actually, only the criticism relating to the
politicization of human rights has substantial merit. If
politics is understood as the achievement of compromise and
settlement among diverse and conflicting interests in
society, then the new human rights policy 1is a more
‘"political"™ one. For the new policy, as later chapters
will show, restores some balance between the interests of
private decision-makers and those of minority groups.
Furthermore, if by politicization is meant the inclusion of
alternative approaches to a problem in party or partisan
policy programs, such that debate among parties about means
and ends is opened or re-opened, then in B.C. human rights
was politicized. And this fact certainly need not be a
criticism. It 1is only a criticism if one was happy when
things were kept out of political debate.

In the following two chapters, it will be argued that
the Social Credit government substantially achieved its
goal of eliminating the open-ended elements from the

province's human rights policy.
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CHAPTER TWO

DISCRIMINATION, ACCOUNTABILITY AND THE ADMINISTRATION

OF THE HUMAN RIGHTS CODE

It was argued in the last chapter that the inclusion of
human rights policy in the Social Credit's restraint
program was motivated by the 1lack of political control and
accountability evident in the administration of human
rights in B.C.. The Code's two-fold open-endedness brought
it under the critical eye of the government. This chapter
will attempt to evaluate the government's efforts: Was a
significant measure of . political accountability introduced
into the administration of human rights legislation? Did
the Social Credit government close the first kind of
open-endedness which characterized the Code?

At first glance, the answer is not what one might
expect. Far from reflecting an undivided determination to
implement the principle of political accountability, the
Act continues to give considerable discretion to unelected
authorities, and in some respects it even increases this
discretion. On the other hand, the Act rests on a
considerably narrower conception of discrimination than the
1973 Code. As the last chapter noted, anti-discrimination

laws can be thought to embody more than attempts to resolve
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disputes between individuals. They can also serve the
broader goal of substantive group equality. The Act steers
away from the latter. Instead of employing more effective
modes of ©political accountability for an agency with a
broad mandate, the government ¢hose to restrict the man-

date.

The Human Rights Act and Political Accountability

The 1973 Human Rights Code was the most far-reaching
anti-discrimination legislation of its time, incorporating
wide discretionary . authority into the functions of the
Commission. As the last chapter made clear, the Commission
interpreted its already broad mandate in as broad a manner
as possible, bringing the human rights perspective to bear
on "all issues" concerning them -- i,e., all issues. It
was able, under the Code's terms of reference, to create a
symbiotic relationship with community groups interested in
expanding the Code's protections and having the
Commission's powers augmented. It also advocated greater
independence from the government so that it could more
vigourously and impartially promote human rights. The
history of conflict between the Commission and the govern-
ment suggests, however, that the Commission took on an

opposition role vis-a-vis the government, discrediting its
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own independence proposals and violating the principle of
political accountability.

Despite the existence of liberal complaint initiation
and investigation provisions, unsettled complaints were
referred to the Minister who decided whether or not to
appoint boards of inquiry. This appointment power is, at
least in principle, an important device for the assertion
of political control. Certainly the Commission and some
interest groups thought it was effective; otherwise they
would not have lobbied so aggressively for its elimination.

The board appointment power was crucial particularly
in light of the importance the Code's drafters attached to
every complaint received by the director. The Code
stipulated that regardless of the source or the legitimacy
of the complaint, "the director shall at once ingquire into,
investigate and endeavour to effect a settlement of the
alleged discrimination or contravention" (section 15(1)).
The absence of criteria for the dismissal of illegitimate
complaints indicates that all complaints were to be
pursued, and that 1if they were not settled it would
ultimately fall to the Minister to decide which cases did
not merit adjudication. According to Section 16(1),
regardless of the recommendations of the director contained
in the report, it fell to the Minister to dismiss the

complaint or appoint a board. This framework enhanced the
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perception that the enforcers of the Code were always on
the side of victims of discrimination and- the Minister,
when he failed to appoint a board in a given case, was the
enemy. The incentives prompting the Minister to accede to
the director's advice in regard to complaints were appre-
ciable. (1)

Ironically, the government responded to the problem of
political accountability by creating in the new legislation
an alternative to the board of inquiry that does not
require Ministerial appointment. The Human Rights Act
provides, according to section 14(1)(d), that the Human
Rights Council can "designate one member...to receive, as
specified by him, written or oral submissions from the
complainant and the person alleged to have contravened this
Act...." The member chairing the hearing is given the
powers of a board of inquiry.(2)

In effect, the council is given authority to appoint
its own board of inquiry. Reference to the Minister is the
prerogative, not a requirement, of the council. It can
make a report to the Minister regarding an unsettled
complaint (as was required under the Code) at its discre-
tion. The hearing alternative, it should be noted, has
thus far been the only procedure followed.(3) Since taking
jurisdiction in September, 1984, the council has referred

52 of 221 substantiated backlog complaints to hearings. Of
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157 new complaints between this time and March 31, 1985,
four were referred to hearings. No complaints have been
referred by the Minister to boards of inquiry.(4)

For what reasons could the government have designed an
adjudication procedure seemingly so inconsistent with its
policy goal of accountability? This question 1is all the
more important since it is conceivable that the hearing
procedure creates problems of bias and partiality. The
same member who participates in the complaint investigation
process may be designated to chair the hearing. In MacBain

v. Canadian Human Rights Commission and Potapczvk,(5) the

. Federal Court of Appeal struck down provisions of the
Canadian Human Rights Act allowing the Commission both to
investigate a complaint and to appoint the tribunal,
arguing that they infringe the right to a fair hearing
protected by the Bill of Rights.(6) In the past, provi-
sions of the Saskatchewan Human Rights Act permitting the
Commission both to investigate and to adjudicate complaints
have been roundly criticized.(7) On the other hand, such
bias could be avoided by ensuring that investigating
members will not be appointed to chair hearings. This is
in fact what is being done in B.C..(8)

There 1is a sense 1in which the hearing procedure
secures a measure of impartiality rather than threatens it.

Some human rights complaints are brought against the
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government as employer, thereby creating potential conflict
of interest situations for the Minister. Could he fairly
and impartially consider the merits of a board appointmen£
when a board decision may conceivably flout his
government's policy interests?(9) The hearing procedure
allows the council to relieve the Minister of the duty to
make such difficult decisions if 1in its estimation the
Minister would be in a conflict of interest.

The inconsistency of the hearing procedure with the
government's policy goals nonetheless persists. One possi-
ble reason for the introduction of this procedure is that
the government partially conceded some of  its opponents’
demands. Notable in this regard 1is the fact that the
Council-appointed hearing, absent in Bill 27, was included
in Bill 11, after human rights advocates were given an
opportunity formally to respond to the government's initia-
tive.(10) The Human Rights Commission, with the support of
a plethora of groups, recommended in 1981 and 1983 that the
appointment of boards be removed from Ministerial control.
As well, the hearing procedure accords with one stated
concern of the government, namely that the complaint
resolution process should be quick and efficient.(11)

If political accountability is to be understood as
Ministerial control over the functioning of the human

rights complaint process, then the government's concern
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about making the Human Rights Council accountable is less
than undivided. But this is not the only way in which the
government may exercise control over an administrative
agency. It may also limit or narrow the policy mandate or
terms of reference of that agency, so that there is less to
be accountable for. The rest of this chapter discusses the
nature and significance of the narrowing of the Council's
enforcement mandate against the background of the legisla-
tive history of expanding mandates in the sphere of
enforcement. The next chapter will examine the narrowing

of the new legislation's substantive provisions.

Restraint and the Reversal of Legislative Evolution

In restricting the mandate of the new Council, the govern-
ment was placing itself in opposition to a long-standing
evolution of human rights legislation, in which commission
mandates have been progressively expanded. Commentators
have frequently traced the development of human rights
legislation in Canada, noting the ways in which subsequent
~laws improve upon the putative inadequacies of their
predecessors. This development has not escaped the notice
of human rights advocates who regard failures to improve
existing statutes as irresponsible and the return to former

enforcement modes as anathema. The development of human
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rights legislation has been characterized not only by the
increase in the number and types of human characteristics
protected, but also by more complex, aggressive enforcement
schemes. Both of these elements reflect a broader, more
pervasive conception of offensive discrimination to which
legislation should apply.

Walter Tarnopolsky, in a number of publicatiéns,
analyzes the development of Canadian anti-discrimination
protections within an evolutionary framework.(12) Prior to
World War II, governments began to remove overtly discrimi-
natory legislative provisions from statutes, a necessary
but inadequate step in light of the prevalence of discrimi-
nation between persons in their private relations. Legis-
lation was later passed -- for instance, Ontario's Racial
Discrimination Act and the Saskatchewan Bill of Rights Act
~-- to prohibit discriminatory conduct in various private
activities., This legislation in effect set up a quasi-
criminal offence of discrimination, requiring victims to
initiate a court action and prove the discrimination beyond
a reasonable doubt. Essentially, the bulk of responsibili-
ty for pursuing the complaint lay with the victim; the
enforcement body, the court, reacted to his initiative.

In the 1950s the structure of the administrative
agency was employed to enforce anti-discrimination provi-

sions. Complaints were investigated and assessed and
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boards of inquiry appointed 1if conciliation was not possi-
ble. Staff were employed for this purpose. The adminis-
trative structure better facilitated the settlement of
complaints than quasi-criminal 1legislation, but it was

still inadequate. According to Tarnopolsky:

...this legislation continued to place the
whole emphasis of promoting human rights
upon the individual who had suffered most,
and who was therefore in the least advanta-
geous position to help himself. It placed
the machinery of the state at the disposal
of the wvictim of discrimination, but it
approached the whole problem as if it were
solely his problem and his responsibility.
The result was that 'very few complaints
were made, and very little enforcement was
achieved. (13)

Two changes were made in the 1960s and 1970s to
address these weaknesses. First, anti-discrimination acts
were consolidated under codes, to be aggressively
administered by commissions with professional staff. Sec-
ond, these commissions were given broad educational man-
dates to promote human rights and change the attitudes that
lead to discrimination. Consolidation of
anti-discrimination provisions is a reflection of the fact
that discrimination is an overall problem unconfined to one

or two areas of private activity. It is a social problem,
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one on which the community's censure must be brought to

bear:

The consolidation of human rights legisla-
tion into a Code to be enforced
administratively by Commissions ensures
community vindication of the person
discriminated against. This 1is justified
as being important to the community itself
because of the broad educational value of
equal treatment, as it 1is to the victim of
discrimination. Without active community
involvement, the person wvho suffers from
discrimination may lack knowledge of the
purpose and scope of human rights legisla-
tion, or may fear that the costs of vindi-
cation would be too high in terms of money
or embarrassment.(14)

The development of human rights legislation has
paralleled a transformation in the conception of discrimi-
nation. Discrimination formerly was conceived primarily to
include racial bigotry and prejudice. Early
anti-discrimination legislation sought to proscribe offen-
sive conduct stemming from such prejudices. A wider public
goal was served by such provisions; after all, liberal
democracies can flourish only in the absence of violent
conflict among their .members. However, in the main the
public significance of discriminatory. conduct was contained
in the conduct itself; no positive policy goal beyond those
associated with the proscription of bigotted treatment

inconsistent with the principles of 1liberal democracy was
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served by the prohibition of such cases. Single occur-
rences of discrimination were the targets of the law.

Discrimination has recently been construed to consti-
tute much more than manifestations of bigotry and is now
seen to be far more pervasive than previously; the elimina-
tion of overtly racist legislative provisions, for example,
ignores social structures embodying inequalities in private
relations and group distributions. Hence, as the former
Chairman of the Ontario Human Commission states, discrimi-
nation is "inherent in the institutions of our society and
cannot be reduced to a series of single occurrences.”(15)
And former British Columbia.Chairman Remi De Roo, in the
aforementioned 1978 1letter to the Minister of Labour,
claimed that only a "small fraction of discriminatory acts
are brought to the attention of the Human Rights Branch".
Every act that does reach the Commission acquires a high
public significance, representing a systemic evil, not just
a private dispute.

Discrimination, in other words, is considered one of
the barriers to the attainment of an egalitarian society, a
society in which equality of opportunity and equality of
result are synonymous. J.M, Vickers claims that although
"perfect or complete equality of condition 1is not a
realistic goal of either 1law or politics", nonetheless "we

can learn much about the social processes of groups
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striving for more equality, and of established groups
grappling with that striving, by examining ideas which hold
perfect equality as a supreme goal."(16) It is not the
absence of discrimination in the o0ld sense of the term but
equality in its various forms which stands as the goal of
anti-discrimination 1legislation. This can be the only
explanation for human rights advocates' support for affir-
mative action or "constructive discrimination" in favour of
minorities.(17) Discrimination 1is offensive not merely
because it 1is the product of bigotry, but because it
evidences and reinforces inequalities, stunting progress
toward an egalitarian society.

On the basis of this broader egalitarianism
anti-discrimination legislation 1is now criticized by some
for its focus on individual disputes rather than systemic
inequalities among groups. The notion that the wider goals
of equality and minority representation can be achieved by
addressing individual occurrences of discrimination is
viewed increasingly with frustration and impatience because
it has not 1led to the flowering of an egalitarian
society.(18)

One of the implications of the view that discrimina-
tion is imbedded in the very fabric of society is that all
the differentiating decisions made in daily life have a

discriminatory taint. Public bodies created for the pur-
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pose of countering discrimination must reach into the "very
fabric" of society and transform it. Private relations
must be monitored and corrected. Agencies must have
affirmative, aggressive mandates to transform private rela-
tions to accord with the public goal of equality. 1In this
process private relations become public, because they are
being brought to the service of public goals.(19)
Legislative developments and the evolution of the
conception of discrimination have not proceeded in mutual
isolation. Each has dialectically influenced the course of
the other. Perceptions of the extent of discrimination
cause human rights agencies to lobby for more enforcement
pover. This power is used to search out more discrimina-
tion, which in turn forces agencies to appeal for more
resources. The elimination of discrimination 1in practice
means the discovery of more discrimination. Hunter has

this to say about the Ontario Commission:

The Ontario Commission began in 1962 with a
full-time staff of one (Dr. Daniel G.
Hill) and a part-time secretary; twenty
years later the Ontario Commission has a
full-time complement of 101, Despite such
bureaucratic growth, each of the
Commission's Annual Reports bemoans an
increasing case 1load which, it 1is said,
precludes an all-out effort to eradicate
discrimination. Yet whenever there 1is a
levelling-off or slight decline in
caseload, the Commission is quick to seek
legislative amendments stretching the con-
cept of equality still further and
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recommending new forms of discrimination to
be prohibited and new social areas for the
law to reach into.(20)

On the basis of this developmental view of the
legislative history of anti-discrimination protections,
critics of Bill 11 described it as a "regressive", "retro-
grade" change in human rights protections. The "logical
evolutionary step" would have been to pick and choose among
other jurisdictions' 1legislation and implement their most
progressive substantive and enforcement provisions.
Although Bill 11 "might have been fine in 1935, 1940 or
1945, that 1is inappropriate for today."(21) Black claims
that the Act is "a return to an earlier and less effective
model of human rights legislation."(22)

It is "less effective" assuming the most "advanced"
definition of discrimination, Under a more restrained
conception of offensive discrimination, this criticism
cannot so easily be made. Such a restrained conception is
evident in the enforcement provisions of the new Act.

The 1973 Code contained a primary or initial emphasis
on the «conciliation of disputes. But in the case of
unsettled complaints, the dispute was transformed into a
publicly relevant example, used for the development and
refinement of a growing human rights jurisprudence and the

deterrence of would-be offenders. The Code attributed an



50

overriding public significance to discriminatory conduct,
as if the fact of discrimination was more important than
the individual parties to the dispute.

NO clearer evidence of this exists than the third
party complaint provision, whereby anybody, including the
director of the Human Rights Branch and the Commission
itself, could, with or without the consent of the victim,
file a formal complaint of discrimination.(23) This provi-
sion existed to overcome the barriers created by an
embarrassed or frightened complainant who would feel
jeopardized if he initiated a complaint -- this despite the
fact that the Code created an offence for reprisals against
complainants. In any case, the third-party complaint
provision signifies that the importance of an act of
discrimination transcends the complainant's own estimation
of the costs of complaining. As Commission chairman De Roo
argued in his 1978 letter to the Minister of Labour, acts
of discrimination brought to the attention of the Branch
are only a "small fraction" of the total and must serve as
deterrents to others. A victim's queasiness should not
stand in the way of this wider public goal.

Deterrence 1is not the only goal of the adjudication
process. Particular cases were also used in the refine-
ment, development, and expansion of legal concepts or

doctrines utilized by human rights advocates. Furthermore,
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the Code explicitly provided for appeals to higher courts
from board decisions on questions of fact, not simply those
of 1law (jurisdiction) which is wusually the case for the
decisions made by administrative agencies.(24) There was
ample opportunity, then, for the clarification of abstract
principles, for the "[advancement] of the state of the
law".(25)

It must also be noted that the director was permitted
under the terms of the Code to make representations at
board of inquiry hearings. This power was lused to give
voice to the "public interest" in disputes. More specifi-
- cally, 'it was used to ensure that .protections won in
previous decisions would not be eroded in cases at
hand. (26) Clearly human rights disputes were held to have
a relevance far beyond the interests of the parties to a
dispute.

By contrast, the 1984 Human Rights Act permits the
"filing of third-party complaints only with permission of
the person allegedly discriminated against. Complaints
must therefore be déemed by the complainant to be worth
pursuing; other goals such as the deterrent effect of a
finding of -discrimination or the advancement "of the state
of the law" are secondary to this fact.(27)

The Act does not provide for appeals of either board

or hearing decisions. When combined with the absence of an
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educational and promotional mandate, the finality of
adjudicators' decisions somewhat reduces both the public
status of the Human Rights Council and the impact of its
work on the private relations of British Columbians.

In contrast to the Human Rights Commission, the Human
Rights Council is primarily an adjudicative,
dispute-resolving agency. It is significant that the
Council 1is given no promotional or educational mandate.
Its informational activities are limited fo describing to
groups and businesses the contents of the Act and the
attendant responsibilities of employers, landlords, and
providers of public services. To date, the Council has not
strayed from this narrow, informational function.

Indeed, the Council's adjudicative role to some extent
prevents it from acquiring a promotional function. For
example, in 1984 the Council was asked to send a represen-
tative to a national conference on human rights, attended
by groups from across the country. No representative was
sent. Council Chairman James Edgett explained later that
it was inappropriate for an impartial, quasi-judicial body
to be represented at a function at which participants are
invited to attack and criticize empowering legislation.
The Council, he stressed, is not an educative body.(28)

Parenthetically, it should be mentioned that the

attribution of an adjudicative role to the Council has the
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consequence of preventing or impeding the Council from
acquiring a promotional, expansionistic function. For only
at the expense of credibility and the appearance of
impartiality could the Council take on a Commission-like
advocacy role while selecting its own members to adjudicate
hearings. In addition to the absence of a legislative
mandate, then, another incentive exists to keep the Council
within the bounds set by the government. One can only
speculate, but it does appear that this arrangement is the
product of astute legislative draftsmanship.

It was mentioned above that the provisions of the Code
permitted enforcers to refine legal concepts at issue in
partiéular disputes, and that the new Act excluded this
feature. The wider significance of this change is that
human rights enforcers are no longer permitted to formulate
litigation strategies and influence the development of a
human rights Jjurisprudence. Hence, the Act removed the
potential for human rights enforcers to exercise a
policy-making power through the exploitation of judicial
creativity. The next sectioﬂ will examine this important

change.
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Litigation Strategies and Human Rights Jurisprudence

The human rights movement is concerned not only with
the eradication of discrimination but also with the attain-
ment of the related goal of equality of condition. Because
minorities by definition cannot rely on majority support
for their interests, their attention has been turned from
representative political institutions to the courts, where
debates are conducted on the basis of principle, without

final regard to numerical power. Eberts claims:

‘Achieving results in litigation does not
depend on having a consensus of public
opinion in favour of the argument put
forward. Judges do not ask, at least not
explicitly, how many of their constituents
favour this approach. One person or group,
even with 1limited popular support, can
prevail in a court with the "right" argu-
ment. (29)

The most profound influence of minority groups has
occurred in the area of constitutional law through the
systematic exploitation of equality guarantees. Minority
groups have developed "litigation strategies" to select and
sponsor those cases which most unambiguously embody the
interests of the sponsor and which will most 1likely be
decided in favour of its goals. Probably the most success-

ful 1litigation strategy was employed by the National
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Association for the Advancement of Colored People (NAACP),
an American group founded to shatter the barriers to Negro
legal, institutional, and cultural advancement.(30) The
formulation of its litigation strategy was predicated on
the assumption that the law was malleable, subject to the
forces of judicial creativity, and that the direction of
the creativity was determined by the nature of the case
brought before the courts. Over a period of five decades,
the seemingly unshakeable constitutional doctrine of "sepa-
rate but equal" as applied to segregated public facilities
was, largely through the 1litigation strategy of the NAACP,
transformed into the finding that "separate" could never be
"equal"”. Fundamental change was effected with the system-
atic use of litigation.

The entrenchment of the Canadian Charter of Rights and
Freedoms has encouraged groups in this country to employ
similar strategies. Significantly, the Canadian Advisory
on the Status of Women regards the NAACP's Legal Defence
and Education Fund as "a model for all other civil rights
organizations."(31) Groups in Canada regard the law more
as a tool for the attainment of their goals than as
statement of policy.(32) Judges are invited, if not
compelled, in the course of their decisions to make policy
choices, their conclusions in large part determined by the

skillful presentation of issues and  precedents by
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litigants' sponsors.

Litigation strategies can similarly be applied to the
adjudication of disputes under human rights legislation.
This is especially true of those jurisdictions permitting
the filing of third-party complaints. It is acknowledged,
for instance, that the third party complaint mechanism "is
a good way for a concerned organization to shoulder, for
its members, some of the work of bringing a complaint."(33)
Litigation strategies are doubly useful when employed to
exploit open-ended anti-discrimination provisions, such as
the 1973 Code's ‘'"resonable cause" standard.(34) Thus
minority groups had the 6pportunity under the Code to
actualize their goals.

But the third-party complaint provision allowed not
only representatives of private groups but also Commission
members and the director of the Human Rights Branch to file
complaints. The Code's enforcers themselves could be the
veritable sponsors of minority group interests. Human
rights advocates such as William Black® have proposed such a

sponsorship:

If a human rights agency relies entirely on
private complaints, its priorities are, in
effect, set by those who choose to file
complaints. The groups that are most seri-
ously disadvantaged are less likely than
others to file complaints due to suspicion
about government agencies, lack of educa-
tion and other barriers. Thus, there can
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be a misallocation of resources unless the
agency itself actively seeks to identify
areas of inequality and to initiate com-
plaints where appropriate.(35)

Minority groups have urged the Commission to develop
litigation strategies on their behalf. Such was the case
particularly when judicial decisions narrowly interpreted
anti-discrimination protections. This happened in the
famous GATE case, which addressed the question of whether
the reasonable cause provision of the Code included
homosexuals' rights to freedom from discrimination on the
basis of sexual orientation. The board of inquiry decided
that it did; but when the Supreme Court . of Canada consid-
ered the appeal of this case, it preserved the newspaper's
right to refuse publication of the group's advertisement on
freedom-of-the-press grounds. In other words, the majority
did not address the big issue of the status of sexual
orientation relative to the Code, but avoided the question
by elevating the newspaper's right of freedom of the
press.(36)

Gay rights proponents made the following recommenda-
tion at the Conference on Human Rights for British
Columbians, co-sponsored by the Commission: that the
Commission "go forward and continue to prosecute cases:

under the 'reasonable cause' language of the Code because
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the Supreme Court of Canada's language (in the G.A.T.E.
case) is so narrow that it is limited to newspapers."(37)
In other words, the freedom-of-the-press restriction would
not apply to other areas where discrimination on the basis
of sexual orientation might take place, e.g., employment.
Groups urged the enforcers of the Code to engage in
policy-making activity by selectively developing the juris-
prudence of reasonable cause according to standards of
necessity and merit ostensibly insulated from the wider
political community.

Black has stated that the third-party complaint provi-
sion was not used by. the Code's enforcers often or
aggressively enough. The potential policy-making power
inherent in the reasonable cause and complaint provisions,
however, cannot be understated. Persons close to the
Code's enforcement acknowledge that the Code permitted
groups to mount systematic attempts to create a jurispru-
dence favourable to their interests.(38) The government's
elimination of these provisions in 1984 constituted an
appreciable curtailment of the mandate and policy impor-
tance of the Human Rights Council, consistent with the
Social Credit's goals of administrative accountability and
restraint. While it may be true that direct Ministerial
control over the appointment of tribunals was dropped as an

accountabililty device, the government's goals were sub-
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stantially achieved via the narrowing of the policy mandate

of the Council.

Conclusion

This chapter has shown that, as part of its attack on
open-ended programs and the "unnecessary" growth of admin-
istrative agencies, the government curtailed Commission
policy-making power and the potential for enforcers to
develop litigation strategies. Yet this was done
circuitously. Direct 1lines of political control were
relaxed, but the end was substantially achieved through the
narrowing of the focus of the Council. The Act reflects a
greater concern for the resolution of individual disputes
than it does for the attainment of group equality.

The focus on individual disputes is to the procedural
scheme of the Act what the use of a conventional, exhaus-
tive 1list of prohibited grounds is to its substantive
protections. The substantive provisions of the Code,
especially the open-ended reasonable cause proviSion,
reflected a broad definition of offensive discrimination;
indeed, they encouraged boards:and other enforcers to adopt
such a conception. It is to the reasonable cause provision

that the next chapter turns.
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Notes

It is true that the Commission recommended that it be
given power to dismiss complaints on certain specified
grounds, as the 1last chapter indicated. But this
recommendation was not isolated; it was accompanied by
others advocating greater Commission autonomy. The
Commission would not have advocated a complaint dis-
missal power without advocating autonomy in other
areas.

See sections 14(1)(d)(ii) and 14(2).

Confidential interview with staff member, B.C. Council
of Human Rights, April 13, 1987.
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(Victoria: Queen's Printer, 1986), p. 3.

6 C.H.R.R. (1985) p. D/3064.
See also Black, "Equality Postponed", pp. 228-229.
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The Human Rights Commission in its 1983 recommendations
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(10) Bill 27 was allowed to die on the Order Paper after

first reading. A "human rights advisory panel”,
composed of representatives of major groups and coali-
tions, was appointed in the fall of 1983 to make
recommendations on the drafting of a new Act. There
is evidence that the specific recommendations of the
panel were not considered -- three days intervened
between the submission of the report and the introduc-
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tion of Bill 11 -~ but the government can reasonably
be expected to have realized that the board appoint-
ment power favours the views of human rights advo-
cates. see Black, "BEquality Postponed", p. 234n53.

"Speed", said the Minister of Labour, "will be one of
the key features of the administration of our new
act." B.C. Legislative Assembly Debates, April 12,
1984, pp. 4373-4374.
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Administration and Enforcement of Human Rights Legis-
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565-590; "Human Rights", in D.J. Bellamy et al, eds.,
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2; "Equality and Discrimination", in R.S. Abella and
M.C. Rothman eds., Justice Beyond Orwell (Montreal:
Les Editions Yvon Blais Inc., 1985).

Discrimination. and the Law, pp. 29-30. It is signif-
icant that the effectiveness of a particular scheme is
measured by the number of complaints it facilitates.

Ibid., p. 31. "Human rights commissions are really
in the business of changing and influencing public
attitudes." Daniel Hill, "Equality and Minorities",
in Abella and Rothman, eds., p. 287.

Hill, "Equality and Minorities", p. 287.
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Canadian Human Rights Yearbook (1983-1984) p. 48.
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Codes" 29 McGill Law Journal (1983) pp. 3-8S.

See, e.g., W.R. Black, Employment Equality: A
Systemic Approach (Ottawa: Human Rights Research and
Education Centre, 1985).

The literature on regulations and the regulatory state
now understands the "private" citizen to be a regula-
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standing Regulation by Regulations”, in 1I. Bernier
and A. Lajoie, eds., Regulations, Crown Corporations
and Administrative Tribunals (Toronto: University of
Toronto Press, 1985) pp. 81-154, esp. p. 104.

Hunter, "Liberty and Equality", p. 6.

B.C. Legislative Assembly Debates May 3, 1984, p.
4495; also April 12, 1984, p. 4388, and May 4, 1984,
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B.C. was the only province 1in which the director had
no discretion not to investigate complaints when they
were filed without consent of the wvictim,
Tarnopolsky, Discrimination and the Law, p. 440.

Since 1981, the right of appeal on a question of fact
from a board decision extended only to the B.C.
Supreme Court. Appeals could be made from this court
only with 1leave of the higher court. Formerly,
appeals as of right extended also to the B.C. Court
of Appeal.

R.I. Heenan, "Administrative Tribunals: Is Justice
Done?" 1in Abella and Rothman, eds.. The author makes
the important argument that in advancing the state of
the law administrative bodies forsake one the primary
benefits an administrative framework possesses over a
judicial framework, namely expedition. Several B.C.
human rights disputes were resolved after as many as
three or four years of appeals.
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Achieving Change" in N. Nevitte and A. Kornberg,
eds., Minorities and the Canadian State (Oakville:
Mosaic Press, 1985) p. 62.

For a thorough history of the NAACP and a detailed
analysis of the litigation strategies it employed, see
R. Kluger, Simple Justice (New York: Alfred A.
Knopf, 1976).

Canadian Advisory Council on the Status of Women,
Women and Legal Action (Ottawa, 1984) p. 117.
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CHAPTER THREE

THE REASONABLE CAUSE PROVISION

Introduction

An analysis of the Code's enforcement mechanisms and the
relationships of authority and accountability they created
is only half the story. Equally important are the substan-
tive bases on which enforcment 1is grounded, the actual
anti-discrimination provisions to  which the Code's
enforcers sought adherence. This chapter seeks to examine
critically the central feature of the Code, the reasonable
cause standard, what one of its defenders called the "guts"
of the legislation. From this examination something of the
Social Credit human rights policy can be understood; for
while the reasonable cause provision was the centrepiece of
the Code, it is noticeably absent in the 1984 Human Rights
Act.

The reasons for £he elimination of this provision, one
can well imagine, arezpolitically sensitive for a govern-
ment which, like all others, wants to be known for its
respect for human rights.. Thus there are precious few
statements by members of the government revealing the
reasons for ‘T"gutting" B.C.'s human rights legislation,

Some guidance is given, however, and it is possible to make
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some intelligent extrapolations from available evidence.
One of the primary reasons given for the exclusion of
the reasonable cause standard was that it lacked
specificity; no one could definitely say what was and was
not discriminatory conduct. This transferred discretionary
authority to boards of inquiry, who had to impose a meaning
on the provision which was not immediately evident from the
wording of the legislation, Without this guidance, boards
were tempted to follow various courses of construction, of
differing degrees of intrusiveness; and employers and other
respondents had 1little idea of how the Code was to be
applied to their disputes. Additionally, the interpreta-
tion of the provision intruded upon decision-making
processes, primarily those in the employment sphere. These
intrusions were not sympathetically received by a govern-
ment whose chief policy principle was the restraint of
government interference in the private sector. 1In all, the
reasonable cause standard was a more potent and volatile
instrument than it would first appear. It is hardly
surprising that a restraint-oriented government chose to
adopt a more conventional form of anti-discrimination

protection.
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The Reasonable Cause Provisﬁon

When the B.C. Human Righfs Code was enacted in 1973, the
NDP government derided khe former Human Rights Act(1l) not
only for the weakness of its enforcement power but for the
narrow scope of its substantive provisions. The Minister
of Labour claimed that wunder "the o0ld legislation and
through experience we found that not every type of discrim-
ination was recognized...,"(2) implying that the nei Human
Rights Code would address this flaw.

Yet the prohibition of "every type of discrimination”
is a high expectation. Human conduct is iﬁherently dis-
criminatory, and no previous piece of legislation had
attempted to prohibit "every type of discrimination.”
Rather, a specified number of grounds of discrimination
were proscribed and this 1list was periodically expanded
through legislative amendment. The amendments were the
products either of successful lobbying on the part of
groups interested in protection or of the initiatives of
sympathetic governments.

While not dénying the merits of the determinaton of
legislative mandates by representative, democratic bodies,
human rights advocates see the 1legislative process as a

less-than-perfect arena for the expansion of
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anti-discrimination legislation, viewing it as cumbersome

and distracting. Black argues:

...though new grounds have been added over

the years to conform to changing public

expectations, the legislation has often

been criticized as outmoded before it has

been proclaimed. Theoretically, the legis-

lation could be amended frequently to meet

these criticisms, but that solution has

obvious disadvantages including the fact

that other legislative priorities may cause

considerable delay.(3)
In other words, legislators may not agree that frequent
amendment is a high priority, deserving immediate atten-
tion. They may count other issues more important, there-
fore denying expectant groups anti-discriminaton protec-
tion.

As an open-ended anti-discrimination provision, the
reasonable cause formulation avoids this problem by
transferring de facto legislative power from legislative to
judicial and quasi-judicial bodies. The novel provision
was used in three sections of the Code, covering access to
public facilities, employment, and membership in unions,
occupational, and business associations. Of these,.secfion

8, the employment provision, was considered to be the most

important substantive section. It reads in part:

8. (1) Every person has the right of
equality of opportunity based on bona fide
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qualifications in respect of his occupation
or employment...; and, without limiting the
generality of the foregoing,

(a) no employer shall refuse to
employ, or to continue to employ, or to
advance or promote that person, or discrim-
inate against that person in respect of
employment or a condition of employment;
and

(b) no employment agency shall
refuse to refer him for employment,

unless reasonable cause exists for the
refusal or discrimination.

(2) For the purposes of subsection (1),

(a) the race, religion, colour, age,
marital status, ancestry, place of origin
or political belief of any person or class
of persons shall not constitute reasonable
cause;

(b) a provision respecting Canadian
.citizenship .in an Act constitutes reason-
able cause;

(c) the sex of a person shall not
constitute reasonable cause unless it
relates to the maintenance of public decen-

CYs

Section 8 was the most heavily litigated part of the
Code. And its interpretation generated substantial contro-
versy among boards of inquiry. Much .of this controversy
focused on the proper meaning of the open-ended dimension

of the reasonable cause formulation.
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The Meaning of Reasonable Cause

The phrase “reasonable cause"” was the child of William
Black, a University of British Columbia 1law professor and
contributor to the drafting and development of the Code.
For a term he was a member of the Human Rights Commission.
While the concept of reasonable cause is unique in B.C., he
wrote in 1981, "it is not without precedent. At common
law, innkeepers and common carriers are prohibited from
denying their accommodation or services without reasonable
cause, and it appears that a similar obligation once
extended to other businesses as well."(4) In second
reading debate on the Code, the Minister of Labour stated
that the provision was merely a "common law test", a
principle whose meaning and Dbreadth would grow with
increasing application to unique circumstances.(5)
Unquestionably the reasonable cause provision was
intended to expand human rights protections beyond those
provided by conventional, exhaustive lists of prohibited
grounds. As the NDP Minister of Labour put it, "previously
discrimination was prohibited on the basis of race, reli-
gion, sex, colour, nationality, ancestry or place of origin
or age if over 45 years. But now far wider protection is
given...."(6) So- the Code was intended to be open-ended,

but what was the nature of this open-endedness? Boards of
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inquiry did not answer this question consistently over the
life of the Code. One interpretation of the provfsion ties
it to the 1list of prohibited grounds deemed not to
constitute reasonable cause for discriminatory conduct. 1In
this view, 1listed grounds are examples of the »kinds of
grounds of discrimination prohibited by the reasonable
cause provision. The blanket prohibition extends beyond
the 1listed grounds, but the grounds as yet unidentified
must be substantially similar to those that are listed.
Most if not all 1listed gfounds have a stigmatic
character, That is, persons of a certain race, colour,
religion, or sex are denigrated or hated because of their
possession of one or more of these characteristics.
Furthermore, 1listed grounds, with certain notable excep-
tions, are very poor indicators of what a person is really
like or predictors of how he will behave in certain
situations. Nothing is gained, in other words, by
referring to these factors in making decisions about
individuals. Under this first interpretation of "reason-
able cause”, unlisted grounds must share these characteris-
tics.
Reasonable cause in this understanding is novel in
the sense that it permits boards to engage in the quasi-
legislative activity of adding new prohibited grounds of

discrimination, but it is conventional in the sense that
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its approach to discrimination is the familiar prohibition
of grounds of discrimination deemed to be generally irrele-
vant to decision-making in the areas covered by the Code.

One member of the government, in second reading debate
on the Code, seemed to take this grounds-oriented approach
to reasonable cause. She noted that many groups sought
explicit protection by the Code, among them groups seeking
protection against discrimination on the basis of sexual
orientation. Not all groups were explicitly identified,
she conceded, but that is not cause for despair. "Although
the requests of these members were not spelled out in the
Act, by including the statement, ‘'unless reasonable cause
exists', we have 1in fact given them the protection they
were asking for."(7)

The second sense in which the reasonable cause provi-
sion can be understood to be open-ended is based more
closely on the meaning of the word "reasonable". In regard
to an allegation of discriminatory conduct, for instance,
the first, or group-oriented, approach to reasonable cause
asks the question: Does the conduct involve discrimination
on the basis of the kind of prohibited ground covered by
the Code, be it explicitly 1listed or implied by the
open-ended wording? The second, or reasonableness, inter-
pretation asks: Was the conduct reasonable or fair to the

individual?(8) In other words, this approach 1is not
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limited in its invalidation of unlisted grounds of discrim-
dnetion to those which are 1like listed grounds in the
#..v¢w'ks noted above. No matter how benign may be the
general attitude toward persons possessing a certain group
characteristic, the characteristic may still be subject to
broad scrutiny.

One way, then, to distinguish one interpretation from
the other is to examine the reference to listed grounds of
discrimination in each. Another way is to probe the
méén{hg of "individual treatment" or "individual assess-
ment" under each approach. Individual treatment is the
goal of all human rights legislation, including the B.C.
Code. It refers essentially to discrimination-free treat-
ment of persons in relationships of employment, tenancy,
acconmrdation, and so on. Persons ought to be treated on
the basis of their individual merits rather than the group
characteristics they happen to possess. As one board of
ingquiry stated: "...the evil at which the Code is aimed is
making decisions about individuals based on classes or
categories rather than upon individual treatment. Individ-

-;uals should be evaluated on individual merit and not by

rswcategory unless the category is related functionally to the

evaluation."(9)
For the conventional, group-oriented approach to rea-

sonable cause, individual treatment requires that individu-
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als be considered withopt. reference to prohibited group
‘characteriS£ics,“listéd df#unlisted, contained in the Code.
However, since not all ca£egorizations are challengeable
under this approach, it isszssible for the requirements of
individual treatment to,bergétisfied even when the decision
leading to the human righté dispute is found to be unfair
or unreasonable.

A more stringent vie&’is implied by the reasonableness
interpretation. This aﬁp;oach looks to the prospective
dimension of decision—mak?gg and sets a high standard of
predictive accuracy for gﬁployers who try to estimate the
future behaviour of"apblicants. Almost all decisions
regarding employment are  prospective: decisions are
predicated om the necessity of predicting how appliééﬁts
would behave if accepted for the job. Because the future
is unknowable with certainty, it can only be guessed or
predicted. Some guidance for prediction is given by the
fact that group characteristics correlate with varying
degrees of accuracy with behaviour, allowing employers some
hope of accurate prediction.

It is . in the interest of employers to use the best,
most accurate pradictors of behaviour. Otherwise, effi-
ciency and productivity. is lost. But even the best
predictive group characteristic is not perfect. Thus a

tall and heavy applicant may be too weak to work in a
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lumber mill, and a short and 1ﬁght person may be strong
enough. If a height/weight standard was used "in the
application process, the weak applicant would be hired and
the strong applicant rejected. Statistical prédiction
using group characteristics has this basic limitation.

The reasonableness interpretation uses an extreme test
of individual treatment. Every imperfect predictive group
characteristic is unreasonable and invalid whenever it is
applied to the individual exceptions to. the rule -- which
invariably arise. Dale Gibson clarifies the underlying
premise of this approach. Discrimination is abhorrent, he
writes, "...whether the stereotype is , statistically false
or accurate. The unfairness 1is obvious in the case of
inaccurate generalizations....But even stereotypes baéed on
statistically valid generalizations...may be fallacious
when applied to any member of the groups
identified....Statistically sound stereotypes are the more
dangerous ones in fact, because they are more likely to be
given wide credence, and to be acted upon when decisions
are being made."(10)

In contrast to the group-oriented approach, individual
treatment under the reasonableness approach can neverAbe
achieved when an unfair decision is made. The former
approach concentrates primarily on grounds which tradition-

ally have inspired hatred and bigotry, and which have poor
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correlations with employment-related bevaviour; the latter
goes beyond these to employment qualifications of even high
predictive accuracy. The decision itself must be fair or
reasonable. It is not enough for the policy or rule
leading to the discrimination to be fair or reasonable in
general.

Some speakers in the 1973 debates did not regard the
reasonable cause provision as the léast bit ambiguous. But
its meaning for them was not reducible to the
grounds-oriented approach; it was construed to go farther
and impose an affirmative duty on employers, persons
providing accommodation and services, and business and
employment organizations to act fairly in dealings with
individuals. Significantly, it was the Minister of Labour

who made this argument. He said:

The criteria [sic] on which discrimination
is judged now is the concept of reasonable
cause. In other words, the only reason by
which a landlord, who advertises public
space, could deny access would be an obli-
gation on his part to provide reasonable
cause for restricting its access to any
member of the public whatsoever.(1l1)

Hardly a better statement of the reasonableness interpreta-
tion exists than this.

Boards applying the reasonableness interpretation have
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regarded conduct which involved prediction on the basis of
statistical categories simply as unreasonable or unfair.
However, such decisions can always be reformulated in terms
of the group-oriented approach, such that unfair conduct is
actually discrimination on the basis of an offensive
ground.

A hypothetical example would be helpful. The decision
that a person's employment was terminated after a probation
period of one week -- during which time the complainant did
not master the skills of the job -— could be held by a
board of inguiry to constitute a termination without
reasonable cause, contrary to section 8. The time allotted
for learning the skills of the job in question was too
brief and unfair to persons whose facility with machinery
and production routines 1is not exceptional, though not
inordinately poor. The contravention could be reformulated
fo constitute discrimination against all persons who need a
longer period of time to learn the skills of the job in
question. The group characteristic here 1is 'slowness of
learning' 6r 'slowness of starting'; the discrimination
occurs when all people who are slow learners or starters
are subjected to strict probationary periods at their
places of employment and dismissed accordingly.

The inclusion of a group characteristic in a listrof

prohibited grounds depends on the relative infrequency with
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which the group characteristic is a relevant and reasonable
qualification. It is senseless to add a group characteris-
tic to the list of prohibited grounds if there exists an
overwhelming, or at least substantial, number of reasonable
exceptions to the general prohibition. If such was the
case with the category of 'slow starters', it would not be
included in the list of prohibited grounds and would not be
reached by human rights legislation. However, the reasona-
bleness approach avoids these 1limitations. For it reaches
those circumstances, few though they may be, in which the
slow starters are unfairly discriminated against. Thus,
the reasonableness interpretation covers all the circum-
stances reached by the group-oriented approach as well as
those cases in which discrimination occurs on the basis of
a group characteristic which is irrelevant in that instance
alone or in any number of others.

The foregoing abstract discussion is not idle academic
speculation, but a distillation of the two main branches of
the jurisprudence of reasonable cause. Analytically, the
differences between them may not be fundamental, but in
practice they are significant. Thus it 1is of some impor-
tance to determine which branch boards followed. Actually,
they followed both branches, first the reasonableness

approach and later the more traditional interpretation.
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The Two-Pronged Reasonable Cause Jurisprudence

The first case to be considered involved several employees
who worked in a nursing home before the takeover of the
facility by the provincial government.(12) The complain-
ants were dismissed prior to the takeover -- an administra-
tive step in the completion of the takeover -- and were
told to re-apply for their positions to the personnel
officer of the new facility. They did so and their
applications were given full consideration. The personnel
officer had had the opportunity to become acquainted with
and observe the performance of staff of the nursing home
prior to the takeover. She was not pleased with the
condition of the nursing home, and since the facility was
to be upgraded to an extended care facility, she wanted to
upgrade its condition and the quality of its staff. One
area which was particularly displeasing to the administra-
tor was the kitchen, in which Mrs. Lopetrone worked. On
the basis of her observations of Mrs. Lopetrone and an
assessment of the éondition of the kitchen and the nature
of the menu, the administrator rejected Lopetrone's appli-
cation for employment in the new facility.

The board of iﬁquiry stated that the administrator did
not consider all the evidence available adequately to

assess Lopetrone's competence. Nor did she appreciate the
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mitigating circumstances of the complainant's performance,
notably that she had insufficient help, poor equipment to
work with, and no control over the menu and portions served
to residents. The administrator held her responsible for
the menu and servings, and also blamed her for the poor
maintenance of the kitchen. It was concluded that the
administrator "...reacted unfairly. - She asked for no
explanation from Mrs. Lopetrone. Indeed, she made no
further enquiries of any kind beyond her inspection of the
kitchen."(13) 1If she had "looked into the matter further",
she would have understood that Lopetrone "did well under
the circumstances." The Society was held to have
discriminated without reasonable cause.

In its decision the board made no reference to
discrimination on the basis of one or more group character-
istics. Indeed, allegations of discrimination on the basis
of race and place of origin were dismissed. Reasonable
cause was conceived to be a standard of conduct independent
of the prohibition of discrimination on the basis of group
characteristics. This standard reached beyond specific,
offensive and irrelevant decision-making criteria to the
nature of the decision-making process and the fairness of
the ultimate decision. The personnel administrator inade-
quately assessed Lopetrone's competence, and thus failed to

fulfill her duty of fair, objective, and individual assess-
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ment.

Most of the furor over the interpretation of the
reasonable cause provision was created by the Lopetrone
case. Equally significant, however, for an understanding
of the policy implications of the reasonableness interpre-
tation is another case decided a few months after

Lopetrone. In Wilson v. Vancouver Vocational Institute(14)

the complainant claimed that she was discriminated against
on the bases of sex and age, and without reasonable cause.
She was enrolled in a graphic arts program requiring both
theoretical aptitude and practical skills in the operation
of machinery. Her .instructors ‘dismissed her from the
program after four months had passed. Several reasons were
offered, but they are all reducible to the contention that
she performed very poorly on the machines, possessing
little practical ability.(15)

A majority of the three person board found that a
contravention of the Code had occurred: Wilson had been

terminated without reasonable cause. The chairman argued:

It is my opinion that the Respondent has
contravened Section 3(1) of the Human
Rights Code. In view of the short time
that elapsed from the complainant's enroll-
ment and her termination, I do not feel she
was given an adequate opportunity to become
proficient in the use of the machinery.
Further, no extra time was extended to her
to complete assignments or use the machine-
ry and no special effort was made by the
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instructors to teach her the practical work

even though they saw she was having some

difficulty with parts of the course. The

reasons advanced by the Respondent for

termination of the complainant do not, in

my opinion, amount to reasonable

cause....(16)
Accordingly, the board ordered that the Institute "provide
to the complainant eighteen three-hour lessons on the press
of her choice by an instructor satisfactory to her", as
well as instruction in the wuse of cameras under the same
terms.

As in Lopetrone, the board here divorced the reason-
able .cause ©provision' from -the .:prohibited grounds,
interpreting reasonable :cause to ‘impose a standard of
fairness on all decision-making. In the name of individual
treatment the board searched for a way to have Wilson's
instructors know her individual abilities, regardless of
the fact that Wilson could not pick up the skills as
quickly as the other students in the class. Her individual
needs had to be met. Fair treatment in this case really
meant that Wilson be kept on until she learned the
practical skills.

‘The. departure from  this reasonableness approach began
with the dissenting member's dpinion in Wilson. Granting

that Wilson was given insufficient opportunity to master

the use of the machinery, and that no "special effort" was
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made to develop her competence, the dissenting member
-argued that the truth of these claims does not amount to an
absence of reasonable cause for termination. The Code only
reaches conduct which distinguishes one person from others
of similar abilities when the distinguishing conduct is
predicated upon "irrational or unwarranted prejudices or
biases stemming from some characteristics of the person
treated differently such as race, sex, age, etc.." He

continued:

The scheme of the [Code] incorporating, as
it does, the .concept of ‘"reasonable cause"
does not, in my - view, extend the operation
of ‘the statute to the point that all
citizens are obliged to act with perfect
fairness in every aspect of their conduct.
So long as an individual assessment is made
unaffected by motivations arising out of
such characteristics as race, sex, age,
etc., it is my view that such an assess-
ment, whether or not a Board of Inquiry
would agree that it was the correct assess-
ment, is not subject to reviewv....

If Lopetrone 1links the Code to a "standard of absolute
fairness", he wrote, then "the decision is incorrect in
law."

This dissent by no means exhausts the criticism of the

jurisprudence represented by the Lopetrone/Wilson cases.

Several boards thereafter made particular efforts to dis-

count the authority and correctness of these decisions.
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The first was the board 1in Jefferson v. Baldwin and B.C.

Ferries, which considered an allegation of discrimination
on the basis of physical disability, an unlisted ground.
At the outset the board established the meaning of the law
to be applied to the facts. It understood the Legislature
to have used the reasonable cause provision to permit
boards to "decide" which unlisted grounds of discrimination
fall wunder the general prohibition. It noted that the
board in Lopetrone approached the meaning of the provision
"from a different perspective. Rather than 1listing
protected and unprotected categories, that board focused on
the decision-making of the respondents and concluded that
in the case of two of the three applicants, the
respondent's decision-making was unreasonable."(17) it

continued:

This board prefers to approach the question
of reasonable cause from a different direc-
tion. We view the Human Rights Code more
as a discrimination statute than as a
statute designed to wupgrade the reasoning
processes of prospective employers. While
we do not wish to be taken as approving the
employment practices described in the
Lopetrone decision, we are not convinced
that the . statute is aimed at curing the
problems therein described. (18)

Reasonable cause, then, is to be understood to require

boards to concentrate on the "categorization process" and
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"identify" prohibited but unspecified grounds. Such an
identification, however, does not proceed by reference to
"any single standard" which differentiates the prohibited
from permitted grounds of discrimination. There 1is "no
better approach than to examine the categories which have
attracted the concern of our community historically and
currently”, a process which involves the analysis of other
jurisdictions' lists of prohibited grounds and hearing the
testimony of experts with knowledge of the problems of
particular groups.(19)

Even more directly in opposition to the Lopetrone

decision was that in Bremer v. Bd. of School Trustees

Sooke. (20) Bremer was a school teacher 1in search of a
position with the Sooke board. Her husband had been
dismissed from his position as Commissioner of Education
for B.C. by the Premier, an issue which created consider-
able public controversy. Bremer was not offered the
position, She argued before the board that she was
discriminated against without reasonable cause contrary to
section 8, claiming that the refusal to hire was based on
the fact that she shared her surname with her unpopular
husband. Before the board was the question of whether
one's name was a prohibited consideration wunder the terms
of the Code.

In the course of determining that one's name could be
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construed to be a prohibited ground, the board followed
Jefferson in adopting the group-oriented approach to rea-
sonable cause. Citing a line of decisions in which boards
found discrimination to have occurred on the basis of
unlisted grounds,(21) the board concluded that the provi-
sion was intended by the Legislature to protect classes of
persons from "prejudicial conduct relating to the
differentiating group characteristic which distinguishes
the class or category from others in society."(22) But the
"l1ist of prohibited considerations is never closed."(23)
Indeed, the "strength of the reasonable cause standard is
the flexibility it-provides the.entire statute."(24)
Despite its flexibility, limitations on the scope of
the provision must be respected. Repeating the point made
in Jefferson, the Board here stated that the provision does
not impose a standard of absolute fairness; nor does it
seek to promote "an abstract, perfect form of equality."
Judging from .the example given to illustrate its meaning,
the board must have meant equality of opportunity. For it
claimed that a qualified job candidate who fails in an
. employment competition because his interviewer had a head-
ache and was bothered by the candidate's loud voice would
not have recourse in a human rights proceeding. Though the
treatment was unfair, the candidate was accorded individual

treatment; no discrimination on the basis of a prohibited
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ground took place. "The Code does not prohibit mistaken
judgement where individual assessments are made; the Code
only makes such individual assessments mandatory."(25) 1In
the case at hand, the applicant was refused employment
because of the method by which she was recommended for the
position and because of her particularly strong, outspoken
personality. "A consideration of either of these factors,"

the board stated, is not remotely akin to a consideration

of any of the factors enumerated in ss. 2 of s. 8."(26)

Other boards affirmed this interpretation. If the
reasonableness approach was consistently followed, the
board in Holloway warned, the Code would encroach upon the
jurisdiction of labour relations boards.(27) The chairman
in Lopetrone, Mohan Jawl, in a later decision reversed his
earlier view of reasonable cause, stating that though the
complainant in the immediate case was treated unfairly,
"the Code does not entitle us to intervene 1in every
instance where someone is treated unfairly."(28) The
grounds—orieﬁted view of reasonable cause became the
authoritative view from about 1978 onward, buttreésed in
1979 by the Supreme Court of Canada's consideration of an
appeal of a B.C. human rights - complaint.(29) Many other
decisions follow the grounds-oriented approach.(30)

It is worthwhile to reflect on the importance of the

stunted growth of the reasonableness jurisprudence. Why
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did this approach appear early in the 1life of the Code
rather than later? Are the particular intellectual and
political sensibilities of members of early boards of
inquiry to blame? This is not clear, since, as was just
mentioned, one chairman completely changed his mind about
the meaning of reasonable cause after reading decisions
rendered subsequent to Lopetrone.

On the other hand, the ;easonableness approach seemed
to die with the defeat of the NDP government in 1976.
Perhaps the members of boards of inquiry appointed by the
Social Credit Minister of Labour conservatively construed
‘any -ambiguity .in .the ' legislation, -consistent with the
tenour of the new government. It 1is possible, as some
boardg stated, that there arose doubt that the implications
of the reasonableness approach could have been intended by
the Legislature. Faced with the prospect of venturing into
uncharted waters, boards retreated to the familiar
group-oriented approach.

Some observers argue that "the clear and unambiguous

language of the Human Rights Code" points to the reasona-

..bleness interpretation, while "the probable intent of the

Legislature" suggests - .the . group-oriented approach.(31)
Yet, others have pointed to the provision's "vague and
ambiguous quality", making it difficult for boards to

develop a consistent interpretive approach,(32) It is even
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argued that "the test applied by a Board of Inquiry to a
particular set of facts may be made wider or narrower
depending upon the desired result...," a criticism which
suggests that the reasonable cause standard was almost
meaningless.(33) Because of this ambiguity the standard
has been labelled "dangerously open-ended", "unquestionably
the most sweeping prohibition of discrimination of any
provincial legislation in Canada."(34) Despite this ambi-
guity, however, early boards adopted the reasonableness
interpretation because it was an obvious extension of the
logic of individual treatment and was not clearly precluded

by the wording of the provision itself.

The Social Credit Response

The reasonable cause provision is notably absent in the
1984 Human Rights Act. The Social Credit government
reverted to the conventional, comprehensive list of
prohibited grounds. The list 1itself contains more grounds
than those enumerated' in the Code, but the additional
protectioﬁs.arefmerely codifications of grounds determined
by boards of inquiry to fall under the general reasonable
cause protection of the Code. As well, they bring British
Columbia into line with most other jurisdictions' legisla-

tion in Canada. Beneath this thin veil of human rights
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activism was an attempt to limit the number of prohibited
grounds and reduce the latitude of boards of inquiry
expansively to interpret anti-discrimination protections.
There are three inter-related reasons for the elimination
of the reasonable cause provision: it was unfair to
respondents; it was vague and unclear; and it permitted
boards to render decisions which potentially had the effect
of transforming decision-making processes. A detailed
examination of this latter reason will be reserved for the
last section of this chapter.

The Supreme Court in the 1979 Gay Alliance case noted

that  the meaning of reasonable cause is determined "on the
particular facts and circumstances of each case."(35) In
other words, boards do not issue decrees or pronouncements
on the nature of the provision; they wait for a dispute to
come before them and interpret the provision in the light
of its facts. For an open-ended anti-discrimination provi-
sion, even if the grounds-oriented approach is taken, this
creates a difficulty. Respondents may not know that the
group characteristic to which they have always had refer-
~ence in their decision-making is going to be interpreted by
the board to fall under the  reasonable cause prohibition,
For example, height and weight standards were widely used
to determine the ability of applicants to do jobs in lumber

mills. Not until a short and light woman complained and a
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board decide in her favour did the respondent 1learn that
height and weight qualifications were covered by the
reasonable cause provision.(36) Boards and academics alike

have acknowledged that the reasonable cause provision led

to ex post facto determinations of guilt when unlisted
grounds were added to the list of prohibited grounds. In
Jefferson, the board conceded that "we have identified a
protected category which might not have been recognized by
persons such as [the respondent] prior to our decision...."
However, the board was merely following the course "created
by the Legislature which necessarily requires that rules be
made on a case by case basis."(37)

It is important to note that proponents of the
reasonable cause standard can avoid the above criticism
only by stressing the reasonableness interpretation of
reasonable cause. For the affirmative duty of reasonable
care -- reasonable qualifications, probation periods, etc.
-—- then applies prospectively to everyone, For reasons
already mentioned and to be further discussed below,
however, this defence has not been made.

The Minister of Labour confidently asserted that "one
of the problems has been that people didn't understand what
was discrimination in this province. There were no clear
guidelines, no clear routes to follow; that's one of the

reasons it took so long for the resolution of disputes in
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British Columbia."(38) He emphasized, however, not so much
the unfairness of retrospective identification of
prohibited grounds as the educational limitations thereof.
As was mentioned in the last chapter, human rights legisla-
tion has been increasingly structured with educational or
promotional purposes in mind. Education, though, occurs in
more than one way: the wording of the legislation itself
is educational, its substantive provisions instructive in
what 1is and what 1is not acceptable discrimination. As
legislation becomes more vague and indeterminate, this
function is less effectively served.

The ~ ©preceding implies that the Code's
anti-discrimination provisions were simply vague. "I think
we need to be very specific, clear and simple," the
Minister argued, "so that the public doesn't misunderstand
what we're inng and people who are asked to adjudicate
know exactly where they're supposed to go."(39) One
suspects that he was referring to more than the indetermi-
nate set of unlisted grounds; if the directional manner of
speech is significant, he was referring to confusion among
early boards as to the . proper interpretation of the
provision.

This assertion was not made unequivocally. An opposi-
tion tactic in the debates was to get the government to

explain the exclusion of specific groups from the ambit of
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the new Act. The political attraction of the Code was that
one could claim that any group was potentially protected
from discrimination. Naturally, some political embarrass-
ment is involved in admitting that some groups are left
out. The Minister avoided these admissions, arguing
instead that some groups, such as single parents who are
welfare recipients seeking tenancy, could seek protection
under the prohibition of discrimination on the basis of
sex.(40) Thus he rejected proposed opposition amendments
which would ostensibly add more group characteristics to
the list of prohibited grounds.

An opposition member was quick to catch a contradic-
tion in the Minister's position. On the one hand, he
rejected the reasonable cause formula because it was not
specific enough, yet on the other, he rejected calls for
the inclusion of more (and more specific) grounds, claiming
that grounds already listed could be construed broadly or
generally enough to cover these additional grounds.

To avoid greater embarrassment, the government had to
fall into this rhetorical contradiction. Otherwisg, its
criticisms of the Code's vagueness would force it to admit
that unlisted groups were being = excluded from
anti~-discrimination protection, a politically unpalatable
alternative,

The correction of the Code's vagueness is surely
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consistent with one of the principles wunderlying the
restraint agenda, namely the introduction of greater polit-
ical accountability into the work of government agencies.
So is the 1limitation of the number and types of grounds
prohibited by the new Act. The principles of a liberal
democratic order require human rights 1legislation with
strong prohibitions of discrimination on the basis of
stigmatic and related characteristics over which the indi-
vidual has no control., But is the use of such characteris-
tics as personal appearance, height and weight, or slow
learning capability similarly repugnant to liberal demo-
cratic ‘principles? The.Social Credit .government drew a
distinction between these types of group characteristics,
permitting.competition to determine what group characteris-
tics are relevant in decision-making processes. Its criti-
cism of the Code was that it allowed a second tier of
decision-making to pervade the areas of employment, accom-
modation and membership in employment-related associations,
transforming decision—makingiprocesses and creating extra

costs.

.Reasonable Cause and the. Transformation of Decision-Making

Confusion about the meaning of reasonable cause was not the

only 1issue of concern to the Social Credit government.
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Evidence indicates that the provision's impact on
employment-related decision-making was also a worry, par-
ticularly insofar as costs were implied. Is there any
substance to the claim that reasonable cause transformed,
or at least had the potential to transform,
decision-making? Two characteristics of the provision —--
its open-endedness and its focus on objective evidence for
the proof of reasonable conduct -- suggest that this is so.
The relationship between these two characteristics and

decision-making will be explored in this final section.
The .Erosion of Prospective Decision-Making

in the previous discussion of prospective
decision-making it was observed that knowledge about the
future behaviour of individuals can at best be
probabilistic. To this can be added the observation that
the more specific the knowledge sought, the more difficult
and costly it will be to obtain.

Predictive capability can be increased with the use of
more than one statistical category, as well as with the use
of categories that are highly.correlated with the behaviour
sought. .However,.as Thomas Sowell has insistently claimed,
knowledge is almost never obtained without costs. The cost
of a decision varies directly with the quality of the

knowledge employed. This is because decision-making
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"through any kind of process involves costs created by the
decision-making process itself, quite aside from the costs
created by the particular decision reached."(41l) Frequent-
ly, the cost of a decision-making process outweighs the
benefits of employing that process to generate the best
possible decision.(42)

Sometimes, employers avoid the limitations of prospec-
tive decision-making by structuring decision-making
processes with a retrospective element. Retrospective
decision-making allows decisions to be made about the
future (an allocation of benefits, promotions, etc.) based
on the evaluation of past performance in the same or a
related activity. Probation periods, where a worker's
progress over a period of time at a job determines his
future in that position, are an example. This process can
be costly due to investments of time and training, and so
is usually combined with prospective processes which weed
out unlikely candidates for positions.

Retrospective decision-making is an attempt to go
beyond the 1limitations of prediction on the basis of
statistical categories to the'evaluation based on individu-
al treatment. Individual ‘treatment is possible in retro-
spective decision-making because time is afforded
evaluators to wunderstand the individual as more than a

concatenation of group characteristics., Time is afforded
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for the determination of the question: Does this particu-
lar individual have the ability to do the job? Such
determinations cannot be exhaustive, since individuals are
highly complex and arguably can be fully known only after a
lifetime of 'getting to know'. Businesses cannot afford a
lifelong probation period. A duration of this length is
senseless in any event because there would not be a future
of employment to determine. Thus, even retrospective
decisions of this nature are in varying degrees prospec-
tive. In all but the most extreme cases, individual
treatment remains an ideal, capable of being more or less
approximated, but never perfectly achieved. (43)

In the hope of attaining the 1ideal of individual
treatment, human rights advocates have sought
anti-discrimination protections which attack the prospec-
tive dimension of decision-making. This has occured with
differing degrees of Dboldness. The more restrained
approach has been to require the use only of classifica-
tions which bear a clear functional relationship to the
employment in question and to invalidate all others. This
involves the finer sorting of categories, the movement from
the use of proxy indicators to more precise and relevant
variables. The board in Kroff stated: "Our society now
believes that individuals should be evaluated on individual

merit and not on the category into which they fall, unless
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the category is related functionally to the
evaluation."(44) This restrained concern with relevance
can be identified with the group-oriented approach to
reasonable cause. The expansion of lists of prohibited
grounds of discrimination in Canadian jurisdictions' legis-
lation reflects this approach, as does the increase in the
number of wunlisted grounds under the reasonable cause
provision in B.C..

Conservative though this .concern with relevance may
be, it must be noted that "relevance" is often difficult to
determine, and boards are 1likely to have a more high-
minded, even ‘imperious understanding .of “how decisions ought
to be made. Boards, after all, have neither the time nor
the inclination to work out all the costs involved in
creating a decision-making process which employs only
"functional" categories; they do not have the knowledge to
determine what 1is functional in any event because that is
not their business.(45) Attitudes like these need not be
the products of institutional arrogance or ideological
animus; however, ignorance of the intricacies of other
people's business does not often inspire respect.

Occasionally, human rights enforcers were frank about
the effects of their decisions. The board in Kroff wrote
that the Human Rights Code required "a higher and more

expensive standard of conduct."(46) Others were less
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candid. In the Foster case, the board stated that it
should not "easily second guess hiring practices of honest
men with long experience in the industry." Hiring "is not
an exact science" and a judicial body "should not put the
hiring practices of an employer under a microscope with a
view to detecting minor irregularities."(47) This comment
was made after the board concluded that the respondent
company had an "eclectic hiring process" and used "meaning-
less, or near-meaningless factors" in its hiring decisions.
After assessing the nature of the work and conducting an
on-site inspection, the board concluded that instead of
selecting persons on the basis of strength, the company
should have selected on the basis of flexibility and
stamina. If it had done so, the complainant, a short and
light Dbut otherwise capable woman, would have Been given
the job. Despite its unwillingness to second-guess hiring
practices, the board felt no reluctance to engage in a form
of management consultation in relation to which Foster's
specific complaint seemed a secondary or incidental consid-
eration.

In addition to the invalidation of grounds used for
prospective decision-making in B.C., boards were occasion-
ally tempted to invalidate prospective decision-making more
directly and radically by ordering respondents to introduce

retrospective elements into their decision-making. No
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better example exists than the aforementioned Wilson case,
in which the instructors of the Vancouver Vocational
Institute were criticized for not allowing Wilson "an
adequate opportunity to become proficient in the use of the
machinery" used in the program. Accordingly, Wilson was to
be given extra instruction ouside of class time. After
four months of instruction and observation, the instructors
predicted that she would not improve in the practical work.
The board thought that this was not a 1long enough time,
that her particular abilities were not yet known; that,
expressed in termé of the group-oriented approach, she was
discriminated against on the basis of 'slow starting'.

For reasons which were not presented in the decision,
the board settled on eighteen three-hour lessons on each of
two machines to resolve the dispute. Perhaps it was
thought that this was sufficient to compensate for Wilson's
slow starting. Perhaps an order to allow Wilson to repeat
the whole course seemed to the board to be impractical, too
costly to the Institute. But the time period seems
arbitrary. The board tacitly understood Wilson to fall
into the category of slow starters whose disadvantage could
be remedied.by . a set amount of extra instruction. If she
failed to understand the machinery at the end of the extra
instruction, her enrollment would be terminated. But could

this not simply mean that she was a slower starter than the
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board had thought, and that she needed more time, say twice
as much or three times as much? At the extreme, any
determinate period of time used for the purpose of
predicting future ability 1is a form of discrimination on
the basis of a group characteristic, hence unfair.

Theoretically, Wilson should have been taken on and
given instruction until she learned the skills of graphic
arts. Her position in the course, and presumably in
employment afterward, would be contingent upon her own
willingness to keep trying. But the logic of individual
treatment extends even farther‘ than this. Why should only
‘those applicants with previous experience be chosen for a
position on the graphic arts course? If more people apply
than can be chosen, why should early applicants be chosen
before late applicants? Is this not discrimination against
'slow applicants', against those who deliberate before
acting in favour of the rash actors?

The reasons why boards have not played out the logic
of individual treatment are ultimately practical ones,
borne of the imagined costs and social disruptions
attending the transformation. of decision-making. This
analysis of individual treatment makes clear that
cost-oriented considerations influence all decisions, even
those made by human rights enforcers who are not responsi-

ble for implementing the decisions they make, nor for
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assuming their costs. The threshold of tolerance of costs
“in the name of individual treatment is higher for them
precisely because they are more insulated than other
decision-makers from the complex array of costs
circumscribing every decision.

Individual treatment is the bulwark of a
discrimination-free world. Contemporary egalitarianism is
promoted and furthered with reference to this standard of
conduct. As is true of other ideals, however, the
actualization of individual treatment and through it an
egalitarian world 1is constrained by the conditions of

- scarcity and costly knowledge that define daily life.

Objective Cause for Discrimination

Early human rights provisions sought to prohibit
particularly malicious forms of discrimination, and in such
cases evil intent was fairly easy to prove. Bigotry was
not as socially offensive as it is today and so was easy to
detect. Two developments distinguish contemporary protec-
tions from early legislation. First, nonstigmatic grounds
"such as age, marital status, and sexual preference have
“increasingly been prohibited.. Their.'addition to .the list
of prohibited grounds has not been easy and obvious; it is
an issue on which reasonable people have differed. The

existence of such principles as "bona fide occupational
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qualification" and "reasonable accommodation” are evidence
that for. these newer grounds prohibition 1is a complex
issue. Second, the existence of objective evidence has
increasingly been used to identify discriminatory conduct.
This has been done, in large part, to counter the alleged
sophistication with which discriminators hide their evil
intent. Anybody can say that he did not intend to
discriminate, it is argued. The mind of the discriminator
has become less important, less determinative of the. case.
The relationship between subjective and objective
determinants of behaviour was clarified in the early 1980s.

The Supreme Court of Canada 1in "Ontario Human Rights

Commission v. Borough of Etobicoke(48) gave meaning to

these two components:

To be a bona fide occupational qualifica-
tion and requirement a limitation, such as
mandatory retirement at a fixed age, must
be imposed honestly, in good faith, and in
the sincerely held belief that such a
limitation is imposed in the interests of
the adequate performance of the work
involved with all reasonable dispatch,
safety and economy, and not for ulterior or
extraneous reasons aimed at objectives
which could defeat the purpose of the Code.
In addition, it must be related 1in an
objective sense to the performance of the
employment concerned, in that it is reason-
ably necessary to assure the efficient and
economical performance of the job without
endangering the employee, his fellow
employees and the general public.(49)
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In B.C. the reasonable cause provision was given a
similar meaning. Again, the Supreme Court of Canada in its
consideration of the GATE case interpreted the provision
primarily to constitute an “objective test" of conduct,
though it also insisted that a classification must be used
in good faith.(50) 1In short, good faith is a necessary but
not sufficient condition for justifying a classification.
Furthermore, "good faith" is not a defence against the
claim that classification is "objectively" unnecessary and
unreasonable. This primacy of "good faith" over "objectiv-
ity" has been difficult to maintain in practice, however.
Knowledge is not a free good and the -onus of establishing

the objective bona fides of a classification is placed on

the employer, who is acutely sensitive to costs.
Recognizing this, boards have exercised restraint by occa-
sionally falling back on "honest belief" or "good faith" as
a defence against objective error and irrelevance.

To illustrate, consider three cases under the B.C.
legislation turning on the question whether employment
rules that exclude those with mental or physical handicaps
can be justified as bona fide occupational qualifications.
In the first of these cases, the official position is
applied and "honest belief" is rejected as a defence. The
following two cases show the practical 1limits of this

approach, and thus the necessity of falling back upon a



104

defence of honest belief.

In the first case, Jorgenson v. B.C. Ice Storage,(51)

a female worker was denied work in a more physically
demanding class of work because of certain disabilities her
employer thought she possessed. She taped her wrists
regularly and on a few occasions complained of back pain.
The employer attributed her apparent ill-health to the work
she was doing and on this basis refused her request for
more arduous work. It was later determined at the board
hearing that the back pain was due to an implanted
intra-uterine device, that wrist taping was commonly done
for protection -and added strength, and was practiced even
by some male employees. The employer did not offer
arguments substantiating honest belief, so the board made

no such finding. It continued:

...even if the Employer held an honest

belief...such honest belief would not con-

stitute reasonable cause if the alleged

facts wupon which such honest belief were

based did not, in fact, exist, or were not

as the Employer believed.(52)

- The. absence of 'authentication of the employer's perception

of a disability.was .determinative. of the case. Resort

should have been had to medical examination and evidence.
The next two cases show the 1limits of this approach.

In Andruchiw v. Corp. of District of Burnaby(53) the
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complainant applied to the Corporation for a position as
fireman and, . having passed 'the initial screening, was
required to undergo a medical examination, including back
X-rays. The X-rays revealed an interarticularis defect
(separation of vertabrae) on one side of the L-2 vertabrae.
The effect of this defect on Andruchiw's performance as a
fireman was the central issue. The Cbrporation's doctor
referred to a 1964 medical report on the risks of injury
for different types of work and used its evaluation of back
defects to recommend that Andruchiw not be hired. As was
discovered at the board hearings, however, the report was
"outdated .and of ‘- questionable: value" in 1light of more
recent medical evidence. (54) Studies after 1964 suggest
that this back defect in such a location in the spine would
not adversely affect a fireman's ability or safety require-
ments. Andruchiw was subjected to a false standard.
Whatever the 1964 report said, the truth was that
Andruchiw's back defect should not have been used to deny
him employment.

This case paralleled Jorgenson in all respects except

“that recourse was to medical. evidence was undertaken, the

-, credibility thereof notwithstanding. Is this difference so

significant as to warrant a different decision? The board
in Andruchiw thought so. The 1964 report was obsolete, but

"the Corporation did not have the benefit of that perspec-
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tive." The Corporation is "obliged to maintain high
selection standards, including ‘high medical standards.”
But, since "the Complainant's back was both revealed and
determined through medical opinion to be potentially trou-
blesome", reasonable cause existed for the refusal to
employ. |

The key factor seems to be the effort made by the
Corporation to seek out objective evidence for its deci-
sions, not the actual substance of the evidence. Is this
not a re-introduction of the notion of honest belief, this
time as a recognition of the limitations on the acquisition
and use of knowledge in decision-making? Certainly the
board cannot claim to be consistent with Jorgenson in
stféssing the importance of objective evidence. In the
face of all the implications of requiring employers active-
ly to seek the best and ‘latest medical evidence, the board
exonerated the Corporation on the basis of its effort to
get a medical opinion. Insofar as such an effort can be
analytically distinguished from the actual nature of the

evidence collected, this decision can be understood to

re—-establish honest belief -- the mind and will of the
respondent -- as the primary test of discriminatory con-
duct.

The board's lack of consistency on the issue of

objective evidence did not go unnoticed. In a minority
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opinion in Cook v. Noble t al(55) a dissenting board

member, in discussing the place of medical opinions in the

weighing of objective evidence, had the following to say:

Reliance on a medical opinion may or may
not provide an employer with reasonable
cause, depending on all the circumstances.
The question in the end is whether assess-
ment of an applicant was based on his
abilities as an individual rather than upon
his sharing a particular characteristic
with other persons where there are common
preconceptions about that characteristic.
In my view, such preconceptions may arise
in a number of ways (including, possibly,
in medical 1literature) and may operate on
the thinking of a professional medical
person as much as on anyone else. As may
be seen, I do.not .agree with the Board in
the Andruchiw case if what the Board is
saying is that reliance on a medical opin-
ion is enough to establish reasonable cause
in every case.(56)

If heeded, this minority opinion (obiter dicta at
that) would have momentous implications for the transforma-
tion of decisién—making processes, and would 1lead to
inestimable costs. It must be emphasized that it contains
a more consistent understanding of individual treatment
than that contained in Andruchiw. The fact that honest
belief was re-introduced as a defence in the very case in
which the implications of the requirements of objective
evidence came dramatically to the fore is highly important.

Requirements for the demonstration of objective cause for
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discrimination in the end are constrained by the costs of
imposing such requirements. The board in Andruchiw

realized this.

Conclusion

Needless to say, the elimination of the reasonable cause
provision does not do away with the costs associated with
the implementation of conventional human rights provisions.
Clearly the Social Credit government is willing to impose
some costs on decision-makers for the sake of equality of
opportunity, an essential element in a liberai democratic
order. However, the argument has been made that, among
competitive firms in a market environment, employers have
an interest in hiring on the basis of relevant factors,
whatever they may be, rather than characteristics of no
functional importance such as race or other prohibited
grounds. (57) According to this position, a flourishing,
unhindered market system is the best human rights policy.
Employers simply cannot afford to cut 'themselves off from
competent persons wherever they.may be found. The market
- performs the same function.as human rights legislation, but
without the distortions created by decisions and jurispru-
dence reflecting an ignorance of and insensitivity toward

decision-making.
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Whatever the merits of this argument, the Social
Credit government did not completely implement it, despite
the fact that Michael Walker of the Fraser Institute, the
leading Canadian think-tank promoting the benevolence of
the market, briefed members of the cabinet in 1983, prior
to the introduction of the restraint program.(58) That the
government replaced the Code with the Human Rights Act
suggests that its quarrel was not with human rights
legislation per se but with the Code in particular. As far
as the Code's substantive provisions are concerned, poor
draftsmanship appears to be its principal objection. The
reasonable cause provision was ambiguous, .giving little
direction to its interpreters and even 1less to the
decision-makers to whom the legislation applied. Its
open-endedness gave boards wide discretionary authority,
what in fact were de facto legislative powers. Under
boards' stewardship, the Code was in effect out of the
government's control, It could do little short of
repealing the Code to counter the consequences the reason-
able cause provision created for decision-making in employ-
ment . and access to public .accommodation in B.C.. While
enumerated "lists of prohibited grounds are somewhat vague
and indeterminate, the reasonable cause protection was
perilously vague, making eventual 1legislative correction

understandable if not foreseeable.
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CHAPTER FOUR

CONCLUSION: POLITICS AND HUMAN RIGHTS

Peter Russell has introduced some clarity into the human
rights debate by insisting that a distinction be made
between general respect for and support of rights and
freedoms and the selection of particular means of
protecting them. Too often advocates identify support for
rights with support for a particular enforcement mode.
Unfortunately this identification misses one of the central
questions about .the protection . of rights: "what limits it
is reasonable to attach to them and how decisions about
these limits should be made."(1l) Part and parcel of this
is the fact that rights are not things possessed entirely
or not at all. It is not a zero-sum game. More or less of
them are enjoyed, depending on a range of considerations
including the manner of decision-making about rights.

The distinction between assent to rights in principle
and support for decision-making regarding the enforcement
of rights implies another distinction, namely the differ-
ence between the "core values or ideals of all contemporary
liberal democracies" and secondary rights or "operative
rules of law" affecting or stemming from these core values.

In other words, the distinction is between rights in the
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abstract and the rights created by legislative fiat.
Advocates frequently ignore this distinction, "reifying”
rights and falling into the above mentioned zero-sum
fallacy.(2) In so doing they forget that rights are
invariably in conflict. An inordinate enjoyment of one
right is bought at the expense of the enjoyment of another,
usually others' enjoyment of it.

The task of striking an acceptable balance among
rights 1is not easy. For example, Mill's argument that
individual freedom 1is to be limited by the harm the
exercise of that freedom inflicts on others is attractively
simple and indisputable in principle among liberals. But
what is harm? 1Is it merely physical harm, or does it
include emotional and psychological harm produced by
threats of physical harm, hatred, bigotry, or lack of
brotherly acceptance and toleration? The definition of
harm brings the principle down from the ethereal heights to
the concrete world of policy choices, to the world of
secondary rights. Here sincerelf held disagreements among
liberals arise. Different people take account of costs and
consequences .differently, and it is difficult to prefer one
account over another. Thus the realm of secondary rights
is also the realm of debate and compromise.

Russell's comments were made in reference to the

entrenchment of the Canadian Charter of Rights, particular-
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ly to the manner in which the courts' decision-making
processes will influence the nature of reasonable limits to
be attached to the entrenched rights. But his reasoning
can profitably be applied to human rights legislation and
the way the general principle of equality of opportunity is
given or should be given concrete expression. Some think
the concept means the absence of explicit policies of
exclusion on the basis of grounds such as race or religion,
From this perspective, substantive group equality is not a
policy concern. It may or may not attend a policy of equal
treatment regardless of race or religion. Others think the
. concept requires that- protected -groups must be
substantively equal or made to be equal before equality of
opportunity regardless of race or religion can have con-
crete expression,

The range of policy choices under the principle of
equal opportunity is extensive and highly controversial.
Inevitably they are objects of political debate. Natural-
ly, different parties will have different policies and will
act on them if given the chance. The Social Credit
government had the chance, and indeed was spurred to action
by the activism. of the Human Rights Commission, so to act
and did. Considerations of continuity and predictability
are important: decisions 1in the private sector, for

instance, are made in the context of time-frames extending
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beyond terms of office of the provincial government.
However, it is wup to the government of the day whether
these benefits outweigh those associated with changes in
policy. |

Aside from the ekpansionism and activism of the
Commission, the government was concerned about the enforce-
ment of the Code's provisions, which in its view
facilitated the undesirable growth of autonomy and juris-
diction of the Commission. It was also concerned about the
key substantive provision 6f the Code, the reasonable cause
protection, which, in retrospect, seemed to be poorly
drafted and which reached .too far.into the decision-making
processes of employers in British Columbia. In short, the
Code violated the policy goals of political accountability
and government .restraint characterizing the Social Credit
government of the 1980s.

Opponents of the government's actions with regard to
human rights do not not value these principles as highly,
focusing instead on the need for aggressive, unhindered

enforcement of anti-discrimination provisions.(3) 1In this

. view, state-sponsored enforcement of the high standard of

reason or relevance ‘is superior to the operation of the
market and initiatives of private individuals, corporations
or associations.(4) This thesis has shown why the new

Social Credit human rights policy merits the respect if not
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the support of its opponents. This policy cannot simply be
. dismissed as redneck, reactionary, or right-wing. Human
rights is very much a political issue, subject to the same
constraints of cost as are other issues. This realization
can correct the conventional wisdom that human rights are
properly "above" politics and critical debate. Students of
human rights should be suspicious of attempts to elevate
human rights above the political, for such an attempt may
merely be an effort to put a particular policy beyond the

reach of its critics.
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(3)

(4)

P. Russell, "The Political Purposes of the Canadian
Charter of Rights and Freedoms", 61 Canadian Bar Review
(1983) p. 43.

Ibid.

Advocates of strong, independent human rights commis-
sions find no conflict between this goal and the rule
of law. They argue that the rule of law means that no
one is above the law, including the government; there-
fore, that the government itself must be subject to the
impartial enforcement of anti-discrimination legisla-
tion. ‘The possibility that the rule of 1law also

requires responsible government -- the performance of
public functions by those who are responsible to the
governed for their actions -- is not even entertained.

Consider the comments by Ken Norman, in 1982 the Chief
Commissioner of the Saskatchewan Human Rights Commis-
sion and .President of the Canadian Association of
Statutory Human Rights Agencies, who, in addition to
making the above argument, had this to say:
", ..commissions are not just law enforcement and educa-
tional agencies.With wvarying degrees of regulatory
authority we are actually law makers and we should not
be shy about recognizing this reality." K. Norman,
"Independence for Human Rights Commissions: An Idea
Whose Time Has Come" 3 C.H.R.R. (1982) p. (C/82-3.

K. Ruff, "Reinforcing the Standard of Merit", in
Vancouver Sun November 16, 1977, p. A4.
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