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- ABSTRACT

This:paper undertakes through a comparative format
to assess the relative merits of zoning:as it exists in
Edmonton, developmént control as exercised in Calgary, and
the proposed new land use control structure as put forth

by the provincial government.

- A brief, background survey‘of the derivation of
land use controls is followed by é moré specific review
of the development of zoning and how it is applied in
Alberta. The British origins of development control are’
briefly stated to provide necessary understanding'of the
system to better understand its application in Calgary, as

outlined in some detail in the fourth chapter.

A rigidity—flexiﬁility spectrum is then brought
into the study in order to provide a reference for gnalysis
‘and comparison of the two systems, which are compared on
the basis of a number of common elements. The new provincial
proposals are then'situated on the spectrum, in an absolute
and .a relative sense, in order to establish a comparative

situation.

This leads to a situafion where the three systems
can be related to each other, but not, in any meaningful way,
to those who must use the land use control process. The con-

. clusion attempts to relate the various aspects of the land

~ iii -



use control process to those parties affected by its exercise.
This leads to a demonstration of the relétive superiority
of one system over the others, given a particular set of

circumstances.
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CHAPTER 1

INTRODUCTION
‘Prelude

Calgary-and Edmonton are two cities with Virtually
identical population and growth statistics. Both“are located
in one of the more affluent provinées in Canada. ‘The former
is the location of the head offices of many oil and financial
operations, and the latter is the home of the Piovincial
Government and hence most of the government departméntai
offices. They are alike in many respects, but not‘in the

form of land use controls exercised by the municipal governmént.

Theoretically, the cities are quite distinct in
terms of land use controls; Calgary uses development bontrol
in theory, but in practice uses it only in areas where
transition and/or major development is taking place.
Established use areés and new residential subdivisions are
generally administered as if under zoning, although the
Development Officer does retain the seldom-used initiative
to refuse permission to a development which meets the
requirements set out in the administrative guidelines.
However rare the exercise of this power may. be, merely its
existence, as we shall‘see, provides a coﬁsiderable amount

of discretion to the system.

Edmonton uses both.zoning and development control,

under two separate bylaws. Development control, as in Calgary,



is used primarily in areas where concentrated development
activity occurs, while zoning governs those areas which have
‘established uses or are'undergoing‘sméller—scale development -
areas such as low-density residential and service-oriented
commercia; operations. The existenée ofrthe two bylaws in
Edmonton raises .an interesting point regarding equal treatment
under the law. Property owners in different areas of the city
are receiving different treatment, ér in terms of economics,
horizontal equity may be violated. Zoning implies strict
regulation, permitted uses and limited diséretionary authority,
while development control implies no uses as of 1éga1 right,
and rule by adﬁinistrative discretion. Some owners have
rights in their lénd and are free from the discretionary
factor, while others have no such specific rights and are
subject to administrative rulings as opposed to legislative

authority.

For the sake of analysis, 1etrus assume a spectrum
with zoning on one extreme, representing rigidity, and
development control on the other, representing flexibility.
Rigidity and flexibility, for purposes of this paper, are not
to be taken as purely negative or purely positive in meaning.
The rigidity extreme is intended to represent the‘puré zoning;
with its clear-cut land use divisions, its inherent specific

rights in the use of land, and its complete protection of



established uses, hence its inflexibility. The flexibility
extreme is intended to represent the pure theory of develop-
‘ment control, with its total absence of established land

use districfs; its wide administrative discretion, and

its principle of considering each application on its merits,
hence its extensive flexibility. If we also assume that
neither extreme is totally acceptable on the basis .of being:
either too restrictive or too arbitrary, then én‘optimum |
combination of the various elements should lie somewhere
between the two. Calgary aﬁd Edmonton have each incorporated
modifying technigues to their systems, so they lie well
within the extremes of the specﬁrum, Edmonton toward the
rigidity end, and Calgary toward the flexibility end. The
new provincial Planning Act proposéls outline a system
putatively intended to combine the desirable aspects of the

systems of both Edmonton and Calgary.

The systems under comparison in this study are the
results of an evolutionary process which began when one man
was first adversely affected by his neighbour's use of land.
We have progressed from individual 1itigation; through rigid
and flexible control systems, to a point where we seek to

combine their best features.

Initial land use control techniques originated on

the basis of a 1ahd0wner*using:his right of ownership fo his



own advantage without regard for the cohseduences of his
actions. Land use controls are not an inherent aspect of
"society, but rather have evolved as a result of increasing
organizgtion in the pattern of human existence. As'people
began to crowd into villages, towns and cities, one's userof
his property coﬁld lead to éerious objectionable or harmful
effects on the property of his neighbour. In a radical
departure from the basic belief in individual rights of
property, necessary controls were intfoduced. The concept

of private property and individual rights relating thereto
included more than merely iand. In a social context, pioperty
is "the exclusion:of’the rights of others over particular
physical objects of the world with a view to enhancing the
returns made from its use or exchange to other people which
would benefit its present rightful pwner."1 Such a definition
serves to underscore the highly individualistic aspect of
property rights which came to be curtaiied in an urban

environment.

A ﬁuch more restrictive, contempoxary view of property
rights in an urban context was expressed'by Mayor Rod Sykes,
Mayor of Calgary, in words to the effect that in most areas
an owner has a right to reasonable uses which are reasonab;y
compatible with neighbouring uses.?2 The idea of individual
rights is considerably weakeged in such a definition, by the

high levels of uncertainty contained in the terms ‘reasonable’.



The element of ﬁnéertainty is centered around the aufhority
who determines the specifications of reasonability'and
-circumstances surrounding the use being pfoposed. This
element of authority is found in governmment regulations
which influence the ownership and'use'of'land in 511 areas :
of the country and at'all levels df soéiety. "It is

evident that..... land is a resource Which.must be managed
in the interest of all citizZens;.and is ﬁot simply a commo-
dity to be bought and s0ld."3 One must avoid doing harm

to others through the use of his land, placing the,public"
interest before private interests. r

¢ . This concept of public interest had créated 2 new.

outlook toward the use of property, and in particular, land
use. To protect the public interest ét the expenserpf certain
individual rights, systems of controls had Been_introduced
"fo provide for the orderly and economical develobment of‘r
communities, the conservation of natural'resourées, and a
healthy environment."% But prior to legislativelynintrodu¢éd
s&stems of land-use controls, individuals had only private
remedies to achieve some form of protection. One of théz
earliest forms was nuisance law, Which protected one.maﬁ'sgl'
right of property from the harmful effects of a ne;ghboufiﬁé
use, and which involved neighbours in thé process of litiga—_

tion in two areas of the 1aw.5 The first area was tort léw,



which determined liability for wrongful acts, and the second
was property law, concerned with rights accompanying the
ownership and occupation of land, righfs of unimpajired use
and enjoyment, and the protection of those rights from

neighbouring land use.

‘ The other form of private remedy which Wéé in
relatively“common ﬁse was the restrictive covenant. Under
this method, an individual could purchase a tract of land
larger than necessary for his own needs, locate his desired
use in the central area of such a‘tract, and subdivide
the remainder into parcels of a size desirable to himself.
These adjoining parcels would then be sold to interested
purchasers subject to a'clausg in the agreement 6f sale
which would restrict the use of that particular parcel of
land to a type of use clearly compatible with that of the
original owner. A restrictive covenant is a condition of
sale or a term in a contract which attaches to the title
of land, and as éuch is differentiated from the liability

aspect of nuisance law.

These private remedies worked ratherﬂwéll until
their utility was surpéssed in most urban areas by rapid
growth rates and incréasing technology. The growfh rate
of urbap areas in North American society Wés the outcome

of both an influx of immigrants from Europe and Asia, and’



a rural to urban population shift which gained great momentum
" 'in the early twentieth century,. Improvements and advances
in technology contributed to expanding industrialization and
the'creation.qf new manufacturing and. commercial enterprises,
which chose to locate in urban centers for reasons of
economics and convehnience. Subsequent increases in emplby—
ment opportunities led even greater numbers of ru£a1
inhabitants into towns and cities which began to feel

- pressures of conflict between landowners over entitlement

to use of land.

Some municipalities in North America set out to

. remedy the major difficﬁlties through a comprehensive zoning
process, Wheréby certain uses of land were 1imited to certain
areas; the useé permitted within such areas were also
limited.® The insfitution of such controls was necessary

to restrict the overlapping of commercial and residential
luses and hopefully limit the negative repefcussions resulting
therefrom. The private remedies of nuisance 1aw,and
restrictive covenant were difficult to apply in changing
circumstances, and even where applicable were subject to
iengthy delays in court proceedings.' The zoning concept

as introduced in New York City was subject to extensive
liﬁigation{ bﬁt the courts generally upheld the.principles

.involved, thereby establishing the new form of control.



Zoning as it is known in the North American situa-
tion is soméwhat different from its.gounterpért in England.
Throughout most- of the United States, and in many Canadlan
. cities, the American technique is favoured a system "based
on the regulation of land development through the enactment
of local zoning ordinances which allocate land uses by
district."? The English technique, which is being incor;
porated into Ameriéan zoning ordinances, especially in
urbanizing areas,S has no such zoning'ordinancé. Development
is guided by a. general plan and proceeds on thé basis of
permission from local planning authorities, who may grant
or refuse permission on any application. A national ministry

reviews local planning decisions.?

Aégording to Mandelker, this de&elopment control
teéhnique is finding more ready acceptance in growing North
American urban areas, thoggh not in exactly the same form.
Reasons. for adoption of the English techniques may be two-
fold. Flrst is admlnlstratlve pressure, in that it provides
planning administrators w1th an enormous club to wield over
developers. The second reason may be founded on citizen
pressure in that people in cities, especially in 61der
areas undergoing change, are.demanding input\into‘the
planning process, something which American-style aning

does not provide.



" Thesis

Tt is the intent of this thesis to compare the-
technigues of zoning and development control as used in
Calgary and Edmonton, not only to eaéh other; but élso:to )
the technique proposed by the provinciél government; Based
on the previously stated éremise that an optimum fofm of |
land use controls will be found between thé extremes of
rigidity and flexibility, it is intended to deﬁonstrate
that with the exception of sqme_centralizing_ciauses, the
scheme put forth:in the new prqposals is clo#errtoian
optimﬁm teéhnique than either the developmenﬁ control or
zoning fechniques as they are npwjused in Calgéry and |

Edmonton.

The new proposals are based pfimarily on zoning
legislation - they allow permittéd uses, and all the regu-—.
latory instruments are part of the bylaw. But they also
include some bfoad discrétionary provisioﬁs, such‘as»con;
ditional uses and direct control zones with no uses as of
right. Establiéhed uses are pfotected; while unplanned,
undeveloped areas are subject to strong administiative
controls. This may be closer tb an optimum technique fhan'
that of either Calgary or Edmonton, but to cléim;that it is
the optimum combination would be unrealistic since so'm&ny:
different variables must be considered in each set.of circum—

stances.



In_considering aﬁroptimum as a goal, a ﬁumbér of
diverse elements must be takenrinto account. The‘required
balanée between rigidityréna flexibility'must be-@etermined;
by considering the needs of the various participants inrthe 
landruse control ﬁrocess after having analyZed therelemehts
of the techniques to be compared. The rigidity e1éments
of protection and stability mustrbe balanced with the flexi-
bility requirements of versatility and adaptability in
balancing the needs of homeowners - who. will desire'protection,i
the civic administrators - who will seek flexibilify, and “'
developers - who will desire certain;degrees ofﬂboth rigidity
and flexibiiity. Further copsideration will be given to the
administrators, who are not only participants in fhe 1énd
use control process, but will be séen to be an intégrai
part of the process regafdless of techniqué; The authority
of elected municipal councils and political considerations'
evolving therefrom are further. elements to be donsidered.
This analysis does not intend to establish'arsingle optimum‘

. approach to land use control, but rather to demonstrate that
the system put forth by the province is .closer to that goal
than either of the types currently in use in Calgary'and

Edmonton.

If for the.purposeé of analysis we set aside the

possibility of other control techniques, and the sbédial
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circumstancehof a total absence of legislative regulations
of land uses such as in Houston,lo we can visualize a
rigidity~-flexibility spectrum, equating zoning With rigidity
and dévélopment control with flexibility; Calgary and
Edmonton have modified the basic techniques, Calgary by
applying 1iﬁitations on administrative discretion which
-exists under development control, and Edmonton b& using A
discretionary techniques such as conditional uses and
development control in what is essentially é zonipg system
of control. As the analysis proceeds it will become‘clearer
that the two cities under review have changed their techniques
in such a way as to move inward from the extremes of the
spectrunm, bu% to what extent and with wha£ comparative
results remains to be seen; The proposals of the'Pravincial
Government with respect to creation of a new Planning Act
cah also be assessed and located on our spectfum, to see how
the present practices and the new proposals relate to each

other.

Common critéria will be needed to acéoﬁplish this
purpose, and these criteria can then be complemented by
relevant details which will serve to clarify the location of
one approach to land use regulation in relation to the
others on the spectruﬁ. Such things as the bylaw and its

instruments, the structure énd powers of the relevant
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planning authorities,‘and thé appeal procedures will be
assessed to help situate each'approaCh.. The extent of
rigidity and flexibility will in each instance be as
objectively appraised as possible in the hope éf determining

an accurate. categorization.

Analysis

We will then begin in the next chapter by looking
more closely at the legal concept of zoning, the Noxth
American technique, starting with its origins and rationale,
on through its growth, acceptance and development. Cana—
dians adopted many aspects of the American te@hnique regard-
less or in spite of the differences of political structures
and legislative practices which exist in the two countries:-
The second part of thaf chapter will start by considering
the development of zoning in Alberta, and proceed through
the creation of zoning legislation in the province. This
will be done by analyzing a number df items which must be
considered when creating a zoning ordinance, as well as
reviewing the basic elements which comprise such a legisla—
five output. Then the City of Edmonton zoning bylaw will
be analyzed with refeyence to unusual or significant aspects

concerning its administration.



- 13 -

The third chapter will be a general review of the
+ origins and growth of developmént control from its 1947
linitiation in Great Britain through its commencement and
development in the province of Alberta; showingrdifferences
between the two concepts as well as any similarities; We
will -attempt to define the idea of development control based
on the Alberta Planning Act terminology, és Wellnas that of
the Town and:Country Planning Act of Great Britain. Then a
brief analysis will be made of the Alberta form of develop~-
ment control 6ut1ining some of the ﬁore sﬁecific aspects of'

its opefation in the local setting.

This will be followed in-the fourth chapter by an
assessment of the practices of developmentfcdntrol in the
. City of Calgary. This will include a brief Summary of'ité
development within the eity leading up‘to its present structure,
and will go on to outline the procedures and instruments used
in its currenf operation. Some mention Will‘also bé made

here of the use Qf this approach in Edmonton.

The fifth chapter ﬁrovides ahcomparative assess—
ment of a number of major elements of the two approéches,
with the intent of illustrating‘the flexibility of each
elemént in its appropriate setting, and in felat;on’to its

equivalent in the other city. ‘This comparison ‘is made by -
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deriving a combined flexibility-rigidity assessment of the-
elements of both bylaws in Edmonton, and relating this

assessment to the one for Calgary.

The sixth chapter will review the new provinsialg
Planning Act proposals, and endsavour to locate them on our
spectrum, in both an absolute and a relative sense. This
assessment will be made subject to a major qualification -
the new proposals were prepared under the auspices of the:
provincial government, and include many steps to centralize
authority at that level. For pgrposesﬂof this analysis,
authority is considered to exist at the municipal level
(subject, of course, to provincial enablinghlegislation),
so the analysis can be based on a considered exclusion 6f
gome of the centralizing provisions. Such an exclusion is
thought to be necessary for purposes of analysis and compari-
son. To compare -two municipally-controlled systems with
a provincially-dominated system must be a specious exercise,
. since the focus of authority in the latter is so dissimilar
to that in the others. The prévincial government in Albertas
may indeed be moving in the direction of centraliéed control
of urban land use, but for purposes of comparison it is
assumed that such control will rest with the municipality.
Hopefuily this analysﬁs will lead to an assessment which

demonstrates that the provincial proposals,_subject to the.
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stated qualification, are comparatively closer‘to an optimum

system than either one presently iﬁ use in Calgary or Edmonton.

The concluding chapter will start with a discussion.
of the criteria of flexibility and rigidity, as they relate
to the parficipants in.the process of land use control, and as
they relate to what we will perceive toc be an éﬁtimum. These
criteria include considerations of protedtioh, stability,
versatility, and administrative convenience and the relative
balances which are required in determining an optimum. Such
an optimum is also considered in relation to the interests
of the participants, whose interests are further related
to the actual land use control process. The elements of
the process, as given in the middle chapters of the analysis,
"will be further reviewed iﬁ the conclusion with the intention
of demonstrating that the new proposals can indeed be con-
strued as superior to either of the other two techniques in
terms of better serving the interests of the participants

in the process.
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CHAPTER II

THE CONTENT AND APPLICATION
- OF ZONING LEGISLATIQN

Purpose

This chapter provides a brief description of the
process of zoning. It is designed to elucidate such points
as the history and legal bases of zoning, significant
principles relevant to the analysis, a survey of definitions
to clarify the possible ambiguities in the term developed
through practice, structural aspects of a zoning ordinance,
governmental considerations in implementation and administra-
tion of zoning, and the practical application of zoning in
Alberta, seen through discussion of some of the aspects
of zoning as practised in Edmonton. The purpose is to
provide background on zoning in Alberta, with specific
referegce £o certain structural essentials, which will later
be used in a comparative format with development control

techniques used in Calgary.

" Origins and Development -

The most common form of governmental land use
control in North American society is zoning, a relatively
rigid, highly structural form of control based upon specific

rights in the use of land. Virtually any book, article or
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doéument on zoning stipulates that one of the primary purposes
. of zoning is to implemené planning by restricting éertain
types of land uses to certain areas of é‘municipality. Most
sources also claim that another principal function of zoning
is. to protect established areas, especially single-family
residential areas, from unwanted land uses - aéain concerned . .
with the use of land, but from a preventive viewpoint: to
prevent the intrusion of nonconforming uses and hence protect
‘the value of each'man's property. The firstApﬁrpose relates
to future planning, while the second involﬁes protection of

existing values.

Laux states that zoning restrictiéns are "to
control community development by undeftaking to provider
space for the projected needs of the municipality and at the
same time protect the existing aﬁd future uses of land from .
the hazards associated with the development of incompatible
uses.  Implicit in the notion of éoning is that it provides
Vcertainty and a high degree of permanency of land use patterns."l
This opinion expresses maﬁy of the ideas oﬁ Whiéh zoning seems
to rest. The elements of comprehensiveness and planning are
apparent in the ideas of community devé}opment‘and the |
projected needs of the municipality. Pfotection of exist-
ing uses from incompatibilities is stafed.QUite plainly, and
the idea of future expeqtations of similér 1and use-isi“ |

expressed through the terms certainty and permanency.
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Laux's concept of the purpose of zoning is some-~
. what in accord with the views of Babcock, who maintains that
the paramount objective of zoning is protection of the single-
family residential neighbourhood, although the purpose is
rarely if ever stated in those terms.2 Such purpose 1is most
commonly expressed in one of itwo theories, the Property
Value theory, or the Planning theory. The former theory
is predicated on the assumption that zoning serves to
maximize property values. Each piece of property in a
given community has an optimum value, and the zoning'will
eventually stabilize  when that plateau is reached.
"The basic axiom of this theory is that
each piece of property should be used in
the manner that will insure that the sum
of all pieces of property will have maximum
value,.... The zoning ordinance can achieve
this goal by prohibiting the construction.
of muisances',.... any use which detracts
from the value of other property to a degree
significantly greater than it adds to the
value of the property on which it is
located."3
This may impose undue restrictions on the use of a piece of
property but i1if such restrictions give to it and the

neighbouring properties a higher dollar value, then it is

in accord with the highest and best use of land.

Once that piateau has been reached, zoning serves

to maintain the value of property. In micro-and macroeconomic
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terms, to increase the zoning density of a particular lot

* in the middle of an established residential area would
possibly cause a decrease in the value of surrounding lots

to an extent greater than the increése in value of the single
lot. Such an action would be contrary to the ideas of the

Property Value theory.

The Planning theory of zoning sees the compre-
hensive or general plan of a municipality as the basis for
zoning legislation. The zoning ordinance is merely one of
a number of elements necessary to‘fully implement a compre-—
hensive plan, and as a subordinate instrument to thé‘plan:

the zoning ordinance must draw its validity therefrom.

Babcock views the purpose of zoning aé far too
cbmplex fo be satisfactorily explained by either of the
foregoing theories. The concept of value is too Vaéue
and too restrictive to include sufficient concerns, and
hence can not be the sole purpose. Similarly, he refutes
the concept of the planning theory as the basis of zoning
validity by stating that the "municipal plan may be just
as arbitrary and irresponsible as the municipal zoning
ordinance if that plan reflects no more than the munici-
pality's arbitrary desq‘.res.”4 A zoning ordinance based on
poor planning“should be as subject to criticism as one

based on no planning.
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Prior to the introduction of'generalized zoning
legislation, private remedies or specifiq'land use legis-
lation were the only controls. Before the Né@ York zoning
of 1916, other legislation of a much more particulérized
nature had been used to restrict land usés. However, the
City of New York felt a néed for much greater éontrol, and
had to enact it in such a way that it Wouid stand up in
the courts under questions of its constitutionality. The
State of New York established the first zoning enabling
act in 1914, which was followed in’two'yeafs by the first
comprehensive zoning ordinances.® Courts in the United
States upheld the legislation, establishing the concept
of zoning which then spread rapidly. Five years later,
seventy-six American municipalities were zoned, and by

1229 the number had swelled to seven hundred fifty—four.G

The notion 6f‘judicia1 support of:zoning'legisla—
tion was necesSaryiunder certain constitutional provisions
in fhe United States, but the situation in Canada was
gquite different. The Canadian system of government is based
upon the principle of parliamentary supremac& rathéf than
on separation of powers as in the United States. The
legislative, executive and judicial functions are npt
separate and independént; instead, the legislature is

supreme, provided it acts within the powers granted to it
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by the British North America Act, which sets out a list of
- powers for each of the federal and provigcial levels of
government in our federal system. Section 91 of the
BNA Act sets out the powers granted to the federal govern-
ment, and Section 92 lists those of the provincial govern—
ments:
"92. In each Province the Legislature may
exclusively make Laws in relation to
Matters coming within the Classes of
Subject next herein-after enumerated;
that is to say, -
(8) Municipal Institutions in the Province.
(13) Property and Civil Rights in the
Province."7
These clauses gave clear authority to provincial governments
" in the establishment and regulation of municipal governments,
and unfettered control over regulation'and distribution of
property and rights. Thus when zoning was  introduced by
provinces into the Canadian setting, there was no‘ground

for municipalities to instigate constitutional debate over

its legitimacy.

The introducetion of zoning brought a sense of
security to property owners in zoned areas in two forms:

first, protection of their districts ffom.the intrusion of
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incompatible uses; and second, a sense of stability to
" land use planning, for developers could now make some
assessment of the potential uses of their land, based on
the notion tﬁat‘Similar tfeatment would .be accorded to‘land
in similar circumstances. The court interpretatién of this
idea is: |
"The comnstitutional and statutory zoning -
principle is territorial division according

to the character of the lands and structures

and their peculiar suitability for particular

uses, and uniformity of use within the

division."8 ,

The statement of the suitability of particular
uses for particular areas éxpressés the ideaiof the permitted
use, a particular classification of use which may be applied
to all lands in a specific zone. This is centered around
the certainty element which was mentioned earlier. If a
zone is deemed suitable for a particularrtype of use,'then
any proposed use which meets the specifications‘as-set down -
in the zoning bylaw should be considered cbmpatible and will
be granted a development permit‘upon applicatién. The
permitted use is generally a use of neighbours or neighbour-

ing uses.

It is possible to envision a use which belongs in a
particular =zone, yet_which could cause problemsffor surround-

ing properties. Such. a use is referred to as a conditional
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usé, and the issuance of a development permit will depend

. on the circumstances surrounding the 1océtion of the pfo—
posed use. The element of‘administrativerdiscretion comes
into play with conditional uses, in deciding whether or not‘
to permit the conditional use to locate at the proposed
site. One important difference befween permitted and
conditional uses is that upon an application having been
made, a permit shall be issued for.the former, while it may
be iséued for the.latter.9 More will bersaid on thercondi—

tional use later in this chapter.

fhe decisions on permitted and conditional uses
within a zone had to be made prior to the enactment of a
zoning ordinance for they were a crqcial part of the ordi-
nance. The expression of rights in property in a zoning
ordinance is done thiough the permitted use listings.
The determination of which uses to place in which category
is acheived through a planning process, the extent of which .
is determined by the attitude of the local authorities
towards zoning, and'the approéch taken tohimplement it.
At the outset, zoning was intended to keep incompatible
uses of land from interfering with each other. Two approaches
were possible to achieve this end - one .was to adopt a
neutral, conciliatory‘pdsture, While the other entailed

positive action. The first fole required the zoning
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authority'to mediaté in conflicts between private intereéts,r
. attempting to reach a settlement moét_satisfactory to both
sides. The other approach places the =zoning authority in a
planning oriented position in that if had to pértake ofran;'
allocative function, distribﬁting-development oppbrtunities
throughout the community in such a way as to further the

public interest.l0

The second approach is in accord with the posifiQn
of Hubbard and Hubbard who felt that the purpose of zoning
was a positive function, and that the "stabilizing of uses
and types of develobment; and the resultant stabilizéfion
of values....are means to promote community Welfare,vnot
ends in themselves."ll The purpose of zoning must be for
the reéﬁlation‘of 1and use throughout the entire community,
rand hence =zoning must be éomprehensive; so that limitations

apply to the entire community, not just to a few individuals.

In order to provide the second, more positive approaéh‘v
to planning,.a municipality would be required to have estab-
1ishea some type of pianning organizétion to establiShv
- priorities among the areas of concern, to determine goals
or satisfactory 1évels of control within éach of the:aréas,
énd to set these out in a general plan. Oﬁce pfiorities
and goals had been establishgd, then a legislative framéwork

could be constructed to pursue them, and zoning would be one
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of the 'planks' of the legislative structuré.j'The.zoning
- ordinance thus enacted would give legal effect to the desired o
land uses as set out in the comprehensive plan, which by
itself would lack the necessary powers ofrénforéement.

What zoning Eould do was protect eXisting_develoﬁed areas

from encroachment of incompatible uses, and outline acceptabie

forms of development in changing or newly emerging areas.

Whether it is used as a technique for regulating
future land ﬁse or for controlling change in areas of exist-
ing development, zoning is primarily involved with the
»allocation of land uses within a comhunity. This allocative
function has important distributive consequences in terms |
of establishing property values. Land within any community
is nécessafily a scarce resource, SO sﬁecifié allocations
of uses are required and, under such a scheme, some owners
will suffer a relative loss in value while others will be
rewarded with relative-increases. The reégons for one .
gaining and another losing may relate tdrpolitical factors
wifhin thellocal governmental operatioﬁs, but;theéretically
the reasons will be as a result of.goVernment policy for
land use based on a comprehensive planrand requiremenfs of.
the general welfare. Such planning places limits - bn the

amount of land available for any specific use, and the
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market for it then helps establish its wvalue.

"In themselves, the physical objects of
the world have no value. Only when related
by one man to another man is 'capital value'

accrued. 'Capital value' is a social
phenomenon, not a. physical one.....".12
" Definitions

After the zoning technique had been established,
‘it became a complex legal instrument which 1mposed limita~
tions and also 1mp11ed some guarantees (with respect to
rights in the - use of-land). Different theorists through
the years have defined zoning across a spectrum ranging
from very flexible to very rigid, depending on the require-
ments of thelr deflnltlon, their 1nd1v1dual preference with '
respect to zonlng, or the particular - .instance or instances
to which they referred. One American court dec1s1on .
expressed the v1ew that after a zoning ordlnance had been
enacted, it should be subaected to contlnous study and change
"according to a coordlnated plan designed to promote zoning
objectives,'" a view Whicﬁ emphasizes a dynamic aépéct not
normally attributed to zoning.13 Mandelker's opinion of
Whatrzoning has bécome follows that definition. Zoning, td
Mandelker, is initially a method for preallocating develop-
ment opportunities (presumably implyingrthat zoning provides

development "rights"), but has become "an adminiétrative‘
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system for maﬁaging envifonmental change, and which operates-
* by responding to pressurés for change as they occur_in the
market‘place",14 hence weakening the previously ascribed
"rights" principle. This view claims that =zoning has

become what the former opinion WpuldVWiSh it to be‘— much

more flexible and oriented to change.

Another American court decision Which'impﬁtes more
certainty, and hence rigidity, into the zoning concept,

defines zoning as follows:

"Zoning is the legislative division of a
community into areas in each of which only
certain designated uses of land are permitted
- so that the community may develop in an
orderly manner in accordance with a compre-
hensive plan."13
The opinion relates land use and comprehensive planning, an
element which was one of the important ingredients of early
zoning legislation, and is intended to make relatively clear

and certain how particular areas of land can be used.

In continuing with our definitions, the next step
in completing the range will require a very rigidrdefinition
of zoning, one which may be considered an expression of

'pure zoning' theory. Such a concept is stated in The'Calgary

- Plan, a document produced by an administration which uses and

prefers the administrative technique of development control,
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more along the lines of English than American land use
.control. (The English technique is discussed in the next
chapter.) Here one must assess the preferences when

éonsidering the terminology:

"Zoning is essentially a legislative enact-
ment which prohibits evolutionary changes in
land use. Because zoning prescribes which
activities are permitted or prohibited, and
ignores the processes of growth and change,
it is inherently inflexible. Consequently,
zoning is an ideal method for maintaining
stable communities and a high degree of
permanency of land use patterns. For the
same reasons it is unsuitable for planning
areas characterized by growth and change."l16

This conception is based on an inherent assumption of the
pure theory of zoning and as such presents the extreme in
zoning rigidity, allowing no room for flexibility.' Certainty,

security, and permanency are all found to the utmost extent

under the terms of this expression.

The Zoning Ordinance_
Any zoning ordinance requires a minimum number of
elements, and more may be included according to circumstances.

Following is a brief rundown of some of the major elements

of a typical zoning ordinance: 17
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a preamble, which is considered optional, setting out
the purpose and objects of the ordinance, and possibly

the intent of Council;

a zoning map illustrating the legal boundaries of each
zone in the municipality; this is compulsory under the

terms of the Edmonton bylaw;

a list of use regulations, by district, stipulating
permitted uses and, where appliéable, conditional uses,

with requirements and situations for each;

special regulations for variances and non-conforming
uses, to allow for incompatible uses both existing and

proposed;

administrative and enforcement specifications, to explain

application and development procédures;

appeal procedures (for those decisions subject to appeal)
for refusals, or for approval of proposals which, in the

opinion of affected parties, will have injurious effects;

an outline of fees, charges; and expenses for the appli-

cation and appeal prodedures;

the -amendment process, including initiation, requirements,

public hearing rules, and rights of affected individuals;

a system of complaint procedures and penalites for violations;
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- a sepakrability clause, to protect the validity of the
balance of the bylaw if a clause therein is declared
void;

- a list of definitions of terms used in the bylaw to-

clarify ambiguities and assist court interpretations;

—~ a clause to repeal all previous relevant ordinances

to avoid legislative conflict.

The enactﬁent of a =zoning ordinénce usﬁally reqﬁires
participation from legislative, administrative; and judicial
elements of a municipal government. The legislative pfocess
at the local level is carried out by the elected council, who
are ultimately respohsible for all faceté of the ordinance;
but who are directly responsible fqr passage of the initial‘
bylaw and any subsequent émendments, The administrative
functions are performed at the local level by various branches
of thé municipal bureaucracy. Each of the various city
departments may have some input into the contents of the
ordinance and be invol%edvin supervisory capacities after
its completion. The planning department, de%elopment officer,
and municipal planning commission (if one is used) all play
concrete roles in formulation, iﬁplementation, administration’
and enforcement of the terms of the ordinance. The judicial
aspects are handled by an appointed appeal agency or the

council, which functions as a quasi-judicial body making
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decisions on appeals from administrative decisions. 'In

- the United States,.appeal can be made to the coﬁrts‘on
constitutional grounds, but in Canada appeals to tﬁe courts
can only ﬁe made on the basis of mistakes in'law or

questions of jurisdiction of the decision-making body.

Technically,ieach of the elements has separate
and rélatively distinct functions, but if_the elected
officials choose to avoid acting or refuse to act upon an
issue where‘a decision is required, administrators.may
become policy makers by default. Or an aggressive
administration may actively pursue and campaiéﬁ for.
implementafion of its own policies, either with or without
the support of the elected officials. If the administration
usurps or inherits the policy-making funétion of government;
the principles of responsible government must suffer. The
aspect of accountability to fhe electorate‘will have been
broached in that the actual policy-makers -- the administrafors.—n
would be insulated from the power of the electorate. This
will occur in any government Whefe the politicians avoid
decision-making, or where the people fail to require

accountability from their elected representatives.

" Zoning in Alberta

Municipal zoning authority in Aiberta, as in all
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the other provinces, derives from provinciel enabling

‘ legislation, since all municipalities are technically
(constitutionally recognized as) ereatures ef the provinces.
Alberfa's first general 1eéis1ation concerning ﬁunicipal
planning was the Town Planning Act of 1915, which has
evolved to the Planning Act, and amendments, of 1970,

being Chapter‘276 of the Revised Statutes of Alberte.

- The first zoning legislation in Alberta was
introduced subsequent to the announcement of the 1929J
Town Planning Act. Prior to 1929, no city in Alberta had_
a plan in effect, or a planning commission. ' Bylaws were
implemented to control specific problems. For example,
Edmonton in 1923 enacted a bylaw to implement a form of
building restrictions, and.in 1925 enacted another to set

aside certain areas for industrial use .18

During the first year after its enactment, the
purpose of the 1929 zoning bylaw was defeated by many
successful appeals, and this was coupled with the problem-
of expansion in‘the peripheral areas of the city and on
its fringes. lPrivate‘developers were quietly teking'
control of the development process due to ineffectiveness
of existing legislation. In 1948 the provinee stepped
in and exercised its feserve power in taking over the

zoning functions in both Calgary and Edmonfon, resulting



- 34 -

from their loss of control over development. The Minister
" of Municipal Affairs exercised this power as neéessary while

the cities were preparing plans and drafting zoning ordinances.

This exercise of power Waé handled through aﬁ
amendment to the 1929 Aét, and the amendment alsb stipulated
that the cities would resume control when they -were adequately
prepared to enforce orderly development. Based on a study
prepared for Edmonton in 1949, that city‘askedwthe Minister
to permit the uée of interim development control as'the only
means to cope with the situation. The appropriate amendment

 Was made to the act, and in 1950 the city had the power to
impose development control over areas for which planning

Wés underway..19

As the plan progressed, zoning was implemented té
assume control_over those areas for which planning had been
completed. ”fhe principle of zoning was fo set out inr
advance by public notice, for all to see and.abide by, the
standards applicable to and the uses to which a given portion
of the city was to be subject.”20 All the regulations were
set out in the bylaw so developers knew in advance what was
‘aéceptable and what was not, and any changés.in the bylaw
or developments differing from the standards had to péss

through formally approved channels,.
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Zoning in Alberta derives its vdlidity from the
" specified purpose of the Planning Act, as stated in Section

3 of the Act:

"The purpose of this Act is to provide means
whereby plans and related measures may be
prepared and adopted to achieve the orderly
and economical development of Land within
the Province without infringing on the rights
of 'individuals except to the éxtent that

it is necessary for the greater public
. interest."21

’

This section of the legislation was very encompassing, leaving
. room for'virtually:aﬁy form of controls. Zoning, as-the '
most widely used and accepted_techniqué, could easily be
acéommodated within the stated parametérs. Specific
authorization for zoning is given in Section 119:

“A council may pass a zoning bylaw to

regulate the use and development of land

within its municipal boundaries and for

that purpose may divide the municipality

into zones  of such .number, shape and size

as it considers advisable."
This is illustrative of the Canadian practice which requires
provincial appfoval of a zoniﬁg ordinance before it

becomes law.

' Zoning in Fdmonton

‘The City of Edmonton has enacted a zoning bylaw
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‘being Bylaw No. 2135, "A Bylaw to Zone parts of the City

of Edmonton thereby regulatingkandfcontrolling present and
future developments therein" . 22 As required of a zoning
bylaw under Section_lSl of the Planning Act Section 3(7)

of the bylaw states that both the zoning map and the District
- Schedules (schedule of permitted and conditional uses) as
appended are a part of the bylaw. Because they are part of .
the bylaw, they are accorded legal status, and American |
technlque which differs from the Engllsh development control
practice whereunder a map, a land use classification guide '
and'a schedule of uses may serve as instruments fer'the

bylaw, but are not part of the bylaw itself.

Edmonton has expressed a heavy‘relianee os beth"
the General Plan and Regional Plans. ;Section 3(8) of the
bylaw states that no one is torcomﬁence any development Wﬁich
is not in accord with the Preliminary Regional Plan. If a
developer seeks to change the zqning bylaw in a manner'notr
in accord with the‘plan, according to Section 92(13)(b) of
the bylaw he must first attempt to amend the Plan.

Any zoning bylaw has some 1nherent rigidity
However, due to:changing tastes andA01rcumstances, flexi-
bility is required : Generally this is achieVed through '
four instruments:23 the condltional use, which is legisla—

tively provided flexibility and is stated in the bylaw,"
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the non-conforming use, which is protection'granted tc
existing uses which dc not conform when the zoning
classificaﬁion_of an area is changed; the variance,rwhich
proyides administrative relief for circumstances requiriné
special congideration due to unusual hardship; and aménd--
ment, the exercise of the legislative process to changc

the bylaw so an existing or proposed use will conform.

The conditional use is a normally écceptable land
use which may require special consideraticn_given the phycical
coﬁstraints, tﬁe natufe of exiéting developmeﬁt, or fhe
planning objectives of a specific Zonc. A ccmﬁon cppiica—
tion of the conditional use is for transitional or buffer "
Vzoning between two adjolning zones of‘different‘categories.

- The non-conforming use earns protection since it wés a per¥
mitted use until the bylaw chénged, thfough no fault of the

user.

The variance technique of prcviding flexibility
is an administrative tool which can sometimes appear as
favouritism. Laux defines a variance as "an authorization |
for the establishment or continuance of a building, |
structure or use of land which is prohibited in the bylaw.ﬁg4
A variance is granted on the basis of uncommon hardship

caused by the nature of one's land or building. ;Persoqal
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problems are not a consideration. The situation must be

. uncommqn; and granting the variance must hot bef”unduly
adverse to the public interest"25 - a highly discretionary
factor. Section 123(d) of the Planning Act éraﬁts the local
authority the power to grant a Variaﬁcé, but Section 128(4)(d)
specifically denies an appeal body the same right‘. This
appeal aspect is .not a consideration in Edmonton, hbwever,

- for the city.ﬁaS‘not.granﬁed the néqessary péwey tO‘thé
initial local approving authority.

The 1aét of the common flexibility téchﬁiques is the
power of a@endment. A desire for'améndmenf can indicate
that the initial breparation of'the zoning ordinance was
imperfect, or that times have changed and new circumstances
:require new regulations. In Edmonton, any améndment must
comply with existing plans (as stated in Section79(13)(a)
and {(b) of the byiaw), or elsé:steps must be taken;toAaﬁend
the plan prior to adoption of the amendment. VThe local
council has been granted the power to amend the bylaw undér

Section 134(1) of the Planning Act.

A further political consideration of the amending
process arises. over the gquestion of downzohinvl 1When'cén_
sidering proﬁerty Valqes in relation to zoning, oné must also
" consider the possibility of the local council; fof whatever

reéson, downzoning a piece of property which may have just
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been sold. - Zoning implies and in many instances prescribes,
. a right to do certain things with a parcel of land. Thié
righf can be bought and sold as a commodity. Once a
tfansaction in land has been compléted, a subsquent
downzoning (législﬁtive reduction of intensity of usé
permitted) takes away that right, after it has been pur-
chased. Political, economic, and moral factors all bear
as much consideration as the plannlnﬁ aspect. A question
of compensation may arise, but it is rarely paid unde% R
North American planning practices. In,fhe United States’
such taking of property is permissible if it‘is in accord
with a comprehensive zoning scheme.  In Alberta, 1eéis1ation
specifically precludes compensation for losses suffered fhfough
land use controls. The Planning Act states:
Section 135 "(1l) no person has a right to compensa- '
tion by reason of action taken
- through a zZoning bylaw.
(2) or through a development control

bylaw 1f the same effects were
obtained through a zoning bylaw. 26

The Edmonton zoning bylaﬁ uses common practice
with respect to basic adﬁinistfative procedure, folldwipg
the aufhdrity granted in the Planning Act. Section 122(a)
of the Act stipulates that a.zoning bylaw shall "provide for

a system of development permits or building permits, or both,
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and the proceSseé under Which:a permit may be issued,

refused; suspended, reinstated and revoked....". The Basic
document.in the development process is tne development permit,
‘without which no proposal can proceed. Technicallyﬁ(Section
2(f1)'of the'nct);“the final development perhit as issued

to the developer includes plans and spectfications of the
development as well as the permit itself. "Section 3(1) of

the bylaw requlres that no one undertake any development until
the appllcatlon has been approved and the permlt has been «
issued (with the exception of certain lesser-typeS'of develop—
ment which do not require approval). 'When'ﬁ permitfis approved
for a permitted use, tt will Dbe iseued and no puplicrnotifica—
tion is required, since there is no appeal jrom approval of

a permitted use. If a permit is approved for a:conditional
use, public notifioation is required as set‘out in Section
©124(1)(a) of the Act - a notice posted on the property, or
written notice mailed to all affected property owners,
(described in the bylaw under Section 5(9) as owners of land. -
wholly or partly within 200 feet of the site) anpuﬁlication
of the decision in a local newepaper. Pubiic notificetion

is required tokpermit time for:affected owners to'lannoh an
appeal. However, if no such appeal is launcned Within;four;
teen days of notification, then the permit shall be issued:

Edmonton has adopted the second requirement - mailing.
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The Planniﬁg Act does not set an exﬁiry iimit on

. permits issued under zoning. (The time limit under dévelop—}
ment control is twelve months) The Edmonfon bylaw however,“
in Section 5(14)(a5 étipulates that the peimit“shall expire
after ninefy days if work hés hdt‘commenced on the approved

development.

Administration of the permit procedure is handled
by'the.Development‘OfficerAand his Staff;_foywhgm the}tasks;,
.but not the responsibility, may be delegated. The position -
in Edmonton is held by the Director of Planning according to
‘Section 5(1)(a) of the bylaw. Section 123 of the Planning
Act lists the .duties éf‘the development officerirpait (e)
_requires '"that the development officer or municipal planning
cdmmission appro?e an application fbr a permitted uéé upon
the applicatiqn conforming to the'pfovisions of the zoning
bylaw....", and gives him'discretionary authority over
acceptance, rejection orjréstriction of conditional uses,
and the option of ocutright refusal over uses listed as
neither perﬁitted nor conditional. However, undéf Section
124(3) of the Planning Act, and Section 5(1)(d) of the
bylaw, the Deveiopment Officer, acting on hisvéwn‘éuthority:
may determine that a use not listed in the District Schedule
as appended to the bYléw‘iS similar in characterJdnd purpose

to other permitted dr conditional uses in that zone and may
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approve it subject to the public notice fequirements given

for'approval of a conditional use.

The aspect of requiring a ﬁermit to be issued for
a permitted use is the backbone of zoning. Zoning'is,built
around the idea of a sense of secufity in knowing how a piece
of property may be de%eloped. Zoning provides a specificl
'rightuof use within each zone. Section 5(8) of tﬁe bylaw.
“provides, as discussed above, that if anvépplicetieﬁ“foreapw
permitted use comﬁlies with the bylaw and any discfefionary
requlrements of the Development Officer such as those per— |
talnlng to aesthetlcs or utlllty requlrements, then a. permlt
shall be‘lssued. No ‘public notlflcatlon is required, for
Section 128(2) ef the Planning‘Act.states that no right
of appeal derives from approvalland issuance ef a2 permit fof
a permitted use provided that use meete ell'the neceseary
specificatione. fhe courts, throﬁgh a wriﬁ of mandamus, can
compel a Development Officef to issﬁe a permit if all the 7

requirements of the bylaw have been fulfilled.

Accempanying the adﬁinistrative provisionstof the
Edmonton zoning bylaw is a list of Zoning Districts?:giviﬁg
the abbreviation and designation of each zoning classificetion,
and lists of land userrequirements, stated ag General Regﬁia—
tions and Special Provisions. The‘District“Schedules;,containing

information on permitted and conditional uses, and regulations
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pertaining thereto, are;given as an appendix to the bylaw
(Appendix No. 1). The bylaw is made complete through the:
inclugion of a zaning map, or seriles of zone maps (Appéndix'A
No. 2),‘whichts§ecificaliy delineate the boﬁhdaries of each

zone.

Administrative provisions are also‘involvéd in
making the 'somewhat inflexible Zoning Bylaw control"27 more
flexible. -The -City of Edmonton uses three of the four
:,previously mentioneq techniques: conditional uses, non-
conforming uses,“aﬁd"émendment. Vériancés aré not permitted.
' These techhiqués:afe'gll given ih,and Conffo%led through
the zoning bylaw, which tends to minimize the discretionary
element conEained in them. Even conditional ﬁses, which
tend to open the dobr to much administratiﬁe discretion;
are limited in each zone to a list of uses, stated,iﬁ the

bylaw, for which a permit may be issued,.

The Edmonton bylaw also provides forradministrative
discretion, in a limited sense, in three separate sections.
Section 3(4)(a) provides the Development Officer with
absolute right of refusai over any use if in his opinion'ﬁn—
satisfactory arrangements exist for provision of neceésary
utilities; Section 5(1)(d) provides the Development Officer
with broader discretiénary power through the right of

determination of "similar use". Such approvalzis subject -
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to the same appeal prbcedures as. conditional uses.

,éection 7(1)'grante‘tﬁerDevelopment“dfficer the
‘right to refuse, sfetiﬁg‘reasons, any deveiopmenf "if.in -
. his opinion -it is unsatisfactory.by reason.of'designp
character or appearance.'" He is advised by an Architectural
Panel, but is not obliged to follow their advice. i ~This ie
aesthetlc dlscretlon which is cons1dered by some as an’ impor-
Mtant means’ of protectlng values 28 This is rather uncommon w;
in the rest of Canada where people rely more heav11y on -
the "rule of law” pr1n01p1e that a rlgld zonlng bylaw |

provides. 29

Develepmenﬁ‘centrol was aleo retained as a flekf— .
bility technique- to malntaln control over large unzoned tracts
of land within the city, areas for which epe01f10 plans and
policies had not been determined. Zoning could be used to
handle this problem, through‘the use ef very festrictive
zones, but development control was'adminisfratively-preferable
in that the zoniﬁg bylaw would not have to be amended for
each acceptable development proposal. The Edmonton zoning
bylaw, Section 3(6), provides that any unzoned‘areas Will..
remain under interim development'coetrol, and avLand Use
Classification Guide was prepered.to set out the specifics

of the Development Control Resolution and Bylaw.



The introduction of development control raiseshthe,
spectre of administrative discretion gnd abuses which could :
" follow its exercise, but Edmonton has attempted to minimize -
the ‘exercise of such-discretion. . The Land Use Classification
Guide sets out seventeen classifications of land use to fall
under development control. Eleven of the seventeen are also
listed in the Zoning Bylaw, and'the Guide states that "the
Development ConfroliOfficef shall deféfﬁine aﬁﬁlieafiens ‘
within such areas hav1ng regard to the purpose and 1ntent
yof these Dlstrlcts“BO as stated in the Zonlng Bylaw. .Ih |
“addltlon each of the seventeen- dlstrlcts is "prefaced by
a General Purpose clause which sets out the purpose and
function of the particular district."3l The 'Genersl
Purpose’ is derived from tﬁe'Regionél and’Genersl Plans- for

Edmonton.

The Council Resolution concernlng development
control states in part that: ”the Map entitled the Land Use
Classification Guide, No. DCR-1 and thefregulations entitled
the Schedule of Permitted Land Uses and Regﬁlations for areas
not included under the Zoning‘Bylaw, both attached and form~
ing part of this Resolution, shéli_govern fhe*Develepment
Control Officer in advising the general public and deter-
mining applications for development .on all 1and not included

in -the Zonlng Bylawx " 32
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Clause 4 of the same resolution provides that:
. "In the event that there are ambiguities
or conflicts of the permitted uses and
regulations the Development Control
Officer shall be bound by (the General
Purpose clause  for each district, the
provisions of the Regional Plan, and)
the general purgose and intent of the
Zoning Bylaw."3
It is nqﬁ clear, even to a spokesman for the Dévelopment Control
| Officer, what is intended by the phrase ''ambiguities or
conflicts".
Further attempts gt_restriptipg adm@nistrative ,
discretion are provided in Bylaw 2624, the Development Control
Bylaw. Section 4(1) of this bylaw provides that "permitted.
development' as listed in the Development Control Order does
not require a development permit. Section 7(3)(b) of the
Bylaw requires the Development Control Officer to be governed
by the Resolution adopting a Land Use Classification Guide.
Yet an Edmonton Senior Zoning Officer, speaking for the
Development Control Officer and being involved with the
administration of development control, intimated that
administrative discretion under- development control is wide-
ranging, and the Development Control Officer is not con-
" cretely ‘bound by any‘éf the various restrictions. He felt

that even a permitted use could be refused on the basis of

poor design or poor planning ~ that is, if it did not .fit.
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in with the amenities of the area.34

This position seems to confliét with the intent
_of both the Development Control Resolution and Bylaw, which
‘require the administration to be bound by the Guide and
Schedule. Calgéry City Council makés-no Specific mention
of the Guide or Schedule in their bylaw, so one may con-
ceive that ' the Calgary Developmept'Officef.is not bound,
accofding-td'brovisions‘ofTSection 107‘ofﬂfﬁe Planning Act.
(A more detailed analysis of Section 106 and 107‘and their-
rélatiénship to development contrbl will bé made‘iﬁ the m
third chaﬁter.ﬁ' The Edmonton céuncil.haé;zﬁoﬁéver,dinciudéd
specific:binding’ciauses,'and'since the Devélopmenf‘Controi
Officer is considered an "officer or servant of the Council”
(Section 5(2) of.the Development Control Bylaw), one should
be able to surmise that the intention was to bind the

‘administrators.

Appeals arising from the processes of =zoning are ’
dealt with by a Development Appeal Board,'establiéhed under
. Section 8 of the zoning bylaw aS'authorized by Section 127
and Section 108 of ‘the Planning.Act. The Board hears
appeals on any decision except approval of a pe?mifted use;
from any pefson'claiming to be affected by a.decision of
the‘Developmeﬁt Officer or the Planning Commission. The

Edmonton Board is composed of a Chairman and six others,
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appointed by Council for three year térms. At 1east»0nef
member of the Board; but not a majority;;is—to.be a Counéil
member, ~ThérBQard has a Vice~Chairman appoinfed by other :
: Béard members. The bylaw states explicit;y ih Section 8(b)
that any decision reached by the Board is in no wéy to be
construed as establishment of a precedent, either to reassert
the merits of each caée, as stated in the Planning Act,.or
" to 1égislatiVel§'restrict“adtions Whiéﬁ may commence on these
grounds. A schedule of fees is set out, related first to 
" which ﬁarty‘appeals, and second, to thexvalue'of“thé'proper%yi
,if'tﬁé owner appeéis; B ' L B h

" For areas under de&élépﬁentrcoﬁtrol; appéais go firsfr
to the DAB, which is the same body as that under zoning, and
can then be taken fo Council. This appeal to Council is é.
provision one does not find in Calgary, and one which under-
mines much administrative discretion by placing the final

decisions in a more accountable legislative format.

We have now surveyed some of the basic theoretical
and practical aspects of zoning - as it islgenefally under-—
stood and as 1t is applied in Alberta, The Edmonton zoning

practice 1s not a form of pure zoning -due ‘to the numerous



‘ discretionary areas in the Byiew, but the system is based
on righfs in land in appropriate‘areas‘and cah be dis-
tinguished from development control through the prevalence
of established zones where permitted uses predominate;
DeVelopment'cpntrel does co-exist with zoning in Edmonton,
but council has atfempted to keep a tight'rein over any
exercise of diecpetion thereﬁnder by requipipg adherenee-
to the Gulde and the Schedule which accompanv it. The
Development Control Offlcer, regardless of those stlpula—-
tions, feels he exercises much discretion and could refuse.
‘an otherw1se permltted use.‘ Councll retalns the flnal Word
in any event by acting as a second 1eve1 of appeal after‘

‘the Development'AppealﬁBoard;
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CHAPTER ITI

DEVELOPMENT CONTROL

ORIGINAL FORMS

Purpose

This chapter is intended to outline the background
of development control and Alberta legislation relating fhereto.
The review commences by outlining the initiation of development
control in Great Britain, and the legislation on which'i% is
based. This is followed by a historical sketch of the fechnique
as it was introduced and developed in Alberta, more or less
as pure development control - including some restriétions,
a méjor inconsistency, and the speéific‘fofm of legislativé
authorization for its use. The chapter closes with a mention

of the major criticisms of development control.

The British Form of Development Control

The earliest form of development control legislation
is the Town and Country Planning Act of 1947, which initiated
development control in Great Britain. This was a piece of
post-war legislation designed to centralize land use control
authority in order to minimize the unprbductive use of land
in a country where land is one of the scarcest resources.
Section'12(1), Chapter 51, of the 1947 Statutes of England,

provides that:
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"Subject to the provisions of this section
~and to the following provisions of this Act,
permission shall be required under this
" Part of the Act in respect of any develop-
ment of land which is carried out after the
appointed day."l
"Deﬁelopment"‘was then déefined in Section 12(25 as’ "the
“carrying out of bui;ding;'engineering, mining, or other opera-
tions in, on, over or under land, or the making of any material
change in the use of any buildings or other land. "2 The Act .
then goes on, as does most land use control-legisiation, to

list a number of types of minor forms of development which are

- excepted from the procedures andrwhich'reguire_nb formal approval.

The basis of the British scheme of éontrols is‘generali
Aplaﬁﬁing,‘asAopposed to precise, comprehensivé planning: fof
example, an area. would be generally'designafed residential, -
as opposed to the more comprehensive single-family or multi-
family residential classifications. Future demands, desires
and land requirements would détermine its ultimate allocation. .
Thus there were no specific requirements set up for densities,
height, bulk, side yards, and so on, eliminating much of the
technical and structural aspect of zoning legislation. 1In
order to assure a rational bdsis for decision-making at the
local level, each local authorit&’was required to submit a
local development plan to the Minister for approval. The
plans were kept current through a requifeﬁent of renewal_every
- five years, and were to be based on a survey of matters |

expected to affect the development of the local area, such
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as physical and economic characteristics, population statistics,
communications, transportafion, anyrother_matters which may

"have an effect, any matters which the Minister wiéhed considered,
and any éhanges expéctéd:iﬁ'ény of the fbregoing,‘and efféctér

those changes are likely to. have.S.

The Act states.thaf “permissioﬁ is required for the
carrying out of any development of land."% If permission was
refgsed to‘any developer or if conditions were attached which
the developer felt were unjustified, which rendered the land
unﬁsable,“the.owner‘of the land could serve a notice (a
"purchase notice”).on the‘local.council requiring that body
to'pgrchaée his lana.‘ Such a notice isrsubjéct f§ ministerial
épprbval; andhthe-Minister mayrghoose‘ohe of a numbéf'of
options: he can approve - -the purchase notice outright; he .
can reverse the rejection or approval as given by the local
council; he can remove any or all of the réstrictive'conditions,
or change any of them-as he desires to make the development
more feasible; he can give approval for a different. type of
development on the condition that suéh an application is madg;
or he can have a different local authority purchase all or
part of the land.® This ministerial control does not interfere
with local political accountabilities for control of land use

rests with the Minister.
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Development control largely served the developer,
especially in new developments. There were no speoificfrequire—
' ments_laid down, so one could plan his oWn:development and
‘then seek to have it approved, quite a differenf situation
from zoning. _The:planning decisions and.development’approva1‘
procedures were administrative acts, and cnanges'in land use
regulations were also administrative, subject only to ministerial
' accountability, and not the concern of_localicouncils. Hence
the infusion of politics was minimized, so the process was .
much smoother to operate when anything innovative happened.

This same flex1b111ty could have served to the detrlment of
the developer had the- de0131on—maklng power been otherw1se
exercised. But in either case, the -administration was
| utllmately accountable to the Minister, eo there was -an
ever—-present check on the exercise of the discretionary

power.

This discretionary power was not, in any case, an
entirely arbitrary matter as it is often conSidered to be.
The local authorities did have to function Wiﬁhrregard to
their respective master plan, which inflicted some limitations.
And further, the Town and Country Planning (UseVCIaeses)
Order, 1950, set up "eighteen classes of uee, rather like
zone classifications ;n North America, and' a personJWhose

land is used for a purpose mentioned in a class, may convert



to any other use in thét class without permission”.6 This
served, however, only to relax the administrative controls a

'littie, not to loosen them extensively.

[}

TheMideé fhat ¢6mpenéation is‘paid for land rendered
unusable by development control action (as mentioned. earlier
in this‘diSCussion) differentiates the British techniqﬁe from
both Amefican zoning, and development éontrol as it is practised
in Alberta. The British plan provides further compensation
to 1ando&nefs th sﬁfféf'a réiafivellgéé‘ihyiéﬂd Qélue'througha
develbpment Conﬁroi'praétice, and also caﬁtﬁres a portion of -
the bettermentrvélue‘from 1aﬁdo%ﬁers Who_ggin.?hroﬁghmthé: |
exercise. of éhe control.?  The American zoning‘techniqué*“
provides for néither, provided fhe zoning‘ordiﬁance is in the
general interest of the pﬁblié.‘ Alberta 1egislation specifiCally::
denies the entitlgment of compensatidn to anyvlandowner by‘feason
of the making or passing of, or any provision cbntained in, or
any lawful action taken under either development control or
zoning.8 |

Introdubtibn‘and Growth of Development Control in Alberta

The British concept of development control was first
introduced in Alberta in the 1950 revisions to the Town Planning .
Act as a means of providing municipalities with temporary

control of land use while they were in the process of preparing



a general plan antecedent to enactment of a zoning,bylaw.9
It was referred to as "interim development control" in that
it was to be applied only as a means of teﬁporary administrative
control. The 1953 version of the Town D1ann1ng Aet, Section
69(2), prov1ded that
"Control shall be exercised over the develop-
‘ment within the municipality by the council on
the basis of the merits of each individual
application for permission to develop, having
regard to the proposed development conforming
with the general plan belng prepared" 10
Because a development control order was con31dered temporary
in nature,'lt was not formally structured with a schedule of
uses, land use classification guide, or map of districts. As
the planning for each area of the city was oompleted,'it would -

be included under a zoning bylaw and the jurisdiction of the )

development control order would recede”aocordingly;

The practice of'development control was introduced
in 1950, two years after the Minister of Municipal Affairs
had found it necessary to bring supervision of land use control
throughout the province under the immediatefjurisdiction of
his department. The cities had been losing conrrol over
development, especially in urban fringe areas, so the provincial
government exercised its power to regain suoh control The
1950 amendment‘prov1d1ng for development control 1mposed limits
on its use by prescribing specific powers and certain methods

of administering the scheme,11 but the powerernecessarily
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provided broader discretion than zoning. Negotiations over
land use classifications for spécific developments were not
- as formal or as public és under zoning since deveiopeis

and administrators worked privately on details of}proposals,
apdq;egulations for a specific deVelopmsnt‘Were published
only after negotiations on the proposal were compléte. The
technique was primarily for "emerging, emergency, and unplanned
situations," and was considered most applicable in the
"rapidly expanding metropolitan céntres,"12 to which the
:practicg_was limited. It is interesting to speculate, as
Bettison et al do, that the continuing expansion of the two’
" major cgntres'may:be attributed to this policy of interim
- development control:

"It is ironic, therefore, that the flexibility:

in handling rapid growth afforded a local ‘
authority by an interim order offered precisely
the ideal conditions required for attracting
further growth. Negotiation is more attractive
to the management of privately organized capital
in its problems of location than conforming

to previously prescribed standards or engaging

in a public ritual over bylaw amendment, and

the metropolitan centres had a clear advantage

over other smaller and less rapidly growing
urban centres."13

" The 1963 revisions to the Act continued the concépt
of tempdrary development control. When all orApart of a |
general plan was adopted by the city, the zoning bylaw was
to be amended acc&rdingly, reducing the area un&er development

control. Amendments made in -1967 provided for a municipality"
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to exclude from the zoning bylaw any areas of land covered

by the genéral plan, and retain them under development
"control.l4 This amendment had been requested by the~City_

of Calgary to allow implementation of the downtown development

';plan.15

When the 19270 version of the legislation, knawn as
the Planning Act, camé out, it apparently'ﬁrovided for a
municipality to retain any area under‘development.qontrol,for
to enact a zoning ordinancé and 1afer 6n returﬁ to,developmént
control. Section 98(a)lprOVided thatiafter adopting a general
plan, a_coupcil "may, at any time thereafter, exercise or
continue to exercise development control ovéf all or part of
the land included in the general plan...‘..".16 Thié may have
.seemed too flexible in the eyes of the provincial authorities .
for, in 1972, the option of impleﬁenting thiﬁg and returniﬁg
to development control at any time was removed.. Under the
initial wording, an urban area which had been granted the
riéht to exercise development control cquld plan and zone
any area, only to revert to development control at a later
date, thereby nullifyihg any certainty or security available
under zoning. After amendments were made, fhe phrase was
found in Section 98(1)(a) and Was modified to read: - "When
a general plan is adopted, the council (a) may continue to .
exercise development control_ovef all or part of.thé land
included in the general plan..."17 Thé option of‘changing

T |

_back and forth to zoning had been removed. .. ... . -



Milner expresses the opinion that experience has
shown that '"no municipality that is satisfied with its interim
development control powers is in any hurry to prepare a pla,n,“"18
implying that municipalities tend'to favour the amount of
power which they can exercise under.develoﬁmenﬁicontrol.i The
"concept of development control as only a temporary measure is
presently defunct in Alberta. Provincial legislation provides
that a municipality can exercise one or the other, or both,

within its jurisdiction.

LegiélétiVé Restrictions

The type of development control thch the.Act
‘authorizes is virtually a pure form of development control.
One,restrictive.sfipulation is fouqd in Section 98, requiring
the adoption of a generai plan, and this idea of administéring
according to the plan is furthered in Section 100(2).
F. A. Laux, in a descriptive rewording of this section, outlines

as the principle of development control:

n_ ..that an application for development

is to be .dealt with on its particular .
merits having regard to a plan which is
emerging or has been adopted, a plan which
by its nature: is general and expressed in
broad terms. 19 ‘

This planning device, if it has no other reason, must be
to provide some form of constructive guidelines fdr the

administrative decision-making process. Section 106 provides



that a council may pass a resolution concerning rules for the
use of land by which planning authorities shall be governed,
‘while Section 107 stipulates that other guides may be

. adopted but are not part of the bylaw in any case. There

being no.concreté restrictions applied to‘the practice of
dévelopment control according to the Planning Act, the possible
extent of the exercise of administrative discrgtién by planning

administrators is virtually all-encompassing.

There apﬁears to be legitimate cause for Qoﬁcern'
over possible cénfusion stemming from the terms of the,Planning>:a
‘Apt regarding deveiopment,cbntroll Seétion 106 providesAthat |
if rulés'respecting the use of land are enacted, they shall B
govern the actions of the plénning authorities. Seétion‘107:
provides for the optional adoption.of a land use classification
guide aﬁd schedule of permitted uées '""by a resolution of a
council under section 106,....but such a guide or schedule
is not part of the development control bylaw." One interpreta-
tion of the phrase '"under section 106" implies that since
the guide and the schedule, which are authorized under Section
107, are passed according to the terms of Section 106, they
are also binding on the planning commissioh and the development
control officer. This view is supported by F. A. Laux,

Acting Dean of Law, University of Alberta,.and by the courts
in Figol vs Edmonton City Coupcil: ”f..by section 106 of the

"Planning Act the development control officer is to be governed



by such guide in dealing with applicationsl.."zo_and: "It

is questionable in any event whether the (Development Appeéi)r
board is bound to observe all the provisions of the Land
Usé Classification Guidé, although this is binding on_the

development officer.ﬁgl

If this position is taken to be correct,; then it
conflicts with Section 100(2): ”Contrél shall be exerciséd
over development on the basis of the merits of each individual
applicafion for permiésion fo éarfy:ouf deveiopméﬁt;w.";‘ It
this statement was apﬁlicable only to the appeal agencies,
hthen there Would gé no majbr incoﬁsisfeqcy; b&t.it wﬁuiafh
seem more logical to assume that "control' as stated here -
Teféis to that grantéd undef Section 105(b): ;”..1authofi§e
the development officer or a municipal planning gommissidn to .
receive, consider and decide on applications...". If Section
100(2) is to be in accordance wifh the~stafed interpretation
of Sections 106 and 107, then development control in Alberta
"can only exist at the appeal 1eye1, since the administrators
are bound by the instruments, while the appeal agency is boﬁnd'
" by the bylaw, of which, according to Section 107; the inétruﬁents
are not a part. Hence the appeal agency has freédom‘to decide
while administrators are bound, providiﬁg developﬁent control
only at the appeal level. This is not the.writer's_impression

of the intent of the provincial statutes.
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Aﬁother interpretation of the ﬁerms of Sections
106 and 107 would conclude that the guide and scheddle,r
'when passed under.the rules of 106, are to bind the develop-
ment‘officer and planning commission, yet Section 107, ih 
saying "but such a guide or¥sqhedule:is potepart of the
development control bylaw' can be interpreted ée releasing
the adminisfrators from that binding commitment. They are
to be'bound by the instruments, but since it wouidlnot be
" in violation of the bylaﬁ'to breach that stipulation, approval’
can be withheld f£rom a permissible development.L The‘develeper's
.oniy recourse is to therDeveloﬁmeﬁf Appeal Boerd, which:is
net reetrictea,at all; ahd which leaves hiﬁ hé appeai‘te the .
. courts on- legal or jurisdictional grounds which may-exietyinsofar
as the Development Officer was concerned. - This situation will

‘be related to Calgary practices in the next chapter.

Legislative Authorization

The specific authorization for the exercise of
development control in Alberta mustrcome ffom the Minister,
such an order being issued:on the basis of a request from a
‘municipality which intends to prepare a general plan,rand
such.request conforming to theréonditions listed in Section
101 of the Planning Aet. The development control order serves

to authorize the repeal of existing zoning ordinances and



enactment of deVelopment control; it gives the ferminatipn
date of the old bylaws, and the new mannérs of administration
- and matters of consideration;.and it prbvidés for thé éontrol
of development by means of a system of permits;~'(SeCtionS‘
102, 103, and 104 of the Act). Section 111 siipulates.
further that the effective date is concurrent with passage gnd

approval of a development control bylaw.

A aeVelopment control bylaw contains a numbei of
fhe same basic elements.as a zoning bylaﬁ - the definitibns;
the administrative structure, development permit application
and issuance procedures, appeal rights and prqcedures, and
enforcement provisions. Land use classificafioniguideé,
schedules of permitted uses, and district maps may be included,
but are optional and.are not part of.the'actual bylaw. TSection
106(1) and the Act.gives a local council the option of providing
rules respecting the use of land for developments in specific
aréas. Ii enacted, these rules will guide the,actions of -
the municipal planning commission or deveiopmentrofficer
fegarding technical specifications of developments when déaling

with applications.

0

The development permit is again.thé basic instrument
controlling development, and is defined in the Planning Act,
Section 2(fl), as "a certificate or document permitfing a

development and includes a plan or drawing or set of plansf



or drawings, specificétions or other documents upon which'

the permit is issued...". Development control has no permitted
‘uses per se, SO0 a developmeﬂf permit issuéd in Calgary indicates
that the proposal meets tﬁe requirements of Bylaw 8600 (The
Deveiqpmept.06ntrol Bylaw), the Rules Respecfing‘the Uge of
Land, the Land Use Classification Guide and A Schedule of
Permitted Uses (which have been enacted in Calgary and are
considered generally binding on planning adminisfrétors),

the Calgary Planning Commission requirements, and has success—~
fully passed through or not been subjected to the appeal

procedure.

Since there aré no ﬁermitted uéeé, aﬁy pr;posal_is
subject to appeal. The prOQisions for establishing a
Development Appeal Board under development control are given
~in Section 108 of the Planning Act. The appeal board bases‘
its decision on consideration of the facts of the case, the:
bylaw which is in force, and the general plan, but ié not
bound by any of these, or by any .other instrument -used to
guide administrative decisions. Appeals from Development
Appeal Board decisions in Calgary can be taken to thg courts
on Questions of law or jurisdictioﬁ, but with development .
control, many decisions are based on discretionary authority.
In such cases the court cén only assess whether the discretionary
power was abused, basea on whether the power of discretion was

stated as limited or absolute in the governing 1egis1atiqn.22



Major Criticisms

Under the theory of development control, there’is‘
no 'right' in property comparable to permitted uses under
ZOﬂing. Every development proposal needs separateiapproval,,"
which is not guaranteed in any'case. ‘There areinoﬁzones with
: pefmitted uses; instead there is a system of land c%assification
districts which outline preferred uses, but which ensure
nothing. This lack of certainty and stability is one of the
two ﬁain criticisms of development control - zoning, in Canada
at leésf, is fegardedras a secﬁrity blenket to protect'the
éﬁenities,pf'esfablished areée,fproviding both eeftainty and‘
'stability."But as one observer pointed ou't,23 any zoning
category is only guaranteed ﬁntillthe,next meeting'of the
iocal'council, where the necessary steps can be taken to
commence the amending process. . The process may be difficult
at times, and to initiate if change must be‘clearly‘beneficial.
to the area, or politieal muscle must be exercised, and though
it may be more 'democratically;'enacted, it prodﬁcee change’

and hence necessarily attenuates one's sense of security.

The eecond major criticism directed at'development‘
contpol is the extent of the discretionary power which must
lie in the hands of the administrators. These,aftacks foresee
corrupt or isolated adninistrators seeking personal gain or

distributing personal favours to self-seeking developers,or
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pursuing a strict, efficient, édministrative coﬁrse at the
.expensé of the Wisﬁes of the peopie, while overlooking thé
‘existing and potential checks on unduly arbitrary:practices.
The legislative authority has direcf formal control over
administrative practices in at least twé'afeas - approval, - -
rejeétion or modification of administrative decisidns; andr
authority to hire and fire civic employees, given just'cause.
fhe existenée of such formal controls does not necéssarily
“imply that they are widely used. Council's ahnual’superfiéial
budgetary review is partly indicative of the absénce of the
proper use of the power of review. Aldermanic dependence on
administrative information and support would seefi to indicate

a need to be supportive of administrative decisions.

Other techniques such as civic‘ombﬁdsmen, or‘
administrative review boards could be set up. Ontario has
established the Ontario Municipal Board, a body with ministerial’
powers which can be exércised at: the municipél‘level upon
request of the Minister.24 The powers of such a body could
continue to be exercised under zoning or development control,
although the question of provincial involvemenf in municipal

matters, which is discussed in chapter six, must be considered.

The scope of authority of the DAB might also be con-
sidered as a point.for criticism. A small body of appointees

has the power tqrthwart the dims of planners, or develbpers
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or both, from which decisions there is no appeal, provided

the.regulations, which are not binding, have been considered.

Sﬁmmary

In this chapter we have feViewedrthe origins of-
devélopment control in Great Britain, and the introduction
and development of the technigue as it is applied in Alberta
legislation. This legislation provides few statutory
restrictions on the éxercise of administrative discretion,
and creates some confusion concerning the ;olexof the Land_USe
.Classification Guide and Schedule of Peimitted Usesrin the
| administrativerprocess. The specific authorization for the .
exercise of this technique is discussed, and the chapter
conbludes with a brief analysis of some major criticisms -
insecurity, fear of administratiﬁe abuse, and the power of

the Development Appeal Board.
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CHAPTER IV

DEVELOPMENT CONTROL

THE CALGARY HYBRID

DPurpose

This chapterﬂcontinues with the topic of development
control,.making specific feferenceytorthe technique as it is used
in Calgary. It starts with a brief summary of the steps leading |
up to the present bylaw, including an analysis of the structure
pf that byiaw from a basically theoretical perspecﬁive. The |
discussion then turns to a consideration of ﬁ@w théisystem works
in practice, including legislative interpretétionsrand applications.
The development process is then given limited coverage, followed
by a rundown of the basic administrative procedures, bpth"theéretical

and practical.

Background

Following the 1948 exercise of ministerial power Which
saw a temporary situation of extreme centralization of land use
controls in Alberta, Calgary and Edmonton uhdertook to use )
development control as a temporary means of festoring'municipal ,
control over urban development. The two cities had beén granted
authority to control matters within theif own jurisdictions,inf
order to convert uncontrolled urban growth-into:ofganized urban -

development.



Calgary was in aAslightly differént position than

Edmonton in that it did not have majdr established urbaﬁ centers
on its periphery to:imbingerupon the form of control exercised
by the municipal authorities. Calgafy tended ‘to concentrate
development within its own jurisdiction, under é unitary city
governmeht, and it chqse to continue follbwing such a policyll
Both cities were faced with a problem of coping with urban-
expansion - gfowth rates éfeéted demands for increased‘faciliﬁies;
new industries héd to ﬁe attracted to provide new jobs and help
pay for the facilities; major industriés preferred to locate

in large cities where facilities &ere providéd, adding further
impetus to growth and eipanding fhe need‘fof‘facilitiés even |
more. The interim development -control ordér which was enacted
,in'1952 was intendgd as a means of temporary control to limit
this growth cycle for as long as it took each of the qities to
prepare a General Plan, upon the completion of which a zoning
bylaw would be adopted providing permanent, stable control of

land use.

The temporary measures were enacted in Calgary in 195é
as fhe Interim Development Bylaw (Bylaw 4271), which prqvided
for "the interim control of development during the preparation
of the General Plan for the developﬁent of the City...... ",2
and which repealed the Zoning Bylaw (Bylaw 2835), originally enacted

in 1934, which was "a bylaw to regulate the location and use of
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buildings and the use of land within‘the City of Calgary; to
limit the height of buildings; to:prescribe building lines and
the size of yafds and other open spaces; and for these purposes
to divide the city into districts....."3. Byla& 4271 provided
for a Technical Planning.Boérd to control_deveippment, giving |
planners'ehough power to ensure that devélopment propoéals
‘conformed with the emerging Genéral Plan. The essence of
development control was present, in that egcﬁ application'waé
cdﬁsidéred on its own merit;

Development control provided mﬁch easier regulation of
land use districts, for a Zone could be changed or established
through administrative designation, hence avoiding the political
amending procedure which zoning demanded. ’The technique provided
flexibility and control, which the planners favoured, while
introducing elements of uncertainty and speculation‘into the
private sector. Local authorities did .indicate a preference
for'the practice, in an indirect fashion, by“exércising its
controls until 1958, when jurisdictional objections were raised
to the exercise qf authority by the Technical Planning Board,
and court action quashed the bylaw,.which Council replaced by

enacting a new zoning ordinance.%

This new bylaw had been under preparation according
to the terms of the interim development cohtrol order of 1952.

In 1958 the new zoning bylaw (Bylaw 4916) was enacted, and it
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returned authority over zoning to Council, eliminated the period

of uncertaiﬁty, providéd for permittedruse zones, and‘forced any
changes into the amendment‘procedure. Hasty completion resulted

in the omission of controls for a number of land uses which one
might reasonably have expected to be included, for example
-apartment hotels -and parking structures. Land in any zone

could only be used for the permitted claésifications, any other

uses being considered illegal. Hence the omissioné‘ied to a

' constant stream of amendments, perhaps more than would be considered

‘-normal in the early life of the new bylaw.5

dIn large, ugdéveloped, 'unplanneq greas;ptherewasno
guide for' zoning authorities: In those areas, zoning did not
guide development, it was the result of it. .In.such areas fher
zoning classification would be determined by the amendment made
_to'the bylaw subéequent to an appl?capion fpr development‘being‘
submitted. This essentially was a return to the conditions of
the post-war constructioﬂ boom in Alberta where developers
effectively exercised control over land use in the provincé until
the provincial government intervened in 1948. To recover from
this breakdown in the system of controls, an amendment to the
bylaw was passed in 1961 creating a new zoning category - the
Direct Contfol district - to cover all areas not zoned,. through
omission, subsequent annexation, or any other reason.® Permitted

uses in the new district were farms over twenty acres; all other
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uses were conditional and subject to approvai by the Planning
Commission. This.éteb marked a partial but indirect reintroduction
of development cpntrol techniques in Calgary, which has employed
the Difecf Control district in its préﬁious zoﬁing bylaws as well

as under its present  -scheme of development control.

' City Council endeavoured to revise and consolidaté the
various amendments to Bylaw 4916, and incorporate the\idea; in a
new Zonlng Bylaw (Bylaw 7500) 1n 1969. Later on the same year
that bylaw was quashed by ‘the courts on the crounds that no publlc
hearipgs had been held, a procedural requlrement under the prov181ons
of. the Planning Actl7 What Council had intended as an attempt
at-administrative and legislative hqusecieaning was taken by the
coﬁrts as a new bylaw, requiring all the procedures to be followed.
A devélopment control bylaw (Bylaw 7839) was enacted in 1970 to
replace the defunct zoning Bylaw, and was, again; éupposed to
last until a new zZoning bylaw was prepared and the General Plan
revised. But instead, after a challenge of its legality, Counéil
enacted a new development control bylaw (Bylaw 8600) in 1972.8

This bylaw is presently in use in Calgary.

Present land use control techniques in Calgary, though
referred to as development control, are actually a hybrid of

both development control and zoning. The Planning Act provides
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for the establishment of rules respecting the use of land, a
land use élassification guide, and a schedule of permitted uses
in areas employing development control, the preparation of |
such documents being considered optional. If they aré ﬁrepared,
1and—use~diétricts‘can be set up and rules laid down for each
district, providing similar guidelines to those extant un@er
zoning. According to the interpretation given in Chapter III,
these guidelines are apparently meant.to be binding on the
Devélopment Officer and Planning Commission. But under the
Planning Act they cannot restrict decisions of the Development
.Appeal Boafd. | |

A municipal council-can impose these and other
restrictions on the administration of control techniques within
‘its jurisdiction, as Calgary has chosen to do. The Rules
Respecting the Use of Land have been madé binding by Section
10(4) of the bylaw in guiding administrative decision-making,
in accordance. with the Pianning Act, Section 106. The Land Use
Classification Guide and Schedule of Permitted Uses, though
authorized under Section 107, are passed under the rules of
Section 106 and are also generally considered by admigistrators
to be binding, eﬁen though this is not providéd for in the bylaw.
(Further implications of‘this consideration will be discﬁssed at
other places in this chapter.) Council has also imposed gr |

restriction on amendments to the Land Use Classification Guide,
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requiring a public hearing prior to a change, a procedure simllar,
to that used for zoning bylaw amendments. The discfetiOn of the
local administrative planning authorities is retained in toto

in Direct Control districts, and in other areas where specific uses

.require Planning Commission approval.

Operational Aspects

The operatlon of development control in Calgary is only
‘partly based on admlnlstratlve dlscretlon Acceptablllty of an
~application for development is based primarily on its relationship
to the philosophy oqtllned‘in the,GeneralvPlan,rbuf thleﬂis not |
a rigid policy. Most applications are processed by the staff
of the city planning department, subject to approval of the
Development Officer, in accordance with policies and guidelines,“
established by the Council. Decisions made at this level are no
differentvthan similar decisions made undef zoning - the discretionary
element is not a factor since the proposed developments and the

concomitant decisions are very routine.

The Land Use Classification Guide (and the accompanying
Land Use Classification Mapsj, Schedule of Permitted Uses, and
the Rules Respecting the Use of Land gu1de administrative decisions
at this level, unless problems arise..Then the Development Officer
exercises his discretion,; by approving the application, rejecting

the application on his own authority, or referring it to the



Planning Commission. It is at this point in the process where

- theory and practice diverge.

If a development proposal accords with the Rules, the
Guide, and thehPermitted Uses, the Development Officer or Planning
.Commission is expected to approve the development,:but,may speek‘A
against it, for planﬂing'reasons; when and if the matter comes |
before the Development Appeal Board. But this expectedrapproval
is not necessarily forthcoming in all cases, according fo fhe
Deve-lopment‘dfficer.9 . If a propesed development ie; in:his'"-
opinion, poorly planned,.either in its own right or in its
relationshipw@o'the surrounding uses, then he will fejeet,it on
“his own authority. | | |

This exercise of power seems to be 1n oppoeltlon to-
the intent of Sections 106 and 107 of the Plannlng Act to Wthh
we prev1ously ascrlbed the power to bind planning admlnlstrators
Yet while Sectlon 107 initially serves to blnd the planner -
" "(instruments) may be prepared and adopted by a resolution of
council uﬁder section 106 for the purposes of develoﬁment control
..... " - it goes on to remove this burden of responsibility by
removing the possibility of legal sanctiens for issuing such a
refusal: "....but such a gﬁide or scheduie is not part_df the
development control by-law." Since the Development Officer is
not violating the law by his refusal, and council has made ne

specific attempt statutorily to restrict his decision=-making
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powers, the developer's Qniy recourse is to the ﬁAB, He may

not appeal the initial planning refusal to thefcpurts on guestions
of law or jurisdiction. He can,appeal the subsequént DAB decision
to the courts on such grounds, but the DAB is not boundﬂto abide

by any of the instruments under development control.

The Development Officer reportedlyrﬁses this‘power rarely,
and in general abides by the guidelines, so the exercise of real
discretion is limited pfactically'to areas under Direct Control,
or to usesffequirihg'spécific'approvél. The power‘doés eﬁist
~ however, and its existence, not its use, is sufficient reaéon
to label the contqursystem high}y discretionary.g ThepDevglopmgnﬁ
Control Officer in Edmonton feels he exercises the same amount
of discretionary authority in areas of that city_which are governed

by the development control bylaw.lo

On the other hand, where a developmen£ is considered
desirable but is nqt permissible according tb the instruments,
rthe planning authorities will seek a reclassification. Most such
reclassifications in Calgary are used to create Direct Control
districts, which considerably enhance the discretionary control
of administrators. Refusals in these areas can be based on
purely technical or ﬁhysical planning grounds, or on the opinion
of the Development Officer that suéh developmenf‘is "not hecessarily
in character with the neighbdurhood;"ll, Although‘not required by
the bylaw, reasons are always given for developmentrrefusals, a

practice which is required by bylaw in Edmonton.



Thus we See_that in some ways the exérgise.ofAdevelopment
_control provides vast administrative discretidn. ‘Diréct,contfol
districts and the central business district are two areas where
this discretion is applied by the Calgary Planning Commission;

~ which cannot legally make many demandSVOn deve}opers other than
those set out in the various guidelines. ‘Yet the administrativé-
power of refusal makes negotiations productive?‘as iﬁdicafed by

"a significantly smaller number of appeals under development

control in Calgary than under zoning in Edmonton. 12

Section 9 of the Development Control Bylaw (Bylaw_86005
_pfovides thatnthe_ngelopmept Offiqer or Mppicipalq?lanning
Commission '"may approve an application fof'a'development permit:
subject to conditions tb ensure the opderly:and ecqnqmic develop-
ment of land within the City of Calgary hgving regarq to'thg
intent and objeqtives of the General Plan uﬁder preparation or
adopted....".13 First it says the agencies "may'" approve an
iappiication, providing no compulsion whatsoever, which seems to
overlook the restrictive interpretation of the various instruments.
Second, it stipulates that they must have regard for'the General
Plan, but are not obliged to foilow'it. This seems to imply
thaf if it is advantageous to disregard the plan, it is completely
within the power of the approving authorities to refuse an "accept-
able" development, or attempt to changé the L;nd Use Classification

Guide to admit a formerly unacceptable proposal.
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Development control, as used in Calgary, could bé
responsible for development in all areas of fhe city.  In fact,
it is rarely used in districté which havé acceptable useé as
identified by the Schedule of Pefmifted Uses. Landrﬁse in fhése
areas is determined‘by the administratiﬁé insﬁruments_appended‘.;
to the bylaw: the Guide lists the classifications, the‘Schedulé
lists acceptable developments in each classification, and the‘
Rules govern developmenf specifidations, Development control
is used in transportation cofridors; in areas Wheré thé intro-
duction éf new uses may cause friction with existing developmént,
in areas undergoing groﬁth or transition, in the downféwnjcore,
aﬁd is imbiemeﬁted in’afeas wheie:the_éxistihé 1and uéé ciéséifi-
.cation bears little resemblance to and is incompatible with
existing uses. 14 Thg establishment of DC distriqts in former
R-1 areas found to be in areas of unacceptable néise levels

around the airport is illustrative of this.

The city planning department is currently Working on
the preparation of Design Briefs for most areas oﬁ thercity,
and intend that for the first three of the five types of areas
Jjust listed, development control is ounly to be exercised until
‘the appropriate Design Briefs are prepared, when fhe areas will
be regulated as though under zoning. The finished Design Brief
should attempt, té.as greét an extent as possible, to be repré—
sentative of public opinion and to be consistent with the General
Plan for the area under review, but not all individual landowneré

~are apt to be satisfied.
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The Design,Brief is a plan of an area, pfepared by the
city, which Qutlines'types‘df land use and generalglocafiéns of
land use in that area. It is a relatively easy dbcumentrto
- prepare in‘ﬁndeveloped areas. It sérves éé a de&élopment;outline
showiﬁg what developers and residents can reésonably expectzwhen
the area is completely developea.' Complexities arise when pre-
paring one for existing areas, where change may be Qccurfing,
and anomalies may be numerous. It is an attemﬁt to imposera'
.system of "ought', based on residents’ and planners' perceptions
of desired goals, over a present system of "is", and‘thus the
pre?aration must involve politics: consulfation with communities
involved, elected‘representatives, and city planning officials.
In one sense the finished Design Brief fits 1nto the developmént
-control motif rather well - it has no legal status and does not
bind council, who can change it‘as required. But a conmpleted
Design Brief, consistent with the General ﬁlén, serves to
guide administrative. decisions. Changes to Design Briefs may'
be demanded by citizens, as well as by develbpers'dr administrators.
If the latter two groups are seeking a change, council may require
them to show good cause for enacting such é ohénge. ‘If the
citizens demand changes, such as a truck roﬁterclosure, then
political pressures often lead to agreementhby council to the
demands.15 In areas without Design Briefé;‘deﬁelopmént,control
procedures continue to apply, based on provisions of‘fhe Generéi

Plan.



Development in new areas is subjebt to a specific prdpess
of control, the Design Brief being merely the first of five steps.
The first step is carried out by the city (although in new areas,
rdevelopers will prepare it subject to city abproval),_while the
~others are carried out by private dQVelopers and processed by
the city, each of which provides another access point for
exercise of administrative authority througﬁ the requirement
of Planning Commission approval. Briefly described in sequence
after‘therDesign Brief, the steps are : 2) the Concept Plan,
illustrating how the developer proposes to exercise his options{
usually encompassing more area than is covered by the next step,
‘thé butline Plan; 3) fhé dutline Plan plots detailed étreét, o
block, ‘l1ane, and utility layouts as well és reserve areas and
is often processed with or as part of the Concept’Plan; 4) Land
.Use Claséification appfoval must then be oﬁtained from council "’
prior to approval of the next step; 5) the Tentative Subdivision
Plan and the Subdivision Plan (or 1egél plan) esfablishes lot
sizes and so on by 1ega1 survey for registration in the Land

Titles Office.l16

Administrative Procedures

Prior to the actual commencement of work on any
development, whether in a new area or on a project .in any other'
location in the city, application must be made for a development

permit. Most,developmenf applications reguire routine processing
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by the Planning Department, but the Development Officer retains
the authority to scrutinize all proposals Section 6 of Bylaw 8600

provides the authorization for this position:

"A member of the Planning Department. of the
City of Calgary shall be designated as a
Development Officer who shall carry out the
function hereafter in this By-law assigned
to the Development Officer. The Development
Officer shall for all purposes of Section 105
of the (Planning) Act be declared to be an
Officer or servant of the Council."

There.-are four options available fo the Development Officer in
dealing with applications - unconditional'approval, conditional
approval, rsferral to the Calgary Planning Commission, or refusal
of permissioh (Bylaw 8600, Section 10(1l)). The Planning Commission
‘is a decision-making body authorized by Section l5 of the Planning

Act:

(1)"A municipal council may, by by-law establish
‘ a municipal planning commission, but where the
council is acting as the appeal body under
section 128 no member of the council may be
appointed to the commission."17
It is constituted in the City of Calgary pursuant to Bylaw 7114.
The majority of the Planning Commission consists‘of appointed
and elected civic officials - City Engineer Director of Plannlng,
Director of Parks and Recreation Dlrector of Transportation,

Chief Commissioner, Commissioner of Planning and Transportation,

the Mayor, and two Aldermen.18 The roster is completed by three
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citizens at large, presently an architect, a lawver, ahd a
businessman.lQ Besides contributing to work on tﬁe deﬁeral

Plan and Design Briefs, it is empowered to make decisions on
'applications forhdevelopments and sﬁbdivisions; and to make
recommendations to council on changes in land use»classificationsﬁ
Due to the imposition of the previously mentioned reStrictions,
except in DC and certain special districte ~it can approve only
accepted uses as listed in the Schedule for any given ‘area, but

it can refuse any use proposals If a -nonconforming development
is desired in a certain area, the Land Use Classifioation Guidezr

~must first be amended.

In DC or the Central Business District any major
development is subject to virtually complete administrative .
discretion. Minor developments can avoid such controls but they
would be uneconomical in such areas. Information on which
decisions are based is obtained from any or all of the various
' city departments, and when a particular proposal is being con-
sidered by the Planning Commission, Qﬁestions may be asked of
the developer or others, if they are present, but these people

otherwise have no right to address the Commission.

Development control and zoning are alike in‘that they
require a valid development permit prior to undertaking aﬁy
proposal. We have already presented the Planning Act definition

of a development permit (Sectionfz (£1) of the Planning Act)
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which is duplicated in Sectién 2(9) of Bylaw 8600 as the city
' definition} -Sectioh 3 of the bylaw provides, with the usual

exceptions, that

"no developmént whatsoever shall be undertaken.
.. anywhere in the City of Calgary unless and until

an application for a Development Permit has been
. approved by either the Development Officer or the

Calgary Planning Commission and a Development

Permit has been issued for such development

pursuant to the sections of this By-law."

Section 9 of the bylaw provides for issuaﬁcerof a "
- development permit subject to conditions "to ensure the orderly
‘and economic developmént of land within the City of Calgary,'
and empowers the issuing authorltles to requlre the appllcant
and owner to .enter into an agreement. Wlth the city to ensure.
compliance. The city can file a caveat agalnst the 1and as a
guarantee of performance. Prior to an application being con-
sidered, some uses require pdsting or a public noficeion

the develoﬁment site to inform neighbouring property owners of
the impending use. This is provided for in Section 11 of Bylaw
8600, which also gives the Developmeht Officer or the Planning
Commission the necessary power. to require posting for any proposed

use. Such notices must be posted for at least seven days, giving

concerned people time to object if they so desire.

After a development permit is issued‘the Development
Officer must publish a notice in a local newspéper stating the
location of the land and the approved use. No development permit

is valid until fourteeﬁ;days%from‘such publication, allowing
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time foy appeal actions to be launched. Acco;ding to the terms
of Section 13 of the bylaw, if a notice of appeal,is'serVed, the
peimit is'not valid until the Development Appeaeroard abpro&es
it, or the appeal is abandoned. If the appeal is sﬁccessful,.
the permit becomes invalid; but if the eppeal ruliﬁg merely
applies conditiens to the development, a new permit} iﬁcorpora—l
ting the conditions, will be issued. This is the same as under -

zoning.

UProViﬁcial legislation‘for zoning specificaliy dehies
the right of appeal from’approval of a permitted use, but deveioﬁ-
‘ment control has no such protected category of use so any decision
can be appealed to the municipal appeal agency. "After an applica;
tion has been refused by the approving authorities,‘Section 8(5)
of the bylaw states that no application forsthe same- or similar
use caﬂ be made by anyone for a period of six months. This
.avoids congesting the system with repetitious applications,
and the six month period allows sufficient time so that subsequent
re-application may succeed due to altered tastes, needs, or
circumstances. Section 8(8) declares that autherized development
must commence within twelve months of the date of issuance of
the development permit, or it will be deemed to have expired;
the developers must re-apply if it is then to proceed, there

being no guarantee of success in the second attempt.



There is one significant difference between the zoning
bylaw in Edmonton and the development control bylaw in Calgaryr
regarding development permits. If a péfmit is refnsed in Edmonton,
the bylaw states that reasons must be given, but;es Was claimed
earlier in this chapter, nowhere in Bylaw 8600 does it state that,
the Development Officer, the Calgary Planning Conmission, or the
Development Appeal Board must give any justification for refusal
to issue a development permit. One possible'reason for the .
omission of this clause is that there are no statutorlly permltted
- uses under development control. Even though the planning admlnls—
trators may be generally bound to approve an "acceptable" development,
the Development Appeal Board under development control 1s not so '
bound, and any planning de01s1on-1s subject to appeal thereto.
Under zoning, appr0val of permitted nses is not subject to ?ppeal,
while refusal of such a nse ﬁay be appealed to‘the local DAB.
Refusal of a permitted use might be based on grounds Which~ere
not explicitly clear, such as aesthetic reasons, so these must
" be stated. But in any event, reasons forlrefusal are always
given in Calgary, according to the Development Officer{ who is

not sure why such a clause was omitted.

Appended to, but not pant of the Development Control-
Bylaw are the Rules Respecting the Use of lLand, Land Use |
" Classification Guide, and a Schedule of Permitted Uses. The
first of these instruments is the only one to bear dny*neceésary :

influence in decisions, according ‘to the terms of the bylaw.
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Section 10(4) of the bylaw requires that: '"In making a décisién
on an application for a Development Perﬁit the Developmenf Officer
aﬁd the Planning Commission shall be governed by the provisions’
of the Rﬁles Respecfing the Use‘of Land." This claﬁse is in
accordance with the provisions of the Planning Act, Section 106.
rThiS instrument provides physical requirements and iimita£ions ‘
on any proposed development, stipulations which are regardedq
as a minimum in that the approving authorities can"fequiré extra"
conditioﬁs pfiof to issﬁanée of a permit;20 It is enacted as
a resolution of Council and Council can make changgs in it as
they dgéire. It deais with specifications for usé of land, but
in no way is involved with types of landluse. |

The Guide and the Schedule are incorporated into one
--resolution of Council. We mentioned earlier that'chénges ;
in this insfrument reduired public ﬁearing procedures, Eut this
-protection is tempered-by the fact that Council méde-that restriction
by resolution and has the unilateral right to remove it. The
purpose of such an instrument is to provide guidelines for decisions -
of local authorities ﬁnder development controi. Provincial
legislation makes their implementation optional, but apparently
intends to make their governance compulsory on planning administrators
once enacted. (The earlier discussion on Section 107 makes a
definitive judgement on this matter highly improﬁable in this
paper.) The bylaw does not impart any specific status to thgse

instruments as it doés to the Rules, which constitute a different



instrument, perhaps relying on the superior piovincial legislation
to give them authoritygr Planning administrators do not, in |
practice, feel compelled to abide py these instrﬁments, so
discretionary authority is extensive,eand differences between .
Edmonton s zonlng system (Wlth development control) and Calgary S
development control can be measured approximately by determlnlng 7
the extent of use of each of zoning and development control in

Edmonton.

This ééain raises the problem of statutory difficulties
ln the Planning Act. :In“converSation, Mr..LauX suggested ‘that
all the instrumente dlscvssed above'are binding,om planning
edmiﬁistratote,zl but in his wfitings he sdggestS’that ﬁrovincial
1egielatlon‘regarding development control requires'that each :
application be considered on its oWn merits,: To require the
decision-making authorlty to be confined by such 1nstruments
would not only negate the purpose of development control but
such a rullng Would also be beyond the Jurlsdlct;on of the city
council, the subordinate legislative body, in that it Would:be
essentially countermanding the provincial legislative autllo-rity.z2
Yet support for such restrictions or administrators could be
garnered by a city council from Sections 106 and 107 of the
. Plenning Act, as Edmonton has attempted‘to do in Section 7(3)(b)
of its development control bylaw. In this sense, we see the

Planning Act countering its own intentions.



Appeal procedures are a significant aspect of any
‘1and use control scheme, but partieularly developmentrcontrol,
for any decision can be subject to appeal. Sectionrlos of the
Plannlng Act authorizes a development control bylaw to establlsh
a Developmént Appeal Board Sectlon 1?8 of the Plannlng Act
provides the rules of appeal procedures. Section 19 of Bylaw
8600 outlines the structure and proeedures to be.foilowed by
the appeal board in Calgary. A significant aspect of the
structure of this body is the comp031t10n of the membershlp - this
is prlmarlly a citizen body, con31st1ng of ten citizens and two
aldermen. No-civic employees or Planning Commission members are-
allowed, and council is represented, but a majority must not be
eouncil members. Some exercise of politicai control can be
exercised over this body thfough the procedure of appoihtments,

which are made annually by council.

This is a quasi-judical body whose decision is considered
final. In making a decision, the Development Appeal Board

V(Seétion 128(4)(0), Plaﬁning Act):

", ...shall consider each appeal having due regard
to the circumstances and merits of the case

and to the purpose, scope and intent of a
general plan that is under preparation or is
adopted and to the development control or

zoning by-law which is in force, -as the case
may be."

The idea that each case 1s considered on its.-own merits removes

the contention that decisions must be bound by pfecedent.
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Having regard to.the merits of .the case, a relevant .general
plan, or the development control bylaw does not imply fﬁef‘the
~appeal board is bound by the administrative instruments eﬁacted,
by council, so the board has total discrefion over development -
decisions in Calgary. Decisions of the board are final and
binding on ali parties (Planning Act., Section 128(7)),'subjeet
only to appeals to the Appellate Division of the,Supfeme Court

" of Alberta on a question of law or jurisdiction (Planning Act,

Section 146).

A notable differénce exists between the extent of the
powers of the Calgary and Edmonton appeal boards, based on the
land use control bylaws in effect; This situation will be

discussed in the'next ehapter.

Summary

This chapter attempts to state the actual as well
‘as the theoretical aspects of‘the functioning of the system of
eontrols used in Calgafy. it also reviews the formal and informal
control techniques in the development process, some of which are |
of questionable legality, but Wﬁich are employed in negofiations
between city officials and developers. The chapter concludes
with a description of the administrative procedures, ineluding

restrictions on discretion, and review of the roles of the



“administrative instrumenté such as Rules Respecting the Use
of Land, the Land. Use Classificatioanuide{‘and thQZSchedule
© . of Permitted Uses. Appeal procedures are also briefly described,_
 aﬁd may Be understood in theofy to be the onlf 1e§é1 where |
- true deveiopment control is ‘exercised, but the problématical -
provisioﬁs of Section 107 enablé administrators to praéfiser 7
development control. ‘Thetanalysis in the next chapter should
clarif& the funétioning of the Calgar& and Edmonton systems,

both individually and collectively.
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Calgary had four small municipalities on its fringes,
all of which were subsequently annexed: Forest Lawn
and Ogden in 1961, Montgomery in 1963, and Bowness
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situation, since they were not considered, by the
writer, to be "major established urban centers'.
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From a conversation with Mr, Al Steele, Sr. Zoning
Officer in Edmonton, who was speaking for the
Development Control Officer in Edmonton; August
24, 1976, Mr, Steele claimed that the various

attempts by Council to restrict this discretion
did not, in his opinion,. curtail it at all..
This is discussed further in the mext chapter,

‘From a discussion with Mr, D, Collins,.Development -

‘Officer, City of Calgary; August 20, .1976.

" Tbid. = This matter is discussed further in the next

" chapter,

‘City of Calgary Bylaw 8600. Future references will

not be noted,

City of Calgary ‘CALGARY PLAN: Dlannlng Department 1973

p. 14,5,

From ideas expressed by Mayor Sykes in lectures given

at the University of Calgary, January 21 and 28, 1976,

Province of Alberta The Planning Act"RﬂSLA., 1970;

Ch. 276.

City of Calgary MUNICIPAL MANUAL: City Clerk, 1975; p. 21.

Rondeau, P.B.H, Alternates to Zoning; in COMMUNITY PLANNING

" REVIEW: vol, 25, no, 8, August 1975; p. 5.

‘Ibld p. 5 The "extra conditions" referred to likely

imply the inclusion of specific extra amenities

consildered desirable hy the eity, and obtained through
the negotlatlon process with developers.

April 15, 1976, in his Law Faculty offlce, Professor Laux-
stated that their enactment was not compulsory, but
‘once they were enacted the provisions of the instru-
.ments were binding: . :
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22. Laux, F.A. The Zoning Game - Alberta Style, Part II;

Development Control, ALBERTA LAW REVIEW; vol. X,
1971; p. 20. : :



CHAPTER V

" COMPARATIVE ASSESSMENT

Purpose

This chapter is intended to present aﬁ analysis of'
the major aspects of the two land use control systems with
a view to discerning the relative degrees of rigidity and
fléxibility. The components to be reviewed for this analysis
include the respective bylaws, the planning administrators
(development'qfficer and planning commissiqn), instruments
appendéd to the bylaw or included therein, and dévelopment
appeal agencies. These are considered by the writer to be
~the basic elements in which varying degreeé of rigidity and
flexibility can be analyzed and measured. This may:not be 
an ali—inclusive liéting, but the ﬁajor élemenfs are included
and a brief account of each should ﬁfovide a cleaf picture

regarding the relative flexibility or rigidity of the systems.

' The Bylaws

Edmonton and Calgary purport. to employ two different
1aﬁd use control techniques, so the bylaws are gquite dissimilar.
They are similar in that certain statutory requirements must
be adhered to in order té‘change or repeal them; and also
similar in that each contains basic éections pertainiﬂg to

operations, administration, appeal, and enforcement. But the



...9'9_.

specific content of most of these sections is different.

Basic administrative similarities exist in the areas of

development procedures, processing applications, the role of
development permits, and the existence of certain administrative

roles, such as Development Officer and Planning Commission. -

These superficial similarities belie fhe fundamentél
differences which exist between the two bylaws, 5ased on the
distinction between zoning and development confroi, The
respective pfea@bles'to the bylaws help to illustrate‘thisfr
difference. Edmonton has enacted:

"A Bylaw to Zone parts of the City of Edmonton
thereby regulating and controlling present
and future developments therein.

WHEREAS the Municipal Council of the City of
Edmonton has decided to zone parts of the City
as shown upon the attached zoning map... as
the initial portion of a comprehensive.Zoning
Bylaw for the whole City."l

Taking note of the rigid implicationsrof a zoning bylaw as set -
out in Chapter II, we see an ihtent on the part of legislators
in the City of Edmonton to set out relatively explicit‘development"
goals.

The control bylaw in Calgary ié stated as:

"Being a By-law of the City of Calgary to
control development of land in the City of
Calgary.

WHEREAS the Planning Act ... authorize(s) the
Council of a Municipality to enact a Develop-
ment Control By-law to provide for control of
development -by means of a system of permits.
NOW THEREFORE THE COUNCIL OF THE CITY OF CALGARY
ENACTS AS FOLLOWS, 'NAMELY:..."The Development .
Control By-law".2
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This is apparently a bylaw intended to provide some
flexibility for the development process, allowing the adminis-
ltrators, Who will control the system of permits, much influence

- over what takes place.

As befits a proper zoning'bylaw,,all‘tﬁé nécessaryn
instruments are parf of theractual bylaw in Edmonton.‘vThesex
instruments éétablish permitted‘and conditional ('Special')‘ |
uses -~ acceptable proﬁosals and how they aré administered;
it provides technical land use régulations; and it states the
zoning designations, including a map outlining the boundariés
of each zone. These instruments, as part of the actual bylaw;
have legal status and can be used.to formulate plans and
proposals which the courts Willrsupport by‘mandamus if,
permitted uses having been'prepared in accordance with’tﬁe
bylaw, administrators chooserto rejebt them. The situation
in Calgary is quite different in that all the regulato&y
. instruments are,énacted by resolution of Council.aﬁd are
not part of the actual bylaw. Hence they have no‘;egal status
in the sense that they are not enforceable through the coufts.
(A council resolution can be changed or repealed at any time.
by unilateral council action.) The only stipulatibn made
in the bylaw is that planning #dministrators abide by the
Rules Respecting the Use of Land. 'Thcugh adherence to the .

other instruments is common practice, the bylaw makes no
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specific restrictions in that regard, and provincial legislation
concerning the status of these instruments is at best confusing

and perhaps - -even contradictory.

Changes can be made .in the respective land use

+ control bylawé with varying degrees of difficuity. As was
mentioned previously, to change'any part of a bylaw; rigid-
statutory procedures must be adhered to, tpus ensﬁring'com;‘
.pliance with legal requirements. The bylaw in Edmonton ihcludesl
not only the administrative and operational aspects, but ali
the necessary instruments as well; SO a’proposedfamendment

of any nature must pass through the formal ﬁrocedure., This
necessitates at least the statutory minimum‘amount of pﬁblic
involvement intended to'gfant concerned citizens a véice in
legislative matters which may affect them. A further
restriction on amendments to land use control legislation iﬁ
Edmonton is that all changes proposed by developers must accord
with the Preiiminary Regional Plan, otherwise the Plan mustr

first be changed.3

The amending procedures in Calgary are muchiless
complex, due to the structure of the municipal legislation.
Changes in the actual bylaw must proceed thréugh formél :
channels, but the byléw itself contains noﬁe of the régulatory
instruments which guide the decisions of planning administrators.

These instruments have all been enacted as resolutions of Council,



- 102~

according to the stipulations of the Planning Act, Sections
106 and 107. The bylaw requires public hearing procedures
for proposed amendments to the Land Use Classification’
Guide,=whicﬁ provides some rigidity, but the Guide itself

was created by resolution and could be unilaterally repealed.
There is also no obligation in Calgary to make changes in
accofdance with a General Plan. Administfators ére to

'have regard for' a plan, but are not obliged to follow it.
This concept of 'having regard for' something extends as

well into the area of public hearings. In both Edmonton

and Calgary, whenever public hearings‘aré'held (statutorily
or otherwise), there is no compulsion on the part of legisla-
tors or administrators to heed any informétion derived there-

from. The same also applies to DAB hearings.

" The practice of public notification prior to
development of a proposed use also_varies significantly.
The Edmonton bylaw‘does.not require any notice for approval
of a permitted use, since there is no appeal possible, but
- for approval of a conditional ('"special") use,-noticé is
to be mailed to all owners of property within two hundred
feet of the proposed development. The Calgary‘bylaw'provides
for compulsory posting for certain uses, and optional posting
for all dthers, at thg\discretion of the Deﬁelopmént-Officer

or Planning Commission. This "posting" refers to the public
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display of a notice on the devélopment site, such nofice
being in the form prescribed by the Developmeni Officer or’
Planning Commission, setting out details-of the préposed
use. No special notification is sent to ényoné, presumably‘
on the understanding that neigﬁbouring Iandownersror tenants
will see the notice and read it, or see the notice in the

newspapers, thereby informing themselves of what 1ies ahead.

With respect to appeal procedures; the ﬁdménton
bylaw proﬁides very extensive informatidn,'compared to Célgary.
Much more is included with regard to administfation and’
procedures than is stated in the Calgary bylaw.' Thé Calgary
bylaw includes some clauses from the Planning Act regarding |
appeals, and some édministrative points enacted ﬁy the city.

- The Edmonton bylaw incorporatesAall the‘applicable provisions
from Sections 108, 109) and 128 of the Planning Acﬁ, as well

as a number of procedural aspects enacted by the city.

The Edmonton bylaw has appérently exceeded its
jurisdiction with respect to the time for mailingrnotices
of appeal hea¥ings to the appellant and assessed owners of
land within 200 feet. Section 8(9)(1),(j) of fhe bylaw
provide for mailing of hotices not less than five ‘days prior
to the hearing, whilesthe Planning Act, Section 128(4)(b),

requires at least seven days, exclusive of weekends and holidaysL;
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The Edmonton bylaw includes a schedule of fees
for appeals, and speéificaily provides that no decision of
the Board is to be considered a precedent. The Calgary bylaw
makes no specific mention of it, but seems to follow tﬁe'same.
lines with regard to precedenf, abparently relying on Section
128(4)(@) of the'Plénning Act for justification:' éach case

is considered on its own merits.

Another difference in the bylaws originates, as
mentioned earlier, from refusal of permission to develop.
Edmonton requires the administrators to provide reasons for
refusal, while the Calgary bylaw makes nb,mention of such a -
proviéion. According to the Calgéry Development Officer,
reasons are given with every refusal, but he is unaware of‘

the reasohs for omitting such a stipulation from the bylaw.

Possibly the most significant differénce in the two
basiq control techniques is the coincidental use of-developmenf
control with zoning in Edmonton. A developmeunt contrbl byléw
was passed, a Land Use Classification qude enacted, districts‘
established and guidelines enacted to administer fherprocess,
all except the bylaw being created 5y resolution of council

under the terms of Sections 106, and 107 of the Plénning Act.

If an uninitiated observer Were‘to browse through'
the two bylaws in Edmonton and the development control bylaw

in Calgary, he would have to come away with the impression that
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Calgary has épplied very few restrictions on. the planning
administrators. Their counterparts in Edmonton have discre-
tionary authority over conditional uses aﬁd?certain aesthetic‘
flexibility under zbning, and’some freedom under developmgnt

. control, which Council haé attempted to curtail by stating
that the Guide and Schedule are binding (Secfiop 7(3)(5) of
the bylaw, and in the pfeamble to the Development Control ‘
Resolution). The only restrictions Which‘are openly stated

in Calgar&tﬁertain to the Ruiés Reéﬁecting the Usé=ofuiand;
-and amendments to the Guidéf In actual bractice Calgary !
administrators do generally abide by the guidelines,ras i
their opposites in Edmonton do, but administrators of develop-
ment control in both cities claim to have extensive discretionary
- authority available to them if they feel compelled to use it.
But in discussing the bylaws, we are comparing the contenfé,
of the bylaws; not the practical applicatiohs,:whiéh will come
up later. On the fdce of the matter, the Calgary bylaw is
much less rigid than the two bylaws in Edmonton. There are
very few restrictions on the De&elopﬁent Officer‘in Calgary,
1eéving him free.to eﬁercise the discretion left open'to

him under Section 107. The Edmonton zoning bylaw is by
:nature more rigid, and the development control bylaw is
inteﬁded to limit the discretion of the Development Controlr

Officer, hence it too must be considered more rigid.
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The DevelopmentLOfficef-'

The basic administrative position in the land use
control schemes of boph Calgary and Edmonton is fﬁe Development
‘ Officer. 1In Calgary this individual 1s empowered to make
1n1tlal decisions on all development appllcatlons except
those Wthh specifically require Planning Comm1551on approval
The Development Officer can‘approve,'approve with cqndltlons,
reject, or refer an applicétion to the Planning Commission.
He is in most cases considered bound by the bylaw and the
various regulatory instruments, but in practice he retains
the agthority, under Section 107 of the Planningrgct} to l
refuse permission for any proposal. He is considered a
servant of Council, but possesses much influence through
his superior knowledge of information on which planning
decisions are based. VExtenEive use'ofAthe Direcf Coﬁtroi
district marginally enhances the otherwise seldom~used

exercise of total discretion under Section 107.

The Edmonton Deveiopmeﬁt Officer is:reéponsible for~
the administration of the zoning bylaw,'and is empowered to
decide on all applications except those in P-3 Résidential
(noﬁ;profit housing) districts, which are ender‘the sole
authority of the Planning Commission. This is the.only case
under the zoning‘bylaw where the Development Officer does
not decide on his own. ZExcept for the exercise of aesthetic

discretion, control of some conditional uses, and regulation
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of utility capacities, the Development Officér is bound to
abide by the terms of the bylaw and 211 the regﬁlatory
instruments which are parts thereof. He ﬁust approve a
permitted use;which meets all requirements, but canAexerciée
some discretion Withih the intent of the bylaw, in‘ruling,-

on conditional uses. Edmonton does not ﬁse,a discfetionary)
‘zone similar in nature to Direct Control, so the Developmenf -

Officer does not have broad discretion like that in Calgary.

Edmonton also has a bevelopment Control Offiéer,.
who decides.on development applications in areas under
development control. Council haé attempted to bind him to
the development control instruments which are not ﬁa}t‘bf
. the bylaw, but it is not blear, under the terms of Seétion 107
of the Planning Act, whether or not such attempts are‘a“legitimate
exercise of Council authqrity. In any event, the Development |
Control Officer in Edmonton is apparently, in practicé, as
unrestricted in his deéisions as.the Development.Officer is
in Calgary. The breadth of discretion is somewhat limited
through the absence of a district comparable to tﬁe Direct

Control district.

An analysis of the three poéitions (t&o in,Edmontoﬁ,
one in Calgary) demonstrates that the Development'Officer '
in Calgary is in a less rigid environment than eifher'of fhg‘
two Edmonton officers. With the latent power Qf‘extensivé

‘discretion and increasing use of Direct Control districts,
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his position is in theory, if not in practice{ extremely
flexible. The Development foioer in Edmonton is in a
rigid position regarding the bylaw. He can exercise sone
discretion in the area of conditionai uses, but this is
‘circumsoribed by the zoning bylaw. The Development Control.
‘Officer has considerable amounts of discretion, but laoks
such unrestricfed'areas as Direct Control districts. It
also remains to be seen whether this Officer, as a servant
-0of Council, could be ceneured or dismissed by Council for
exercising extreme dlscretlon in v1olatlon of the obvious.
-intent of Council to bind h1m to the regulatory 1nstruments;
.'Thus the positions.in Edmonton must be considered, on an

overall basis, much more rigid than that in Calgary.

- The Planning Commission

Edmonton and Calgary each have a Municipal Planningr
Commission, but their roles and functions differ oraﬁaticelly.
The.Calgary bod& is empowered to make initial decisions. on
development applications for a number of specific uses in"
most land use classification distriote, and determines
acceptability of proposals for all major applications'in
certain districts, such as the CM-1 and CM-2 (Central Business)
districts. It also accepts accepts with conditions or rejects
appllcatlons referred to it from the Development Officer.

Section 10(4) of the bylaw requires both the Development Offlcer
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and the Planning Commission to be governed by the ﬁules
Respecting the Use of‘Land, but no pfovisions arérmade to méke'
Jan&_other instrument binding, so it is anticipated that if
Sectioﬂ 107 of:the Planning Act provides broad discretion

fo the Development Officer, it is also provided-fbr the
Plaﬁning Commission. The stfuctﬁre of this bod& (reviewed in
Chapter 1IV) provides it with enough expeytise to also permit
it to perform the tasks of Edmonton's Architectural Panel,

a body established in.the Zoning Bylaw to advise onfdesign;

structure, and signs.

The Planning Commission in Edmonton is establiéhed
‘uhder the Zoning Bylaw. It is empowefea fé.control developmeﬁf
in P—3 Residential zones, to receive and make recommendations
on prdposed amendments to the bylaw, and to Work infconjunction
with Council in deciding on the suitability of proposals for
CD-1 (comprehensively developéd commercial and residentiél)‘
zones (which are rarely used). The Development‘bfficer hanales
all other development decisionS‘under.zoning,'and the Development'A

Control Officer deals with areas under development control.

Thus the Calgafy'Planning'Commission is obviously
in a much more flexible position than the:Edmonton body.
-Discretionary authority over a lérge number of spécific,usés
and éver entire districts (DC) gives the Caigary body much

flexibility‘. The CD-l'zone in Edmonton provideg mudh‘diScretion
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of a similar nature, but its implementatidn is depéndent on
the developer's initiative, and most developgrs in Edmonton
: prefer fo1use'conventional zones.4 By comparison, Edmonton
is in a much more rigid positioﬂ with respect fo the

Planning Commissions.

‘The Instruments

rThe:regulatory instruments have been mentionéd on
numerous occasions in this ch,apter° These instruments are of
four basic types in Calgaryland Edmonton, - and though their :
names,and’status may differ in eacﬁ épplication, théir.fuﬁctions
are bésically the samé. In Calgary these are referred to as:
1. Rules Respécting‘the Use of Land; 2. Land Use Classification
Guide; 3. Schedule of Permitted Uses; 4. Land Use Classification
Maps. Each of these is enacted by resolutidn of Council, and
is not part of the bylaw. (The Rules are givén recoénition'

in the bylaw but are not part of it.)

In Edmonton they are: 1. General Regulations and 7
Special Provisions; 2. Zoning Districts; 3. District Schedules;
4. Zoning Map. These respectiVel& comprise Sections 12-13,
Section 11, Appendix 1, and Appendix 2 of the zoning bylaw,
and as such are part of the actual bylaw. Edmonton, under
its development control'byl&w;:haé also ‘eracted by resolutioni

the four development control instruments used in Calgary{‘but
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‘refers to them as the Land Use Classification Guide; the
map - Land Use Classification Guide No. DCR-1; and the
Schedule of Uses and Regulations, which combines Calgary's

Schedule and Rules.

Zoniﬁgadmiqistratofs in Edmpnton are bound by the
bylaw provisions, which include all-the iﬁstruments.r Council
also apparently intended the Develspment Control Officer
to be governed by the development control instruments, but
as we read in the previous section of thisrchapter; he msy
not feel obligated to abide 5y thsse terms. Thé'Calgary
bylaw (Section 10(4)) only requires administrators to abide
by the Rules Respecting the Use of Lsnd, making no mention
of the other three instruments. Yet the others are generally
. taken by the administrators to be binding, presumabiy on the
‘basis of provincial legislation, (Sectioﬁs 106 and 107) which
also'prdvides the outlet for adminiStrative discretion, when
the administrators deem it necessary. Differences betwesn
the two cities with regard to the role of the instruments is
considerable, when comparing development control and =zoning,
‘but minimal when comparing the two development conttol bylaws.
Edmsnton has attempted to bind the Dévelopmént Control Officer,
but a spokesman for that office perceives the posséssion of:‘
wide discretionary authority. ‘His explanatiohvof this
perception was not very clear to the writer, bﬁtVOne might

suspect it is based on Section 107 of the Planning Aet .9
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‘ ‘Edmonton's zoning instruments, as parts éf the
bylaw, can only be repealed or élteréd by going through the
formal amendment proecedure: Changes to. the development
control instruments of Edmonton and Calgary are more
reédily completéd than similar changes under Zoning,since
the instruments were all enacted by Council resolution and
are subject to_change'by Council without using formal amending
procedures. The Calgary bylaw mékes provision for a public
hearing prior to any change in the Land Use Classification
Guide, but the actual change is made by resoiution. (For
resblutioné{ three readings are not required,Aand public
notification is not compulsory.) Neither the Resolution ﬁorA
the bylaw in Edmonton make any reference to procedures for
amending that Guide, other than that the Resolution no longer
;pplies to areas which are included in amendments to the 7

Zoning Bylaw.

As was mentioned earlier,”ahy changes to the Edmonton
Zoning Bylaw mu§t be in accordance with the Preliminary Regional
Plan which, thoﬁgh not considered one of the instruments for
this discussion, is the basis for the entire Edmonton zoning
scheme. The development control instruments are also intended
to conform to such a plan, as the preamble'to the Resolution
states: "in the intergst of'orderly development." There is
no need for changes to concur with the stipulations of a General

Plan in Calgary - changes in the Guide are changes in the Plan.
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The Land Use Classification Guide in each 6ityj
raises some interesting points. In each case the Guide isr
‘an instrument‘of dévelopment controi, though the Guide i#‘
Calgary fﬁlfills the same fole és Edmpnton’s Zoning Districts;
listing the titular‘designationé and providing such iﬁformatioﬂ
as how to resolve exact boﬁndary locations. Thg‘Gﬁide outlines
the land use classifications whose uses are given in the
Schedule of Permitted Uses in Calgary, and the District
rSchedules in Edmonton. Although administrators in zoned
areas in Edmonton are bound by the terms of these instruments,
and deve;opment contfol administrators éepérally adhere to them,
the Calgary Guide provides more flexibility through the provision
of Direct Control districts, where acceptable uses are "as -
approved by the Pianning Commission on the merits of each
'application".6 The Edmonton Guide lists .a number of development
control district classifications, most of which are aliso con-
tained in the Zoning Districts, but the development control
bylaw has priority in those areas. Some flexibiiity exisfs
‘in the development control areas, but the Development Control
- Officer is to have regard for (butrnof be governed byjfthe
statement éf purpose for each district, the provisioﬁs of the
zoning bylaw, and the Preliminary Regional Plan (Séction-4,of

the Resolution).

The instruments under zoning in Edmonton are

administered'rigidly,_as one might expect under zoning.
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Discretion .exists within those instrumehte_for aestheties and
conditionaltuses, but the extent of this exercise.of discretion:
is limited by the terms of the by;éw. ‘The development control
V‘instruments of both:Edmontontand'Calgary do 1itt1e; in practice,
Vto restrict the exercise of discretionzin'either caee; and
since Edmonton is only partly under development eontrol Vwe
'must conclude that the administrative instruments prov1de for

more flexibility overall in Calgary than they do 1n Edmonton°

_ﬁoth Calgary and Edmonton have established De?elopment
Appeal Boards as authorized by the Planeing Act, Calgary under
Section 108, Edmonton under Sections 127 and 108. Each Board
functione under the establishment and administration procedures
set out in Sections 108, 109, and 128 of the Planning Act,
‘although Edmonton has apparently attempted to overridejthe
provincial statutes with respect to time for mailing .notices
- of appeal, which issue was discﬁssed ﬁreviously in this chapter,
in the section on Bylaws. ' Apart from the basic similafities,'
statutory differences do exist between appeals unger zoning

and appeals under development control.

The most significant difference is the absehce of
right of appeal from approval of a permltted use under zonlng'

Since no such thing as a statutory "permitted use" eX1sts
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under development control, any use is subject*to‘appeél.:
This wouid lead one - to sﬁspect that there should be many"
more appeais under development control, but according to
‘Calgary's Development Officer,'thé opposite is true, Which

he attributes to the negotiability under'development control.

Aécepting Mr. Collins? facts_coqcerningythenumber
of appealé as true leads one to consider the reasons for such
.a circumstance. Perhaps negotiations between the city énd
developers also take into consideration the dpiniénS’of
neighboring landowners or residents, resulting in compromises‘
satisfactory‘to all concerned. Or, from a more-cynicalﬁperspec—a
tive, perhaps the negotiations lead to a'compromise soiutiop
which receives the support of city planning authorities, and
citizens might feel a sense of hopelessness in appealing

against both the city and the developer.

Further speculation miéhfhlead one to consider‘thaf
the planning authorities in Edmonton are rejecting what the
developers feel are permitted use proposals; or conditional
uses are being widely approved_and aﬁpealed, or réjécted'
and appealed on the basis of &rbngly exercised discretion.
Whatever the reasons behind this statistic, the most significant.
fact is that there are less appeals under a system where all
decisions are subject to appeal than under a system whiéh

provides for uses as of right.
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The DAB in.Edmonton is obliged, in ali appeals, to

. have regard for the merits of the case, the Préliminary
Regional Plah, and for the apbropriate bylaw. (The same

Board hears appeals from‘both land use control byléwé in
Edmonton.) Section 8(6).0f the zoning Eylaw‘makes reference

to a-relaxation of the bylaw by the DAB, bgt such relaxation -
must only be minor in nature, relating'to specifications

such as area or density, but not to use. This power is

furﬁher restricted by the Planning Act, Section 128(45(d),
which specifically denies such a body the right to permit any
use not permltted in that zone under the bylaw. ThlS clause,

in conaunctlon w1th the status of permltted uses under zonlng,
effectively restricts DAB decisions to following the bylaw,

for which it must "have regard'. Haviﬁg regard can infer simply
making reference to that which must be regarded, which is not |

a very strict limitation.

The Calgary Board is obliged to have regérd for the
merits of each case, the General Plan, and the De&elopment.
Control Bylaw. This is, in practice, much less restrictive
than the similar requirements in Edmonton, for in Calgary |
none of the regulatory instruments are aétually part of thé
bylaw for which the Board must have regard. Thus there is very
little restriction on fhe decision-making process of the Board
which technically at least,_is free to approve any use for any
location, subject only_to superior provincial or'féderal

legislation, such as that concerning airports.
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Whgn comparing appeal procedures invEdmonton and
Calgary, and the guidelines under which therrespective Boards
operate, if is Elear that the process‘in Calgary‘is virtually
) unrestricted\compared‘to that ‘in Edmontén. Development o
control appeals ih E@monton a?é.all eligiblé‘fof a second appeal
- to Council after the DAB has made a ruling. This serves to
~take a considerable discretionary exercise'éut dffthe hands
7of that Board. Calgary's DAB is the final levél of appeal in
the municipalify, and can exercise much discretion. Tﬁﬁs‘it
: becomes’evideﬁt'that the system in Calgary is much more

flexible that that in Edmonton.

© Summary

This analysis has made it ciear that Calgary has a,
Veryrflexiblé system in terms of administrative discretion,
while the position of Edmonton is much more xigid, Elements
of the Edmonton system Qary from extremely rigid, in ?he case
of the Planning Commission, to mildlyrrigid in the‘overall
consideration of the regulatory instruments. 'Calgar& practices
are, in each point of the analysis, mugh more fléxible than

those in Edmonton.
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. FOOTNOTES -

‘City of Edmonton Bylaw 2135, ‘Preamble.

City of Calgary Bylaw 8600, Preamble.

City of Edmonton Bylaw 2135, Section 9(13).

From a conversation with Mr. Wes Candler, Director
of Zoning, Edmonton; in Edmonton, August 24, 1976..

From a conversation with Mr. Al Steele, Senior Zoning
Officer, Edmonton; August 24, 1976. See Chapter IV,
fn. #7.

City of Calgary Land'Uée,ClaSSificdtiOn'Guidé'ahd'A
Schedule of Permitted Uses; Schedule 22.




CHAPTER VI

' 'THE_NEW PROVINCIAL PROPOSALS

This chapter will attempt to present_anianélysis.of
the new prpvinéiél proposals with respect,fq changes:inrtﬁe' |
Planning Act as they relate to thé flexibility—rigidity analysis
in the previous chapter. These changes répreéent a‘signifi—
cantly different system for Calgary and someﬁhat different for
Edménton. The proﬁqsais will be introduced and identified, and-
then analyzed on the basis of thé elements which were used for

the other two systems in the previous chapter.

Background

The. Alberta Departmeht of Municipal Affairs, in

Planﬁing‘ACt for Alpberta, outlining the latest provincial govern-

ment intentions with regard to revisions of the Planning Act.

The cities of Calgary énd Edmonton each had separate and

distinct land use control systems, and smaller municipaliﬁies

and rﬁral areas had other systems of controls (Regional Planning
Commissions being the most widely used form of authority, while
the prdvince retained direct control in such areas as Improvement
Districts). The termé of this aocuﬁent:would create a uniform
system of control for urban éreas, and coordinate the control

activities in rural areas.
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The contents of the proposals left no doubt about.
their intention to centralize land use .controls in fhe province,
‘"A trend toward more planning at the provincial level...can be.
detected.... This trend is in fhe right direction ahd must
be encouraged to éontinue...".lr The reason given for this
position is that land is becoming both moré scarcé and more
important, thus planning must have moré than just ioéal interest
in mind - it must consider. the general provincial interest.

For this reason, more provincial'inpﬁt is require&; éo some

changes were considered in order.

Municipal Councils

No mention of municipal-couﬁcils was madéiih thé
anal&sis given in the previous chapter,rexéept insofar as the“
Edmonton council was involved in appeal proceedinés. The
difference between the.two councils did not demonstrate any
significant disparity when considered on a rigidity-flexiﬁiiity
basis. Since the new proposals would introduce a uniform |
system in the two cities, no noticeable differencés Woula be
created. Yet it is felt tﬁat a brief mention should be made
at this point in the analysis, to indicate that the new
proposals would, to a certain éxtent, atfenuate therauthority
of the local councils with respect to planning matters by plaéing
much of their current power .in. the sphere of‘provincial

control.
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. The Bylaws

Each municipality would have a-hew zoning bylaw“
"to control the use and developmént of land within its .
'boﬁﬂdaries"z; Thése bylaws would be-referred to as:zoning
simply because the term is familiar, not'becauég they afe
stricfly constituted as éoﬁiﬁg'bylaws.- The bylaw and any'_
subsequent amendmeénts would have to be in accordance with-
a_generaljplan, the preparation and adoption of‘which‘would
be compulsory for urbap areas over 3,060 in'pdﬁulation.
VAny new bylaw proposal or major amendment would haée‘td‘go
" through the formal. procedures- -for enactment or amendment of .
a bylaw; asrwell as proéeediné through established channels |
,‘fﬁr citizen involvemeht (whiéh will be discusséd shprtly).
Public notification is also.required for any chahge, stating
the purpose of the bylaw or amendment, the physical location -
of any change, and the time and place of the necessary public

hearing.

The bylaw will provide administfatiﬁé procedures
‘for decision-making, development standards incidental to
land use, and the establishment of =zones, érescribing'uses
permitted as of right, and uses permitted on discretionary
approval of the development officer. It will be permissible
to have a zone with no uses as of right, which will ailow,

extensive administrative discretion, as in development control.
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'With regard to providing notices about development' decisions,
the fechnique of mailing notices to affected persomns, Which
Edmonton uses, and posting a notice on the site,‘which is .

done in Calgary, are both required. ‘Tenants_as well as owners
are to be considered interested parties; and extra steps will

be taken as needed to ensure notification of interested parties.

Administration

i Very’extensive alterations have been proposed to
+the administrative structure of land use controls. Perhaps the
most significaht and -most controversiél of the proposed changes
is the eétablishﬁent of Metropolitan'Planning Commissions for
the Calgary and Edmonton reéibns. Calgary haé objeoted because
it would introduce metropolitan problems- into an area where
none presently exist,3 "while Edmonton protests the.intrusion
of another level of government.'4 - But perhaps the‘most striking
feature of this new format is that the Metropolitan Planning
Commissions have no role in the preparafion of the municipal
or metropolitan plan - this function is performea by the
Alberta Planning Board, a provincial body. The Metropolitan
Planning Commission is merely an approving, overseeing authority,
comprised of elected council members with no support staff

other than a secretary.
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TO'adminiéter fhe zoning bylaw enacted by council -
under the cdnditidnswimposed,by the plan, a dévelopment‘officer
‘Wouid be appointed, as well as or in place of a Municipal
- Planning. -Committee (formerly thé Municipal“Planning Cémmission)..'
‘The term "committee" was chosen to emphasize lower standing
than “commission”; which seems to imply policy formuiating
power, which is intended to be left to council. The Munici-
pal Planning Cqmmittee can have'certain statutory decision-
making power if council agreeé to delegate it.r

Thefprocedﬁre fqr'development permits would be
virtﬁally unchanged. Most zoneé will have 1iéts of uses
Whiqh.are permitted, as well as lists Of‘uSés'which are
subject to disdretiéhéry approvél. Acceptablé appiicafibﬁs
for permitted usés must be approéed; Whiie approval of
discretionary uses Wili debend on- planning considerations.

The development'officer can attach extra conditions to a
discretionary use, but such copditions shglllnéf be incon-
sistent with the intent of the bylaw'or the general plaﬁ.

: The use of discretionary Direct Contfol zones,:aﬁ
embodiment of development control, is limited to the downtown
core, to land adjacent to thoroughfares, and td areas‘ofrﬁigp
density development. The DC zone is only to be used in unusual
circumstances, and éhould "not be used to the execlusion of

the new 'standard'! zoning, .That is to say, a city would not
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be entitled to place the whole, or eveh.a large part of its

afea, under thiértype of zoné.”5 Somé mention is mﬁae ofk

"the use of SpecialrbevelopméntVUnits, or '"contract zoning",
.but‘there appeérs tO'bevlittle difference betWeen that and

some current DC recléssifioations for Specifiq developments(;n

- Calgary, or the use of CD-1 (Comprehensive Develbpmenf) éoning. .
in Edmonton. Contract zonihg, which is considered by fﬁe
province as having been beneficial, can thusrbé expressly

" provided for, whereas it is unacceptablé by-preéent iegislation.

- The Instruments

- The reéuiatdf& instruments in Célgary‘and Edmonfoni-
will remain'largely ﬁnchanged innstructu:é and content. - In
our earlier review of these instruments we saw that they were
basically the same in each city. The only major éhange Wili
be the addition of discretionary Direct Contyol zones in
Edmonton. There afe presently some zéning classificationsrin
Edmonton.which provide certain powers of discretion to the
Development Officer. The C-4 zone (Central Retail and Office
District) allows flexibility in height and density regulations,
but is restrictive in fhe nature of uses. The CD-1 zone T
(Comprehensive Dévelopment District) allows fléxibility in
the mix of fesidentiai and commercial uses, but again, limité
the choice of uses.® . There is no area of unlimited discretibn

such as the Direct Control districts currently in. use in Calgary.
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This situation is somewhat different with regard

to the roles and status of the instruments in develobmeﬁt‘

- control areas in Edmontén, and in‘Caigary. The basic zoning
structure of the new proposalé causes no change in rplerr
statué of the insfrumenté in zoned areas, but in a?eas under
deveiopment control, the instruments will noﬂlonger be outside
“the bylaw, and‘heﬂce will be binding on administrators. The
confusing provisions of Sections 106 and 107 Will no. longer be
applicable, 'and the option of disregarding tﬁé'inétruments

will be remdved, This causes only slight changes in‘fhe Edmonton:
system which is baéed largely on zoning, but significaﬁtly

' incfeases the rigidity of the instruments in Calgary.

Appeal Procedures

In what appears to be an attempt'fo give everyone
the right of éppeal, all land uée decisions, including approvai
of permitted uses, will be subject to appeal. Another majorr
_change wéuld see the appeal boafd without aldermen as membérs.
Council would formulate its-policy and express its intention
through the bylaw, which would govern decisions of the aﬁpeal
board. Planning aspecfs would only be considered where the
bylaw was not specific enough-in dealing with a particular
case. The important factor is that the appeal board would
"in all cases be bound by the provisions of the zoning bylaw

to the same extent as the deveiopment officer".7 The board
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could only reverse the decision of the Development Officer
if he erred in applying the bylaw, or if it disagreed with
his exercise of dlscretlonary power ThlS appears more as

a review functlon than an appeal functlon

,Changes are also'planned in appeals-beyond this level.
A new provincial body, the Municipal Planning Appeai Board,
ostensibly free of government control,.would be'created to
handle appeals from municipal appeal agenoies and appealsl
from decisions of the Alberta'Planning Board thch is
essentlally the body that actually formulates plans for
the metropolitan and regional plannlng bodles.‘ The Munlclpal
Planning Appeal Board, in hearing municipal appeals, Would also
be.bound by;the local zoning bylaw, and could only reverSe
a decision on errors or wrongly exercised discretionary authority,
thus exer01s1ng provincial dlscretlon over munlclpal matters.
This board Would not be empowered to interfere with political

de01s1ons.

The former channel of appeal to the courts on
questions of law or jurisdiction would be removed. This
procedure would be replaced by a'notice of motion; on which
a judge of the Trials Division of the Supreme Court of‘Alberta,
would make a ruling, There would be no appeal beyond this

level.
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" Public Participation

Citizen involvement becomes arcrucial apsect of
land use control procedures under the terms of the neW proposals.
While public.participationVhas‘pfe&idusiy existed and been
provided.fdr‘by‘statute,there was no assurance that information
would be made available to fhe public,:or‘thatnpublic input
would be réceived since such an exchangé was dependent on_citi¥
zens coming forward with their views. Unde; the new proposals,
"COnsultatiohs have‘been made ﬁandatory céhditioﬁsAprecédéﬁt
to the making'bf decisions, more time would be ﬁfovideq for
citizen reaction to proposed. planning action, and.provision |
'is madé to make available to interested citizéns'information
relative to the matters concerning them, infbrmafion'that,',::
af present, -is often withheld."8 It will be interesting:to
see what reéultS’derive.from cémpulsory public participétion,:
if indeed it can be effectuated. Tactics such as town héll
meetings. are not practicallmeans of conveying information or -
adequately understanding public opinions, and the aldérmén:- |
havé not enough time to get the opinions“from.their ward on
all issués. Thus, Specific bodies-wduld be set uprto function

as conveyors and gatherers of information.

In large urban centers, at least three Area Planning

Advisory Committees would be established, with sufficient'fﬁnds



- 128 -

‘available to hire‘lawyeré; planners, aﬁd other consultants.
Tﬁese committees would be comprised of people from the |

area who are‘appointed‘by council for. three year terms
(possibly leading to complaints and/oi problems over political

" appointments). On a smaller scalé, thé community!organizations,
which are aiready stétutorily"reéogniéed in'fhé éifiesg‘Wouid .
serve to elicit the opinions of their membership ﬁhrough'care—

fully structured information gathering techniques.'

How well these citizen pérticipation téchniques will
work must ultimately depend on-their acceptahce by the people

for whose benefit they are intended.

Aﬁalysié

A geﬁeral ﬁerspective of the néw pfoposals provides
us with the impression that the new system would be relativély
rigid, as islmost zoning legislation. It would be somewhat
moré rigid thaﬁ zoning as it currently exists in Edmonton,
and much more rigid than the development control techniques-
which are used in Calgary. A considerable portidn of its
rigidity is inherent in its centralizing provisions, which
intend to increase the power of provincial authori%ies in
‘the area of municiﬁal planning and-land use éontroli TheSe
centralizing provisions are disruptive of mﬁnicipal authofity
in a number of areas, particularly planning, administration,

and appeal, three crucial areas in any scheme of land use controls.
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In the planning area, the local planning commissions
and the local councils will have lost powef to thé provincial
planning authorities, the commission thrbugh lack of invol&e;
.ment, and the council through removal of authority fo.accept,,
_amend, or reject proposed plans. The General;Plén,sthe
‘mandatory basis of the entire system, will haﬁe been prepared
by provincial planners, subject only to local approval, a

point which brought specific objection from Calgary:

"It would result in a Provincial body, not
directly responsible to the citizens of
Calgary, being responsible for the planning
of the area while the city itself would
still have the responsibility for implementing
a plan with which it may disagree."9

The system of administration put forth in the new
proposals forgtells the existence of metropolitan administfation,
which would be a total change from the unitar& system now extantA
in Calgary, and for which even the metropolitan region around
Edmonton has expressed a lack of desire. The rble of the -
Development Officer as the principal administrator of the bylaw
is largely the same, but the removal of fhe plénning function
will leave very little for the Planning Commissiqn in Calgary
to do. (The Edmonton Commission has very limifed functions;

- as described above in Chapter V, and would not be affected.)

Final decisions on appeals have essentially been
removed from the realm of the municipality. Very little
.freedom for municipal appeal agencies is left outside the

terms of the bylaw, except to,infempretqdiscretionary decisibns
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of the Development Officer. Since the provincial appeal

body is empowered to reverse or uphold any of these municipal
opinions, the final say rests'with_tﬁe province, a direct
incursion into muﬂicipal matters;

On the basis of the deécriptions ﬁust_given of the
three areas of concern, onelcan:safely conclude’that from the -
municipal sfandpoint, the new prdvinciél proposals could
hardly be considered optimal. So let us impése a major
.qualification on the new propésals and attempt.té analyze
them as an optimum technique after having omitted oirdeleted
- the major centralizing provisions. Briefly stated, such ;
system would provide municipal control over é techn;que based
on zoning with'discretionary'areas. Thé removal of the pro-
vincial dominance does not make the new system any 1§s§ rigid
in its effects on 1andowners._ Instead,.as described in the first
Chapter, it allows for more meaningful analysis aﬁd compariéon.

This non-centralized system would leave the authority
and responsibility for municipal planning'and land usé coﬁtrol
decisions in the hands pf the elected Council, whofunder the
other system would. have to bear the responsibility without
having the authority. Without the céntralizing'brovisioné,
the Council would have flexibiiity'in deciding upon theéoq~
tent and structure (within the parameters of “ the Planhing
Act) of the bylaw, the administration, and the Plan upon which
the system would be based, The Plan could,remaiﬁ‘mandatory, but
it would be drafted and‘executed"by municipai éuthoritiés who

would more likely be aware of vagaries'withﬁn"the%planning
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area than would provincial planners. From the municipal

point of view, this makes the system more flexible than before
" because the final.say on planning does not rest at the
provincial level. Yet éome‘rigidity is involved in the

,provincial,requiremen? of having a Plan.

The proposed administrative Strucfuré'WQuld be.
viftually eliminated by removing the centralizing,provisions.
The Alberta Planning Board could continue to serve an. advisory-
funcfion in an étteﬁpt to-coordinétérland uée planning,
but wouldrnot dominate mUnicipal.planning.'VThe Metropolitaﬁ‘
Planniﬁg Commission, which was notrdésired by‘eithef o£ the

‘two.major cities, and which possessed no feql power in- any
évént, oﬁly éerved as” an extra 1e§e1 dfgburéauCracﬁ betwe_‘en""~
administrators and Council, or between administrators and
their prdvincial overseers, depending on what powefs one had

iascribed to Council. As such it would not be necessary.

" The Muniéipal Planning Committee couid be created,
but was not to have any powér unless Council granted it some.
The Council had 1little enough power of its own under fhe |
centralizing provisions, so it would be intefesting to .
conjecture what powers it would delegate‘to this Committee.
Without the centralizing_conditions,‘the Plahhing Committee -
could exercise some authority, as the Planning Commission now
does, but it would remain subject to’ the provisions of the bylaw

restricting its discretion.
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Thérgfore, having femoved much of the ﬁrovincial
authority, the administrative structure would be more rigid
than flexible, but not as rigid as originaily planned dué
tb the change in emphasis fromrprovincial to municipal auﬁhority.
"It would be considerably more rigid than the diécretiénary systém
~in Calgary, but 1éss rigid than -the system in Edmontoﬁ; _Tﬁis-‘ v
lessened rigidity in Edmonton would be dﬁe to theVCOntent of
the new administrative'instruments which pérmit areas of complete’

discretionary authority.

The régulatory instruments contain éoning desigﬁations,
lists of uses, and developmeht specifications for the municipalities.
As such, the problem of provincial control does not affect their
position; The provision of discretionary'ﬁSes in eaéh éone.and
the establishment of a zone with no uses as of righf injects
considerable amoqnts of discfetionary authority. The province can
maintain some control over its exercise, without totally interféring
in municipal matters, by requiring the appropriate areas to be
designated on the Plan, to which adherence is compuisory. Yet |
the insfruments will remain more rigid than flexible er the
~reason that rigidity will encompass areas of established uses,
which are greater, in absolute termé, thani"emerging, emergency,
or unplanned areas".l0 Their position then, remainérthe same as

in the earlier analysis - rather rigid.

Appeal procedures would be drastically changed upon
removal of the centralizing provisions. Removal of a provincial

level of appeal would leave the final decision in the hands of
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the municipal authorities, a move which would decrease signi-
ficantly the rigidity of the préposed structure. Requiring

* the municipalrappeal bodies to adhere to the byiaw would

fetain an aspéct of certainty in the procedures which would
contribute much rigidity. . Permitting one discretionary authority
d(thg DAB) to rule on another (Development Officer);is a provision
for flexibility. The dhange in court procedure‘dées not |
"relate to the discussion insofar as centralizing 6f7power is

| concerned, but it does serve to make the overall aﬁﬁeal
procedire somewhat more flexible, in that access to the

courts will be available to more people. This non;centraiiZed
systém would be located very close fé the center of our

spectrum, slightly on the rigid side. The dominancerof rigidity
is due to the compulsory adherence to the byléw and its instru~

ments.

 Summary,

This review of the provinéial proposals has indiéated
a desire on the part of the province to lessen the authority
and influence of municipal planners énd legislators over urban
land use. The changes are much more extreme for Calgary than
for Edmonton, although the reduétionrbf power would be the
same for each. The cgntralization of:power would ostensibiy

be for the good of all Albertans, present and future, for whom

channels of public input would be created, Whether,desired,
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orrnecéssary; or neither. The element of discretion in
municipal planning is largely attenuated, hence the position
of the cities under the new proposals would be much more

rigid than before.

By removing the centralizing provisions, as is
Zproposed for our analysis, the position of the cities remains
more rigid thén undef_the existing‘legislation with'respect

to proviﬁcial control, yet still leaves thém with some control
over their own planning affairs. Security and stability of

1and use are improved through the increased userof zoning,

the bylaw will be more rigidly adhered to through the

reduction of DAB discretion, and flexibility is retained through
the use of discretionary zones and the right to formulate their

own General Plans.
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CHAPTER VII

CONCLUSION:

OPTIMUM FOR WHOM?

' The Range of Choice

For the purpose of this analysis we:haverassumed‘.
a rigidity—flexibility spectrum. - Purewzoniﬁg representsrA
the exireme.of rigidity, and pure development controlrrepre~
sents the extreme of flexibility. Rigidity encompasses
both positive and negative aspects. It provides protection
and somée certainty to homeowners and pfoperty owners désiring
stability in neighboring land'uses.' It also eliminates or
minimizes the ability of administrators to easily\ch#nge
the types of land uses in an area, and fhe ability of
‘developers to increase the intensity of uses permitted on -
their land. Flexibility, by the same token, also has
desiraple.and undesirable aspects, depending on one's point
of view.: In the extreme situation, there is ﬁo protectioﬂ
- whatsoever for any‘type of use, as all use decisions must
be approved by planning administrators. Flexibility does
provide for ease of change in areas in transition, and can
be uséd to providé social amenities in dévelopments through
negotiation.with developgrs. Hence it is extremely favouf;
able_io planning administrators and fo developers who are
in a position to take advantage of the versatility provideq.'

But it is less desirable to developers who fear the negative
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or expensive potential of such bargaining discretion in the
hands of the administration, and also to homeowners whose
neighbourhoods have no legal protection from encrqachmenf

of incompatible land uses,

Neither of the extremes of rigidity or flexibility
is acceptable as the best form of control. The need:for
- protection of established uses in stable areas, and the
provision'of a certain amount of“stability eliminates the .
extreme of flexibilit&. Furthermore, the need for accommo-
Hdstion of divérsity, growth; and change in.the burgeoning
cities of Edmonton and Calgary removes the,acceptability of
the rigidity extreme. It may then be surmised that an -
optimaliform of éontrol must lie somewhere between.the.two

extremes.

If one could adopt a completely neutral stance in
making such an assessment, an optimal position might bs seen
to be ﬁear the mid-point of the spectruﬁ, where the elements
of‘flexibility and rigidity are almost equal. A position
near the center might be considered appropriate inVCalgary
and- Edmonton because each city has substantial areas of

rigidity, but each city is also experiencing tremendous
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“volumes of development“activity, which'ie.aceommodated by
flexibility. This flexibility permits developers to nego-
tiate and adapt a proposed use to -a particular location,
rather than requiring them to f£ind a location te fit,theﬂ'
use. It also provides the planning administfators with
enouéh discretiona:& authority-fo requirerthe development
to ﬁeet standards accepteble to the city. This latter
element can be interpreted negatively or iﬁ‘a destructive

sense by developers who must comply with imposed restric-
tions, but it would be a haive developer who attempted to

proceed withodt first being aware of the existence of such

circumstances.

Yet none of the,participents in the‘lend uee
control process can be considered neutral, so the determina-
tion of an optimum must be based on more than locational
criterie on a spectrqm° The needs and interests of the-
various participants must also be weighéd to find aﬁ appro-
‘priate,balance, The obtimum to a homeowner would be an
extremely rigid system designed tO‘provide'meXimum protectionh
for his home from Whaf he. feels are undesirable‘and incompat-
ible intrusions into his neighbourhood which migﬁt tend to
devalue his property. As mentioned in the second chapter,
most Canadians seek tﬁis protection under the '"rule of 1aw"r

principle that a rigid zoning bylaw provides. Planning
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administrators would seek a position Wﬁich provided maximum
flexibility, ﬁence allowipg extensivg'discretionary authority
' to planners over land use decisibns: ‘Any étteMpt at balancing
the need of protection with provisions for flexibility must~_
attenuate the power of the administration. The position of
developers andtspeculators is less clear, in that they would
desire a technique containing aspects bf'both rigidii& and
flexibility, to the extent that it would protect or enhance -
the values of their property. They Woﬁld choose that system
whiéh provided prétection from'downzoning and the accompa@?—
ing decline in ﬁroperty values, as well as providing enough
flexibility to allow them:to intgnsify fhe type of use per-
mitted on their land, hence increasing its valué; The
optimum to each of the participanté is clearly differént,
each choosingkthat position which most favourably serves

his interests.

A further factor influencing the situation oi an
optimal poéition is the perception of the developmentrprocess
by thé participants. Homeowners, developers, and specula-
tors must depend on the process and use the existing pro- |
cedures to accomplish any developmehf objectives. The
administration is a pgrt'of the process and hence has con-
siderable direct effect on outcomes. Thié process includes

all those elements outlined in earlier chépters of this
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analysis - the bylaws, the development officer and pianning
commission, thé,regulatory instruments, the appeal procedures

-and we will review ‘them again -later in this chapter.

Tﬁe most favourable process for the homeowner would
again provide protection and stability. He would 1ookzwith
trepidation upon a system which required him to be constantly
on guard against an gnwanted intrusion into his neighboui‘hood°
Most desirable to him would behlegal protections such as
those which exist under =zoning.  Zoning regulations are
subject to change, EutAare.not as readily'adaptable as'some '
regulations under development confroi. Zoning changes must-
be made by the elected council in a public forum, while 7
changes unde? devélopmenﬁ control can«gircumvént this public
procedure through éppeal of development refusals directly
to the DAB. Councillmembers can be held accountable by fhe
electorate at election time, but there is only ﬁarginal

accountability for actions taken by the DAB.

If we continue to accept that the position preferred
by planning administrators is extreme flexibili£y, then the
process most acceptable to them would be one incérporating
minimal elements of protection and certaintyl Changes in
land uses would be deﬁermined through administrati&e pro-
cedures and council would have little if any involvement.

This would be best for all, in the planners' view, for*tﬁeir
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perceptions would provide optimum resultS'in'térmé of
aesthetic plénhing and cost efficiency.,VPolifical factors
would have less effec£ than under other arrangements since
the political elements would have minimal involvement.

Planning factors would be the primary concerns.

The type of process most desirablé to developers
and speculators would be contingent upon a number of factors;
. such as the strength of the administration, fhercomposition
~of counéil,‘the development climate in the ﬁﬁniciﬁality,
‘public attitudes toward development, aﬁd éo on. If the
administration was strong, if council was not’well-disposedr
foward development, and if the other factors were uﬁfavour—
able for developers, then a rigid_process would seem to bé
mdSt desirable to the developers in order to providé somer
development rights to accompany ownership of property; It
these factors were reversed, then a more flexible process
would tend to‘permit development of land to the highest
possible intensity of use. Uhder thg rigidity of zoning,
developers have rights of use which .can bé backed:up in the
courts; but these same #ights also limit the available options
in areas which may be slowly undergoing change in terms of
degirable uSes; In such circumstances changes must proceed

through council, where acceptance or rejection is final.
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Under the more flexible provisions of developmernt -
control,zideveioper can circﬁmvenf,counéil by accépting
initial refusal and hoping DAB’Will provide‘a relaxation; oi,
he can proceed . to council with his.proposed amendment. If
he is successful there he must further receiVe'deVelépment
approvai, and possibly, éubsequent approval~from'DAB; This
flexibility may allow hiﬁ much leeway in terms of density
and location of developments, but it may also lead to rgfusal
of a project which could have been guaianteed under the more

rigid terms of zoning.

The most advantageous arrangement for dgvelopers
and speculators will §ary amongst the different companies
‘and individuals, depending on the nature and location of
their lands and the type of projects with whiéh they are
" concerned. Residential developers would be more concerned
'Withrstability,'to proteét theirzland value and‘thecmarkéf—
ability of their product, while commercial developers would
desire flexibility to increase height, bulk, and density

in return for provision of amenities.

The elements in the process are thexsame for all
participants, with the exception of the administration, which
is not only concerned with the naturé of the process, but
ilso is a part of and'administers much of the process. The

controlling element in this anomalous situation is the city
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- council, which not only can determine the nature of the
probess; but also can set up the procedures which guide the
actions of the'administration:‘ The’following review of the
elements used in the analysis is based solely on a rigidity- .
fiexibility'comﬁarison of'the Calgary; Edmonton, and proposed
provinoiél techniques, as they have been set out in previOuo
chapters. The relationship of this comparison: and the |

effects of the actual structure will be discussed later.

The Bylaws

The Calgary development control bylaw pléoeshvery:
few restrictions on theloxercise of discretion. It.feQuires
the Development Officer and Planning Commiésion to abide by
the Rules Reépécting'the Use of'Land, aﬁd%célls forré public
hearing prior to amending the Land Use Classification Guide,
but otherwise the administrators exerciso much discretion.
Thus this bylaw should be located closer to,the flexibilify
extreme than to the center of the spectrum‘whefe flexioility

and rigidity theoretically exist in equal pfoportions,

The Edmonton bylaws provide varying amounts of
flexibility and rigidity. The,zoning‘oylawris for the most
part rigid, as befits standard zoning legislation, but
incorporates flexibility through'conditional uses ‘and

aesthetic discretion, both of which are,exercised under
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1imitationé imposéd in'the bylaW; :This byléw Woﬁld be
situated nearer to thé'rigidit&’etheme‘than to the center
in "that theAflexibility'provisions are not very extensive,
enqompassigg such things as aestheficjdiscretion and limited
~ control over conditional,uses; and fufthérmofe their exer-
cise ié”circumscribed by the bylaw. Aestheticrdiécretion

is limited to‘design and appearance and would be difficult
fo‘clearly interpret before a court, while conditioﬂal

uses are set out in the bylaw.

The developmeht.control bylaw is more dispretioh—
oriénted, but Council has atfempted to limit tﬁié discfetion
by requiring- adherence to the -regulatory instruments. The |
@pplicability of this provisioﬁ (as discﬁssed in Chﬁptgr

11) is not at issue at this point in the disdﬁssion —:the
important thing is that such a élause exists. EWhéther the
Development Controi Officer chooses to abide by such a limi-
tation or not is a separate question. For our purposes

the assessment will be based on the fact:thét the Edmonton
Council endeavoured to include such a statement., In view

of this provision, the writer would choose to locate this
bylaw slightly over the center 1line of our spéctrum,’inrthe'
flexibility end. There is more flexibility than rigidity

in this bylaw, since éome of the development‘control districts

pfovide very low-intensity land use designations which
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increase administrative authority, yet the development control
bylaw can not be as flexible as that in Calgary dﬁe'to the
presence of various attempts at limiting the exercise of dis-

cretion, such as that mentioned above.

Taking the two bylaws together;‘thé Edmonton system
could be located in the rigidity end of the sﬁectrum: slightlyv
closer to the center than to the rigidity.extremé; fTﬁe
- zoning bylaw allows minimalfflexibility, énd hence is verj-
rigid{ While the deﬁélopment contr61 bylaw ié‘a 1itf1evmore
'flexible'ﬁhan rigid; but bearing in mind the prepondérance 6f
zoning over development contrbl, and the restrictions -
theoretically built into the develbpment'control bylaw, the
. system cannot be considered as being very néar to the center;
though nearer than the extremeiy diécretionary system used N
in Calgary. Zoning is the dominant element nof énly in terms
of‘area of covérage, but aléo in terms of .numbers of deﬁelop;
ment permits and value of development. Develépment control
is used in areas such as the downtowh-core whefe large
projects are located, but the Valﬁe of these projects isnout—
weighed by other projects in zoned districts, Sq‘the
rigidity aspect dominateéll

The bylaw which is set out in the ﬁew»provincial"

proposals is based primarily on'zoning, with'Some limited

" discretion in the. form of aesthetic discretion and condi-

tional uses, and a severely restricted amount of unlimited
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discretion in some areas having no uses as of right; The

‘use of zoning and limitations on diséretion make it much more
rigid than the existing discretionary technique used in
Calgary; while theé usé of some unlimited discfetion makes it
more flexible than the zoning aﬁd limited discretionary |
practices used in Edmonton;  Since the bylgw is principally
zoning, with discretion permitted but curtailed; it must

be located near the center of our spectrum: but on the
rigidity side, being clearly situated between apd nearer to
the center than the bylaws currently in force in Calgafy and

Edmonton.

The Development Officer in Calgary can exercise an
enormous amount of:discretidn. He is bound by fhe Rules, but
these have a minimal effect on determining the use of land,
which is where his discretionary authority is situated.
Given the absence of major restrictions, this position must
be located just short of the flexibility extreme af our
spectrum.

The Edmonton Development Officer exercises discre-
tion only with regard to conditional uses, aesthetics; and
determination of similar uses: Whichrare all provided for in
the bylaw; His position could be located slightly further

away from the rigidity extreme than the same position in
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~Calgary is from the flexibility exti‘eme°

The Development Control Officer in Edmonton is
ﬂot in such an easi}y described positionf His office claimsi
Ité exercise wide discretion,-eveh to the point of disregard-
ing the regulatory instruments, regardless of the provisions
of the bylaw. This would mean that he has slightly more
discretion than the Development Officer in Calgary, for he
»'also would not be bound by the Schedule of Permitted Land
Uses and Regulations (which is the counterpart of Calgary's
Rules Respecting the Use of Land). But his discretion‘is;
‘LexercisedHOVerronly:a limited arearéf“Edmonton, sb is
‘restricted in that regard. Thus this position would be
located closer to the flexibility extreme than the Caigary
position, but its relativé weight in conjunction with the
‘other Edmonton position (the Development Officer) is sméll,z'
so the combined Edmonton position could be located relatively
close to‘the center, on the rigidity end of the spectrum, a
much more centralized position than that of Calgary, which

verges on the extremes of flexibility.

The new provincial proposals do little to alter
the role of the Development Officer in Calgary or Edmonténrr
but would eliminaté-the need for a separate Development
Control Officer. The-extent of discretionéry authority of
the Development Officer in Calgary would be restricfed and

clearly‘dgfined by requiring adherence to the regulatory



‘instruments, allowing unlimited discretion only in a feéw
‘'specified areas, The position in‘Edmonton,‘taken as a
‘consolidation of the two current positioné; wqﬁld be 1afgely
unchanged, except for the 1égitimaté exergiSe7of unlimited
discretion in certain areas: Through thé:curféilment of
discretion in Calgary; and the marginal’increﬁent in flexi-
bility as compared to the current Edmonﬁén'situation: we

can 1oqgt§ this factor on the rigidity'sidetof‘the spectrum

. slightly closer to the center than the présenf‘combined ’
—Edmbnton‘position. It is in the rigidity end of the'spectrﬁm
due to the predominance of specifically zonéd areas, as-

described in the pfevious section on bylaws.

Thé'PIanﬁing'CdmmiSSion

The Calgary Planning Commission is also in a very
flexible pbsition'iﬁ that its fﬁﬂctions are largely thé Ssame ’
by nature as those of thg Development Officer, and it functions -
under most of the same bylaw provisions andrprovincial stat-
utes. It has complete control over developments in all
Direct Control districts in Calgary. One could logate‘it7A
in the same position as the Development Officer, very close

to the extreme of flexibility.

The Edmonton Planning Commission is a very special-

ized body, performing a 1imifed number of functions. These
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~are clearly stated in the'zonipg“bylaw and 1eave”li£t1eiroom'
for flexibi;ity, except in tﬁégCD;l zone Whéré the Commission’
works in conjunction With'COUHcil; which has thé‘final say.
Its other functions, in non-profit housing areas and in

' propoéed amendments to the zoniné bylaW; are'éery restricfed.
‘This body could be located closer to the rigidity extreme

than the same body in Calgary is to the flexibility'extféme.

The  roles of the respective Planning Commissions
would be virtually unaffectéd by therné& proposais (after
‘removal of the centralizing clauses). The Calgary'Planning.
.CommiSsion could cbmpatibly coexist.with the Development
Officer as at‘present, although the exercise of discretion
would be cut dqwn'through adherencé to the regulatory
,inStruménts. The Calgary Planning Commission cufrently'
decides on land use proposals in Direct Control districts,
aﬁd suéh a situatidﬁ could easily be accommodated under the
new proposals. Being bound by the bylaw and its accompany-
ing instruments with regard to areas other than those of
unlimited discretion would result in a considerable increase

in the rigidity of its position.

The Edmonton Planning Commission currently partakes
in relatively few development decisions, and there is no
reason to, presume thaf its role would be increased. Hence

‘its position will be considered as remaining very rigid,
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This means that the position of the new proposals, insofar
as‘théy affect Planning Commissioners, would be.td considerably
reduce the flexibility of the Calgary Planning Commission,

and allow the possibility of moré flexibility in the Edmonton
body. Hence it would be located on the rigidity end of the
spectrum, in aﬁproximately the same location as the Develop-

ment Officer.

The regulatory instruments'in:Calgary vary in-
terms of flexibility aﬁd rigidity. The Rules Respecting
the Use Qf Land egerpise a governipg—iﬁfluence as provided
in Section 10(4) of therbyiawfv All the other instruments -
are generally followed by the planning dufhorities, but
under Section 107 of the Planning Act need not be considered
as‘binding since the& are hot'parf of the bylaw. Thus the
position of‘the instruments in Calgary must be considered
as very flexible; being somewhat closer to the fiexibility

extreﬁe than to the center.

The instruments‘under zoning in‘Edmgnton are all
part of the bylaw and hence are all bindingJE Thé District
Scheudles provide for flexibility fhrough conditional uses,
but otherwise the instruments are rigid. These would be

located quite near to the rigidity extreme. The instruments
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under development control are ‘intended by Council to be
binding, but are not so considered by the Development Control
. Officer, so for our purposes they must be considered flexible;
':even more so than those in Calgary, since.the~Regu1atione{
-are not binding. Hence these instruments must be considered
much closer to the flexibility extreme thap the same instru-
ments in Calgary. The exercise of these instruments is
»1imited‘to,de§elopment,eohtrol areae;,se the‘combined
Edmonton'position weuld be similar to that of its Devélopment :
Offieer; reletively‘elose ﬁe fhercente¥, oﬁ the riéidityt |
end of therspectrum. | | |

Thevregulatory instruments~will all be part of‘the
bylaw under fhe new proposals, and hence will all be binding
on:planning administrators. Thie will cause oniy slight
changes in the‘Edmonton system which is based on‘zohing,
but considerably enhances the:rigidity of the instruments
in Calgary. The extra rigidity introduced into development
control areas in Edmonton will be counterbalanced by the
introduction of zones of unlimited discretion, but the
Calgary situation will change drastically. With the
exception of the Rules Respecting tﬁe Use of Land; the
instruments in Calgary had to be considered only as guidelines,

but under the new proposals adherence to their terms would be
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mandatory. Even conditional use decisions.would be subject

td guidelines.

- In that the Calgary situation Would be much less
flexible, and the Edmonton 81tuat10n would be marginally mere"
flexible due to the ex1stence of legislated authority to use
’ zohes of unlimited discretion, we can locate the new proposals
-slightly closer to the center than the‘Edmonton instruments,

on ‘the rigidity end of the spectrum.

" Appeal’ procedures in Calgary are based singularly
~on the Development Appeal Board This body renders_de0131ons .
which are considered final and binding. It is not bound by
any of the regulatoryAinstrumentsﬂsineeAthey‘are'net:part

of the bylaw. The exercise\of discretiqn by thHis body can
be:extreme, so it must be 1ocated'Very near to the extreme of

flexibility.

Edmonton has one Development Appeal Board which
heare‘appeals from both bylaws. Zoﬁing appeals are 1imited
by permittedruses and by the absence of right to permit a
variance, which in practice means the Board is virtually
limited to following the bylaw or ruling on discretionary
decisions. Appeals under development control allow the Board

jsomewhat more flexibility since the instruments are not part

of the bylaw, but any DAB decisions under development control
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are subject to a further appeal to Council, which tends to

"minimize or negate any discretion‘exércised by the Board.

This combination of restrictions tends to leave the Edmonton

..appeal‘ﬁidceéQings in a'relativély rigid positipn 6vefali.

. One mighf conclude that the involvement of:Council opens the
door for much discretion of a slightly different nature, but
again the extent of this is limited to the development céntrol‘
areas, so the system would still be considefed rigidﬂ It
alsb seeﬁs uniikely thét Council Would exercisé ifs discrétion
in a manner contrary to the prov1s1ons of the bylaw and |

wResolutlon whlch it enacted SO perhaps more rlgldlty could
be 1nferred at thiS'point.. Thus the Edmontqn‘system could be |
located“onvthe‘rigidity'end of the spedtrum,*slightly closer A
to the rigidity extreme than .to the center, not nearly as

‘extreme a position as the flexible Calgary system.

. The structural changes in appeal procedures under
the new proposals would make the Edmonton system more flexible,
and the Calgary system more rigid. Allowing- appeals from any .
decision on land use opens the way for appeals from approval
of a permitted use, which‘is currently prohibited under Edmonton
legislation. This creates a much more flexible situatibn,

even though the instruments remain binding on DAB decisions.

The fact that the instruments afe made binding in

Calgary, where the DAB was largely unfettered in its decision-
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making process, makes that system much less flexibie than
. at present. Unlimited.discretioh’will only remain over areas
designated Direct Control - areas subject to discfetionafyh

authority of planners.

The proposed introductiog.of a further municipal
appeal agency at the provincial 1eyel would have eliminated
much of the effectiveness of decisions of the local appeal
boafds; making their ﬁosition quite inflexible. But as one
of the centralizing provisions being dropped according‘to
, earlier discuésion,,the local boards retain a certain amount
of flexibiiity. | | N .

The idea of having appeals on legal gquestions
de01ded only by a s1ngle Judge will 81mp11fy thls procedure
and should make it less rigid. Who Would beneflt from such
a éhange will not be known until or unless it is actually

put into practice.

Hence the new appeal procedure proposals can be
seen to be more rigid than the extremely flexible procedurés
used in Calgary, and less rigid than those used 1n Edmonton.
Because discretionary areas w111 be generally fewer than
zoned areas subject to restrlcted uses, it.is felt that the
new procedures could-be located in the rigidity eﬁd of the

spectrum, much closer to the center than to the rigidity extreme. -
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From the foregoing analysis it can be seen that in
simpie:comparative terms; the system put forth in the new
prq&iqqial prgposals (Without the“centraliéing prqvisions)_
is found closer to the cenfer of our rigidity-flexibility
" spectrum than either of the systems in Calgary or Edmonton.
The propoéals aré in this position because they sfrike a
more viable balance of coﬁpeting'interests than eitheriof
the two extant systems. It remains however to demonstrate.
.why thisiis éo.

In terms of our earlier discussion of optimums, the
new proposals will definitely disfavour the administration
in Calgary be severely reducing the scope of its discre-
tionary authority, and marginally increase that authérity o
in the overail rigid Edmonton system. Such limitations N
on the exercise of administrative discretion in the develop-
ment phase of the process can. be considered a legitimate
restriction. The administration,‘as not only a participant
in but also a part o0f the process, has advantages ovér:the
other participants in the preparation of land use regula-
tions. This advantage is countered by limiting the amount
of flexibility available to the administration when the
legislation is put into praqtiée. If the instruments ﬁave

been prepared in such a way as to create a reasonable



- 156 -

balaﬁce betwéen‘interesfs of tﬁélﬁérious partiéipaﬁts;

then the administration may not'exercise as much diséretipn
as may be optimal to itself, but it will be able to exer-

' cise it in areas where flexibility is regquired - transitiénal
afeas, expanding or newly developing areas, and tfanéporf ; |
tation corfidors where close surveillance must be képt

over locations and types of uses.

Assuming that municipal councils will retain the’
authority to enact land use legislation, then the gonditionsr
‘foﬁnd:ih.fhe new ﬁfbbosals shouidfprovidé adequatevprotec;
tion for th§se desiring certaintﬁ and:permanencyAfofltheir.
neighbourhood. Again, if the pianning'hés been adequately
prepared, the ensuing legislation, with its,balance beﬁween
rigidity and flexibility, will ensure that stable, established
use areasrare protected under the rigid proﬁisions of the
bylaw. if the residents of any such area afe fearful of
insufficient protection, they have the right to individually
-or collectively voice their objections to their elected
representative, or to the council-as a Whéle in the public
hearings which would be required for passage"of the bylaw.
The final decision must be made by the elécted council, whose
accountability is ultimately to the electordte, but whose
interests and loyalties may be torn between voters and

campalgn backers. The'role of politics is most apparent
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at this stage, when strengths of‘competing interests W1114

be demonstrated in~the-voting of each member‘of council.

The 1nterests of developers and speculators are
rather more obscure than the relatlvely clear cut preferences
. ofihomeowners and administrators. As~we ment10ned,prev1ous1y,‘
development interests can often be seen to be conflictrng;
Due to the diversity of development interests and varying
inteérests and inteqtions ofhspeculetors, it would be"
exceedlngly difficult to meet all the demands of the .

' varlous partlclpants in this category when preparing a
plan. . But these‘partlclpants should be presumed to possess
adequate expertise to be able to judge with some degree
of accﬁrecy What areas Would be under rigid controls,
what areas under flexible controls, and what areas would
’ be borderline cases when the finel steps in the planning

and regulations process were completed.

Assuming that the preparation of plans would be’
undertaken with the intention of striking some point of |
balance between the interests of the participants, then
interests of developers could be largely accommodated
within the terms of the new proposals.' Permitted usesr
are provided{in rigid;y zoned areas, as are slightly more
flexible conditional uses, though each is subject to possi-

ble appeal. But grounds for appeals and appeal outcomes
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are mucﬁ more predictaﬁle in that appeal agencies are
required to follow certain guidelines. ’The exception to
 this is in cases of discretionary decisiene‘whiCh, by virtue
of the presence of an element of flexibility, can not be
considered as certain in any event. In areas‘ﬁnder flexi-
ble eontrols,'negotiability and contract ZOning'ére available,

which can be used to enhance the value of property.

If thls group of participants, the developersrand
speculators feels abused in the preparationlof the 1aﬁd use
regulations, they also -can approeach couﬁcil members indi-"~
v1dua11y or through publlc hearlng, and tﬁey have the
) addltlonal element of campaign flnan01ng to ‘back their
demands. This financial pressure is the Weapon used by
thls type of 1nterest group to influence dec1s1ons of council,
and it provides'a means of achieving some degree of balance
against‘tﬁe sheer Weight'of‘numbers of vofes‘used as preesure

by organized segments of the electorate.

Summary

The Calgary system includes exfremes of flexibility,
allowing extensive administrative diseretion and no uses as
of right. Edmonton uses two separate bylews, so citizens

“in different areas of-the city‘are receiving different treat-

ment according to whether their land is governed by zoning
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or developﬁent contrél.r This means thaf proﬁefty oWnersr
are under either very rigid, inflexible zoning provisions,

- or under development control, which in préctiqe appears td
provide no protectlon or guarantees. The new provincial |
proposals, with a balance of flex1b111ty and rlgldlty |
contalned in a zonlng bylaw whlch 1ncludes areas of un-
limited discretion with no uses as of rlght, can easily
accommodate the major interests of each ofrthe participants.
If the rigidity proviéiohs are used to protect the neighbour-
hoods and other areas of established uses, then homeowners -
and a segment of the development interest will be provided
with certain assurances which are not found under develop-
ment control. If the flexibility provisions are situated

fo aliow negotiability and diﬁersity in areas of transition
or new growth, and in special areas such as transportation
corridors;’then another segment of the developméht interest
can be taken care of, as well as providing the administra~ |
tion with avlegitimate arena for the eXercise of discretion-.
ary aufhority The overall exercise of dlscretlon is severely
curtalled under such a system, but there is little Justl—
fication for unlimited flexibility in areas of establlshed
use which will be better served by stability and protection.
In these terms it can be seenithat the new provincial

proposals, less the centralizing provisions, provide a
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Vmore evenly baianced system of land use controls than

currently used in either Calgary or Edmonton.



1.

2.
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FOOTNOTES

From a conversation with Andy Smith, Planning Assistant

of the Zoning Department of the City of Edmonton;
August 17, 1977. He felt that the restricted use
of development control allowed for some very large,
expensive projects, but their values and their
numbers were surpassed in zoned areas. Evaluation
of the effects of major developments in areas under

- development control as opposed to lesser developments.

under zoning is a rather specialized consideration
which can not be adequately dealt with-in thls
context. ,

It is considered necessary for purposes of evaluation to

make an assessment of the Edmonton position on the
basis of a combined weighting of the dual aspects
which exist in practice in Edmonton. Since Edmonton
employs two separate bylaws, two systems exist, but
out of that one should be able to determine some
sort of an average position for each of the elements
in the analysis. As was mentioned in Footnote 1 of
this Chapter, zoning is the dominant factor for

- purposes of analysis. Not only is development control

limited in the area of coverage and restricted in a
number of ways as set out on pp. 39-41 in Chapter Two,
but it is also not preferred by developers over

regular zoning. Footnote 4, Chapter V, makes reference’
to the preferred use of standard zoning over the CD-1
classification, but the same source also made reference
to the downtown zone C-4, or Central Retail and Office
District, which is a restrictive district controlled
under development control which uses a system of
bonuses to increase density of development. The
difference is that in the downtown area developers do
not have the same zoning options available that may .
be found to exist in potential CD-1 sites. For

these further reasons development control is not
weighted very heavily in determining the combined
Edmonton position.
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" POSTSCRIPT

Most of the research and writing of ths paper
occurred prior to the tabling of Bill 15 in the 1977 Sprlng
Session of the Alberta Legislature. Bill 15 is the formal
document presented to the Legislature as the new Planning
Act. Though still containing many contentious points
) concefning mhnicipal—provincial authority'over municipal
matters, most of the centralizing provisions contained
in the 1974 drafi document, which Wére omittéd for-this“‘
‘analysis, have been omitted from Bill 15 as tabled in the
Legislature. |

- Bill 15 is not expected to come befﬁre the
House for final approval until the‘1977-Fa11 Session, to
permit interested parties time to prepare positibn papers

concerning the Bill.
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