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Abstract
Aboriginal and treaty rigl;ts are recogniéed 'byr the Constitution Act
1982. Indian government is the paramount right on the Indian political
agenda. A series of First Ministers Conferences is mandatgd by th;e
Constitution Act i982, to discuss aboriginal and treaty rights. Entrenchment

of some form of Indian government has dominated the conferences to date.

The political and academic debaie has been concerned with the ways in
which Indian gbvernrgent can be expressed, and whether it can be specifically
entrenched in the .Constitution. Indian political organizations argue that the
right to self-government is | iﬁhe;ent_ and original, and that legislated or

devolved government negates this. The provincial and federal governments

have indicated a policy preference for legislated Indian governmént.

Canadian federal structures anq processes have historically been
responsive to the chaﬁging needs of the Canadian state. For the Indian-
preferred constitutionally entrenched self-government to be. accommodated
within the Canadian federal structure, the present bilateral federal order
would have to become trilateral. =~ While acknowledgin-g that the requis‘ite
political will - may be' lacking, this thesis argues that evolution of these
structures and processes could permit inclusion of Indian government as a

third order of government.
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Indian Government In Canada:
The Requirement for Federal
and Constitutional Change

Ini:,roduction
Amid much faﬁfa}e, the Constitution Act 1867 was patriated from
Britain to Canada in 1982. A home-grown Charter of Rights ;Lnd Freedoms,
with attached schedules, was incorporated into the ‘Canadian Constitution.
Section 25 of the Charter, and s.35 of the attached schedule“, refer to

“aboriginal and treaty rights”. Inarguably, these rights now have

constitutional stature. They are, however, undefined as of 1986. " Because -

the draftors of the Charter of Rights and Freedoms drew heavily on
international law and Canada’s international obligations, it is expected that
courts and legislators will employ internationa,l‘ law in defining and giving
force to aboriginal and treaty rights.1 While there have Been some
suggestions that these rights be narrowly interpreted as hunting, fishing, and
trapping rights, and access to in-school education and limited medical care
where indicated by treaties, Indians are insisting that their rights be

I . ’
entrenched and exercised in a modern context.

ILyon, “Constitutional Issues in Native Law”, Aboriginal Peoples and the Law (Bradford
Morse, ed.), Carleton University Press, 1984:419; Cohen and Bayefsky, “The Canadian
Charter of Rights and Freedoms and Public International Law”, Canadian Bar Rev.
1983:267. - )




This has received academic support as well. Lyon says that

...while no new native rights are created by s.35, any existing
rights are given modern status, which means that they are to be
considered in the light of current conceptions of state power
reflected in such sources as the UN General Assembly’s 1960
Declaration on the Granting of Independence to Colonial Countrles
and Peoples

~

Relatively new in political parlance, Indian government derives from
aboriginal rights. Aboriginal rights accrue to a population by virtue of their
self;governing existence from ‘time immemorial’.® Aboriginal 'rights, in some
cases affirmed and extended by treaty rights, are impossible to exercise if
‘there is no‘ agreement on their composition. First Nations may claim a right
of hunting, for example. The courts and provincial governments may dispute
its existence; sfill, it may exist. It is, however, impossible for Indian peoples
to exercise such a right until there is some kind of f(:)rmal recognition by the

Canadian state.

Indian government, or self-government, (the two terms are
interchangable) is being claimed by Indian politicians as an aboriginal right,
affirmed by treaties. This seems to be accepted by the federal and

provincial governments, as witnessed by the agendas of three First Ministers

2Ibid:419

3Opekokew, The First Nations: Indian Government in the Community of Man, 1984;
Tennant, “Aboriginal Rights and the Penner Report on Indm.n Se].f-Government” Abongma]
Peoples and the Law, (Bradford Morse, ed.), 1985.




Conferences? that have now been dedicated to that subject. For example,
the First Ministers Conference - 1984 agenda included equality rights;
aboriginal. title and aboriginal rights, treaties and: treaty riglhts; land‘nand
resources; and aboriginal (or self) government.’ Tennant says that “Indian
self—government;may well come to be considered the pre-eminent, overarching,

collective aboriginal rig‘h’c.”6

Aboriginal government, or self-government, has been claimed as ﬁrst
among “aboriginal and treaty rights”. It has béeh argued that these rigl;ts
precede European contact and hav_e not been ceded or otherwise eliminated.
However, international law would suggest that they are circumscribed by the
real politik of the contemporary Canadian state, and must be expressed in
that context. Self-government has been implicitly rrecognized by the federal
and provincial governments;’ self-government has been the ;:najor topic of

discussion at three First Ministers Conferences held to clarify sections 25 and

4These conferences were held further to section 37(2) of the Constitution Act 1982.
SFirst Ministers Conference Document, 800-18/011 1984
6Op.(:it;.32l

7Tennant, “Aboriginal Rights and the Penner Report on Indian Self-Government”, The
Quest for Justice' (Boldt. and Long, eds.) University of Toronto Press, 1985.




35 of the anstitution Act 19828 Indian government shall, for the purpose
of this thesis, refer to the ekercise by Indian First -Nations of self-governing
authority that derives from inherept political rights. The term “First
Nations” was first popularized by the Special Parliamentary Committee on
Indian Government, chaired by Memberr of Parliament Keith ‘P'ennerr. The .
term Was used by some First Nations prior to the.' Penner Rebort, and is
even more frequently used noyv. It refers to the primacy of native

occupation, which confers aboriginal rights.

‘The. fed.eral' governmeﬁt, and to a lesser extent thé provincial
governments, have been quick to endorse Indian government. Even
superficial scrutiny of the official positions, however, shows clearly that
Indian nations and Canadian governments are not contemplating the same
thing when they discuss Iﬂdian government. The 1atter have co-opted the
términologyv of Indian leade;'s, but changed the dgﬁnitions.r Thé three

categories of participants in thesé conferences -- the federal and .provincial

governments and the major representative native organizations -- have . .

fundamentally different views of what self-government means.

The first two participants have viewed self-government as a delegated,

83.C. 1982. Sections 25 & 35 refer to “aboriginal and treaty rights”; s. 37 requires that a
series of First Ministers Conferences be held on that subject.
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legislated authority exercised by bands in accordance With enabling
legislation. Indian organizations have objected to the notion that the right
to self-government can be deiegated, arguing instead that it is inherent, and
can only be recognized and facilitated by legislation. Additionally, Indian
orga;,niza,tions have argued fof Pspeciﬁc constitutional recognition of this right,
to formally acknowledge its inherent nature and so prevenf subsequent
legis‘lation from denigrrating self—goverrﬁnent to a power conferred and limited

by the federal or provincial governments.

Status Indian participanté. in the First. Ministers Conferences have‘
argued that their inherent right to self-government must be constitutionally
. entrenched. This view of Indian government is premised on the possibility
of revising existing Canadian political structures, to permit the inclusion of a
third order, Indian gbvernment. These reﬁsions would have to encompass
development of mechanisms to afford Indian governments a means of
' participating in the intergovernmental and constitutional processés. This
participation would require a priori economic support; -constitutional |
recognition; Indian political development; and extension of extra-constitutional
mechanisms and forums to this third order of Indian government. This :
model would include substantial inétitutional and constitutional change. It is

the requirement for changes, and possible manifestations, which -this thesis



" will address.

This thesis suggests thét, while institutional and constitutional problems
currently attend any possibilit.y of a third order of government, these
problems are not insurmountable. The political will to examine the potential
for a third order of govgrnment is necessary; then, the political will to enable
constitutional and strl}ctufal revi;sion is required. Since political will cannot
be generated by a thesis, I will s};ow that the constitutional and institutional

revisions are within the realm of possibility. It may be, however, that they

will continue to remain outside of the realm of political probability.

Suggestions that the constitutionalffederal status' quo cannot
accommodate Indian government deny the option of chang;z by refusing to
contemplate change. Though mén& will 'question the political probability of
trilateral federalism, it is my intention to examine ‘that option ,as a’

1

mechanism to facilitate Indian government.

In order to obtain a copstitutional amendm.ent specifically recognizing
Indian government, three conditions must be met. One condition concerns
the necessity for provincial and federal agreement. Agreement must be
reached between the provinces and the federal government on the nature of
Indian government. This is required by the constitutional amending formula.

There is entrenched provincial oﬁposition to original, substantive Indian -



government. The provinces have vested interests to protect; implementation
of Indian government would require some provincial sacrifice, as Indian
governments would claim lands, resources, and funds.. As Boldt and Long

have observed,.

At the core of any attempt to deal with. aboriginal peoples is the
conflict. of federal and provincial interests and jurisdictions.
(These centre) on three important issues: land . claims, self-
government, and financial liability.?

The full assertion of Indian sovereignty, including resource control and
jurisdiction over Indian land, is a “major policy cleavage” between Indian

nations and the federal and provincial governments.10

A second condition is that agreement be obtained from the majority of
Indian nations.  Any amendment would lack political legitimacy if this

condition were not met.

Finally, a model or models must be drafted, showing how this Indian
government would function in co-operation gnd co-ordination with other
Canadian governmental structures. Essentially, this will mean a formalized

method for First Nations to share in the Canadian political and economic

pie.

9«Epilogue”, Quest for Justice, Long and Boldt (eds.), 1985:346

10Romanow “Aboriginal nghts in the Constitutional Process”, Quest for Justice, Long
and Boldt (eds), Un1versﬂ:y of Toronto Press, 1985
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There are many options for the exercis;z of Indian government within
the Canadian polity. These range from the extremes of full sovereignty
exercised. by territorial and ethnic enclaves, to the delegated form of .
governmenf; owing its legitimacy to the provincial and federal governments.
Both extremes hgye been rejected by most Indian leaders, and so will not be

addressed by this thesis.

Indian government of the form referred to by the Penner Report,11 by
th_e Assembly of First Nations (AFN), the Prairie Treaty Nations Alliaﬁce
(PTNA), the Coalition of First Nations and many in‘dividuail bands, is
premised on the assumption that the authority of Indian governments is
original and inherent. When speaking of its origins, many First Nations say
that this authority derives from the Creator. There is a much greater role
for Indian constitutions with this kind of government. Structural and
constitutional changes‘ in the Canadian political st'atus. quo would be
required so that this kind of government ‘could become part of the Canadian

federation. The best comparison of the kind of relationship that would be

llReport of the Special Committee on Indian Self-Government, Queen’s Printers, 1983.
The mandate of the Committee was to examine the current legal and political reality of
Indian bands; the relationship of these to DIAND; the Indian women’s status issue; and to
make recommendations, taking into account s.91(24) of the Constitution Act 1867 and the

government’s policy of fiscal restraint. While not binding on government, the
recommendations are pursuasive in that they spring from a parliamentary body, further to
its mandate. The Committee process included receiving oral testimony, written

recommendations, and commissioned research. Participation was obtained from bands across
Canada.
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created by original Indian government is with -a model of an expanded,

tripartite federal structure.

In the territories, where aboriginal populations form a significant
percentage of the .population and where no reserves‘ exist, proposals have
been developed for regional‘ governments with membership open to all
regardless of race. In the south, where Indians : are very much ethnic
minorities, proposals have been made for Indian government on a land base,
with political rights reserved for members only.12 This thesis examines the

self-government issue south of the 60th degree parallel only.

The most likely compromise will be a model recognizing exclusive
Indian jurisdiction on specific matters within Indian lands, and some form of

Indian nation participation within the Canadian political forum.

The History of Indian Statqs
To ﬁndgrstand the current debate about Indianr éovernment, it is
necessary to be familiar with the historical context which gave rise. to the
present situatio'n. Too often non-Indian politicians and académic-s hav'e
neglected this historical context, and, as a consequence, have Provided poorer

policies and analysis than might be expected. The historical relationship of

12Boisvert., Forms of Aboriginal Self-Government, The Institute for Intergovernmental
Relations, Queen’s University, 1985:32 g ‘
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native and non-native peoples is grounded in colonialism; the relatioﬂship

_today is a consequence of colonialism. Hurlich and Lee warn that

by ignoring the colonial system, social scientists .fail to
comprehend the most crucial social forces that are transforming the
lives of the very subjects of their research.!®

It is section 91(24) of the Brit“ish North America Act (now the
Constitution Act 1867) which gives .the federal government alone, the right
to deal wi.th “Indians and lands reserved for Indians”.!4 This section does
not define Indian, nor does it state how the federal goyernment shall deal
with these people. The Indian Actl® was passed to deﬁrlle.who would be
treated as Indian for the purposes of the federal government, thereby
excluding many Indian people. The first Indian Act of that name was
passed by the government of the;n-Pri;ne Minister MackeI;zie; it was preceded
by others similar in intent as far back as 1850. The Act stregsed
assimilation via eﬁfranchisement - the term meaning the capacity to vote.
To obtain this right, Indians had to forsx_;vear any connection with their

culture and legal status; legally, they ceased to be Indian.

Missionaries operated hand in hand with the government towards the

13in Jamieson, “Sisters Under the Skin”. Canadian Ethnic Studies, XIII,1,1981:137.
14501(24) of the Constitution Act 1867.

151bid
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goal of Indian assimilation. Church groups were given the responsibility for
educating and christianizing. They were also given permanent land grants
from the reser\;e holdings. There were no administrative or’legislative means
fbr,monito:_cing their lactivities. Missionaries lobbied for the legal I;rohibition
of all Indian political activity, since it seemed that the religious and political
aspects of Indian cultures were iﬁseparable. Religious ceremonies such as the
Sun bance and the Potlatch were banned. ‘Any work on land claims was
forbidden by .la,w. School | children were forbid.den to speak their own
languages.  This resulted in destruction of family cohesion, as children,
alienated from their culture and strangers to their language, rgturned from
boarding schools, convinced of the superiority of the European culture and

ashamed of the physical and cultural signs of their ‘Indian-ness’.

Depen-dency was taught by the Indian Acf. A pass had to be obtainéd
from the Indian Agent if one wished to leave the reserve. Individuals could
not sell their farm produce or any other reserve resource without permission
from ‘the Agent. Social events occurred only with the blessing of the

16

Department of Indian Affairs.'® In this way Indians were taught that they

did not control their own communities, and that ‘their’ land was not their

16The Department of Indian Affairs has been shuttled amongst a number of federal
departments since 1867, and so the acronym DIAND, for Department of Indian and
Northern Affairs, is correct only for recent times. However, for ease of reference, 1 will use
‘DIAND’ throughout, to refer to the Department of Indian Affairs.
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OWIl.

Reserves were deliberately mismanaged by 'DIAND1,7 to prevent any
substantial A. ecpnomic base from being developed. This again lfuljtheredA
dependency. ‘The government rdid .no‘t intend the reserves to become
permanent land bases, as a strong economy would interfere with the
assimilation process. =~ DIAND e;ssisted in the termination of reserves by

facilitating the permanent alienation of land.

Every annual report of the Department (DIA) mentions the sale
of some Indian land, from a few hundred acres to several thousand
Where land was valuable, for instance, adjoining a sizeable
village, or with mineral resources, the Departmernt encouraged Indian

inhabitants to part with it .18
DIAND encouraged the unconditional leasing of reserve land to non-Indian

farmers, to the provinces, and to the Department of Défence. :

The Canadian government’s historical goal of assimilation of Indians has
not changed.  While "more tolerant of the cultural trappings of Indian
nations, the government continues to pursue a pdlicy which has as its goal

the elimination of Indian status where special status requires government

Y0ne example of this is the matter of the Blood Reserve Cattle Company, a viable
concern that was disrupted and destroyed by DIAND. See “Our Betrayed Wards”, written
in 1921 by a disenchanted Indian Agent, R.N. Wilson. Reprinted inWestern Canadian
Journal of Anthropology, Vol. IV, No. 1, 1974

18Hanks and Hanks, 1950:36, cited in Driedger, “The Canadian Railway System and
Indian Policy”, unpublished, University of Lethbridge, 1981.
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financial commitments.!®

Boldt and Long analyze the current objective of federal Indian policy as
“institutional assimilation”. This, they say, is pursued by government efforts
“to dismantle the separate legal, political, economic and administrative
systems, which now apply to aborginal peoples, and incorporate them into
existing federal and provincial institutional systems.”20 It is noteworthy that
this rationale is remarkably like the infamous White Paper’s argument, 2!
favouring delivery of all services for Canadians through the same

structures.22

Some -- notably the DIAND Director for Constitutional Affairs Audrey
Doerr --23 argue that Indian control of government structures “indianizes”
them. However, a more likely consequence would be Indian administration

of and participation in colonial processes. The application of DIAND policies

19The leaked 1985 cabinet document colloquially known as the “Buffalo Jump of the
1980’s”, authored by the then - deputy Prime Minister Eric Neilson, advocated wholesale
cuts in program funding for Indians. It further recommended transference of service
responsibility for Indians to the provinces.

2(J“./’sboriginal Self-Government: What Does It Mean?”, presented to the Canadian
Political Science Association, Learned Societies Conference, Winnipeg, June 1986:11.

21“Choosing A Path”, DIAND, Queen’s Printers, 1969
221bid

23Round Table Presentation on Indian Government to the Canadian Political Science
Association, Learned Societies Conference, Winnipeg, 1986
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and guidélines on reserves, by Indian bureaucrats and administrators, would
create a class of Indians with a vested interest in maintaining the current
political status quo. The current DIAND policies are not directed at

comfnunity‘-determined needs and goals, and ethnicity of the administrators -

will not change policy consequences.

In spite of the best, or worst intenf;ions of the Canadian government
since Confederation, and the efforts of DIAND, Canadian Indians have not
assimilated. Reserve populations are straining the cap':?,city of the meagre
land bases. Th01.1gh land. surrenders were quickly passed by Parliament,
there is governmental reluctance to increase the size of reserves. Even yvhere
the federal éovernment has legislated a higher reserve population, no
provision is made for additional la'nds. For example, the recent C-31
amendments to the Indian Act?? make it possible for Indian women, who
had lost their étatus because of marriaée to a non-status person, to regain
that status. Their first-generation childrgn are aiso eligible for status, and
lc.)gically, for reserve residency. Yet neither C-31 nor other iegislation make

any arrangements for additional lands.

The consequences of decades of colonization are seen in the high levels

24R 5.C. 1985
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of unemployment, the life expectancy that is twenty years less than the
national average, the youth suicide rate that is seventeen times the national
‘average, and the rate of violent death at three times the national average.2’

Parnell says:

An analysis of (Indian) subsistence levels of income, rapid rates of
population increase, high disease and death rates, lack of education
and development capital and generally low standard of living, bear a
closer resemblance to underdeveloped nations of the third world than
to the mainstream of Canadian society. This situation has
developed, not by accident or simple neglect, but as a direct result
of policies and actions by the dominant society. (emphasis mine)...

The lack of self-determination at the community level is directly

related to the inequalities of power.  Services, instead of being
beneficial, tend to create a controlling circle which encloses the local
people26

The above-described unhappy Indian - non-Indian historical relationship
sets the political context for the-current debate about self-government. The

prominent Indian politician Harold Cardinal says that

The native people of Canada look back on generations of
accumulated frustrations under conditions which can only be
described as colonial, brutal and tyrannical, and look to the future -
with the gravest of doubts.?”

The right to self-government, denied by colonial society, has now

2§Cited in Driedger and Driedger, “Social and Human Development”, unpublished paper,
1982.

26Disposable Native, Alberta Human Rights and Civil Liberties Assoc., Edmonton,
1980:158

27& Unjust Society. M.G. Hurtig Ltd., Edmonton, 1969:1
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assumed political primacy. To examine the debate surrounding exercise of
the right, it is necessary to examine its polar positions, constitutional versus

legislated Indian government.

. Constitutional indian Government _

~Inherent rights to government by Indian nations are, arguably, accepted
by both federal and provincial governments. The Charter of ﬁights and
Freedoms names “aboriginal and treaty righ;cs” as a class of recognized and
pro?ected rights. Aboriginal and treaty rights ar.e not specifically defined;
however, the constitutional éonferences‘ held pursuant to s.37(2) of the
Constitution Act 1982, have been almost exclusively devoted to discussions c:)f
Indian government. The debate has been concerned not wi'gh whether Indian
government is a right, but how it shall be defined and exercised, and how it
will rélate to pr(;vincial and federal governmerits. As discussed earlier,
Indian org;niz‘ations and individual bands insist that the authority of Indian

government is inherent. However, there is less consensus on the form it

-

shall take.

While the media and both levels of government have played on the
apparent inability of aboriginal peoples to agree on the form ar_ldrcontent of
self-government, it seems that this is more political ploy than real .concern

about substantive confusion. Tennant says that Indians have
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..managed to achieve a consensus on some significant aspects of
Indian government. It was agreed that the purpose of Indian
government whatever its base, must be to advance the collective
Indian interest; in order to do this it must have significant powers
and substantial autonomy. It was also agreed that the authority
base for Indian government must derive from aboriginal title to the
land, not from Parliament or any other external source of
authority.28

There are three main principles underpinning the concept of Indian
government deriving from aboriginal pre-colonial sovereignty. The first
principle is that the authority of Indian governments derives from their

peoples’ unextinguished inherent political rights. Opekokew states that

“Sovereignty is inherent; it comes from within a people. It cannot be given

to one group by another.”2?

The second is that ultimate fiscal and political accountability by Indiap
governments is owed to the reserve constituehcy. In order to have any real
policy a.u.tonomy, Indian governments must be able to set cc;mmunity
objec;cives without reference to DIAND policies (which may be at odds with
Indian governments’) and DIAND guidelines. This is not a revocation of
accountability; however, the proper judges of First Nations spending are the
First Nations themselves. Indian government requires stable and sufficient

funds, for responsibility without the power to implement policy is

280p.cit.327

290p.cit.11
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meaningless. The most likely primary source of these funds is the federal
" treasury. Distribution is possible according to principles used to calculate
equalization grants, and by exercise of the federal spending power, for non-

Indian impoverished areas of Canada.

The third principle of Indian government is that Indian.constitutions,
either in the form of contemporary written codes or by traditional methods,
are the only proper authoritative instruments to set forth the powers and

responsibilities of Indian government.

These principles are at odds with the principles underlying legislated
forms of Indian government. The following examination of legislated Indian
government, both as a policy preference and as draft legislation, will show
the fundamental differences between constitutional and legislative Indian

bl

government.

Legislated Indian Government
The only form of ‘self’ government contemplated by the existing orders
of~ Canadian government is a delegation of power from the provincial and
federal governments, to be, adminiétered by Indian governments. The
argument behind the federal and provincial preference for aelegated (or
devolved) Indian government is premised on the assurﬁpi;ion:that authority of

Indian governments derives from the Crown. In this context, Indian



i
governments woﬁld operate within parameters set‘ by the federal government.
Government of this k‘i'nd would be an administrative exercise of guidelines set
by either Treasury Board or the Department of Indian and Northern Affairs
(DIAND). Therg is,na' limited role for First Nations constitutions, wﬁich~
would have to conform to externally—set criteria. Devolved | Indian
government can best be compared with the municipal model, which operates
further to legislation and charters created by the original authority of thg

provinces.

I shall not .treat ' delegafed, legislated forms of Indian“ government as
part of my definition of Indian government; they are not baéed on inherent
-political authority and are primarily concerned with secondary adminisf.ra,tive
authority. Thle model of legislated Indian gov_e‘rnment is most easily
accommodated by the existing Canadian political strﬁcture. Howéver, this

thesis will address it only peripherally.

The conce;;t of -legislated (or delegated) Indian government is pr_emised
on three prin;iples.‘ The first is that the authority of Indian government
derives from the Crown. This authority is transferred to a band or bands
by specific implementing legislation, Aor by Indian Act amendment. This
legislation will deﬁne the derivative authority of Indian government, including

areas of competence, requirement of band constitutions, and Indian-federal-
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provincial legal relations.

The second premise is that ultimate fiscal accountability of Indian
governments is to the federal government. .This may be by way of DIAND
or Treasury Board, whose circularé, directives and guidelines will define the

fiscal parameters of Indian government.

The third premise is that ultimate political cF)ntrol of legislated Indian
government is retained .by the legislating body, i.e. Parlia;nent. Any exercise
of Indian government will be further to the spegiﬁc legislation, or further to
band constitutions developed 1n accordance with this legislation. In effect,
DIAND or Parliament has ultimate control " of such comstitutions, and of
band government operating under these kinds of cor}stitutions or under

legislation.30

The federal government has indicated a policy preference for legislated
Indian government, by virtue of its efforts in deV:eloping, tabling, and mo.re
recently, passing enabling legi_sl:«xtion.?’1 After several drafts, the former
Liberal government of Pierre Trudeau p‘;.lt forth Bill C-52, the Optional

Indian Government Legislation. The government was defeated in 1984,

80por example, the Sechelt Indian Self-Government Act, 5.C.1986, provides for a Sechelt
Constitution, which must be approved by Parliament.

81The Sechelt Indian Band Self-Government Act, 1985; the Anishnawbe-Naskapi Act,
signed with the government of Ontario; the James Bay Cree Act. ’
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before the bill ma;de its way into law. The Mulroney Conservatives are
expected' to table similar le”giélation in the _r;ear future. Already, the
government has passed band-specific self-government legislation, for the:
Anishnawbe-Aski in Ontario and the Sechelt Bénd in- British Columbia. Bgr
way of comparison, DIAND has invested no effort in examining the potential
for a constitutior‘lal‘ third order of Indian government. And, most provinces

have argued for self-government by ordinary legislation rather than by

Constitutional amendment.3?

The draft Bill C-52 legislation included “clarification of the federal and
Kprovincial responsibility for programs and services provided to ffhe aboriginal
peoples of Canada,. having regard to the eﬁcisting and potential roles of
aboriginal governmént.”?’?’ The act defined the pararﬁeters of self-government.
Bill C-52 was broadly criticized. The AFNVrejected the legislation outright.
Tennant has termed it “little more than the old band-government legislative
“approach decked oﬁt in a bit of verbal finery borrowed from the Indians and

.84

the Penner Repor Schwartz says of the 1984 federal government’s self-

328chwartz, “First Principles:  Constitutional Reform With Respect to the Aboriginal
"Peoples of Canada”. The Institute of Intergovernmental Relations, Queen’s University,
1985:259 ' ’

331bid: 109

340p.cit.331
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government proposal that

It was utterly vacuous; it contained no ideas on what self-
government would look like .. no commitment to (funding), no
clarification of the federal/provmmal division of powers ... It was
designed to be legally unenforceable ‘

All rights of self-government were to be subject to negotiation. Any
successful negotiation would result in ‘ordinary legislation"- which does not

have constitutional status.3®

The draft legislation would create governments
municipal in character, holding powers granted by the federal government

via the Department of Indian Affairs.  This was repugnant to people

claiming an inherent right to self-government.

Under C-52, delegated powers would be administered by tribal
governments in much the same way the municipalities, creations of the
provinces, administer their delegated powers further to provincial legal and

constitutional parameters.

Delegation would result in reserves being administered further to
externally-imposed federal criteria. Acceptance of delegated powers would
negate any claim to Indian government as an aboriginal right deriving from

inherent sovereignty. This poses an insurmountable philosophic hurdle for

35Op.cit.=2.32

361hig
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those -actors presently working to clarify Indian government for specific

constitutional entrenchment. Romanow states that

...the mnotion that Indian self-government could be created
unilaterally by federal legislation implied an unacceptable inferior
constitutional position ... and contradicted the Indians’ claim that
they had an inherent right to self-determination, self-government, or
sovereignty, as some described it.87 |

Legislative delegation of powers has been preceded by administrative
delegation of bureaucratic responsibility. The federal government, pursuing
its prefc::rred Indian government option administrativgly as well -as legally and
politically, by what Boldt and Long call the "‘three-stream initiative”,3® has
directed DIAND to pass on speciﬁc programs and services to bands for
implementation. The federal and DIAND argument suggests that Indian

control of these programs and services is, in fact, self-government.

But de facto devolution has not enhanced band control “of priorities
and programs. It has merely created another stage in the DIAND
bureaucracy, a stage typified by government control and Indian

administration. The Penner Report sdid that

Devolving responsibility to Indian bands for the delivery of
services, while retaining departmental control of policy through
control of funding, has frustrated the declared purpose of devolution

37“Aboriginal Rights in the Constitutional Process”, Quest for Justice, Long and Boldt
(eds.), 1985:75

880p.cit. 1986
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...3é

And, as Cardinal observed in 1969, “the real power, ‘the decision-

~

S

making process and the 'policy-im'plementing group, has always resided in

Ottawa in the Department of Indian Affairs . . 740

Despite the almost uﬁiversal rejection of legislative goverment by Indian
leaders, and despite the poor success rate of de facto d,evrolution, the federal
and provincial governments persist with policies and stratégies directed at
securing legisléted government arrangements. For example, the 1986 federal-
provinciz.aul Memorandum of Agreement, signed ‘between Alberta and Ottawa,
commit both to a process of devolution of programs without requiring Indian

acquiescence. Further, DIAND continues to promote devolution of programs

to selected bands, though it retains fiscal and policy control.
To understand the executive and legislative strategy pursued by some
provinces, it is useful to examine provincial positions on Indian government.

Provincial Positions

There is entrenched provincial opposition to substantive, inherent Indian

39Op.cit.86

40Op.cit.8
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government.*l  Recognition of self-determination-and its consequence of an

original right to self-government would have “serious consequences for the

provinces with respect to land and jurisdictional authority.”42

This is a stgmbling block to realization of constitutionally-recognized
Indian government. The Constitution Act of 1867 gives to the federal
government the authority to deal with ” “Indians and lands reserved to
Indians”.43 The Constitution Act of 1982, however, contains an amending
formula which requires seven provinces with at least fifty percent of 4 the
Canadian population, to accede to constitutional changes. The amending
formula makes it possible for the provinces to block what is, arguably, a

matter outside of their constitutional competence: constitutional

entrenchment of Indian government.

The Penner Report reflected the aspirations of Canadian Indians in its
recommendation that Indian self-government be recognized as an aboriginal
right and entrenched in the Constitution. The provinces have not supported

the Report or its concept of Indian self-government. They have introduced

41gee provincial presentations to the 1985 First Ministers Conference, particularly those of
B.C., Alberta, and Saskatchewan.

42Roma,now, op.cit.78

48Constitution Act 1867, 5.91(24)
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_various arguments against Indian self-government, with similar themes:‘ the
creation of télf—governmeﬁt on reserves would | intrude on -areas of provincial
~ competence further -to ‘the Constitution, or affect self-deﬁned provincial
interests.* .They have argued that Canadian federalism cannot Withstatld
the shock of a third order of government. The bottom line, though, is that
the provinces fear that constitutional recognition of Indian government would
require them to share resources with those éovernments. Because of the
economic and jurisdictional concerns of the‘ provinces with Indian
govérnment, the former could be expected to pose legal hurdles to
implementation of Indian governmeht, where implementation coincided with

provincial constitutional authority. Romanow says that

The provinces were fearful of losing their claims to resources and
jurisdiction over lands within provinces, should the courts find that
self-determination and consequent land settlements were an
undeclared constltutlona,l right of aboriginal people.4®

Some provinces, including Nova Scotia and British Columbia, argued
that the current constitutional distribution of powers is exhaustive between
the provinces and the federal government. :They argued that formal

recognition of aboriginal self-government would require entrenchment as a

44g¢atements presented by the premlers at the First Ministers Conference, March, 1984
and Attorneys-General Conferences.

450p.cit.78
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third order of government, and its powers would detract from presént
allocated powers or be an assumption . of delegated authority from the

provinces or federal government. 46

Alberta, Saskatchewan, and Nova Scotia argued for a delegation of
powers as Indian self—government."‘7 "~ This argument iinplicitly denies the
concept of inherent aboriginal sovereignty, whose authority could never be
properly assumed by othér governments. It refuses to contemplate a
‘tripartite federalism, wherein each order of government could exercise all of

its power within its proper sphere.

The Indian response to such amendments is that self-government could
‘not take from the provincial and federal powers that which the latter never
legitim\ately held; further, federal and provincial governments cannot delegate

power which is not properly theirs.

The most extreme provincial position was articulated at the First
Ministers Conference in March of 1985, at which B.C.s Intergovernmental
Affairs Minister Garde Gardom, speaking for Premier Bill Bennett, said that

agreement on self-government would be immediately forthcoming if all

48D ocument 800-18/008, Feb. 13-14, 1984: Final Report from Meeting of Working Group
4 - Aboriginal or Self-Government. Presented at the First Ministers Conference, March 1984.

47Ibid59; See also provincial presentations to the 1985 First Ministers Conference,
particularly those of B.C., Alberta, and Saskatchewan.
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present were agreed that “Indian government is not, never was, and never

» 48 This is unequivocal rejection of the aboriginal

will be sovereignty”.
position that original native sovereignty has not been legally surrendered or
militarily extinguished -- and that pre-colonial exercise of Indian government

was a sovereign expression by people politically and legally endowed with the

capacity for such an exercise.

The Province of Alberta has opposed the calls of Alberta’s indigenous
peoples for self-determination at every opportunity, most critically during.the
First Ministers Conference Series, and by insisting on the Ainclusionr of the
word ‘existing’ in section 25 of the Charter of Rights and Freedoms.?® This
has been construed as an attempt to restrict identification of such rights to
those supported by law, and runs counter to Indian and Metis claims that
both natural law and liberal democratic notions of justice c_all for a more

generous interpretation of aboriginal rights.

The preoccﬁpation of Alberta with the judicial interpretation of

" aboriginal rights is seen again in the 1971 party platform:%0 the Progressive

48Televised debate of the Canadian Broadcasting Corporatlon of the First Ministers
Conference, March, 1985

49“Ex1stmg was inserted into s.25 of the Charter of Rights and Freedoms, a.llegedly at
the insistence of the then-Premler Peter Lougheed.

50New Directions for Alberta in the Seventies: The Platform of the Alberta Progressive
Conservative Party and its Candidates - Alberta Provincial Election 1971.
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Cor‘lservla,tives pr’omi.sed “To back up the Native People in their legitimate
demands for recpgnition of Treatyr Rights by all levels of government.” 51
“Legitimate” may well translate into stare decisis®® further to 'legal'
precedent, which amounts to the narrowest possible infferpretation of treaty -

and aboriginal rights.

In the pa,fty plé,fform in 1980, the Alberta Progressive Conservatives
addressed a number of matters not within provincial constitutional
jurisdiction, such as local band autonomy from DIAND, amendment of the
Indian Act, and t;ile like. These amount to motherhood issue§, though the‘
provincial govérnment has no constitutional basis to adciress them. It is
noteworthy that matters which the province could have addressed - such as
extending benefits given to other Albertans to Indian Albertans on reserves

as a right of provincial residency - were ignored.

The Natural Resources Transfer Agreement (NRTA) of 1930 transferred
control and administration of federal Crown lands to the prairie provinces,
excepting ohly national parks, defehce laﬁds, and Indian reserves. Section 10
of the NRTA for Alberta and Saskatchewan and Section II for Manitoba say

that

511hid

52Legal precedent established by case law.
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the Province will ... set aside ... such further areas...to enable
Canada to fulfill its obligations under the treaties with the Indians
of the Province, and such areas shall thereafter be administered by
Canada ...

Clearly, satisfaction of land claims pursuant to treaty would force the (
prairie provinces to surre;nder land, and jurisdiction over land. Despite the
clear wording of the; NRTA (which. has ‘constitutional force) the provinces
have been noto;'iously reluctant to comply with its provisions. ‘For example,
in Alberta the claim of the Lubicon Lake Cree Band has been recognized
legally; it must be satisfied under the NRTA. The claim- has stood,
unfulfilled, for over 50 years. Because the province is reluctant to surrender
claims to’ the‘ sub-surface rights - the area contains oil reserves -- the
Lubicons have yet to realize their constitutionally—protected treaty right to

land. All other reserves include mineral rights for the benefit of their bands.

In B.C., where no treaties were signed (excépting only a small part of
northeast B.C.) and where aboriginal rights claims are unextinguisiled, the
ramifications of cdnstitutionglly-recognized Indian government, in the form
ad"vocatesi here and in the Penner Report, are much more serious. The
province stands to lose jurisdiction over large tracts of land and its

resources.

The crux of all provincial opposition to Indian government is the view
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that Indian governments will mak.g claims against pi'ovincially-controlled'land
and re§oﬁrces to settle outstanding land claims,.and will requ{re infusions of
capital ‘ froﬁl the federal government for community development - and
governmenf operation. Even with the operational fupds presently used by:
DIAND re-allocated to Indian governments, additional monies would be
required for Indian government and commﬁnity needs. The monies presently
:given tq the provinces as conditional, unconditional, and equalization grants,
may have to be spread more thinly to éover the ajdditional claims of Indian
government.®® The prospects for a revised federalism recognizing a third
order of government are slim, given current political configurations and
philosophic convictions held by the federal and provincial participants in the
debate, and given the constitutional .requirement of provincial participation in

constitutional amendment.

" Examination of representative Indian positions §vill serve to highlight
the points of divergence with the prow;inces and with the federai goverment.
Additionally, rthese Indian positions will clarify the claims being ‘a,rticulated,
both :through thé courts and from political platforms such‘ as the Firsf

Ministers Conferences.

53Boldt and Long, op.cit. 1985
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Indian Positions )

It must be pointed out that there is no single Indian position. The
semantic confusion a‘ssociated with the term “Indian” has persisted since
Columbus first misapplied the label. Canadian “Indians® are several
hundreds of bands, belonging to many disparate cultures, having different
histories, and holding different political objectives. The Assembly of First
Nations is the largest and " most representative of Indian politica,l.
organizations. It is mandated to pursue constitutionally-entrenched Indian
government, along with specific abo{riginal and treaty rights. Because of its

large membership and long-term participation in the political arena, it will

serve to provide the following discussion of “Indian” positions.

- Assembly of First Nations Position

The AFN position presented at the First Ministers Conference, March
1984, attempted to make general statements on the validity of Indian claims
to self—government, and avoid specifics of how this might come about. This
is understandable in light of the large and politically disparate comstituency

the AFN represented.

Within the AFN’s member organizations there are several different
historical and political experiences. There are treaty nations and non-treaty

nations. Further divisions come from this. Some of the treaty people have
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treaty liaison with the provincial government; for example, some Ontario
treaties are tripartite agreements between Indian nations, the. federal
governmént and the province of Ontario. However, most treaties were signgd
soley between Indian nationks and the Queen’s representative. This results in
a political division on ’whether or not provinces should be allowed to
parficipate in discussions of Indian self-government. Furt‘her divisions exist
within the tWo groups on this matter as well: some grqups argue that in
the interests of political reality, the provinces- must participate ' in
constitutional discussions conc‘erning India:n government.  Others say that
constitutionally and historically the provinces have- no role in matters
concerning Indian peoples. Finally, noﬁ-treaty areas pursue aboriginal rights
arguments, which ‘are often neglected by treaty areas in favc;ur of rights

consequent to treaty.

Several Indian nations want general principles of self~governmeht
constitutionally " entrenched, with subsequent discussions to :det.ermine the
exact nature of this self-government. Others argue that legislative means can

be enacted which would afford the means for self-government now, and that

" entrenchment is a more distant goal which must be defined first.

The lack of consensus within the Indian community has alarmed some

observors; the media and federal and provincial politicians are quick to
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suggest tliat' “the Indians can’t agree” and “the Indians don’t know what
they waﬁt”. By way of comparison, no such requirement of unanimity is
piaced on federal or provincial governments before policy is drafted or laws
passed; nor are all Canadian governments required to agree on policy

objectives at First Ministers Meetings.

The AFN position suggests a goal of self-government for Indian First
Nations within the Canadian federation. The then-National Chief David

Ahenakew told the Penner Committee:

...there appear to be only two directions which we can choose.
One points the way to termination of Indian collective rights and
title, along the lines (of the White Paper). ...The other leads to an
affirmation and entrenchment of Indian collective rights and title in
constitutional terms, and to a solid constitutional basis for Indian
self-government within Confederation.’*

The AFN sees constititional entrenchment of specific rights as protection for
Indian people.  Chief Ahenakew said “What we are striving for, is to
disallow you... (Canada) from ever again violating, breaching, the rights of

the first nations of this country.”®®

At this point it is useful to provide further political background for the

AFN, and for the more recent Prairie Treaty Nations Alliance (PTNA). In

54Minutes of the Penner Committee, 3:4-3:5, 1984

55Minutes of the Penner Committee, 3:9



35

1985, most of the prairie treaty .First Nations (from Alberta, Saskatchewan
and Manitoba) split from the AFN. The move was pr}ecipitated by the
leadership changé that took place at the VAFN General Assembly. The
for.mer National Chief, David Ahenakew, lost the eleétion to Georges
Erasmus. The prairie treaty nation leaders held (and hold) a (ieep personal
antipathy for Erasmus.‘ The -treaty‘ people also held a general perception
that treaty interests were being inadequately represented at the constitutional
First Ministers Conferences.  The fault for this was attributed to the
predominance of non-treaty nations in the AFN. The above two grievances
solidified support for the prairie nations separatiét movement.
Blood Tribe Positiqn

| The Blood Tribe has the largest reserve in Canada, situtated in
southern Alberta. The ]élood population exceeds 6,000; the reserve is
relatively well-off and is politically influential. Blood Tribe documents cited
here were prepared when the Bloods held AFN membership. T}.le Bloods
were part of the PTNA split at the 1985 AFN Gener;l Assembly, and
continue to shun the AFN while supporting the PTNA. However, the Blood
position on Indian government has not changed. Because rof the tribe’s

physical and political prominence, and because of its adherence to the

PTNA, it was selected to provide an Indian view other than the AFN’s.
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The Bloodr Tribe has a more cohesive and specific position.’®  This is
pdssible becapse, of course, the Blood government need address only Blood
concerns.. The Bloods claim sovereignty: they "assert that this éovereignty,
‘while suspended by historical events, was not surrendered: it can and
should be reassumed. The demand, while not .speciﬁéally articulated, appears
to be for Blood government w'ithin Confederation, as a third or;ler of

government.

" The Bloods claim self-government as part of aboriginal and subsequent
treaty rights. They claim that aboriginal rights derive from original
occupation of the land and Blood exercise of governing institutions prior to
colonization. Treaty Seven, according to the Blood understan‘crling,,recognized
this right.57 These rights extend to future generations, and may not be
.impaired by any ome government because of the ogtstanding interests of
f:uture generafions. Elders’ oral accounts of the Treaty are; consistent on the
understanding of the Treaty as an agreement of peace and friendship. The

" elders acknowledge an agreement to share certain lands and to reserve others

56Blood Position Paper presented to the Penner Committee, 1983

571t must be noted that there is much divergence between the written and oral versions of
Treaty Seven. More extensive examinations of this can be found in Price, New Perspectives
on Alberta Indian Treaties, Indian Association of Alberta, Edmonton, 1976; and Green,
“Treaty Seven Implementation”, unpublished paper prepared for the Indian Association of
Alberta, 1981. : ’
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for exclusive Indian use. Above all, the elders say that the treaty

guaranteed the signators protection of their way of life, without non-Indian

¢

interference.®8

The Bloods argue that the treaties were agreements to share land in
return for provision of services and recognition of rights in perpetuity. They
argue that they fulfilled their part of the treaty -- sharing of land, and peace

and friendship — and that Canada has not fulfilled her portion, despite

considerable benefit from the‘ shared lands.

The brovinces are not recognized as having a legitimate role in
Constitutional discussions concerning Indian government. They are seen as
acting i_n an advisory - capacity to the federal government, not as
participants.59 The Bloods argue that tl\leir treaty, Treaty Seven, was signed
betweeh heads of state, and that the British North America (BNA) Act of
1967 never contemplated provincial ‘jurisdiction in Indian matters. This
argument does not address. the fact that under the new amending formula,

provincial assent is required for constitutional change.

The Bloods told the First Ministers Conference 1984 that “We do not

581bid

59Blood position paper 1983, presented to the Penner Committee.
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recognize the competence of ... the provincial governments to participate in

any conference concerning our rights” 80 The Bloods call for suspension of

all legislaﬁve proposals affecting their Vrights. This can be interpreted a;s
having particular significance for the Optional Indian Government Legislation
and its clones. Thére is a demand that the Bloods not be lumped with
other aboriginal groups for purposes of classification. This égain reflects the

diversity of Indian nations, and the need to recognize the particular

circumstances of each.

The Blood presentation. to the Penner Committee reflected concerns
shared by many Canadian Indian nations. Blood issues included the
inferrpretation of 5.91(24) of the Constitution Act 1867 as acknowledgement of
a bilateral relationship; aboriginal rights, treaties and thei‘rﬂ implementation,
the practice of co-operative federalism, and the Constitutioné.l framework for
development of Canadian law.%1  The Bloods were hot confident of the
Canadian government’s political will to deal with their concel:ns. The

position paper presented at the FMC 1984 said:

We remember the attempt at legislative assimilation in the White
Paper of 1969. Recent leaks revealing the (federal) strategy of
embroiling. native people and provincial premiers during this
conference do not increase our confidence in ‘(government’s) good

60B1ood Position Paper presented to the FMC 1984.

61From Minutes of the Special Committee on Indian Self-Government, 1983, 32:6.
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While political will may be lacking, the structural potential for Indian
goverment can still be explored. I structural mechan\ismst are amenable to
Indian government, .politicans will be unable to invoke the current political
framework as a reason for rejecting inclusion of Indian government. If
revision is problematic, it . behooves acadéinics and Indian and non-Indian

politicians to know why and how this is so.

The Canadian Feder;il Str;lci;ure
An examination of Canada’s federal .structure will show some -of the’
specific formal impediments to a thir‘d order of constitutionally-recognized
government. It will :—;lso suggest mechanisms that are amenable to revision

for a third order of government.

The ideal of Canadian federalism is separate but equal governments
with exclusive constitutionally-defined spheres of authority; both provincial
and federal governments are sovereign within their constitutional parameters.
Constitutionally, the‘ two existing orders of government ‘-- federal and

provincial -- hold the divided powers of the Canadian state.

Reality does not conform to the ideal. The federal process is typified

621pid
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by overlappirlg and entangled jurisdictions, which have givgn rise to a
number of extra-constitutional mechanisms intended to accommodate reality.
An examinati_on of the ideal and of the practice of C\anadia:n federalism
suggests that Canada’s method of government is’ ﬁexible; arguably, it is

sufficiently flexible to extend to Indian govermhehts.

There is a judicial assumption ‘of the mutually exclusive and exhaustive
enumeration of governmental powers in sections 91 and 92 of the
Constitution Act 1867. Constitutional means of resolving jurisdictional
disputes include the Peace, Order and Good éovernment (POGG) powers
further to s.91(1) of the Act; the paramountcy rule favouring federal
jurisdiction in events of national interest; the fe‘deral residual power of s.29;
ana 5.92(13), which gives provinces jurisdiction over property and civil“ rights

within the province.%

Fiscal relations and powers are also set forth by the Comnstitution. To
the federal government falls unlimited power to raise money by any method
of taxation. The provinces have limited powers of taxation, and own their

natural resources..

There is general agreement that the purpose of Canadian federalism is

63Hogg, Constitutional Law in Canada, Carswell, 1977.
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‘to provide a means of government which rests authority for matters of
national significance with the central government, and matters of regional
significance with the prévincial governments. There is less agreement on

what constitutes ‘national significance’. -

- The essence of federalism is separate but equal governments with .
exclusive constitutionally-defined spheres of authority. This relationship in
Canada has not been static; social and ﬁolitical forces result in a continuing

process of accommodation and co-operation, and of conflict.

Confederation of the several British colonies in 1867 set forth the first
constitutional guidelines and political premisesr for Canadian government.
Ryerson cites Sir John A. Macdonald, then involved in constitutional

development for what would become Canada:

I hope that we will be enabled to work out a constitution that
will have a strong central government ... and at the same time will
preserve for each province its own identity .84

Van Loon and Whittington say that “A federal form of union was
ultimately decided upon by the Fathers of Confederation because, unlike

either an alliance or a confederal union, it vested real powers in the hands

. 64Unegua.l Union. Progress Books, Toronto, 1973:348.
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of a central decision-making body, the federal parliainent”.65 ~ Stevenson
notes that “Although one would never know it from reading the BNA Act,
Canada is clearly a rather decentralized federation, both in terms of the
_ division of functions between the two levels of government and in terms of

the division of revenues”.66

danadian federalism was, inr 1867, a compromise between powerful
cultural and economic interests wanting political unity, cultural diversity, and
economic prosperity protected from American expansionism. According to
Stevenson,®” Confederation was the political response to economic and
cultural interests of the diverse capitalist and colonial participants in what
were then British colonies. Confederation had perhaps more economic than
it.68 |

political ideology attached to ~ Ryerson argues that Confederation

occurred because of capitalist pressure for expansion of the market potential

via the railway, and exclusion of the Americans; and imperial interests

intended to preserve the North American part of the British Empire.%°

é\sm Canadian Political System: Environment, Structures and Process (3rd), McGraw
-Hill Ryerson, Toronto, 1981:241. .

66Unfulf-"llled Union. Gage Publishing, Toronto, 1979:145.

671bia
680p.cjt.343:344; Stevenson, Ibid:67

691hid
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Whatever the intent of the founders of the nation, the nature of
federalism has been a hotly debated topic since then. An overview of some

of the most popular definitions of federalism past and present will serve to

illustrate this.

Black enunciates five views of federalism: centralist, administrative, co- .
ordinate, compact and dualist.”® Other scholars use different terms, but

there seems to be consensus on the nature of the several categories.

Centralists view Confederation as an exercise in nation-building, with
political evolution requiring a stfong central government. Leéser,
administra.tiye matters would fall to the provinces. Administrative (also
known as executive or co-operative) federémlism is the process of
accommodation and negotiation bétween the two orders of government.
Administrative federalism uses extra-constitutional forums such as
intergovernmental and federal-provincial meetings; it is arguably the
-federalism of the 1980s. Co-ordinate views of federalism call for strong
governments autonomous within their constitutionally-defined  spheres,
legislating according to exclusive and exhaustive heads of power further to

" the Constitution. Compact theorists view federalism as a “league of states”

70Divided Loyalties: Canadian Concepts of Federalism. McGill-Queen’s Univ. Press, 1975.
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and the fede;xl'al go;rernment as a mere “creature of the provinces”.”! This is
the mosi} decentralized view of Confederation, and has little: credence with
most analysts. Dualists vieW Confederation as a political coalition of French
and English colonial societies, with this fundamental cultural fact over-riding -

later political devélopments. ‘

These concepts have been in and out of vogue since 1867; portions of
each are used to support various political positions. A composite theory of

federalism that incorporated all would perhaps most honestly reflect the

nature of the Canadian practice of federal government.

The ab'ove views of federalism range from centrigeta,l, favouring unity,
to centrifugal, favouring diversity.  Smiley a,d-vocates a m.iddle-of—fhe-road
view, arguing that federalism is based on equé,lity of the two orders of
Vgovernment.n Stevenson’® strongly advocates a central government; he
cautions that this should not be unduly restrictive of the provi}lce:s. Van

Loon and Whittington argue that ultimate power rests with the central

T11hid:17.

"2Canada in Question: Federalism in the Eighties (8rd). McGraw-Hill Ryerson, Toronto,
1980.

780p.cit.10
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government’4 and Black” sees federalism as a structure for uniting forces for
public natiqnal interests, while allowing for regional expression. Smiley views
classic federalism (not to be confused with existing federalism) as a process
based on equality of central and provincial governments, whose powers
include “the most politically salient aspects of human differentiation,

identification, and conflict ... related to specific territories”.”®

‘Hogg says that “federal states may be placed on a ‘spectrﬁm’ running
from a point which is close to disintegration into sepa,ratg countries to a
point which is close to the centralized power of a unitary state.””  Smiley
places classic federalism in the centre of this spectrum, with both orders of

78 Black sees federalism as a form of

government having equal powers.
constitutional organization which wunites a number of diverse units for

important public interest, but protects their individual areas as defined

constitutionally.”® He then goes on to suggest that the debate regarding the

"40p.cit.241
75Op.cit.
76Op.cit;._l
77Op.cit,.?)l
78Op.cit,.

790p.cit.16
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nature of Canadian federalism is

... a generally fruitless enterprise, because what most disputants
have in mind is the ideal structure of the Canadian state; the ‘real .
meaning’ of federalism to Confederation has been of interest only to

. the extent to which it justifies or discredits particular policy
preferences.80

Executive federalism concepts seem to best correspond to current
Canadian practice. This executive federalism,r according to Smiley, is “the
relations between elected and ;cmppointed officials of th¢ two orders of
government in federal/pr;)vincia,l interactions and among the e?.cecutives of the

province in interprovincial interactions” .81

Executive federalism facilitates the co-operation necessary for co-
ordinating and accommodating federal and provincial policies. - There is some
deficiency in this practice of federalism, in that legislative responsibility is

weakened by participation at high levels by non-elected executives.

Executive federalism is prone to conflict, nonetheless.82

Conflict arises
because Canada is not a cohesive economic community, nor is it a cohesive

~cultural entity. Interprdvincial barriers and regional inequities, and the

decline in the practical ability of the federal government to re-distribute

801bid:7
81Op.cit;.91

82S'miley, Ibid:116
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wealth and services, have all contributed to regional tensions. Regional
conflict is endemic to Canadian federalism. The constitutional division of
powers is incomplete, inconclusive and results in federal/provincial friction.83

The tension between centralizing and regional forces is a feature of the

Canadian form of government.

Van Loon and Whittington note that the‘ Canadian social and economic
ﬂ en‘viroriment is not homogeneous; regions differ ethnically, culturally,
geographically and economically. Canada, the‘ authors argue, evolves from
“cleavages and consensus” between the several pa;'ts. ‘ They “assert that “the
very existence of a federal system is ‘predicated on the existence of regional
diversity”.8¢ Different regions and provirices must co—opera'te and co-ordinate

policy to maximize government equitability and responsiveness to a diverse

polity.

~

Ryerson sees three problems attendant on Confederation: a physical
geography giving rise to regionalism; the weaker Canadian capitalist
establishment vis-a-vis the American; and the fact of two European colonial.

nations within the new Confederation, who have shared an unhappy past and

831bid:214

840p.cit.524
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85

now have linked forces.for a joint future: That Canadian federalism has

devéloped because of historical cultural and political differences is accepted

6

by most writers.8 Black states that “Cultural concerns and divergent

governmental approaches to them were among the reasons Canadians adopted

a federal form of government.”87

Along with the :difﬁculties attendant on federal government, Canada
must also juggle the sometimes conflicting pressures of parliamentary
dembcracy and federal politics. Smiley cites Dicey on the contention that
the former .is irreconcilable with the latter.38 Parliament, composed qf
democr.atically elected members who generally owe éllégiance tp one of‘ three
political parties, is not well equipped to ‘agddress matters stemming from

regional diversity.

The Canadian Constitution, that package of Imperial and Canadian

statutes, proclamations, convention, judicial precedent, and now the Charter

850p.cit.309:311

86Underhill, The Image of Confederation, CBC, Toronto, 1964; Manuel and Posluns, The
Fourth World, Collier Macmillan Canada, Ltd., Don Mills, 1974; Smiley, Canada in
Question, McGraw-Hill Ryerson, Toronto, 1980; Finlay and Sprague, The Structure of
Canadian History, Prentice-Hall, Scarborough, 1979, among others.

87Op.cit;.l?;

880p.cit.113
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of Rights and Freédoms, is the source of our gévergment’s legitimacy and of
the supremacy of the rule of law. It is implictly intended to determine
inter-governmental relationships, individual-governmént relationships, and to
rprevent arbitrariness, while guiding governmen’g within certain parameters.
imbued by Judeo-Christian tradition and liberal-democratic philosophy. ‘It’s
operative principles derive from the divided sovereignty of the two orders of
government, and the supremacy of Parliament (now somewhat modified by
the patriated Constitution':Act 1867 and Charter of rRights and Freedoms).
The Constitution has evolved since 1867 \’ria judicial review, social change, -

and political accommodation.®®

There are few specific references to formal federal structures in the-
Canadian constitution. Smiley says that “the BNA Act does not deal with
federal government in general” 9 except for an exhortation that Canada have

a constitution and government ‘similar in principle’ to Britain’s.

There is an historical and judicialr assumption of mutually exclusive and
exhaustive areas of federal and provincial conmstitutional authority. More
recently, it is accepted that these areas often overlap, and that new areas

come to light which were not anticipated' in the old BNA Act. While

89Op.cit. :

900p.cit.7
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constitutionally residual powers go‘ to the central or provincial government,
dependent on whether the subject matter falls within the scope of S.91(1) o-r
92(13) of the Constitution Act 186721 it appears that such mattérs are NOw
subject ,to political negotiations be;:ween federal and provincial governments.

This further supports analysis of the executive nature of Canadian federalism.

Fiscal relations (to a limited degree) and powers are also set forth by
the Coﬁstitution, and contribute greatly to the tensions between the two
orders of government. To the federal government falls unlimited power to
rajse money by any method of¢ taxation. The:provinces have limitations on
taxation powers. Re-distribution of national wealth via conditional and
unconditional transfer agreements, and equalization grants, extends central
power somewhat. It has occasionally been attacked by provinces as a means
of infringing on provincial jurisdictions and of interfering with provincial
political agendas. Power over resources has also been a source of some
constitutional friction, as the two orders of government strive to define what
constitutes “their” resources. New extra-constitutional means of dealing with
overlapping and new matters are being developed. These include federal-

provincial intergovernmental offices and federal-provincial conferences. This

91gection 91(1) of the Constitution Act 1867 is considered the residual power clause in the
federal government’s area of competence; 5.92(13) serves the same purpose for the provinces.
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contributes to a more executive federalism, and to de facto amendment of

the Constitution.

Van Loon and Whittington caution that while the current trend
towards executive federalism “fosters’ decentralization and exaggerates the
centrifugjcml forces in the federation it is manifested in a heavy concentration

» 92

of décision-making power in the hands of a very tiny political elite”.

Smiley?® also notes the lack of political accountability by these actors.

Federal “statesr exhibit interdependehce of cent.ral and regional
authorities, and sha?ed national objectives.  The nature of federalism is
distribti_ted powe1.'. between the central authority and several regional
aﬁthoritiés.94 Individuals fall into the‘ ambit of both jurisdictions, which
legislate (idéally) in separate areas' of influence as constitutionally defined.
“The esseptial characteristic of a federal constitution ... is the distribution of

government power between coordinate central and regional authorities.”%°

Canadian federalism has developed because of historical cultural and

920p.cit.543
930p.cit..
94Hogg, Op.cit.30

95Ibid:41
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9  Black states that “Cultural concerns and divergent

political differences.
governmental approaches were among the reasons Can@diaps adopted a
federal form of government.”97 Regional conflict has long been a feature of
Canadian federalism,98 thfe constitutional division of powers has always been
a source of friction,99 historical diversity created ' the political reality that
necessitated a form of federalism,% and resolution of pr;)blems attached to
federalism is impossible, as there is constant tension betweep centralizing
forces and regional economic and politigal forces.101 Still, Canadian
federalism has existed and developed, despite the best and worst efforts of
some provinces at different times. Canadian federalism is T;ased on political,
ecopomic and cultural diversityl?? and still pfovideé a sense of national unity

and purpose while allowing its diverse elements a measure of autonomy. It

is the goal of federalism to balance the consequent tensions. Hogg suggests

96Underhill, The Image of Confederation, Canadian Broadcasting Corporation, Toronto,
1964; Manual and Posluns, Op.cit; |miley, Op.cit; Finlay and Sprague, Op.cit.

970p.cit.13

9Bgimeon in Whittington and Williams, Canadian Poiitics in the 1980s, Methuen, 1981:241
9Toner and Bregha; in Whittington and Williams, Ibid:3

‘1OOSmi]ey, Op.cit.214; Finlay and Sprague, Op.cit.

101Smiley, Op.cit‘.

102y an Loon and Whittington, Op.cit.



53

that

The regulated demands of interdependence of governmental
policies, equalization of regional disparities, and constitutional
adaptation have combined to produce what is generally described as
‘cooperative federalism’. The essence of cooperative federalism is a
network of relationships between the executives of the central and
regional governments.103 '

The co-operation of the_ differel‘lt governments - involved in a federation
overcomes the rigidity of; the constitution, and the tensions posed by different
interests. Federalism requires accomodation to meet changing circumstances
such as national and international eveI;ts, regional development or inequity,
and the like. Federaliem is clearly resilient; it has accommodated econorrlic,

technological and political change in Canada since 1867.

It is clear that Canadian federalism, born of political compromise for
economic gain- and cultural integrity, has evolved to suit the changing
perceptions of Canadian society. Federalism inr Canada is the politics of
compromise, of co-operation and accommedation. It is not always successful.
However, as Black notes, “For the Canadian state’ the politics of federalism

are the politics of survival”.104 ‘And to Smiley, “The essence of federalism

lies not in the comstitutional or institutional structure but in the society

103Op.cit.55

1040, cit.1
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itself” 105 It:. is the mnature of Canadian society that leads us to choose
f(?deral government_ - our multicultural nature; the national grounding in
ambitious, frustrated capitalism; the historical reaction against': the American
monolith to the south, and the British colonial ties which have informed

Canada’s fundamental political institutions.

Tripartite Canadian Federalism
The requirement for a revised federalism designed to permit Indian
participation has ‘been contemplated by a number of scholars.19®  For

example, Chamberlin says:

In political matters, the native circumstances are inextricably
interwoven with the total Canadian and American political and
economic situation, which creates the body politic within which the
native people " must eventually work out their own priorities.
Political as well as economic links must be established with the
majority society, possibly through control of land resources, possibly
through control of land resources, possibly even through some kind
of new federal structure ...107

The full participation of Indian governments in the Canadian federal
structure would be beneficial to Indian - non-Indian relations, and to

Canadian political development generally. To date, Indian policies, created

105Op.cit.3

106Asch, Home and Native Land, Methuen, 1984; McWhinney, Canada and the
Constitution, University of Toronto Press, 1982; Chamberlin, The Harrowing of Eden,
Seabury Press, 1975; Green, “Unassimilated ”, Policy Options 5,6, 1984.

1070p. cit. 199
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by non-Indian governments and administered by the almost exclusively non-
Indian bureaucracies, have not ameliorated Indian - non-Indian tensions. Nor
have they succeeded in furthering the specific welfare of Indian First Nations.
Political, historic, ‘economic, social and cultural differences separate Indian
reality from the mainstream Canadian experience. Federalism is touted as a
means of resolving differences between diverse groups existing in the same
polity. Its expansion to include Indian self-government, ;;vith a land ar.ld
economic base, would facilitate mediation of what have inarguably been

issues of ‘differentiation, identification and conflict’. McWhinney says that

The recognition of the legal rights of the native and Indian
peoples based on international and treaty law  requires
implementation of the principles of full political, social and economic
self-determination within Canadian federalism ... The express
constitutional entrenchment of the new constitutional role of the
native and Indian peoples remains the necessary cqnclus_ion.108

Tennant has observed that the Penner Repoftw9 recommended that
self-government be recognized as an aboriginal right, and 7 that “If this
recommendation was implemented, Indian first nation governments would
form a distinct order of government in Canada.”110 Manuel and Posluns

declare that

1080p.cit,.122
1090p.cit,.

1100p.cit.328
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Our (Indian) hopes for the Fourth World (a term referring to
indigenous self-determination) are at least as credible as the belief in
a Canadian nation with nearly autonomous provinces, a diversity of
languages and cultures, and a mutual respect for one another’s view
of the world.111

The formal negotiated entrance into Confederation of Indian nations,
with suitable and explicit constitutional guarantees, would require a majdr

evolution of the presently dualistic federalism to a trilateral federalism.

The existing formal and informal federal and constitutional structures
presently are considered to encompass all political and fiscal power .in
Canada. Introduction of Indian government as a third order of government
within the federal structure would necessitate development of mechanisms for
Indian participation in this political and economic pie, along with the

appropriate constitutional guarantees.

Indian self-government as recommended by the Penner Committee
would have no problem meeting the requisitesl of federalism. It would
become a third order of government, with specific powers, held independently
of the federal and rprovincial governments. In accordance with the
responsible and consistent exercise of self-government, First Nations would
develop constitutions naming the mechanisms and processes of power,

includihg election of government, administration of policy, financial

1112}5 Fourth World, Collier-Macmillan Canada, 1974:216
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12 In short, these

g.ccountg,bility, ‘membership, and appeals procedure.!
constitutions would determine- internal Indian government relationships with,
and responsibilities> to their Indian constituents. Finally, the government of
First Nationsi would have a direct relationship with the people, in the best
tradition of federalism, as opposed to the current situation, where band

‘councils are politically responsible to their electorates, and administratively

and financially responsible to DIAND.

Institutional And Structural Revision

There remain questions cor}cerning rthe external relationships Indian
governments might have with p#‘ovincial and federal governments. Answers
to these must remain prescriptive and spg;culative, as the contingencies fhat
will detern}ine them have yet to be determined by federal, provincial, and

Indian politicians.

There are a number of considerations in drafting structures for First

Nation Government as a third order of government within the Canadian

federal system. Some of these are as follows:113

1. What will be the constitutional mechanisms for recognition of self-
government?

12The  Penner Report (op.cit.) has specific recommendations for First Nations
constitutional development as regards these matters. '

1]‘?’Schwa.rtz, Op.cit.
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2. What will be the fiscal arrangements to sustain Indian
- government? ‘ :

3. What will be the federal-provincial division of powers regarding
aboriginal peoples? ‘

4. What initial participatory rights will aboriginal people have in
constitutional reform?

It is ppssible that these questions may be ‘answered by  way 'Qf
constitutiona,l amendment, creating a “section 93” recognizing Indian
government, together with other constitutional amendments designed .to
reflect the rights of the third order of government, its poiitical and econor;lic
relationship with the other two orders of govérnment, and its relatioﬁships
with other Canadian citizens. " Such an amendment would have to clarify
inter-governmental relationshipsl and responsibilities, possibly by prescribed
exercise of co-operative federalism. Of course, an& of the above speculative

developments would ‘have to have Indian participation and approval, to be

politically acceptable.

Some provinces, realizing that constitutional recognition of Indian
government via the “section 93” option would create a third order of
sovereign government, oppose this option: they are opposed to co-ordinate

Indian government holding original authority and powers similar to theirs.114

11401:).cit:. 229
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However, Schwartz argues that constitutionalization of Indian
government could be restricted: “The section listing the powers of aboriginal

»1156 A barrier to co-

governments might also include serious limitations.
ordinate aboriginal government, he says, arises as a result of aboriginal

diversity. He seems to argue that the need for diverse governments would

prevent a degree of constitutional specificity.

When First Nations governments are constituted, some understanding

16

will have to be achieved regarding their jurisdiction.1 Jurisdiction over

populations and resources has proven to be a major stumbling block in First

Ministers Conferences to date. 117

Indian representations have made the
claim of Indian na,tioﬂs to self-government, including jurisdiction over people
and resources. The provinces, particﬁlafly B.C., Alberta, and
Sauskat(‘:hewan,118 have made it clear that they z.m?“unwill'mg to contemplate

Indian government claims to resources. Further, the provinces object to

creation of enclaves within their physical territories which would not fall

115Op.cit}. 229
1161h3d:18

11_7Three First Ministers Conferences have been held pursuant to s.37 of the Charter of
Rights and Freedoms 1982

118g.¢ First Ministers Conference 1984 transcript and submissions to the Conference by
the three western provinces
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under provincial law. Indian presentations suggest that Indian lands would

fall under Indian legal jur@sdictioﬁ.

At 'ﬁresent, Indian lands. are governed by federal and provincial.
legislation and by band by-laws. Thé Indian Act makes limited provisions
for bands to pass by-laws for a spe;iﬁed list of matters; federal law applies
in respect of some matters; and finally, the Indiari Actl?® provides for all
provincial laws of general application to apply on reserves, | provided they

conflict with no valid federal law.

It would be possible t.o resolve tiﬁs difficulty by applying the éame
principfe, but substituting valid First Nation law for federal law. In that
event, proviriciallla'v'v would apply unless Indian First Nations acted to paé§
valid legislation, further to heads of powers agreed wupon and

constitutionalized as First Nations powers.

Discussions about rthe scope of' self government inevitably turn to the
potential jurisdictional conflicts. Provincial intrusion into areas arguably bes.t
dealt with by First Nation gove;'nments is a concern of Indian politicians.
As the constitution reads now, provinces clearly have jurisdiction in many

~areas Indian government may want to control, for example, child welfare and

119g s.C. 1985
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policing. ,There are several ways of dealing with this jurisdictional conflict.

For example, Schwartz suggests that

It would be possible for Parliament to use its s.91(24) power to

expressly exclude the application of provincial law to the extent that

" they violate rights of aboriginal peoples, and Parliament has in fact
done so with respect to treaty rights.120

Such federal action would not necessarily require constitutional
amendment. Parliament could act to occupy the full field of legislative
matters pertaining ‘to Indians and Indian lands, and then legislativ'e_ly
‘ delegate these matters to Indian governménts expressing a desire to assume
responsibility for them. However, this kind of proposal may encounter
political resistance from Indian-governments arguing that their inherent rights
do not need to be delegated to them. Acceptance of delegation “ will be

viewed as tacit Indian acknowledgement of a subordinate government status.

A more politically palatable mechanism may be created if the federal
government, acting fuyther to its 91(24) powers, made" efforts to secure
constitutional amendment acknowledging that Indian governments could
assume federal 91(24) powers over reserve lands. This would limit Indian
governmént jurisdiction to a territorial base. Indian governments not wishing

to occupy a particular legislative arena could continue the existing

120Op.cit.56
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arrangement. Federal laws, and all provincial laws of general application,

would then continue to operate.

Gibbrins121 has suggested that “recognition of s,elf-gov‘ernment' does not
meah t}}at Indian government is feasible br even, in some forms, desirable”
because of the problems of “institutional design”. tHe also argues that the
problems of implerﬁenting self-government of sévera.l hundreds of bands with
various economic bases are so great as to make implementation on a band-
by-band basis physically impossible. But i;lternal First Nations arrangements
need not cbncerr.l any go:vernment other than the particular Indian.
government; implementation problems could be dealt with by each band, as

necessary. Boisvert says that

Constitutional recognition of a right to self-government would
suggest that aboriginal peoples do have a right to govern themselves '
without suggesting that this right had to be exercised in any
particular way.122

He then, however, argues that implementation of this right would require

enabling legislation.123 g

121e1,dian  Government: Expanding the Horizons”, presented to the Montreal Learned
Societies Conference,1985:12

1220 cit.40

1230p.cit.41
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Gibbinsi?¢ suggests that the government will deal with represeﬁtatﬁve
Indian governments, rather than with eac}% band. Given the political and
cultural differences between more than 550 bands, it fnziy prove impossible‘to ,
have representative gévernments speaking fOI: many bands. The Canadian
government may have t’o deal with Indian governments rep‘resenting cohesive
polifical entities, and this may well amount to a number nearly the same as

the present number of reserves.

The constitutionalized principle of Indian government can bg
implemented through a single macro-structure. The fiscal requirements for
each government will ‘sti‘ll have to be differgntially calculated and
administered via internal criteria, on a band—to—band basis. Since the bands
would be doing the administra{;ing, the federal government would face only
minor logistical problems in ‘negotiating issues and cpnférring funds to the

First Nations.

The constitutiona.l;amendment must recognize the right of First Nations
to Indian government. It must acknowledge the inherent nature of the right,
and the formal relationships Indian government will have with federal and

provincial governments. I;ts fiscal and political rights and responsibilities

1241139
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must .b_e stipulated. This amendment will enable Indian governments t9 be
created without defining the form their internal structures and processes
must take. The particular ﬁeans each First Nation might choose to exercise
its right of self-government need not, and should not, be adciressed in the
constitutional amendment. Those internal rstvructures and processes should be

left to the First Nations constitutions.

If Indian government were to become a third. constitutionally rlecognized
form of governm'ent, .With powers specified via. constitutional amendment,
some existing federal and constitutional' mechanisms would have to be
adapted, and some new ones created. At present, Canada’s lrbilateral
federalism functions further to heads of power allocated to each order of
government, codiﬁed in the Constitut?on Act 1867. This. is the formal

structure:

CANADA :
PROVINCIAL GOVERNMENT . FEDERAL GOVERNMENT
S.92 S.91

As discussed above, the ‘theoretical relationship between the two
governments is one of equality, and ideally, of constitutional separation.
Because of inadequacies in the old BNA Act 1867, "and because of the

dynamic nature of Canadian federalism in- practice, new structures and
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informal and quasi-formal mechanisms have evolvea. Per.haps the best-known
structure is the federal-provincial intergovernmental affairs office, which hasK
enhanced the practice of executive federalism. This practice ‘is intended to
achieve intergovernmental consensus and co-operation on matters aﬁ'ectigg
both érders of government. As with other federal structures, it works

imperfectly but sufficiently well to be useful.

CANADA
PROVINCE <--> INTERGOVERNMENTAL RELATIONS <--> FEDERAL °
GOVT (Extra—-Constitutional Process) GOVT

This éxample shows the ability of Canadian federal structures to evolve,
to provide contemporary mechanisms to maintain a healthy contemporary

federal governmental structure.
Trilateral federalism would operate thusly:

- CANADA

PROVINCE <———mmmm——— >  FEDERAL <(————————- > INDIAN .
GOVT | GOVT GOVT
<_______‘_______________________________________.____________________> _

The arrows indicate the extension of intergovernmental mechanisms to

accommodate three orders of government.

The constitutionalization of Indian government and its powers by way,
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of “s.93” would require clarification. For examplg, provincial law now
extends to all persons present in the province, further to the provinces’
-coﬁstituti;)nalljr-speciﬁed areas. Federal law applies to all Canadians, and to
non-Canadians in the country. Both jurisdictions have a geographic area to
which their authority. extends, further to Tmique constitutionally-enumerated
heads of power. VWith the constitutionalization of Indian government, its
authority and jurisdiction would have to be defined vis h-vis the existing

orders of governments.

Presently, all provincial law of general application applies on reserves,
provided that it does not conmflict with valid federal law.12>  This could
easily be amended so that valid Indian law would exclude provincial law
from the field. Provincial laws of general application would continue to

apply unless Indian First Nations acted to pass valid legislation.

A further consideration is the terms of reference for Indian First
Nations const'itutions. Indian politicians claim an inhere;nt right to self-
government that may not be circumscribed by federal or provincial
limitations, nor by the Charter of Rights and Freedoms. Arguably, though,

Indian governments will have to conform with the- Charter, as the supreme

125G,ction 88 of the Indian Act, R.S.C. 1985
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law of Capada. Indians are also Canadians, and a third order of
government would be equal, not paramount,  to the existing ;>rdefs of
govérnment. If self—governmen’p is envisioned within the Canadian state, the
Charte; must apply to it. If self-government refers tok autonoﬁous states
only geographically in Canada, a new debate is born -- one with no
likelihood of success. To date no reputable Indian leader, or organization,

has advocated secession from Canada.

Fears have been expressed by some scl;olars and politicians that the
mechanisms required for trilateral federalism would be too ‘complex to be
practical 126 ‘Additionally, it hé,s been suggested that jurisdictional
uncertairllty would make a’ third order of government unWorkable7127
However, constitutionalization of ﬁowers would ensure jurisdictional and
judiciable certainty; a constitutionally-recognized amendment recognizing

In.dianr governments as sovereign for the purpose of legislating and

administering specific kinds of laws on Indian land is also necessary.

Nor should this be politically unpalatable to the provinces. The only

126Gribbins, “Indian Government: Expanding the Horizons of Discussions” presented to a
joint meeting of the Canadian Sociology and Anthropology Association and the Canadian
Politican ~ Science Association, - Montreal, May 81, 1985; Schwartz, First Principles:
Constitutional Reform With Respect to the Abor1g1nal Peoples of Canada 1982-1984, Queen’s
University, 1985

127144
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complex equation to be developed is the formula for Indian revenue
pérticipation in the nation. This will mean, at least initially, the equivalent

of equalization grants for the socially and economically depressed reserves.

"While the fiscal basis of aboriginal governments has been a subject at
every s.37 conference, there is no agreement on the part of the federal and
provincial go%rernments as to how this shall be provided -- which is to say,

from whose coffers the money shall come. Schwartz sﬁggests that

It may in fact be that the only way to reach constitutional
agreement on fiscal arrangements will be to find language that
establishes some sort of equalization norm but dodges the federal-
provincial - issue.128

To date the federal government has not dealt with the matter of levels

_ of funding, nor of federal/provincial participation.129

Rather,  these matters
were raised at the last First Ministers Conference in March, 1985, as subjects

for continued study.

An argument in support of purely federal responsibility for aboriginal
people suggests that “If there are local sentiments against providing special

assistance for aboriginal peoples, they will tend to” be felt less acutely in

128Op.cit‘,.178

1290hid:179
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Ottawa 1:,han by ; provincial government.” 130 The notion thaj; Indian
interests are best represented by the central government is not new: it has
been cited as the reason 5.91(24) was given ‘to the federal gc;vernmenf alone.
The 1983 Pennerd Report argued for full féderal fundingf of Indian
governmenj;s. Gibbins!®! has suggested that sharing in the financial pie will
"place an obligation on Indian governments to conf;ribute to the( pie via tax
revenues. He warns that failure to contribute,may: result in objection by the

dominant society to Indian “free-rider” status.132

Schwartz modifies this argument somewhat, arguing that implicit treaty
exemption of Indian property from taxation should not be treated as a

reason for the federal government to argue the lack of Indian contributions

excuses the government from a responsibility to provide services.133

However, he goes on to say that

Indian First Nation governments will have to accept that unless a
treaty justifies their exemption, they will be expected, like any other
government, to raise a certain amount of their revenue by internal
taxation.134

1301pi4:186
131Op.cit.
1321pi4:3 ‘ -
1330p.cit. 145

1341;4:166
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-

This suggests a potential for different rights being recognized for treaty

~and non-treaty First Nations.

Gibbins35 £as suggested ﬁhat existing regional equalization funding
formulae, predicated on the difference between re(iuired revenue and revenue
évailable to governments from taxation, are not amenable to Indian
governments. But new equations can be developed to provide consistent and
adequate funding for First Nations governments.. Indeed, if the existing
equation were used, and if it were calculated as though reserve governments
coﬁld tax income. earned on the reserves, the grants would be forthcoming.
Reserves are so economically depressed that currently there are few real

sources to tax.

.Suc}.l a scenario poses problems -- none insurmountable once
constitutionalizatrion of the third order of. government is undertaken. For
‘instance, non-Indians and Indians earning income on reserves presently pay
no tax to 'the tribal government. The non-Indians are taxed by the federal
government. Clearly, the pro-vinces and .federal government would have to
‘vacate the area of income taxation ;>n Indian- land if the new governments

were to have any funding sources internally. This fiscal reality is the same

1350p.cit.
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for treaty and non-treaty Indiz;n nations. The Income Tax Act would
require amendment to reflect any such new arréngément. Still, these ‘are
procedural problems that are more easily (ie‘alt with when prinéiples are
clarified. Other revenue sources available to Ir}dian governments could
include taxing oil and gas and other resources produced on reserves; taxing
gdods on reserves; selling business licences, and any number of other

" possibilities.

Non-Indians would be in the same political position as landed
immigrants are now in Canada. The latter pay all income ‘paxes, but

exercise no political voice in the nation. They do, however, hold civil rights.

Because of the small land base "involved, and the curre}lt under-
development on Indian lands, the potential for economically self-sustaining
governments is lacking. Most Indian governments will never be in a pogition
to pay the full costs of government and public'seryices. Neither will Prince
E(iward Island and Newfoundland; both have been subsidized by Canada
since Confederation. Still, Canada and the provinces do not argue that the
acutely impover'%shed regions of- Canada must pay their own way or

amalgamate with another province or jurisdiction.

Clearly, Indian government cannot be accommodated by existing federal

structure without some revision. The federal-provincial constitutional
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rel‘atio.nship, a.nd extra-constitutional processes such as executive federalism,
are designed and developed fqr only the federal and provincial govgrnments.
Inclusion of a third order .of government would require both a constitutional
amendment, and an expansion of the existing extra-constitutional federal-

provincial relationships to include the third party /parties.

One difficulty that Indian government would pose to classical federalism
concerns the appiication of powers of all levels of. government‘ to all citizens.
For this degree of co-ordination to exist, Indian government authority would .
have to inure to an Indian land base. Al persons in that area yvould have
to ‘be subject to Indian government. Indians in provincial territory Woﬁld
fall . withih the jurisdict‘ion of the provincial government. If: Indian
» government inured to individuals and territory, there v;'ould be some
difficulty with jurisdictions and aut_hority. Little Bear, Boldt and Long say

that:

Although aboriginal land claims and the irrevocable rights to
reservations are crucial concerns to Indians, their concept of self-
government and nationhood is not exclusively geographically based.
Because the reserves cannot support all of their people, the
significant boundaries of nationhood and self-government for Indians
are defined in terms of political, economic and socio-cultural criteria.
Indians are asking for a special status for their people, whether on
the reserve or off.136

This statement may confuse the claim to self-government with the claim to

136Pai§hwa.zs to Self Determination, University of Toronto Press, 1984:xvi-xvii.
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aboriginal rights generally. Special status is not restricted t’o the j:urisdiction
of Indian governments. Ngither aboriginal rights claims nor the treaty
provisions contain reference to situs as a requirement for exércising these
rights. Further‘,‘ as it 1is prop.osed, In;lian government should address all
concerns on reserves. This implicitly contemplates exclusion of the federal

government from legislative areas presently within its area of competence.
Jurisdictional Issues

- There is no doubt that Indian government would add another
‘jprisdiction to the Canadian polity. Even under thé Indian Act, band
councils have some specified, limited po;vers attached to reserve lar}ds and
residents. Legislated government, such as the Sechelt Act, 337 expands the
scope of matters within band council jurisdiction. Indian governments on

the order addressed by this thesis stand to have a much greater

jurisdictional scope than these two varieties. “

Several provinces have expressed objections to potential Indian
government ‘encroachment’ on what are now exclusively provincial matters.
Some scholars have suggested that Indian government would impinge upon

the extent to which Canadian citizenship and provincial residency rights are

137The Sechelt Indian Band Seli-Government Act, S.C. 1986
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8

presently enjoyed by Indians.13 Others suggest that Indian government

jurisdiction over off-reserve Indians, if any, must be clarified.139

Aside from the concern regarding jurisdictional conflict stemming from
ordinary legislation emanating from three orders of government, there is some

concern regarding Charter guarantees and Indian government.

A number of Indian politicfans have argued that the Charter is
irrelevant on Indian land. This will not be a successful argument. .A
revised, i.e. trilateral féderglism, or indeed, any constitution;ﬂ amendment
recognizing Indian government, would still assume uni\.rersal fundamental
individual rights as an attribute of Canadian citizenship. = The Charter
protects the individual righﬁs of all Canadian;. ' Indians are Canadians; the
Charter protects the individual rights of Indian Canadians. Indian
government would, in my view, be more properly concerned with the rights
of the group, the membership of which is constantly changing by birth and
death.. Indian governments nwould ’be primarily concerned with pe_rpetuation

of the group, further to aboriginal and treaty rights.

The issue of jurisdiction raises some specific arguments regarding Indian

138Gibbins, Op.cit.2-3

1395chwartz, Op.cit.18
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governments’ parameters. Education, health care, policing, labour standards,
environmental protection standards, and many o’pher' matters are potentially
affected by ponstitutional or legislative enactment recognizing a third order of
Indian govérnment. Many of these matters require co-ordination betwgen,
and co-operation by, all governments involved, in order to have effective
policy and to protect the interests of all Ca;na;,dians. Finally, the dictates of
economies of scale may encourage Indian governments tq contrapt with thg

provinces for some services, such as health care and policing.

Many of the'se problems already exist. Reserves are treated for the
most part as federal jurisdictions, althpugh s.88 of the Indian Act allows all
provincial laws of. general application to extend to reserves. Jurisdictional
duplication exists2 as well. For example, with regards to education, thg
federal government has responsibility ‘for providing for schools and teachers
on reserves. The exception exists where bands have taken _6ver responsibility
for reserve education. Education, under the Constitution Act 1867, is a
provincial responsibility, but not on reserves. This has 1"esulted in two
jurisdictions, with different standards, different hiring practices, differént
curricula, and qualitatively different student results. DIAND teachers are
paid less than their provincial counterparts. DIAND schools receive less

money per student. Students from DIAND reserve schools receive an
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arguably inferior education; graduates experience some difficulty when

entering universities and colleges.

Wﬁefe bands have taken over education, teachers are reta,iped by the
band. The band selects andr ai)proyes the curriculum. I have no da.tz.a, to
cohﬁrin that band _schools prdvideh better or Worsé education than did
DIAND schools; however, band schools :receive the least funds per;student of

the three categories,}#0 and have the best student success rates.

Funding Issues
The question has been raised regarding the cost of Indian governments.

Some will argue that the country cannot afford the luxury of self government

41

for so small a segment of the population. For example, Frideres4! states

that reserves are “small, isolated regional economies ... and as such are not
economically viable”, and therefore the costs to Canada of supporting Indian

government are not warrented. However, Marule writes that

In 1970, at the time the Canadian government was promoting its
termination policy for Indians, it offered $50 million to more than
250,000 Indians through the Indian Economic Development Fund
while at the same time it granted $725 million to Prince Edward
Island, which has a population less than half the number of Indians
in Canada and a land base only a fraction of the size of the

14Oszz;dia.n Education Association Statistics, 1984.

141p osentation to a joint session of the Canadian Sociology and Anthropology
Association, Learned Societies Conference, Montreal, 1985:7
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reserves in Canada.l4? -

Certainly, implementing self-government in any form, and in pa?ticular
as called for by the Penner Report, will cost the country in initial funding
and settlement of land claims. The provinces are reluctant to surrender landr
and resources to fulfill land claims and outstanding treaty and aboriginal
rights. In the long run, however, the cost would be less than the present
horrific social cost c:>f underdevelopment, unemployment, isola{tion, and their

companions of family disintegration and dispair.

Since th.e 1950s, there has been increased joint federal-provincial
activity, largely because of the exercise of the federal spendiI;g" power in
areas of exclusive provincial concern, and ' the development of
ihte;governmental mechanisms. This has positively influenced the range and
quality of many services. (Provinces also complain that it negatively affects
their ability to set long-term financial and political objectives.) = As well, the
federal government for several decades has made direct cash grants to the
provinces, to ensure that all Canadian citizens enjoy equal social beneﬁt;

throughout the country regardless of regional economic disparity — although

Indian Canadians have not benefitted from this federal spending. The

142¢Canada’s Termination Policy”, One Century Later, I. Getty and Don Smith (eds.),
UBC Press, 1978:112
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Penner Report!43 notes that

__the serious infrastructure deficiences that now predominate in
most Indian communities several inhibit economic development. ...(A)
high proportion of Indian communities do not have adequate water
supplies, sewage systems, roads or housing.

3

Yet no joint federal-provincial activity has occurred to ensure equality of
services to Indian Canadians. The p;'ovinces protest, that the fgderal
government has sole responsibility for reserve residents. However, the
provinces are happy to e:;t’end their jurisdiction over reserves when no price

penalty is attached.

Manuel and Posluns discuss the origins of Confederation in relation to

Indian self-government:

It was the demand for home rule and responsible government in
Upper and Lower Canada that gave rise to an enduring partnership
among the provinces of Canada and between the dominion and her
mother country. When Quebec and Canada were united as one
province for 25 years they discovered- that responsible government
without home rule is meaningless. Confederation guaranteed local
autonomy, at least for the two major powers .participating. The
smaller and poorer Maritime provinces demanded grants that would
provide them with the economic power to enjoy their local
autonomy. Prince Edward Island and Newfoundland stayed out of
Confederation until they achieved terms they considered favourable.
The New Brunswick government, which agreed to terms its people’
found unfavourable, was defeated and a more responsible and
representative government took its place. If the western provinces
and British Columbia appear to have accepted whatever they could
get at the different times they entered Confederation, they have
never stopped pressing their demands since they have been allowed

1430p.cit. 74
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to sit at the negotiating table. 144
These prac'tices and the principles behind them are amenable to apﬁlication
to First Nations governments. The‘ Penner Report discusses these federal-
provincial fiscal arrangements, and says that “There is no reason to be any
less innova‘tive in funding Indian First Nations governments, whose diversity

» 145

is even greater. The Report recommends the direct grant system,

because “In Canadian parliamentary practice a grant has legislative force,

and Parliament takes full responsibility for the payment. This is what

makes the grant so well suited to Indian self-government.146”

~ Direct cash “grants would enable bands to set social and economic
objectives without reference to restrictive guidelines and circulars. The latter .
generally are drafted to facilitate federal priorities and policy rather than the
bands’. Additionally, direct grants are rmore stable than conditional funding
further to guidelines and circulars. It 1.1as been s;ﬁd earlier and - bears

repeating: ‘fiscal stability is vital for viable Indian government.

147

The Penner Report’s funding principles were:

1440y cit. 218
14511,44:101
146Op.cit. 96

14711:4:08-102
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1. Indian governments’ funds should be transferred in a single
'payment.- Allocation for services and administration to be done
internally by Indian governments.

2. Extraordinary funds should be transferred for economic
development, and for upgrading community infrastructure to
standard.

3. All federal programs available to individual non-Indian Canadians
should be available to Indian Canadians as well.

4. Global amount of the funds above should be negotiated by a
designated minister and First Nations representatives.

Cheffins and Tucker!4®note that the British North America Act provided for
fiscal arrangements so that the federal government could compensate
provincial - governménts by the payments of per capita grants, and other

'grants‘. They add that:

There are still a wide variety of special provisions designed to
assist the poorer provinces, so that they may provide for their
people a standard of living comparable to that in the richer
provinces.149

Smiley observes that “The distribution .of revenues and revenue sources

between the central and the state/provincial goverhments is crucial to any

» 150

 federal system. He goes on to say that fiscal imbalances can be"

corrected by a redistribution of functional responsibilities, a redistribution of

148% Constitutional Process in Canada (2d), McGraw-Hill-Ryerson, 1976

1491pid:118

1500p.cit.163
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the sources of taxation, or a redistribution of public revenues in the form of

grants.1®1  Indian govérnment will likely exhibit hallmarks of Smiley’s first

and last redistributive mechanisms.

Indian governments, now dependent on DIAND-approved funds for
DIAND-approved purposes, are unable to aggressively and freely initiate
political and economic development on reserves. A trilateral federalism

would of necessity include means of funding all orders of government.

" Gibbins,1%? as mentioned‘ear'lie.r, has argue?d that rac‘cess to equalization
funds will be tied to taxation. While the present formula for calculating
funding eligibility is tied toi government income from a variety. of bases,
including taxation, the formula is mnot Wriften‘ in stone. As with
constitutional and federal structurés and processes, funding procedures will
have to be drafFed to reflect the particular needs and rights of First Nations
vis & vis Canada. Need and eligibility can certainly be standardized and
calculated from formulgs not including potential tax. And, if potential tax
were a criteria, First Natior}s would have to create mechanisms, further tor
the constitution entrenchlment‘ of self-government, to - co-ordinate tax

assessment. This may include residency of individuals on Indian land, and

151yp49

152Op.cit‘..
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be tied to minimal levels of income generated. At present, with most
Indians on social assistance and few making the national wage average, the

taxation base would be small.

Gibbinsls?’. notes that the non-Indian public will likely perceive Indians
.to be “free-riders”r if they have the eleéted franchise, access to funding and
social programs, and self-government, yet pay no taxes. However, a cogent
argument can, and probably will, be mounted, to the effgct that Indian
nations have given up far more than the Canadian state can hope to provide
for these. nations. Finally, the cost of financing the e;onomic’ and social
ghettos that are the reserves could cc;nceivably be réplaced by fu;lding for
viable, healthy, contr’ibuting communities under Indian governrhent - which

in the long run will be good‘econoniic news for the nation.

Canada | has developed innovative fiscal arrangements to ensﬁre that
non-Indian Canadians receive compérab]e services throughout the country.
‘Indian reserves are substandard with re;gards to the services provided for,
.and‘ the quality of life expected by, the re;st of Canadian citizens. There
seems to be no philosopilical or practical bar preventing Canada from using

equally innovative means of correcting this inequity.

1531bid:3
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The Penner Report!®? declared that “Indian First Nations must have
the power to plan and impleinent economic vez;lturgs at the community
level.” It went on to recommend that Indian governments be granted a
“strong economic base” with full control over goals, strategies, and methods,

and that First Nations receive funds to correct “any serious deficiencies in

community infrastructure” 155

The Penner Report cited research findings on absorption of ’Indian’

money by DIAND.

(Coopers and Lybrand, research consultants to the Penner
Committee) concluded that one-quarter of the funds expended in
1981-82 ... or about $250,000,000, went to administer it (DIAND).
A further $39,102,000 was spent on general departmental
administration. In their opinion, administration costs accordingly
amounted to more than 25 per cent of total expendi’sures.156

The Report went on to say that

Every 5 years the federal government submits legislation to
Parliament to provide a statutory basis for annual payments under
these (federal equalization payments) programs. The Committee
believes that a comparable practice would be appropriate for Indian
First Nation governmen‘cs...157 '

In the event of an expanded federal structure, the fundamental tenets

15"‘Op.cit. 75
1551434.76
1560p.cit: 89

1571hid:07
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of federalism -- equality of the distinct orders of governmgnt and autonomy
within their constitutionally defined spheres of jurisdiction -- would remain
the .sa,me.. The fiscal and administrative arrangements presently existing
between the federal and provincial governments Woula have to be extended

\

to Indian governments.

Trilateral federalism would offer the most opportunity for Indian
political and economic development. :It could provide the guarantees for
treaty and aboriginal rights (now presently disputed by the provincial a'nd
federal governments) by ¥neans of éxplicit conétitutional enumeration.
Constitutional amendment is also required to set forth the mechanisms and

parameters for Indian government.

Aﬁoriginal Rights and Law
Aboriginal “and treaty rights are only indirectly protected by the
Charter. However, aboriginal and treaty rights art;. c;)nstitutionalized, both
indirectly by s.25 and dirctly by s.35, and, perhaps, by tl;le treaties

themselves. Lysyk says that

By recognizing and affirming existing aboriginal and treaty rights,
however, s.35 may be taken to “constitutionalize” these rights to the
extent at least of attracting the protection of subs 52[1] of the
Constitution Act: “The Constitution Act is the supreme law of
Canada, and any law that is inconsistent with the provisions of the
Constitution is, to the extent of the inconsistency, of no force or
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effect.”158 ‘
- Although “aboriginal and treaty rights” are inarguably part of
Canadian constitutional law, there is still some debate regarding the
compulsion on government to facilitate specific implementation of these

rights. As discussed earlier, self-government has assumed primacy of these

" rights.

An examination of international and domestic law may lend some
 weight to Indian claims and some impetus to the constitutional process under

5.37(1) of the Charter.!5® Berger says that

If we wish to live in a world based on the rule of law we must
acknowledge that the claims of the Native peoples of the New World
are not ancient, half-forgotten and specious. They are, in fact,
current and contemporary. Arguments for the rule of law in
international relations can never be soundly based until the nations
that have dispossessed and displaced indigenous peoples accept the
precepts of international law that now require a fair accommodation

" of indigenous peoples in their own nations.160

Canada will find that international law has much to say on this

matter. Further, the most compelling of international laws on this subject

' 158Lysyk, »The Rights and Freedoms of the Aboriginal Peoples of Canada”. The
Canadian Charter of Rights and Freeedoms(Tarnopolsky and Beaudoin, eds.), Carswell,
Toronto, 1982:477

159gection 37 (1) sets forth the series of constitutional meetings designed to clarify the
content of aboriginal and treaty rights.

16OBerger, Village Journey, Collins Publishing, 1985:182
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have bee_n' incorporated into Canada’s domestic laws, and even into the
Constitution. Accordingly, international law will be instructive for
interpretation of the specific meaning to be given to these constitutionalized

rights.

Indian nations have demanded rights that go beyond those generally
accorded to minorities under international law, because of the claim of

aboriginal rights, which confers rights additional to those of other citizens.

Opekokew says that

Minorities are accorded two collective human rights in
international law: the right to physical existence and the right to
preserve a separate identity. They do not however have the right
of self-determination mor the right to use natural resources as other
peoples do.161 ‘

Minority rights have ‘traditionally not been sustained by international legal
remedies.}62  For this reason, indigenous peoples have rejected classification

as minorities for the purpose-of international law.

The internationally—recognized right of self-determination (both the
Covenant on Civil and Political Rights, and on Economic, Social and
Cultural Rights, guarantee self-determinatioh) gives to all peoples the right to

choose their own government. Indian people have been hidden from the

1610p.cit. 7

162Sanders, Op.cit. 1985:292
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scrutiny of international opinion and law by the Canadian contention that -
Indians are a domestic minority, an enclave population beyond the pale of

the covenants.

International law is very specific on the issues éf self-determination and
decolonization. Since World War II, the international community has
recognized golonial occupation as a wrong. Numerous covenants and
declarations have been passed by the United Nations General Assembly on
this subject, most notably the 1960 UN Decla;ration on. Decolonization.

Canada is a signatory to these.

Sanders has suggested that “indigenous minorities can argue that they

are not simply minorities but victims of colonialism”.16®  He goes on to

argue that “sn extension of decolonization principles” to indigenous peoples

“would result in the formalization of systems of local autonomy rather than

the achievement of full independence”.164

The 1978 United Nations Conference on Racism, in its final statement,

said that

(8) The Conference urges States to recognize the following rights ~
of indigenious peoples: ...[c) To carry on within their areas of
settlement their traditional structure of economy and way of life;

163111d:293

16411:4:293
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this should in no way affect their right to participate freely on an
equal basis in the economic, social and political development of the
country.165

This statement is compatible with the response of the Chiefs of Alberta to
the 1969 federal pélicy paper “Choosing a Path”166 (better known as the
White Paper). The Chiefs’ “Red Paper”%7 called for recognition of Indians
as “Citizens Plus.” This, they aréued, meant fhat in addition to the; rights

and duties of Canadian citizenship, Indians had aboriginal and treaty rights.

The Charter of Rights and Freedoms, which protects “treaty and
aboriginal rights”, is based on precepts found in international law. T.his
should cause Canada. to look to its international obligations in conjunction
- with its constitutional obligations for guidance on principles and

implementation. Cohen and Bayefsky say that

...the supreme law of Canada is indissoluably linked by language
and ideology to important international instruments and principles to
which Canada subscribes, (which) assures the inevitability of some
resort to these ‘external’ international legal documents and ideas in
order to be certain that on appropriate occasions the ’proper’
meaning is given to the Charter.168

165Cited by Sanders, “Aboriginal Rights: The Search for Recognition in International
Law”, Aboriginal People and the Law, Bradford Morse (ed.)1985:301

166Queen’s Printers, Ottawa, 1969
167 «Citizens Plus”, Indian Association of Alberta, Edmonton, 1970

168«The Canadian Charter of Rights and Freedoms and Public -International Law”,
Canadian Bar Review, 1983:267 . .
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The nature of Canadian federalism, with the two orders of government
sovereign within their constitutional spheres, make§ ‘Canadian acquiescence to
~internati9lnal law more difﬁcult; than for unitary states. : Only the federal
government may undertake international obligationé and’ participate in
supranational political fora on behalf oi" the nation. However, the federal
government may no.t unilatert?;lly undertake obligations that extend to the
provincial constitutional sphere. Any such undertaking is subject to domestic
legislative enactment before either the federal or provincial governments are
bound. For example,‘ a treaty signed with aI;other state has no domestic
force until ity is ratified by Parliament -- and even then it‘may not oblige
provinces to perform, or abstain from performing, actions falling within
provincial constitutional juisdiction. Both orders of government‘ must pass

‘enabling and ratifying’ legislad:ion.169

Still, there is some pressure on the Canadian government to conform to

its international obligations once it has assumed them. Brudner notes that

It is well-established principle of customary international law that
a state is obliged to make whatever domestic legal changes are
necessary to comply with its international obligations. It may not,
in other words, rely either on domestic statutes or on constitutional

law as a defence to an allegation of non-compliance.170

169Brudner, “The Domestic Enforcement of International Covenants on Human Rights: A
Thecretical Framework”, Universit of Toronto Law Journal, 1985

1701h:4:221
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Thisv rule is binding only on interﬁational tribunals; ‘domestic courts are
under no absolute compulsion to follow it. However, there is in Canada a
legal presumption that, in the absence of .explicit statutory intent, legislators
do not intend to violate. their international obligatuions.‘ While a state may -
pass domestic legislation in violation of its international obligations, courts
will assume that ambiguous legislafion was not intended to violate

international committments.17}

If inherent Indian governmeﬂt were acknowledged to be a right,
substantiated by international law to which Canada subscribes, the possibility
of achieving constitutionally-entrenched Indian government would be

strengthened.

Brudner suggests that

It would appear that international conventions can affect
municipal rights directly only if the convention is evidence of a
custom automatically assimilable into domestic law. Even then, the

tule of customary law will not prevail against an inconsistent
domestic statute...172

This means that provinces would have to prove that international law was
either not ratified, could not be invoked because of constitutional

incompatibility, or that it was in conflict with explicit legislation.

1711,44:932

1720p.cit.247
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Still, with all the difficulties attendant in invoking international law in
defence of constitutional Indian government, it must be remembered that the
Charter was drafted with Canadian international obligations in mind.17®  As
" Brudner says, “Whether or not a p}'ovince can, by means of a clear statute,
validly legislate in violation‘ of international law, it.certainly cannot do so in

violation of the Qharter.” 174

McWhinney argues that

The recognition of the legal rights of the native and Indian
peoples based on international and treaty law  requires
implementation of the principles of full political, social and economic
self-determination with Canadian federalism. .. The express
constitutional entrenchment of the new constitutional role of the
native and Indian peoples remains the necessary conclusion.17°

There will be -a strong preéumption in favour of Charter supremacy, and of
the application of the international Covenants, by the Supreme Court of

Canada.

Conclusions
The many years of colonial legislation and liberal attempts to, firstly,
acculturate Indians and secondly, to assimilate them, have not worked. The

social, economic and political assumptions inherent in Canada’s policy of

178Cohen and Bayefsky, Op.cit.
1740, cit. 239

1750p.cit.122
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assimilation must be revoked. its objectives were wrong and remain rso. It’s
effect has been unfortunate for Indians é,nd for all Canadians. Where to
date assimilation has been. pursued, now cultural .and‘ political aifferences
must be respected. The Canadian penchant for denying Indian rights_, or
recognizing them only in their most limited and inno.cuousu form, must be
replaced by recognition of the paramount right, that of self;government. The

Penner Report notes that

In the past the prevailing approach to indigenous peoples has
been to hold up eventual self-government as a reward for adapting
to the customs of the dominant society. This assumption must be
turned on its head. Indigenous peoples will evolve and prosper only
under self-government.17® ’ :

Smiley!?? suggests that in a federal nation, the most politically salient
aspects of human differentiation, identiﬁcatiori and conflict are relat"edr to
specific territories. The creation of Indian self-governments, with a land and
economic base, would facilitate mediation of what have inarguably been
issues of differentiation, identification and conflict. All policy to the present
has not obliterated the difference; it has merely exacerbated the tensions.

[33

And, as Sanders points out, “... we have chosen federalism over a unitary

state for the same kinds of reasons that would underlie a decision to

176Op.cit,.136

177Op.cit,.
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continue structural pluralism in relation to Indian Communities.” 178

Indian governments” links“ with. federal and p%’ovinéial governments could
easily be adapted from existing mechanisms for federal and “provincial
communication. These include federal/provincial conferences, bilateral and
trilateral meeﬁngs, and intergovernmental offices, Alternatively, or perhaps
concurrently, new mechanisrrlls could be developed. The Ministry of State for
Indian First Nations, recommended by the Penner Report, is just such a

possibility.

First Nations are diverse elements, both among themselves and with
regards to the dominant society. Acceptance of this difference, and provision
of political, economic and constitutional means for its healthy developmex'lt
and co-existence instead of for its suppression, would be to the benefit of all
concerned. Smiley says that “The master-solution of federalism is to confer
jurisdiction over those matters where diversity is mosf profound and most

» 179

divisive to state or provincial governments. Certainly not all matters

Y

" affecting First Nations can be unilaterally dealt with by First Nations

governments. For reasons of magnitude or national interest, and because of

1780p.cit..272

179Op.cit.87
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the consequences of a highly technological society, there may be some areas
of government (for example, policing and health care) which would be better
handled through co-operative and administrative federalism. Again, this

poses no political or philosophical problem for Canadian federalism.

" There is a difference between technical, fiscal and political impossibility.

. Boldt and Long argue that

The main problem in regard to establishing aboriginal government
is not the want of a ‘feasible’ abstract model; it is the want of
political will on the part of provincial and federal governments to
grant meaningful governing powers to aboriginal peoples. 180

Goodin!8! says that “manipulative politicians do their .best to blur the
* distinction, passing off self-imposed impossibilities for real E)nes.” Political
considerafions range from the potential of an is‘sue fqr mobilizing electoral
support, to economic and technical concerns, to the relative priority of the
issue with other issues of the day. Sélf-government has limited potential for
securing non-Indian vdte§. While technically- and constitutionally p_ossible, it
will be costly. Ta.x)payers will be_ reluctant to assume the burden, ‘regardless
" of its justice.

Finally, because of the relative insignificance of the population affected,

1800 cit.9

181p,itical Theory and Public Policy, University of Chicago Press, 1982, 192:131
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the issue of self—government‘ has little potential .as a priorip& on »the political
agenda. The AFN has charged that “What is missing is pQIitical will,” 182
The AFN was of the opinion that if ’the federal governmént 'wanted to do‘so‘\
as a matter of priority, it would see that the goal of India,;l self-government

was achieved. The technical problems would be secondary.

The Vphilosophical constructs underlying the Canadian form of
government will not pose a .problem for inclusion of constitutional Indian
‘government. Canadian federalism is compatible with the arguments in
favour <;f ‘Indian gévernment.lgé Parnell says df the Indian request for self-.

government that

They want the same right as other Canadians to manage their
" own affairs and develop their own institutions. This is not
‘separatism, but rather an accepted way of participating in the
Canadian mosaic.184 '

The claim is phrased as a right, not as a privilege. It is the most
. important right stemming from aboriginal rights. Aboriginal rights have not

been extinguished in Canada, by any means recognized in international or

182Minutes of the Penner Committee, 69:16, 1983
183Sanders, Op.cit., 1983:272

18405 ¢it.199
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indigenous law. Goodinl8® notes that rights are meaningless if it is nof
possible to exercise the options rights provide. If people have rights, and
make choices based on those right§, government should fulfill the requisites
for realizing their choices. Goodin says that “Guaranteeing peoplte’s formal
legal status is not enough to secure their self-respect. = We must also

stipulate something about substantive outcomes.”186

Even while allowing indigenous peoples platforms from which to make
their politi?al positions known, the Canadian goyernment has made no
commitment to actualizing the;e political choices. Indigenous peoples have
.been the poorest of Canadians. Calls for an adequate land and economic
-base have met with obfuscation .and implicit denial in the lack of political
will to see this request even partly satisfied. Sanders hotes that Canada has
not yet comé to terms with the political and economic implications of Indian

self—g;overnment.187

Manual and Posluns claim that “The fastest way to bring about change

among an oppressed people is to put the decision-making authority and the

185Op.c'it:.76
18611,44:00

18T2Prior Claims: An Aboriginal People in the Constitution of Canada”,Canada and the
New Constitution (Beck and Bernier, eds), The Institute for Research on Public Policy, 1983
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economic resources that go with it, into their own hands.” 188

Achievement of self-government will not obliteré,te all Indian problems
overnight, or perhaps at all. Still, it is the right of those who will exercise
it to make their own successes and mistakes. To Manuel and Posluns, “The
Fourth World ‘is not, after all, a Final Solution. It is not even a
destination. It is the right to travel freely, not only on our. own rroa,d but in

our own vehicles.” 189

Towards this end, Canada must deal with the self-government issue. It
must be ;iea,lt with inﬂ terms acceptable to native peoples, not via legislative
enactments such as the Indian Act and the Optional Indian Go{rernment
Legislation. Canada is an international leader in furthering equality and
justice. It is time that this was su;bstantively reflected at home, on reserves.
Despite centuries of oppression, Indian nations are willing to join in
Confederation., to participate in the continuing process of national

development.

There are problems in achieving a constitutionally-entrenched Indian

government now, over a century after colonization. The new Constitution

1880pcit.246

18?Op.cit.
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sets forth a fqrmﬁla Vfor .amendment that includes the provinces, even on
matters outside of their constitutional competénce. It is s.91(24) of the
Constitution Act 1867 that gives tor the federal government alone the
aui;hority to deal with “Indians and lands reserved to Indians”. Indian
government logically is beyond provinci;al constitutional authority. Yet,
because of the ar;lending formula, the provinces are involved. The provinces
"are committed to ensuring that Indian governments do not attain Jpoli’:cical
parity with them.!®0 Unwilling to open this constitutional can of worms, the
federal government, while professing for over a decade that it wants self-
"government for Canadian Indians, Willr not .contempl‘a,te substantive seif—

191

government based on aboriginal rights. Yet, failure by Canada to come

to grips with this issue could propel the nation into an era of indigenoué

bitterness and violence not yet seen here. Boldt and Long warn that

\

The Canadian government is confronted with two choices. It can
continue its thinly disguised, much despised policy of assimilation, or
it can adopt a policy of meaningful self- determination for Indian
tribes.192 '

There are those who say that Canada has enough problems coping with

the cultural and political tensions between English and French, and with the

190851t and Long, Op.cit. 1985
191B1d¢ and Long, Ibid:1985

19211,:4:346
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disparity between geographic and economic regions. The nation does not,
they say, need further ;tress deriving from myriad enclave governments on
Indian - reéerves. But this is faulty analysis. The imposition of Canadian
values and Euro-Canadian society on reserves has not created social‘ or
political congruity between reserves and the dominant society. The

193

differences now threaten the political health of the country. Davies says

that

It is now being affirmed that diversity in itself is not contrary to
unity. It is also said that uniformity does not necessarily produce
the desired unity. Indeed, artificially produced uniformity may be a
source of weakness and hostility, while there may be strength in co-~
ordinated diversity with a multifaceted but harmonious whole, based
on the particular characteristics of each component.

Canada’s national and internationa} moral stance and leéal declarations
make it incumbent on _the nation to entrench and facilitate Indian
government. It is clear that fundamental constitutional and federal
structures will have to be revised to accommodate Ind‘ian. government. We
have an option to the fruitless Indian-government relationship of the last

century. A trilateral federalism may serve this country well.

19?"‘Aboriginal Rights in International Law: Human Rights”, Aboriginal Peoples and the
. Law (Bradford Morse, ed.), Carleton Univ. Press, 1985:752
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